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In this child support case, we nust determ ne whether M.
Code (1984, 1999 Repl. Vol.), 8 12-201 et seq. of the Fam |y Law
Article (“F.L.”) permts a court to increase a parent’s child
support obligation calculated in accordance with the Maryland
Child Support Guidelines (“CGuidelines”), in order to cover a
portion of the costs of a child s recreational and educationa
activities. The issue arises from a decision of the Crcuit
Court for Anne Arundel County, which granted a Petition for
Modi fication of Child Support filed by Jeanne Radisi, appellee,
agai nst Mark Horsley, appellant. Following two evidentiary
hearings, the court increased appellant’s nonthly child support
paynents, in part to pay for various activities for the parties’
three children. In addition, the court ordered appellant to
contribute to the cost of orthodontic expenses as well as
appel lee’s legal fees. This appeal foll owed.
M. Horsley presents three questions for our consideration,
whi ch we have rephrased:
l. Did the trial court err in requiring appellant to
pay his pro rata share of an additional $360.00
all ocated by the court for the expenses relating
to the children’s extracurricular activities and

tutoring?

1. Ddthe trial court err in ordering appellant to
pay orthodontic expenses in futuro?

L1l Dd the trial court err by obligating
appellant to pay a portion of appellee’s
| egal fees?



For the reasons discussed bel ow, we answer question | in the
affirmative and questions || and 111 in the negative.
Therefore, we shall vacate the court’s order and remand to the

circuit court for further proceedings.

FACTUAL SUMVARY

The parties were married on August 30, 1986, and divorced
on Septenber 12, 1997. Three children were born to the couple
during the marriage: Janelle, on March 21, 1988; Alyssa, born
Decenber 9, 1989; and Mchelle, born Novenber 22, 1991. Anmong
other things, the judgnent of divorce awarded joint |[egal
custody of the children, but gave appellee primary physical
cust ody. Appel l ant was also ordered to pay $727.00 per nonth
for the support of the three children.

On Cctober 5, 1998, the nmother filed a petition for
nodi fication of child support, seeking an increase based on: 1)
a change in the children’s needs, because of their ages; 2) the
two ol der daughters qualify for gifted and talented prograns,
and the cost of such prograns was not factored into the original
child support awar d; 3) extraordinary nedical expenses,
including Janelle’s need for orthodonture. Appel l ee al so
requested a “reasonable” contribution towards her |egal fees.

A child support wrksheet and a financial statenent were



appended to the petition, reflecting a gross nonthly inconme for
the nother of about $1,000.00, and nonthly expenses for the
children of $1,518.50. In his answer to the petition, appellant
contended that appellee, a teacher, had “done absol utely nothing
to increase her own incone, but rather, ha[d] chosen to be |azy
and expect[ed] her former husband to pay for her lifestyle.”

At the first evidentiary hearing, held on March 10, 1999
both parties testified.? At the tine of the hearing, Janelle was
ten, Alyssa was nine, and Mchelle was seven.

Appel | ee described Janelle as very gifted, both nusically
and academ cal ly. The child had been nomnated to audition for
a special nusic canp, based on her talent as a young violinist.
Alyssa was also considered academcally talented, and she had
recently begun to study the violin. Appellee produced brochures
describing various gifted and talented prograns, consisting of
courses at a comunity college, for which both girls were
eligible. No evidence was presented as to the extent of the
girls’ academ c talents, the nature of the educational
enrichnment prograns, or the inability of the girls public

school to neet their particular academc needs. Over

! The court also heard testinmony from Sharon Doyle, the
supervi sor of teacher personnel for Anne Arundel County Public
Schools, who testified for appellant. In view of the issues
presented, we need not recount Ms. Doyle’ s testinony.

3



appel lant’ s objection, appellee clained that the violin |essons
cost at |east $100.00 per nmonth for each child, and the gifted
and talented prograns, would cost approximately $135.00 per
month for both girls.

As of the hearing, Janelle had already been fitted for an
ort hodonti c r et ai ner, whi ch cost appr oxi mat el y $300. 00.
Appel l ee clained that Janelle would soon need braces, at a cost
of $100.00 per nonth. She nmintai ned, however, that the
ort hodonti st was unable to provide a fixed price for the braces
or the expected length of treatnment, because that “depend[ed] on
vari ous other things that happened in [Janelle’s] nouth.”

In addition, appellee asserted that Mchelle “has speci al
education needs,” and had to repeat the first grade. According
to appellee, Mchelle received free special education services
in the areas of speech and |anguage at her public school, but
woul d benefit from private tutoring, which the nother estinmated
woul d cost approxi mtely $360.00 per nonth, based on fees of
$25.00 to $40.00 a session. Appel | ee conceded, however, that
M chell e had not begun private tutoring, and thus she had not
actually incurred such expenses.

During the marriage, appellee did not work outside the hone.
After the divorce, she earned noney by babysitting, tutoring,

and substitute teaching. At the tinme of the hearing, appellee



was enployed as a honme and hospital instructor for the Anne
Arundel County and Calvert County school systens, wth an
average nmonthly salary of about $1,000.00. She al so worked as
a private tutor several evenings a week. Appellee clainmed that
she had | ooked for sumrer enploynent at departnent stores and
restaurants, but she could not obtain enploynent on a short-term
basis. In 1997, she earned $13,594.00, and she had an incone of
$15, 610. 86 in 1998.

When the court asked appellee why she had not made nore
effort to increase her salary, appellee stated, in part:

I have been working a full-tinme position just
mai ntaining the stability of my children. Wor ki ng, |

have baby-sat, | have tutored, | substitute taught.
| go from Your Honor, 5:30 in the norning until 10:00
o' clock at night. | attenpted to take classes | ast

year while | was teaching at Southern H gh School, but
the course work was very course specific at that tine.

In an effort to obtain teaching re-certification, appellee
was enrolled in tw classes at a conmmunity college. In her
view, her schedule had created significant stress for the girls.
Appel l ee clained nonthly child care expenses of $150.00 for the
nmor ni ngs, but explained that she did not need afternoon child
care, because her position enabled her to arrive home in tine

for the children's disnissal from school.?2

2 Because appellee does not challenge the court’s decision
to attribute additional inconme to her, we need not discuss
(continued...)



During her testinony, appellee identified an invoice from
her attorney in the anount of $1,825.00 for |egal services
rendered in connection wth the nodification request. The
not her also testified that she owed her attorney an additiona
$5,000.00 for legal services provided in connection with the
nodi fi cation request.

At the time of the hearing, appellant had been enpl oyed by
the United States Secret Service for over fifteen years. In
1998, he earned $53,800.00. He contended that he had “no idea”
that his two older children had been recommended for gifted and
tal ented programs, and acknow edged that he wanted his children
to have “every opportunity” available to them Neverthel ess, he
claimed that he did not have the financial resources to pay for
gifted and talented progranms, violin |I|essons, or renedial
tutoring.

Regar di ng Janell e’ s ort hodonti c expenses, appel | ant
mai ntained that it would be another year or tw before his
daughter actually required braces. Wth respect to Mchelle,
appel l ant asserted that he and the child s teacher both believed
that the tutoring provided at her school was adequate to neet

her needs.

%(....continued)
further the evidence as to appellee’ s enploynent situation.
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In closing argument, appellee’ s counsel asked the court to
i nclude additional nonthly expenses on Line 11.c of the Child
Support Guidelines W rksheet, in the anount of $360.00 for
tutoring for Mchelle and $300.00 for the conbined costs of
musi ¢ |l essons and gifted and talented progranms for the two ol der
girls. The followi ng colloquy is relevant:

[ APPELLEE'S COUNSEL]: The other expenses that we
di scussed and had testinony on included Mchelle's
speci al education needs, which at the Sylvan Learning
Center would be $350 per nmonth and at the Sunmt
School woul d be $360 per nont h.

* * *

[ APPELLEE' S COUNSEL]: We would therefore ask for the
Summt School, which is nore accessible to the hone at
$360 per nont h.

THE COURT: And as to the gifted and tal ented program
violin |l essons or any of those other prograns?

* * *

[ APPELLEE’ S COUNSEL]: GCkay. For Jenelle [sic] and
Alyssa, we believe that the gifted and talented
prograns are appropriate and that would be $100 per

nont h. Now, [appellee] talked about private |essons
as well, which she said would be a total of $200 per
nmont h .

THE COURT: As to the gifted and tal ented progranf

[ APPELLEE' S COUNSEL]: Yes. That is the sanme, Your
Honor . She testified that she was enrolling her in
various progranms. W showed you one of the brochures.
The suggestion was that that would cost about $100 per
month on average, per year. But, it is different
prograns, different places. It is not necessarily
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musi c.

THE COURT: | heard testinony with regard to the gifted
and tal ented program - -

[ APPELLEE’ S COUNSEL] : Yes.

THE COURT: -- also with regard to violin |essons,
whi ch was separ at e.

[ APPELLEE' S COUNSEL]: Yes. Right. $100 for gifted and
tal ented, $200 for violin | essons.

Appel  ant’ s counsel opposed the request, arguing:

[ APPELLANT' S COUNSEL]: These are not the kind of
expenses that are contenplated by the statute. These
are ordinary child support type paynents. There is no
provi sion, as much as maybe there should be, nmaybe
| can’t accept that position. Nowhere in the child
support guidelines does it allow for violin |essons or
gifted and tal ented [ prograns]

* * *

[ APPELLANT' S COUNSEL]: They [i.e., the tutoring fees]
are expenses that are not currently being undertaken.
They are speculative expenses. There has been no
expert testinony regarding them There is a conflict
in the testinony between the clients as to whether or
not the child s needs are bei ng adequately net.

The unrebutted testinmony is that she is receiving
addi tional special tutoring at the school. So, Your
Honor, it is not appropriate to order any kind of
extra tutoring expenses, let alone at the rate of $360
per nont h.

The nother’s | awer responded:

[ APPELLEE’ S COUNSEL]: Your Honor, the testinmony is
that she is not getting tutoring at school, she is in
a program for children who have |learning disabilities
in the verbal area. She is not getting individualized
instruction and it has been suggested by the school
that this tutoring take place so that she progress at
a normal |evel.



There are newspaper clippings gal ore talking about

the fact that Anne Arundel County Board of Education

has had to cut gifted and talented and special

education prograns, that parents have to pick up the

sl ack.

For purposes of the Guidelines, the parties disagreed about
whet her appellant qualified for calculation of child support
based on shared physical custody. “* Shared physical custody’
means that each parent keeps the child or children overnight for
nore than 35% of the year and that both parents contribute to
t he expenses of the child or children in addition to the paynent
of child support.” F.L. 8§ 12-201(i); see In re Joshua W, 94
Md. App. 486, 497 n.4 (1993). The court determned that the
children spent 144 nights with their father, constituting 39.5
percent of the tine. Accordingly, the court calculated child
support by reference to the shared physical custody nodel. The
court further found that the father, who paid the children’s
health insurance, had an adjusted nonthly incone of $4,438.00,
and the court attributed $1,500.00 per nonth in earnings to the
nmot her. Therefore, for purposes of the Cuidelines, the parents’
conbined nonthly income anmounted to $5,938.00, of which the
not her earned 25.3% and the father earned 74.7% The court al so
found that the nother had nonthly work-related child care

expenses of $150. 00.

As to orthodontics, the court said “the future is here.”



The judge indicated that he was “satisfied from the evidence
that there has been exam nation of the child for orthodontia
care, that it is necessary, that it is needed, that the cost is
$100 per nonth.” As to additional expenses for the children,
the court rul ed:

| do believe that the tutoring [for Mchelle] is

necessary. However, what | am going to do at this
point is go back now and reflecting on ny prior
decision with regard to violin lessons, | am reducing
that -- taking that out and inposing, for additiona

expenses, a total of $360 per nonth that these parents
have an obligation to provide for their children.

Appel | ee’ s counsel asked: “Can that be shared between the

violin and the tutoring?’ The court responded: “That is for
violin lessons, gifted and talented, and tutoring.” The court
al so sai d:

| have the net basic child support obligation to
be $790 per nonth.

| nmade findings, as | explained to you earlier
that the children in this case have needs. That there
are work-related child care expenses of $150 per
nont h. Extraordi nary nedical expenses of $100 per
nont h. And, there are additional expenses, taking
into consideration the children’s need for tutoring
violin lessons, and gifted and talented prograns of
$360 per nont h.

Those additional anpbunts anmount to $610 of which
$456 is charged to the father. The recommended child
support order is $1,246 per nonth based on those
comput at i ons.

The foll ow ng discussion is also pertinent:

[ APPELLANT' S COUNSEL]: | have three, four comments to
make.

THE COURT: kay.
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[ APPELLANT” S COUNSEL] : First of all, as long as
paynments are for ny <client’s children he had no
probl em maki ng them Okay. That is numnber one.

Nunmber two, he has serious doubts because none of

t hese expenses has been incurred so far. These are
not current expenses. He has serious doubts as to
whet her or not his forner wife will use the noney for

t hese expenses.

* * %
THE COURT: | want to share wth you and wth
[ appel l ee’s counsel] that | am very concerned about
what | call the chicken and the egg situation here

| am satisfied from the evidence that the children

need orthodontic care, that it has been |ooked into.

That it has not actually been incurred until today,

but that it is needed. Likewise with regard to the

addi ti onal expenses.

| am anenable to a provision that we provide for

verification of expenses paid from tine to tine as

request ed.

Thus, in an order docketed on April 15, 1999, retroactive
to March 1, 1999, appellant was ordered, inter alia, to increase

his nonthly child support paynent from $727.00 to $1, 246.00.
Addi tionally, appellee was ordered to provide periodic
verification to appellant that she was using the additional
support for “orthodontic services, gifted and tal ented prograns,
tutoring, nusic |lessons day care and/or a conbination thereof

7 Appellant was also ordered to pay $500.00 toward
appel lee’s attorney’s fees.

Thereafter, appellant filed a notion to alter or anend
j udgnent . He included a letter from Janelle’ s orthodonti st
indicating that the child would not need braces for at |east a
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year. Moreover, the father contended that Mchelle s Novenber
1998 and January 1999 report cards did not reveal deficiencies
in her | ear ni ng ability. Rat her, she “‘consistently
denonstrate[d]’ the requisite |language arts skills (reading).”
As to Alyssa and Janelle, he stated: “They are normal children
taking violin lessons provided by their school.” Neverthel ess
he stated that he “would consider paying half of the cost” of a
special violin canp that Janelle wanted to attend. Further, he
contended that appellee did not actually incur any work-rel ated
child care expenses. Accordingly, on June 7, 1999, the court
hel d another evidentiary hearing, at which it heard testinony
from several w tnesses, including: the parties; Janelle’s
orthodontist, Dr. Miiread OReilly; Mchelle's first grade
teacher, Barbara Rideout; and Denise MMirray, an Anne Arundel
County nusic teacher

Dr. Reilly, the orthodontist, testified that Janelle was
first evaluated on July 29, 1998, when a retainer was
prescribed, but the orthodontist could not “predict” an “exact
time” when Janelle would be ready for further treatnent.
Accordingly, she was evaluated in August, Septenber, Novenber,
and Decenber of 1998, and was |ast seen on April 26, 1999. Dr.
Reilly estimted that Janelle would need braces “anywhere

between 11 and 13 years of age.”
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Ms. Rideout, Mchelle' s first grade teacher, testified that
she saw nothing in Mchelle s performance that would cause her
to believe that Mchelle required private tutoring. The teacher
indicated that Mchelle’'s “only problenf was her confidence
| evel . She conceded, however, that Mchelle is designated as a
special needs child in the areas of speech and |anguage, and
that Mchelle receives one-half hour of special education
services each week, provided by the county, to help increase her
“menory enhancing strategy” and “verbal reasoning.” Several of
the child s school assignnents were produced as evidence of her
learning difficulties.

Ms. McMurray, the nusic teacher, testified that Janelle, who
was in her third year of violin |lessons, was one of her “top”
students, and she described the youngster as “gifted.” On the
ot her hand, she was not able to render an opinion as to Alyssa's
talent, as she was only in her first year of violin |essons.
She recommended private nusic | essons for both children.

At the time of the second hearing, appellee was working
part-time, and essentially clainmed that she would have to spend
about $450.00 per nonth for child care in order to earn the
salary that the court inputed to her. Further, she clained that
Mchelle was tutored once a week, at a cost of $30.00 per

session, but the nother hoped to have the child tutored twce
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each week. In addition, the children were to begin private
music lessons in the sumer. Appel l ee al so indicated that she
had purchased a violin for Janelle, which cost $629.00, and that
Janelle’s music canp cost $300. 00. Additionally, both Janelle
and Alyssa were on a waiting list for conputer canp, which would
cost $145.00 for each child. Appel lee also testified that she
enrolled Mchelle in karate to help increase her self-esteem
self-discipline, and ability to focus.

During cross-exam nation, appellant’s counsel inquired why
appellee, as a special education teacher, could not provide
tutoring for Mchelle. Appellee stated:

| am not able to make progress with nmy own child as
much as an uninvolved teacher would be able to do.
There is always a difficulty. | have students of
teachers comng to ne privately for the sanme reason
because children don’t typically succeed in work with
their owmn parents as they would with anot her.

During closing argunent, appellant’s counsel said:

[What clearly is true is that she, [appellee], is
trying to stick [appellant] wth every conceivable
ni ckel and dollar and then when he overpays, she's
| ooki ng for places to spend the noney.

The children have never been in karate before, but
now its [sic] a good idea to help with self-esteem
whi ch helps with some |learning disability, which helps
wi th school, so karate canp i s needed.

Now, the children for the first tinme have to go to
conput er canp. First tine. Now, the children have to
go to strings canp. First tine. Al of a sudden, all
of these things which are new since the l|ast hearing
by the way, are needed.

These, by ny view, nmy limted view | suppose, are
ordinary child support itens. If she wants the

14



children to take a string |l esson or karate canp, these
things -- that is what child support is used to pay
for. These are not additional line itenms that bel ong
on the child support guidelines.

* * *

Look at what’s going on in this case. This is
what’'s going on in this case. Look at the day care
costs. There were no day care costs. She testified
the last time it was $125 a nonth, $130 -- | can't
r emenber . | think it was $125. Now, all of a sudden
it is 400 and sone dollars, but guess what? She stil
doesn’t have the sanme job she didn't have the |ast
tine.

She is in the sanme circunstances. She doesn’t
have the full-time teaching |ob. And, if she did,
which she doesn’t, she would be earning $27,000 a
year. Not the $18,000 a year that the Court has
imputed to her. She sinply is not credible.

Appel l ant’s counsel also argued that it is inappropriate to
allow additional child care expenses in response to appellee’s
i nputed salary, because “it is a phony item” Appel l ee’ s
counsel countered that “if you put her down working full-tineg,
you have to give her credit for the day care. Both things need
to be inmputed or it is painfully unfair.” Further, appellee’s
counsel argued that if the children were not in sumer canp,
then they would have to be placed in day care.

Appel | ee’ s counsel also asserted that appellee was “the one
that has to be believed” as to the children’s needs. Mor eover
appellee’s | awer argued: “[What kind of attitude is this for

a parent? No tutoring for a child with learning disabilities.

No nusic lessons for a gifted child.” She also stated: “It is
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not just how cheap can [appellant] get off, but what are these
kids entitled to. That is what the guidelines are all about.”
In rendering its ruling, the court stated:

The Court has reviewed the matter in detail today

and taken additional testinony. Wth regard to the
all egation of additional nedical expenses, the Court
finds fromits notes and fromits --- at the hearing

on March the 10th, that that anount of $100 per nonth
was intended to represent the anticipated orthodontic
paynment which was not certain, but anticipated to be
about $100 per nonth.

The Court is going to grant the notion and nodify
child support and is not going to include an anount
for extraordinary nedical expense. The Court finds
that the child, Jenelle, [sic] 1is not undergoing
orthodontic care at this time, but it is anticipated
in the future.

VWhat the Court is going to do is as | said, | am
going to nodify the amount of child support in that
respect. But, also I am going to provide that the
parties are to take the cost of orthodontic care for
Jenelle [sic] in proportion to their financial
abilities, which | will speak to in a few nonents.

W will include that in an order to hopefully
avoid them having to cone back to Court yet another

tine.

| felt at that time and | still feel that it is
nore than fair to attribute to [the nother] $18,000
per year which is the $1,500 anpunt that was included
in the child support guidelines. However, the Court
felt at this time that it was appropriate, given her
present circunstances to allow what the Court found to
be actual day care expenses incurred at this tine.
Which the Court conputed at that tinme to be $150 per

nmont h. | don’t find that to be in error and | am not
going to change that at this tine.
The ot her issue before this Court is the

addi ti onal expenses pursuant to Family Law 12.204(i).
The Court allowed $360 per nonth for additional
expenses for the children. The Court took into

16



consideration the need for tutoring and also the need
for gifted and talented progranms, and the need for
violin | essons.

Before the Court today as we revisited, are sone
additional requests including soccer canp, violin
canp, and of course the Court was asked to take them

into consideration and | do. The purchase of the
violin and conputer canmp, that is the one, excuse ne.

I have taken all of these factors into
consi derati on. The children should have the benefit
of their parents’ financial well-being. They shoul d
be able to have the benefit of all that financial
success.

| felt on March the 10th and | tried to express
that there has to be bal ance. There is a need to
properly support the children and to see that they are
adequately cared for and provided with all of the

benefits that they should have. There is also a need
to realize that it is not appropriate to afford them
every possible potential need that we can think of.

| don’t think that is the case here. What | do
think the case is, is that the children should have
the benefit of what their famly has enjoyed. What
their standard of Iliving has been in the past. So
therefore, the Court conputed an anount of $360 per
nmonth as an allowance toward tutoring, violin classes,

and | wll extend that today toward canps or other
activities.

The Court believed that $360 was fair. | stil
think it is fair. So, | am not going to change that

at this tine.

* * *

Again, the Court will order that the parties wll
share and pay the costs of orthodontia care for
Jenelle [sic] if and when that becones necessary, in
proportion to their adjusted actual inconme, which is
25.3 percent for Ms. Radisi and 74.7 percent for M.
Hor sl ey.

(Enphasi s added).

by

Accordingly, the court anmended its order of April 15, 1999,

reducing appellant’s nonthly child support paynent

17
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$1,171. 00. The order nonetheless reflects an increase from the
original child support of $727.00 per nonth.

W will include additional facts in our discussion.

DI SCUSSI ON
l.

Appel l ant contends that the court erred when it added the
sum of $360.00 to the calculation of child support under the
Quidelines, as an "“allowance” toward the costs of tutoring,
musi ¢ | essons, gifted and talented prograns, and canps. As we
noted, the court required the parties to pay their pro rata
share of that sum Appel lant clains that the activities for
which the court allocated the $360.00 are not the kind of
“addi tional expenses” that nay be used as a basis to increase
the statutory child support obligation. To the contrary, he
urges that such expenses are subsunmed in the child support
obligation as “ordinary child support itens.” Not surprisingly,
appel | ee vi gorously di sagrees.

We shall begin by briefly addressing two waiver clains, one
advanced by appellee and the other by appellant. Nei t her has
merit.

Appel I ee clains that appellant has wai ved any conpl ai nt that

the basic child support obligation includes expenses for
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tutoring, nusic I|essons, canps, and the Iike. She relies
primarily on the following testinony of appellant during cross-

exam nati on

[ APPELLEE’ S COUNSEL] : Are you aware that your
children are both being recomended towards the gifted
and talented prograns? | am speaking of Jenelle [sic]

and Al yssa.
[ APPELLANT]: No, ma’am | am not.

[ APPELLEE’ S COUNSEL] : If in fact your children have
talent in violin or in academ cs do you think it would
be inportant to allow them to participate in gifted
and tal ented prograns?

[ APPELLANT] : | believe they should participate and |
believe that their npther should discuss the situation
with ne .

[ APPELLEE’ S COUNSEL] : Are you opposed to the idea of
providing [violin] |lessons for then?

[ APPELLANT' S COUNSEL]: Obj ecti on.

THE COURT: Overrul ed. You may answer. Are you
opposed to that?

[ APPELLANT]: No. Not at all. Not at all.

[ APPELLEE’ S COUNSEL] : Are you opposed to their being
in gifted and tal ented prograns through the school ?

[ APPELLANT] : | would have to look into it. The
answer would probably be no. | nmean, common sense
woul d be no. | want my children to have every
opportunity that they can. Again, | just wsh that

she had di scussed these things with ne.

( Enphasi s added) . Despite t hose comment s, appel | ant
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consistently insisted that he “absolutely” |acked the financia
resources to pay for such activities.

Appellee’s contention as to waiver IS unpersuasive. When
appel l ee’s counsel sought to have appellee testify to such
expenses, appellant’s counsel imediately objected, asserting
that “there is no provision in the guidelines, either in the
share[d] custody guidelines or in the sole custody guidelines
for these types of expenses.” In closing argunent, appellant’s
counsel reiterated his position, stating:

These are not the kind of expenses that are

contenplated by the statute. These are ordinary child
support type paynents. There is no provision, as nuch

as maybe there should be, maybe. | can’t accept that
posi tion. Nowhere in the child support guidelines
does it allow for wviolin l|essons or gifted and
talented -- it is not in there.

There is a reason it is not there. The reason it is

not there is when a paying parent pays his support it

is supposed to take care of the level of incone that

the parties have. That is why the guidelines are so

critical and so incone sensitive for both of the

parties. The children have the standard of living of

t he parents. That is why they are not appropriate.

Moreover, a parent’s statenent to the effect that he is not
“opposed to the idea” of the child s participation in certain
activities does not constitute an agreenent to pay whatever cost
may be associated with such activities. Therefore, we are anply
satisfied that appellant’s testinony did not constitute a waiver

of his claim
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Appel | ant contends that, because appellee failed to include
“specific requests for tutoring, |essons or sports canps in her
Petition,” and only asked for support for gifted and talented
prograns, “she should be precluded from receiving” the noney.
Thus, appellant avers that any costs not listed on the child
support worksheet should be excluded, in order to preserve “the
very essence” of Rule 9-203(f)(1).3

As appellee points out, appellant did not make this
assertion below, and thus this claim has been waived. See M.
Rule 8-131(a) (“Ordinarily, the appellate court will not decide
any . . . issue unless it plainly appears by the record to have

been raised in or decided by the trial court . . . .7").

.
The central matter in dispute concerns the court’s decision

to include a total of $360.00 as an additional expense on Line

3 The rule provides, in part:

[ C urrent fi nanci al statenents under af fi davit,
itemzing assets and liabilities and showi ng incone
(after taxes) and expenses, shall be filed by the
[itigants in al | actions in whi ch al i nony,
mai nt enance, or support, including child support, is
clained, unless an agreenent thereon is alleged to
exi st. The statenents shall be attached to al

pl eadings that make such clains and to responsive
pl eadi ngs thereon and shall be considered a part of
the formal pleadings.
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11.c of a form used by the court, entitled “Wrksheet A - Child
Support Obligation: Shared.” That sum represented an allocation
by the court for a portion of the cost of discretionary
activities such as nusic lessons, gifted and tal ented prograns,
canps, and renedial tutoring. O that sum appellant was
obligated to pay his pro rata share, in the anmount of $269. 00.
As we observed, appellant maintains that these are the kinds of
expenses that are subsumed within the child support obligation
cal culated pursuant to the statutory child support Guidelines.
See F.L. 8 12-201 et seq.

In 1989, the Legislature enacted Maryland's CGuidelines to
comply with federal law and federal regulations. Petrini v.
Petrini, 336 Ml. 453, 460 (1994); Voishan v. Palnma, 327 M. 318,
322 (1992). The CQuidelines do not apply, however, when the
parents have a nonthly conbined adjusted inconme in excess of
$10, 000. 00.  Voi shan, 327 Ml. at 331-32. Oherwi se, use of the
Quidelines is mandatory. WIlls v. Jones, 340 M. 480, 484
(1995); Dunlap v. Fiorenza, 128 Md. App. 357, 366, cert. denied,
357 Md. 191 (1999). Once the support award is established, the
trial court may only nodify child support paynments if there is
an affirmative showing of a material change in circunstances in
the needs of the children or the parents’ ability to provide

support. Unkle v. Unkle, 305 Md. 587, 597 (1986).
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In drafting the Cuidelines, the Miryland Senate Judici al
Proceedings Commttee considered the Devel opnent of Guidelines
For Child Support Orders: Advi sory Panel Recomrendations and
Final Report, U S. Departnment of Health and Human Services’
Ofice of Child Support Enforcenent. Voi shan, 327 M. at 322.
This report explained that the Guidelines were needed for three
reasons. One goal was to “‘renedy a shortfall in the levels of
awards’ that do not reflect the actual costs of raising
children.” Voi shan, 327 M. at 322 (citation omtted); see
Robert G Wllianms, Qiidelines for Setting Levels of Child
Support Orders, 21 Fam L.Q 281, 282, 284 (1987)(“Setting
Level s”). Indeed, national research indicted that court-ordered
child support fell “well short of even the nost mnimal
standards for costs of children.” WIIlianms, Setting Levels, 21
Fam L.Q at 284. The second goal in inplenmenting the
Guidelines was to “‘inprove the consistency, and therefore the

equity, of child support awards. Voi shan, 327 M. at 322.
Studi es denonstrated that the case-by-case nethod of awarding
support resulted in “markedly different child support awards for
obligors even if they h[ad] the same nunber of children and

i dentical inconme |evels.” WIllianms, supra, Setting Levels, 21

Fam L.Q at 285. The third objective of the Guidelines was to
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inprove the efficiency of court processes for adjudicating

child support Voi shan, 327 Md. at 322.

The Legislature based the State’s Guidelines on the Incone
Shares Model . See Senate Judicial Proceedings Commttee, Bill
Anal ysis, Senate Bill 49 (1989); Voishan, 327 M. at 322. As
Judge Chasanow explained for the Court in Voishan, 327 M. at

322: “The conceptual underpinning of [the Incone Shares] nodel
is that a child should receive the sane proportion of parental
inconme, and thereby enjoy the standard of living, he or she
woul d have experienced had the child s parents renuained
together.” See WIIlians, supra, Setting Levels, 21 Fam L.Q at
292. Thus, “[c]hild support nust cover a child s basic needs as
the first priority, but, to the extent either parent enjoys a
hi gher than subsistence |evel standard of living, the child is
entitled to share the benefit of that inproved standard.”
WIllians, supra, Setting Levels, 21 Fam L.Q at 310.

The CGuidelines carefully prescribe how the *“basic child
support obligation shall be determned in accordance with the
[ statutory] schedule of basic child support obligations;” the
support obligation is then divided “between the parents in
proportion to their adjusted actual incones.” F.L. 8§ 12-
204(a)(1). In cases of shared physical custody, the court nust

first determne the *"adjusted basic child support obligation,”
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by nultiplying the “basic child support obligation by one and
one-half.” That sum is “divided between the parents in
proportion to their respective adjusted actual incones.” See
F.L. 88 12-204(f); 12-204(l).*

In order to inplenent the | egislative objectives, a schedul e
in F.L. 812-204(e) delineates a nuneric calculation of the basic
child support obligation, based on the nunber of children
i nvol ved and the conbi ned adjusted actual incone of the parents.
As we noted, this sum is divided between the parents “in

proportion to their adjusted actual incones.” F.L. 812-

“F.L. 812-204(l) provides, in part:

(1) Shared physical custody cases. -(1) In cases of
shared physical custody, the adjusted basic child
support obligation shall first be divided between the
parents in proportion to their respective adjusted
actual incones.

(2) Each parent's share of the adjusted basic
child support obligation shall then be multiplied by
the percentage of tine the child or children spend
with the other parent to determne the theoretical
basic <child support obligation owed to the other
par ent .

(3) Subject to the provisions of paragraphs (4)
and (5) of this subsection, the parent owing the
greater amount under paragraph (2) of this subsection
shall owe the difference in the 2 amounts as child
support.

* * *

(5) The anobunt owed under paragraph (3) of this
subsection may not exceed the anpbunt that would be
owed under subsection (k) of this section if the
obl i gor parent were a noncustodi al parent.
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204(a)(l); see Petrini, 336 Md. at 461; Voishan, 327 Ml. at 323;
Reuter v. Rueter, 102 Md. App. 212, 235 (1994).

The child support obligation is prem sed on estimtes of
adequate expenditures that married parents ordinarily spend on
their children “as a proportion of household consunption,” and
the nunber of children in the househol d. Setting Levels, 21
Fam L.Q at 289; see Senate Judicial Proceedings Conmttee,
Bill Analysis, Senate Bill 49 (1989); Voishan, 327 M. at 322-
23. Once the child support obligation is ascertained, the
statute permts the addition of certain expenses to the
Gui del i nes obligation. By statute, the judge shall add to the
basic <child support obligation any work-related child care
expenses, pursuant to F.L. 8 12-204(g), and extraordinary
medi cal expenses, pursuant to F.L. § 12-204(h). The court may
al so add school and transportation expenses, pursuant to F.L. 8§
12-204(1). These additional expenses are allocated between the
parents in proportion to their adjusted actual i ncomes.
Voi shan, 327 Ml. at 323; Reuter, 102 Ml. App. at 235.

Under F.L. 8 12-202(a)(2)(i), “[t]lhere is a rebuttable
presunption that the amount of child support which would result
from the application of the child support guidelines . . . 1is
the correct anmount of child support to be awarded.” See
Petrini, 336 MI. at 460-61 (citation omtted); Wl sh v. Wl sh
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333 M. 492, 498 (1994); Dunlap, 128 M. App. 357. In order to

rebut the presunption, the evidence nust show that, in a
particul ar case, “application of the guidelines would be unjust
or inappropriate . . . .7 F. L. 812-202(a)(2)(ii); see Petrini

336 Md. at 461; Dunlap, 128 M. App. at 366; Reuter, 102 M.
App. 212 at 235. To determ ne whether application of the
Quidelines is inappropriate, the court “may” consider the terns
of any separation agreenent, paynent of college expenses, and
the parental obligation to support other <children in the
household. See F.L. 8 12-202(a)(2)(iii)(1l), (2). |If the court
finds that the application of the Guidelines would be unjust or
i nappropriate in a particular case, F.L. 8§ 12-202(a)(2)(iv)
requires the court to make a witten or oral findings explaining

the reasons why it has departed from the GCuidelines, and *how

this variance serves the best interests of the child.” WIIls v.
Jones, 340 Md. 480, 484 (1995); see Walsh, 333 Md. at 501.

In this case, the court increased the parties’ child support
obligation by adding a portion of the expenses for tutoring,
summer canps, karate, nusic l|essons, and gifted and talented
prograns to the child support obligation calculated under the
Guidelines. The court apparently believed that F.L. 8§ 12-204(i)
permtted the addition of such expenses. In effect, the court

departed fromthe Cuidelines when it increased the child support
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obligation to cover a portion of the costs of the children's
activities, although the court did not indicate that it was
relying on F.L. 8 12-202 to do so, nor did it follow the
applicable statutory procedures. Therefore, we nust determ ne
whether the court was entitled to add the costs of such
activities to the child support obligation calculated under the
Gui del i nes. Alternatively, we shall consider the related
guestion of whether the court was entitled to deviate from the
GQuidelines in order to enable the children to engage in these
di scretionary activities.

W begin by considering whether the expenses for the
activities and the tutoring are the kinds of costs that nmay be
added to the basic child support obligation under F.L. 812-
204(i), the statutory provision on which the trial court relied.
The provision states:

(i) $d adtragotaicneqass.- B ageaat d trepatiesa by ady o oaut, thefdloinrg
expenses incurred on behalf of a child may be divided between
the parents in proportion to their adjusted actual incones:

(1) any expenses for attending a special or private

el enentary or secondary school to neet the particul ar

educational needs of the child; or

(2) any expenses for transportation of the child

bet ween the hones of the parents.

Additionally, as we noted earlier, F.L. 88 12-204(g) and (h)
are pertinent, because they also refer to expenses that the
court shall consider as a supplenent to the statutory child

support obligation. These sections state, in part:
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(g0 ©Child care expenses. — (1) Subject to
paragraphs (2) and (3) of this subsection, actual
child care expenses incurred on behalf of a child due
to enploynent or job search of either parent shall be
added to the basic obligation and shall be divided
between the parents in proportion to their adjusted
actual incones.

(3) Additional <child care expense nmay be
considered if a child has special needs.

(h) Extraordi nary nedi cal expenses. — Any
extraordinary medical expenses incurred on behalf of
a child shall be added to the basic child support
obligation and shall be divided between the parents in
proportion to their adjusted actual incones.

Under F.L. 8§ 12-201(h)(2), extraordinary nedical expenses
i nclude  “uni nsured, r easonabl e, and necessary costs for

orthodontia . . . .~

In the case of shared physical custody, the court may
suppl enent the child support obligation with the sane expenses.
F.L. 8 12-204 (l)(4) provides:

(4) I'n addition to the amount of the child support
owed under paragraph (3) of this subsection, if either
parent incurs child care expenses under subsection (gQ)
of this section, extraordinary nedical expenses under
subsection (h) of this section, or additional expenses
under subsection (i) of +this section, the expense
shall be divided between the parents in proportion to
their respective adjusted actual incones. The parent
not incurring the expense shall pay that parent's
proportionate share to:

(1) the parent making direct paynents to the
provi der of the service; or

(ii) the provider directly, if a court order
requires direct paynents to the provider.
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Thus, the plain and unanbiguous |anguage of the statute
aut horizes the court to supplenent the Guidelines obligation
only for certain categories of expenses: child care;
extraordinary nedical expenses; the cost of attendance at a
speci al or private elenentary or secondary school; and
transportati on expenses. It follows that the court was not
entitled to add to the Q@uidelines obligation the cost of
di scretionary activities such as canp, nusic |essons, tutoring,
and gifted and talented progranms, even if such activities are
desirable or beneficial. Therefore, we hold that the court
erred to the extent that it increased child support, above the
GQuidelines calculation, by adding a portion of the costs of
t hese activities.

In reaching our <conclusion that the statute does not
aut horize the court to increase the child support award to cover
expenses for the kinds of extracurricular activities that are at
issue here, we are mndful that the underlying prem se of the
Guidelines is to achieve some degree of equity through
uniformty. To that end, the Guidelines were designed to
elimnate disparities in child support awards that varied wth
the perspectives of the particular judge hearing the case or
depended on the advocacy skills of counsel. For exanple, one

child mght desire ballet |essons, while another mght want to
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attend soccer canp. One court mght think such opportunities
are worthwhile, while another judge would not.

The statutory schene was carefully crafted to protect the
best interests of children by creating a rebuttable presunption
that the Cuidelines anpbunt of support is the correct award.
Al t hough the court retains sonme nmeasure of discretion to nodify
the child support award, that discretion is not unlimted. I n
Petrini, supra, 336 M. at 460, the Court recognized that the
use of the Guidelines limts the role of the courts in deciding
the particular anount of child support with respect to those
| evel s of incone to which the QGuidelines apply. See Voi shan
327 Md. at 322, 331. What the Court said in Voishan, 327 M. at
331, is also pertinent: “[A] reviewing court nust also be
m ndful that the federal call for child support guidelines was
notivated in part by the need to inprove the consistency of
awards. Thus, the trial judge has [sone] latitude . . . but not
t he ungui ded discretion of pre-guidelines cases . . . ."%> See
Reuter, 102 M. App. at 235 (stating that the “application of

the guidelines is a straightforward mat henmatical exercise.”).

> W recognize that, in Voishan, the Court considered the
child' s expenses, which included <costs for extracurricular
activities. Voishan, however, was an above- Gui delines case, and
therefore it is distinguishable from the case sub judice in a
critical respect.
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We cannot sanction a result that would have the effect of
thwarting the purpose of the CGuidelines and instead encourage a
case-by-case analysis of child support. To concl ude otherw se
would fly in the face of the inportant |egislative objective of
i nproving equity and consistency in child support awards.

We next consider whether, alternatively, the court was
entitled to deviate from the @uidelines and increase the child
support obligation in order to enable the <children to
participate in their desired activities. In this regard, we
view expenses for renmedial tutoring and gifted and talented
educational programs in a different light. Although the statute
does not authorize the court to add the <costs for such
activities to the basic child support obligation, we believe
that, in the appropriate case, the court may depart from the
GQuidelines to cover the <costs of reasonable and necessary
educational progranms. W expl ain.

It is clear that, in an appropriate case, the court nmay
require the parents to shoulder the expense of private school
tuition. See Wtt v. Ristaino, 118 M. App. 155 (1997). I n
Wtt, the father challenged a court order requiring himto pay
a portion of the costs of his children's private school
education, in addition to the support he was obligated to pay

under the Maryland Child Support Guidelines. Witing for this
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Court, Judge Cathell <concluded that, based on F.L § 12-
204(i)(1), a trial court may require parents to pay for private
or parochial schooling, upon consideration of various factors,
to neet the child s best interest and “particular educational

need” Id. at 169-70. The Court noted that the statute does not

require that a “child nust be |aboring under sonme sort of
disability or high ability” in order for the court to order
paynment of the child s special or private educational expenses
as part of child support. Id. at 169.

To be sure, tutoring and other academ c prograns are usually
much | ess expensive than private or parochial school. If a
court may assess the costs of private school as an additiona
expense under F.L. 8§ 12-204(i), we believe the court my also
depart from the Cuidelines under F.L. § 12-202(a)(2) and require
the parents to pay for |ess expensive, but equally inperative
educational alternatives. Looking at the statute as a whole, we
agree with appellee that “it defies logic that the Legislature
woul d provide private school as the only option when these
prograns can be obtained |ess expensively.” Put another way, we
do not believe the Legislature intended to restrict expenditure
for a child s educational needs to those expenses incurred in a
“school ” bui | di ng.

Accordi ngly, relying on F. L. § 12-202(a)(2), we are
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satisfied that a court has discretion to depart from the
GQuidelines in a given case, if it is satisfied that an
academcally challenged or gifted student requires renedial
tutoring or advanced programmng to neet the child s particular
educati onal needs. Such expenses clearly do not have the
character of ordinary extracurricular activities that are
otherwise included in the basic child support obligation.
Moreover, in an appropriate case, the court nmay also be
justified in departing fromthe CGuidelines to enable a youngster
who excels in a particular area, whether art, nusic, or
athletics, to pursue appropriate training to enhance the child's
skills and devel opnent.

To justify a departure from the Quidelines, however, nore
than the | oose use of |abels is needed. In this case, we found
virtually no evidence, other than the nother’s testinony,
establishing that the two older children are intellectually
“gifted.” Neither did we uncover evidence that their public
school cannot neet their educational needs. Although the girls’
nmot her clainmed that the two older children would benefit from
enrichnent programmng, it is safe to say that nobst children
woul d benefit from participation in as many educati onal prograns
as possi bl e.

Moreover, in the case sub judice, appellee’s estinmate of
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costs for all of the children's various activities far exceeded
the $360.00 that the court allowed. Nevertheless, the court did
not require the nother to spend the additional funds solely for
acadeni ¢ prograns. As a result, we do not know how the nother
has used the funds.

Accordingly, we shall vacate the child support award, and
remand for further proceedings. On remand, the court nmay
consi der additional evidence as to the special academ c needs of
the children, as well as the costs of appropriate educationa

programm ng to nmeet their needs.

L.
Appel I ant next contends that the court erred in ordering in
futuro paynent of orthodontic expenses. W disagree.
Janell e has been under the care of an orthodontist since

1998, and has already received an appliance commonly known as a

retainer. She is periodically examned to determ ne precisely
when she will be ready for the next phase of treatnent. The
orthodontist predicted that Janelle will need braces in a year

or two, but she could not establish a definitive date, because
such treatnent depends on the child s progress. Thus, the court
ordered the parties to pay Janelle’ s orthodontic expenses “if

and when that becones necessary, in proportion to their actua
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income, which is 25.3 percent for [appellee] and 74.7 percent
for [appellant].” The court also renm nded the parties that the

order could be nodified if the parties’ inconme |evels changed

It is readily apparent that Janelle was al ready undergoing
orthodontic care, and was then being nonitored by her
orthodontist so that she could begin further treatnment at the
optimal tine. Because such treatnment is relatively inmnent
and a nonthly paynent plan has already been set by the
orthodontist, we perceive no error in the court’s decision to
award the costs of orthodontic care, in proportion to the

parties’ inconme |evels, as paynents cone due.

I V.

Appel l ant contends that the trial court erred in ordering
him to contribute $500.00 toward appellee’'s attorney' s fees,
because appellee had $6,000.00 in her savings account at the
time of the hearing. W disagree.

Deci sions concerning the award of counsel fees rest in the
sound discretion of the trial court. Petrini, supra, 336 Ml. at
468; Jackson v. Jackson, 272 M. 107, 111-12 (1974). An award
of attorney’s fees wll not be reversed unless a court’s

di scretion was exercised arbitrarily or the judgnment was clearly
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wrong. Broseus v. Broseus, 82 M. App. 183, 200 (1990).

F.L. 8§ 12-103(a) provides that, in a child support case
“[t]he court nmay award to either party the costs and counsel
fees that are just and proper wunder all the circunstances.”
Section (b) provides, in pertinent part:

(b) Required considerations. — Before a court nmay

award costs and counsel fees under this section, the

court shall consider:

(1) the financial status of each party;

(2) the needs of each party; and

(3) whether there was substantial justification for

bri ngi ng, maintaining, or defending the proceedi ng.

Failure on the part of the court to consider the statutory

criteria constitutes legal error. Carroll County Dep’'t of
Soci al Services v. Edel mann, 320 M. 150, 177 (1990). But, the

“trial court does not have to recite any ‘mmgical’ words so |ong
as its opinion, however phrased, does that which the statute
requires.” Beck v. Beck, 112 M. App. 197, 212 (1996), cert

deni ed, 344 Md. 717, 345 Md. 456 (1997).

Here, the court determ ned that appellee was earning 33.7
percent of the parties’ conbined nonthly incone. In rendering
its ruling, the court stated:

Wth regard to attorney fees, the Court also finds
that [appellee] has incurred attorney fees. They are
fair and reasonable. They [sic] Court wll order $500
toward her attorney fees in this case. If that is not
paid within 30 days the Court wll reduce it to a
j udgnent .

The Court also recognizes that [appellant] has
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incurred attorney fees and expenses which are fair and
The Court nmakes no award to him

r easonabl e.

In |ight of

cannot

say that

the parties’

respecti ve econom c positions, we

the trial court’s mninmal award of attorney’s

fees was clearly erroneous or an abuse of discretion.

JUDGVENT AFFI RVED | N PART, VACATED
I N PART. CASE REMANDED TO THE
CRCUT COURT FOR ANNE ARUNDEL
COUNTY FOR FURTHER  PROCEEDI NGS
CONSI STENT WTH TH'S  OPI NI ON

COSTS TO BE DI VI DED EVENLY BETWEEN
THE PARTI ES.
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