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STATUTE OF LI M TATI ONS — RELATI ON BACK -

In applying the rule of relation back for Iimtations
pur poses, the critical factors are (1) who was the

i ntended defendant, (2) whether that party had tinely
notice, and (3) any unfair prejudice to that party.
Notice is tinmely if it occurs within the period of tinme
permtted for service of process had the party been
originally named as a defendant.
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This case presents the issue of whether an amended
conpl aint, for purposes of the statute of |limtations, relates
back to the date of filing of the original conplaint. The
Circuit Court for Baltinore City held that it did not and
entered summary judgment in favor of the defendants. W
di sagree, vacate the judgnent, and hold that the amendnment
does relate back to the date of filing of the original
conpl ai nt.

Fact ual Background

We shall set forth only those background facts —
procedural and ot herwi se —necessary to decide the issues
presented. To assist in understanding a confusing scenario, we
shall begin with a sinplistic overview. Appellant, John
WIlliams, Jr., was injured while using a tire changi ng
machi ne. Appellant filed a conplaint in the Circuit Court for
Anne Arundel County agai nst Lakeshore Exxon service station,
t he owner of the machine. The case was |later settled and
di sm ssed. One day before limtations ran, appellant filed a
conplaint in the Circuit Court for Baltinmore City, in which he
sued Hof mann Bal anci ng Techni ques and Perfect Hof mann U. S. A,
appel l ees, as the alleged sellers of the nmachi ne.
Subsequently, and well after the period of limtations had

run, appellant anmended to nane Perfect Equi pnent Corporation,
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anot her appellee, as the seller of the machine. Appellant
clainms that the amendnent was the correction of a m snoner.
Appel | ees, Perfect Hof mann U.S. AL and Hof mann Bal anci ng

Techni ques, Ltd., original defendants, and Perfect Equi pnment
Cor poration, the added defendant, claimthat Perfect Equi pment
Corporation is a new party, and that the suit against it is
barred by limtations.

In our recitation of the factual background, we w |l not
include certain details that would be desirable for the sake
of conpl eteness, nobst notably, the order and tim ng of the
proceedi ngs below. The record extract was not hel pful in that
regard, and the docket entries were no better. W have
i ncluded the substance of all material matters relied on by
the parties. W have no reason to believe that the m ssing
details are material .

On May 1, 1995, appellant was injured while using a tire
nmounti ng machi ne | ocated at the Lakeshore Exxon service
station in Anne Arundel County. On July 7, 1997, appellant,
represented by Joseph AL Mklasz, Esquire,?! filed a conpl ai nt

in the Circuit Court for Anne Arundel County agai nst Lakeshore

IOrdinarily, we do not refer to counsel by nane in our

opinions. In this case, it is necessary to do so, at least in
sone instances, to discuss the issue. For the sake of
conpl eteness, we will identify all counsel.
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Exxon, alleging negligence. |In August, 1998, Lakeshore Exxon
filed a third party conplaint against Perfect Equi pment
Corporation, t/a Hofmann U S.A., in which it alleged that the
third party defendant was the manufacturer of the machine, and
that the machi ne was defective. Lakeshore Exxon sought

i ndemmi fication and/or contribution. Service was obtained on
Perfect Equi prment Corporation, apparently through its resident
agent, located in Chattanooga, Tennessee.

On April 30, 1998, appellant filed a conplaint in the
Circuit Court for Baltinore City against Hof mann Bal anci ng
Techni ques, Autonotive Service Equi pnent (ASE), and Perfect
Hof mann U. S. A. In that conplaint, Perfect Hof mann U. S. A,
descri bed as a Tennessee corporation with an address of 1435
Hei |l Quaker Boul evard, La Vergne, Tennessee 37086, was all eged
to be the seller, manufacturer, or distributor of the machi ne.
On Septenber 10, 1999, ASE filed a third party conpl ai nt
agai nst Perfect Equi pment Corporation, t/a Hofmann U. S. A, and
Lakeshore Exxon. On the sanme date, it filed a cross-claim
against its two co-defendants. Perfect Equi prent Corporation
filed a fourth party conpl aint against Societa Italiano
Construcioni Elattrameccaniche (SICE), an Italian corporation,
in which it alleged that SICE was the manufacturer of the

machi ne. Perfect Hofmann U. S. A filed a third party conpl ai nt
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agai nst Lakeshore Exxon and SICE. In March, 2000, ASE' s
unopposed notion to dism ss was granted, and by virtue of
ASE' s di smi ssal, Perfect Equi pment Corporation, third party
def endant, ceased to be a party. Appellant filed an anended
conplaint on March 8, 2000, in which he anended the causes of
action and added "Ltd." after the name of Hof mann Bal anci ng
Techni ques. The anended conplaint was filed by new counsel,
Joel A. Poole, Esquire, and Robert H Wendt, Esquire,
attorneys with Holl oran, Wendt & Mchwath, L.L.C., St. Louis,
M ssouri, and Elizabeth M Fischer, Esquire, |ocal counsel.

On COctober 21, 1998, the Circuit Court for Anne Arundel
County signed a stipulated order to transfer the case filed in
Anne Arundel County to Baltimore City. This order was
docketed on Novenmber 19, 1998. Accordingly, the case filed in
Anne Arundel County was consolidated with the action
originally filed in Baltimore City. On March 20, 2000,
appel l ant dism ssed the case originally filed in Anne Arundel
County with prejudice, stating that it had been "settled."
Appel | ant did not conduct any discovery in that case to
identify or confirmthe identity of the seller of the machine.

On April 24, 2000, Hof mann Bal anci ng Techni ques, Ltd. and
Perfect Hofmann U.S. A filed a notion for summary judgnment on

the ground that appellant had nmi sused the nmachi ne and assuned
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the risk of injury. The notion was supported in part by an
affidavit of Robert Benson. On April 28, 2000, appellant's
counsel took the deposition of Robert Benson, who appeared
pursuant to appellant's notice to take the deposition of a
cor porate designee of Perfect Hofmann U . S.A. M. Benson
testified that Perfect Hof mann did not come into existence
until January 25, 1991 and that Perfect Equi pnent Corporation
sold the machi ne, not Perfect Hof mann U. S.A. He also
testified that Perfect Equi pment Corporation had a division
cal l ed "Perfect Hof mann" from 1988 to 1991, and it was that
di vision that sold the machi ne.

On May 3, 2000, apparently as a result of the Benson
deposition, Hof mann Bal anci ng Techni ques, Ltd. and Perfect
Hof mann U. S. A. anended the nmenorandum in support of their
sunmary judgnment nmotion and filed an anmended affidavit by
Robert Benson. The purpose was to correct prior statenents
i nplying that Perfect Hof mann U.S. AL had sold the nmachine to
state that, instead, the machine had been sold by Perfect
Equi pnrent Corporation. The "statenent of undisputed facts" in
the original menorandum in support of the summary judgnent
notion contained the followi ng: "The nmachine which was
purchased by Perfect Hof mann from SI CE was manufactured by

S.I.C.E. in 1990. (Exhibit D, Affidavit of Robert Benson)."
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The statenent in the amended menorandum provi ded: "The
machi ne whi ch was sold by Perfect Equi pnent Corp. to

Aut onpti ve Service Equi pmrent was manufactured by S.I1.C.E. in
1990. (Exhibit D, Affidavit of Robert Benson)." The anmended
affidavit by Robert Benson, dated May 3, 2000, stated that the
machi ne was manufactured by SICE in 1990 and was sold to ASE
in Novenber or Decenmber of 1990 by Perfect Equi pment

Cor por ati on.

On May 8, 2000, appellant filed a notion for partial
sunmary judgnent, seeking a ruling, as a matter of |aw, that
Perfect Hof mann U.S. A. had sold the machine. The notion was
based on pl eadi ngs, discovery, and correspondence from counsel
for defendants, Hof mann Bal anci ng Techni ques, Ltd., Perfect
Hof mrann U.S. A., and third party defendant, Perfect Equi pment
Corporation,? in which counsel and the parties admtted that
Perfect Hof mann U.S. A. and/ or Hof mann Bal anci ng Techni ques,
Ltd. had sold the machine.

Appel l ant points to the followng in support of his
notion.® First, the "General Counsel of Berw nd |Industries,

L.L.C., parent conpany of Perfect Equipnment L.L.C." sent a

°The sanme attorneys represented all three parties.

31t is unclear whether appellant expressly relied on each
of the itens. They are in the extract, and appell ees do not
chal l enge their inclusion with one exception. See n.4.
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|l etter dated Septenber 18, 1998, to counsel for Lakeshore
Exxon, third party plaintiff. The author stated that he
received the third party conpl ai nt agai nst Perfect Equi pnent
Corporation [presumably filed in the Anne Arundel County
action] and that it contained several errors. |In pertinent
part, he stated, (1) "Perfect Equipnment" was reorgani zed in
1997 as a Delaware linmted liability conpany and was known as
"Perfect Equi pnent Conpany L.L.C.,” (2) "Perfect Equipnment”
never traded as "Hofmann U. S. A ," (3) "Perfect Equipment”
never sold tire machines "at any tinme since 1990," (4) the
manuf acturer of the machine at issue was believed to be SICE,
(5) from January 1990 t hrough January 1991, "Perfect" and
Hof mann Bal anci ng Techni ques, Ltd. were partners in a
partnership known as Perfect Hofrmann U.S. A, and (6) "Perfect
Equi pnrent" believes that, at all relevant tinmes, Hofmann
Bal anci ng Techni ques, Ltd. sold SICE tire machines in the
United States. The author requested that the third party
conpl ai nt be di sm ssed.

Second, Richard Hofmann filed an affidavit dated Decenber
30, 1998. In it, M. Hofmann identified hinmself as corporate
i nsurance manager of Berw nd Corporation, the parent conpany
of Perfect Equipnment Conpany, L.L.C., successor to Perfect

Equi pnrent Corporation. M. Hofmann stated that the machine in
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guestion was sold in 1991 by Perfect Hofmann U . S. A to a

di stributor that, in turn, sold it to Lakeshore Exxon. As
near as we can tell, this affidavit was filed in connection
with an unsuccessful effort by the defendants in the Baltinore
City action to transfer the case to Anne Arundel County.

Third, on April 7, 2000, Hof mann Bal anci ng Techni ques,
Ltd. and Perfect Hofmann U. S. A filed a joint notion for
protective order with respect to discovery requests by
appellant. The novants stated, in part, that they were
resisting certain discovery because they had al ready admtted
t hat Perfect Hof mann U.S. A. had sold the nachine.

Fourth, Perfect Hofmann U . S.A., in its third party
conpl ai nt agai nst Lakeshore Exxon and SICE, admtted that it
had sol d the machi ne.

At this point in our recitation, we shall refer to two
letters. We are not sure when they were produced or when they
were filed in this case. Daniel R Lanier, Esquire, and
Virginia S. Hoverm ||, Esquire, attorneys with Mles &

St ockbridge, P.C., entered their appearances on behal f of
third party defendant Perfect Equi pnent Corporation in the

Anne Arundel County case. By letter dated November 17, 1998,4

“There is a question whether this letter was part of the
record bel ow
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directed to M. Mkl asz, appellant's counsel, M. Lanier
acknow edged recei pt of a Novenber 11, 1998 letter forwarding
a copy of the conplaint in the Baltinore City action. M.
Lani er stated:

VWhen | indicated to you that | would
accept service, | assuned that the naned
Def endant in the Baltinore City case was
the same as the Defendant nanmed in the Anne
Arundel County case. | now realize that
this is not entirely correct. The Anne
Arundel County case nanes “Perfect
Equi pnrent Corporation t/a Hof mann U. S A"~
The Baltinore City action names “Hof mann
Bal anci ng Techni ques” and “Perfect Hof mann,
US A” | amin the process of confirmng
whet her one or both of the entities named
in the Baltinore City action are the sane
as “Perfect Equi pnment Corporation t/a
Perfect Hofmann, U . S. A" | am attenpting
to obtain the name of the correct corporate
entity. Once | have this information, |

wll pass it on to you. | amquite certain
that, once the correct corporate entity is
identified, I will have authority to accept

service on its behal f.
By | etter dated Novenmber 20, 1998, M. Lanier wote to
M. Mklasz and st ated:

| believe I now have a handle on the
corporate history. M understanding is
that, at the tinme the machine was sold in
1991, Perfect Equi pnent Corporation and
Hof mann Bal anci ng Techni ques Ltd. were
partners in a Partnership known as Perfect
Hof mann, U.S. A. The Partnership was the
entity that sold the machine at issue to a
di stributor which, in turn, sold it to
Lakeshore Exxon. You have nanmed Perfect
Hof mann, U. S. A. and Hof mann Bal anci ng
Techni ques Ltd. in the above case. | have
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only been asked to represent Perfect

Hof mann, U.S. A. in connection with the

above case. | have been authorized to

accept service on its behalf. | cannot,

however, accept service on behal f of

Hof mann Bal anci ng Techni ques Ltd. insofar

as | do not represent that conmpany and it

is a separate entity from Perfect Hof mann,

U S A

M. Lanier and Ms. Hoverm || subsequently entered their
appearance in the Baltinore City case on behalf of defendant,
Perfect Hofmann U.S. A and, ultimtely, on behalf of
def endant, Hof mann Bal anci ng Techni ques, Ltd., and third party
def endant, Perfect Equi pnent Corporation. Still later in the
proceedi ngs, on or about Novenber, 1999, new counsel, M chae
A. Brown, Esquire, and Lisa A Harvey, Esquire, attorneys with
Brown, Diffenderffer & Kearney, L.L.P., successors to M.
Lanier and Ms. Hoverm ||, entered their appearance for those
sane parties. On May 12, 2000, appellant filed a second
amended conpl ai nt agai nst Hof mann Bal anci ng Techni ques, Ltd.
and Perfect Equi prent Corporation, d/b/a Perfect Hof mann
US A Appellant also filed a "nmenorandum of |aw in support
of his Rule 2-341(c)(4) anmendnent to his first amended
conplaint, correcting a m snoner of a party."
On May 19, 2000, Perfect Equi pnent Corporation, as

defendant, filed a motion to stri ke the second anended

conplaint. The notion was filed by new counsel, Wnslow F.
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Bouscaren, an attorney with Church & Houff, P. A The nption
recited that it was being filed "[w]ithout submtting to the
jurisdiction of this Court," pursuant to Rule 2-322, on the
ground that Perfect Equipnent Corporation, as defendant, had
never been served with process and that the conplaint was
barred by limtations. Wth respect to limtations, it
asserted that the amendnment did not correct a m snoner but
added a new party, and consequently, the amendnent did not
relate back to the date of filing of the original conplaint.
That same day, Perfect Hof mann U.S. A. and Hof mann Bal anci ng
Techni ques, Ltd. also filed a notion to strike on the ground
of limtations. On My 25, 2000, those sane two defendants
filed nmotions to dism ss on the ground that Perfect Hof mann
U S. A, a general partnership, was not in existence at the
time the machine was sold. They asserted that it came into
exi stence on January 25, 1991, pursuant to a joint venture
agreenment bet ween Hof mann Bal anci ng Techni ques, Ltd. and
Perfect Equi pnent Corporation, and the only role of Hof mann
Bal anci ng Techni ques, Ltd. was to serve as a partner in
Perfect Hof mann U.S. A. In a supplenental nmenorandum the two
def endants asserted that the nmachine had been sold by Perfect
Equi pment Corporation to ASE on Decenber 6, 1990, and that ASE

had sold it to Lakeshore Exxon on Septenber 10, 1991.
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| nvoi ces reflecting those sales are in the record extract, but
we have not been able to determ ne when they were first
pr oduced.

I n support of the notions, appellees rely on the
following.> First, in Decenber, 1999, Perfect Equi pment
Corporation, as third party defendant in the Baltinore City
action, filed answers to interrogatories directed to it by
Lakeshore Exxon, third party plaintiff. 1In those answers, in
pertinent part, Perfect Equi pnent Corporation stated that it
sold the machine in question to ASE on Decenmber 6, 1990, and
t hat ASE sold the machine to Lakeshore Exxon on Septenber 10,
1991.

Second, Daniel R Lanier filed an affidavit dated May 12,
2000. In that affidavit, M. Lanier stated that he fornerly
represent ed Hof mann Bal anci ng Techni ques, Ltd. and Perfect
Hof mann U. S. A., defendants, and Perfect Equi pnment Corporation,
third party defendant. He further stated that, at the tine he
wrote the Novenber 20, 1998 letter to appellant's counsel, he
did not have a copy of the invoice showi ng that Perfect
Equi pment Cor poration had sold the machine in question, and he

did not have information indicating that ASE had sold the

't is unclear whether appell ees expressly relied on each
of the followng itenms below. They are in the extract, and
appel Il ant does not challenge their inclusion.
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machi ne to Lakeshore Exxon in Septenber, 1991. M. Lanier
further stated that he believed that the machi ne had been sold
by Perfect Hof mann U.S. A. to ASE after January, 1991, when
Perfect Equi pment Corporation and Hof mann Bal anci ng
Techni ques, Ltd. forned the partnership known as Perfect
Hof mrann U.S.A. I n sumary, M. Lanier stated that, at all
times during his involvenent, he believed that Perfect Hof mann
U.S. A had sold the machine at issue after January, 1991.
Third, Lisa A Harvey, in a letter dated May 4, 2000,
directed to appellant's counsel, stated:
During his deposition [ast Friday, Bob
Benson clarified an i ssue which apparently
has been the subject of sone
m sunder st andi ng. Nanely, M. Benson
testified that the machine which is the
subject of this litigation was sold by
Perfect Equi prment Corp., not Perfect
Hof mann U. S. A.  As you know, Perfect
Equi pnent Corp. is not a defendant in this
| awsuit.
Ms. Harvey, in the letter, indicated that appellant was on
notice, as early as August 26, 1998, that the machi ne had been
sold by Perfect Equi pnent Corporation. The August 26, 1998
dat e was when Lakeshore Exxon filed its third party conpl aint
agai nst Perfect Equi prment Corporation in the Anne Arundel

County case. Ms. Harvey further indicated that appellant was

again put on notice that Perfect Equi pment Corporation had
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sold the machine when it filed a counterclai magainst
Lakeshore Exxon in May, 1999, in which Perfect Equi pment
Corporation alleged that it had purchased the subject machine
fromthe manufacturer. This sentinent was reiterated in
Perfect Hofmann U.S. A.'s third party clai magainst Lakeshore
Exxon, also filed in May, 1999. M. Harvey referenced the
fact that Perfect Equi pnment Corporation, in its answers to
interrogatories filed in Decenber, 1999, indicated that it had
sold the machine. After referencing other pleadings and
correspondence and characterizing the record as "confusing,"
Ms. Harvey concluded by stating that because Perfect Equi pnent
Corporation, the seller, was not a defendant and the existing
def endants had not sold the machine, she would likely file a
sunmary judgnent notion on behal f of Hof mann Bal anci ng
Techni ques and Perfect Hof mann U. S. A

Fourth, Ms. Harvey filed an affidavit dated May 16, 2000,
in which she stated that on or about Novenber 18, 1999, she
had entered her appearance on behal f of Hof mann Bal anci ng
Techni ques, Ltd., Perfect Hof mann U.S.A., and Perfect
Equi pnrent Corporation. She further stated that she
subsequently obtained information from Perfect Equi pnent
Corporation in order to prepare answers to interrogatories.

The answers were filed in Decenmber, 1999. Finally, she stated
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that it was "not until | heard the deposition testinony of
Robert Benson that | realized that defendant Perfect Hof mann
U.S. A had not been forned at the tinme that the machi ne was
sold by Perfect Equiprment Corp. to Autonotive Service
Equi prent and that plaintiff had sued the wong party.”

Fifth, Gearhard Rossteuscher filed an affidavit dated My
15, 2000, in which he stated that he had been the president of
Hof mann Bal anci ng Techni ques, Ltd. since 1981. He further
stated, in pertinent part, that (1) Hof mann Bal anci ng
Techni ques, Ltd. did not sell the machine in question; (2) at
the time the machi ne was sol d, Hof mann Bal anci ng Techni ques,
Ltd. "had nothing what soever to do with Perfect Equi pnent
Corp. or with the sale of tire changing machines in the United
States"; (3) on January 25, 1991, Perfect Equi pment Corp. and
Hof mann Bal anci ng Techni ques, Ltd. forned a general
partnership known as Perfect Hof mann, U S. A ; (4) Perfect
Hof mann U.S. A. did not sell the machine "as it had not been
formed as of the tine of the sale in 1990"; and (5) that
nei t her Hof mann Bal anci ng Techni ques, Ltd. nor Perfect
Equi pnrent Corp. had any ownership interest in the other.

Hof mann Bal anci ng Techni ques, Ltd. and Perfect Hof mann
U S A, in their opposition to the plaintiff's notion for

partial summary judgnent, attached an affidavit dated May 10,
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2000, by Thomas K. W lingham President of Perfect Equi pnent
Conmpany, L.L.C., f/k/a Perfect Equipment Corporation. The
affiant stated that Perfect Equi pnment Corporation was forned
in 1966, that it purchased the machine fromSICE in Italy, and
that it sold the machine to ASE in Decenber, 1990. He further
stated that Perfect Hof mann U.S.A., a general partnership, was
formed on January 25, 1991

By order dated May 19, 2000, the circuit court denied
appellant's notion for partial summary judgnment and granted
| eave to file the second anended conplaint.® By order dated
June 12, 2000, the circuit court granted the nmotions to strike
by Perfect Equi prent Corporation, Perfect Hofnmann U.S. A, and
Hof mann Bal anci ng Techni ques, Ltd. and granted the notions to
di sm ss by Hof mann Bal anci ng Techni ques, Ltd. and Perfect
Hof mann U. S. A.

Wth respect to the notions to strike, the circuit court,
in pertinent part, stated: "As | have found factually, this
pi ece of equi pment was sold in 1990. This being a products
liability case, that becones the operative date. | have also
found factually that Perfect Hof mann, U. S. A, did not cone

into existence until 1991." The court concluded that "[s]uit

The anmendnment was filed nore than fifteen days prior to
t he scheduled trial date. Consequently, |eave to anend was
not required. See Rule 2-341.
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cannot be mai ntained against a nonentity."” The court
expl ai ned, "even if the nonentity was trading under the nane
of a legally established party, that party nmust be the one
sued, not the nonentity or the trade nanme. |In 1990, it was
apparently clear that the operative date is December 6, 1990,
Perfect Hof mann, U.S. A, was not in existence. . . ." The

court relied on Stein v. Smth, 358 Md. 670 (2000), and

McSwain v. Tri-State Transp. Co., 301 Md. 363 (1984), for its

conclusion that, because Perfect Hofmann U . S.A. was not in
exi stence at the tine of the sale, there was nothing to which
t he anmendnent could relate back. As we shall discuss |ater,
we disagree with that reading of Stein and McSwain. Wth
respect to the notions to dismss, the court found that
nei t her defendant had sold the machi ne. Appellant noted an
appeal to this Court. On appeal, Leslie Hayes Russo, an
attorney with Israel son, Sal sbury, Clements & Bekman, L.L.C.,
has succeeded Elizabeth M Fischer as |ocal counsel for
appel lant. Additional information will be referred to as we
di scuss the issues.
Cont enti ons

Appellant’s initial contention is that the circuit court

erred in dismssing the case as to Perfect Hof mann U. S. A and

Hof mann Bal anci ng Techni ques, Ltd. because (a) Perfect Hof mann
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U S. A admtted in the course of the litigation that it was a
viable entity at the time of sale and that it sold the

machi ne, and (b) at the time the machine in question was sold,
Perfect Equi pment Corporation held itself out as Perfect

Hof mann U.S. A. As a result, Perfect Hof mann U.S. A was or
shoul d be held to be the seller.’

I n support of (a), appellant points to the pleadings,
Lanier letters, Hofmann affidavit, and other materials
referenced earlier in this opinion and concludes that the
adm ssions create a dispute of material fact requiring an
evidentiary proceeding. |In the alternative, appellant asserts
that the adm ssions are binding judicial adm ssions and
Perfect Hof mann U.S. A. and Hof mann Bal anci ng Techni ques, Ltd.
are estopped from denying the earlier adn ssions.

In support of (b), in addition to what has already been
nmenti oned, appellant relies on the followi ng. On Septenber
29, 1999, appellant, Lakeshore Exxon, Perfect Equi pment
Corporation t/a Hof mann U.S. A., Perfect Hofmann U. S. A, and
ASE, through counsel, filed a joint notion for nodification of

a schedul ing order and continuance of the then schedul ed tri al

It is not clear how this argunent applies to Hof mann
Bal anci ng Techni ques, Ltd.
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date.® The notion contained a footnote as foll ows:

Perfect Hof mann (One of the defendants in

t he Hof mann Bal anci ng Action) [Baltinore

City] and Perfect Equipnent (the third

party defendant in the Lakeshore Action)

[ Anne Arundel County] are for all intents

and purposes the sane entity for purposes

of this litigation. According to their

counsel, Perfect Equipnment is a partner in

t he Perfect Hof mann enterprise. Hof mann

Bal anci ng Techni ques, Inc., on the other

hand, is a separate entity that has been

served with the conplaint, but has not yet

filed an answer.
The joint venture agreenent dated January 25, 1991, indicates
t hat Perfect Equi pnment Corporation and, after its formation,
Perfect Hof mann U.S. A, each had the sane address, 1435 Heil
Quaker Boul evard, La Vergne, Tennessee, 37086. An invoice
dated in 1988 reflects the sale of a tire machine simlar to
the one at issue and contains the nanes "Perfect Equi pment
Cor poration" and "Perfect Hof mann Corporation.” Robert Benson
testified in deposition that Perfect Equi pnent Corporation
operated Perfect Hof mann as a division from 1988 until 1991.

Second, appellant contends that the circuit court erred

in striking the second anended conpl ai nt because it only

corrected the m snoner of a defendant. Appellant argues that

it is obvious that he intended to sue the seller of the

8Hof mann Bal anci ng Techni ques had filed an answer prior to
this time. It is unclear why it was not a party to the joint
noti on.
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machi ne, and that there is evidence that Perfect Equi pnment
Corporation had tinely notice of its intended status as a
def endant. Appellant further argues that the relevant issue
is one of notice to Perfect Equi pnent Corporation, not service
of process. Consequently, the fact that Perfect Equi pment
Cor poration was not served with process as a defendant does
not prevent the correction of a m snoner and consequent
relation back. As a final argument in support of this
contention, appellant states that his diligence is not the
determ ning factor; rather, the determ ning factor is whether
Perfect Equi prment Corporation was prejudiced, and it was not.

Third, appellant contends that the circuit court erred in
denying his nmotion for partial summary judgnment. Appell ant
argues that, based on the matters di scussed above, he was
entitled to a ruling as a matter of |aw that Perfect Hof mann
U S. A was the seller of the machine. This is the sane
argument made in response to the notions to dism ss by Hof mann
Bal anci ng Techni ques, Ltd. and Perfect Hof mann U.S. A. insofar
as appell ant argued that Perfect Hof mann U.S. AL was the seller
as a matter of |aw.

Perfect Equi pnent Corporation has noved to dism ss the
appeal on the ground that (a) this Court |acks jurisdiction

and (b) we should exercise our discretion and dism ss the
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appeal because of violations of the rules governing appellate
practice. Wth respect to (a), Perfect Equi pnent Corporation
argues that it has not been served with process and has not
been served with copies of all pleadings and other papers, as
required by Rule 2-341(d). Consequently, there is no in
personam jurisdiction over it. Additionally, Perfect
Equi pnent Corporation argues that appellant failed to identify
Perfect Equi pnent Corporation on appellant's notice of appeal
and, pursuant to Rule 8-205, failed to identify Perfect
Equi pment Corporation in his prehearing information reports.
Perfect Equi pment Corporation points out that, not only is it
not nmentioned by name in the notice of appeal or in the
information reports filed by appellant, but counsel® for
Perfect Equi pnent Corporation as a defendant, was not notified
of the appeal until it received a letter from appellant's
counsel dated February 5, 2001. The notice of appeal was
filed in July, 2000.

Wth respect to (b), Perfect Equi pment Corporation points

to numerous procedural violations as follows. Appellant

%Counsel referred to are George M Church, Esquire and
Marisa A. Trasatti, Esquire, attorneys with Church & Houff,
P.A. Wnslow F. Bouscaren left that firmin July, 2000, and
joined Brown, Diffenderfer & Kearney, L.L.P. The
representation of Perfect Equi prment Corporation remained in
Church & Houff, P.A
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failed to serve Perfect Equi pment Corporation with pleadings
and ot her papers as required by Maryland Rule 1-321. The
prehearing information reports filed pursuant to Rule 8-205
were substantively deficient and untinely. Appellant's brief
and joint record extract were not served in accordance with
the rules, and counsel for Perfect Equi pment Corporation was
not consulted with respect to the contents of the record
extract. The record extract and index are inadequate and, in
certain respects, inaccurate. Mst notably, Perfect Equi pnment
Corporation, in its brief, asserts that the letters from M.
Lanier to appellant's counsel dated Novenmber 17, 1998, and
November 20, 1998, were included in the record extract but
were not a part of the record below. As a result of the
asserted deficiencies, Perfect Equipnment Corporation included,
in an appendix to its brief, additional materials and a
revised index for the joint record extract. The revised index
details the problens perceived in the extract. Wth respect
to the letters from M. Lanier to appellant's counsel, the
revised index indicates that the Novenmber 17, 1998 letter was
not part of the record but does not contain the sane assertion
with respect to the Novenber 20, 1998 letter. To interject
our own comrent at this point, we do not know if either or

both of the letters were part of the record. It is not
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cruci al, however, because the Lanier affidavit was included.
We have had great difficulty, as should be obvious by now, in
deci phering the record and the record extract.

Wth respect to its notion to strike the second anmended
conpl aint, Perfect Equi pnent Corporation contends (1) that the
ruling was discretionary and is revi ewabl e on an abuse of
di scretion standard, (2) that the anendnent was not a
m snomer, but rather, added a new party, and (3) that the
amendnment viol ates Rule 2-341(c) because Perfect Hof mann
U.S. A and Hof mann Bal anci ng Techni ques, Ltd. were properly
di sm ssed, and therefore, no original defendant remains.

Hof mann Bal anci ng Techni ques, Ltd. and Perfect Hof mann U.S. A
support the position taken by Perfect Equi pnment Corporation
and al so state that their dism ssal was proper because they
were not involved in the sale of the machine.

Di scussi on

Mbtion to Disnm ss Appeal

We shall address the jurisdictional argunments first.
Perfect Equi pnent Corporation appeared, pursuant to Rule 2-
322(a), without submtting to the jurisdiction of the court,
in order to contest appellant's anmendnent. Rule 2-341(d)
provides that, if a new party is added by amendnment, the

amendi ng party shall cause process, and a copy of pleadings
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and ot her papers to be served upon the new party. Perfect
Equi pnent Corporation's argunent that the appeal should be
di sm ssed pursuant to Rule 2-341(d) evades the question. The
guestion is whether the anmendnent relates back to the date of
filing of the original conplaint for purposes of |limtations.
| f so, appellant may proceed with service as necessary. In
other words, it is premature to rely on Rule 2-341(d).
Appel l ant's notice of appeal stated that an appeal was
bei ng noted fromthe judgnent entered agai nst appellant "and
in favor of defendants."” The notice of appeal, however, does
not require reference to each issue or order that is going to

be the subject of an issue on appeal. See B & K Rentals &

Sales Co. v. Universal Leaf Tobacco Co., 319 M. 127, 132-33

(1990), on remand at, 84 Ml. App. 103 (1990), rev'd, 324 M.
147 (1991)(stating that “an appeal froma final judgnent order
brings up for appellate review all earlier orders in the
case....Maryland Rul e 8-202 does not require that a notice of
appeal specify the judgnent or order appealed from?”);

Washi ngt on Suburban Sanitary Comm v. Riverdale Heights

Volunteer Fire Co., 308 Md. 556, 560 (1987)(stating that

al though “[a] ppellate jurisdiction requires a final judgnent
or an appeal able interlocutory judgnent, [] the Maryl and Rul es

do not require that the judgnment conpl ained of be identified
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in the order for appeal.”); Geen v. Brooks, 125 Md. App. 349,

363 (1999) (positing that “[i]t is clear that the |anguage used
in appellant’s notice of appeal does not determ ne what we may
review.”). In our view, the notice of appeal was sufficient
to provide this Court with jurisdiction. Simlarly, defects
in the information reports do not deprive this Court of
jurisdiction. Moreover, information in an information report
is confidential and may not be referred to except at a
prehearing or scheduling conference. Rule 8-206(e) provides:

I nformati on contained in an information

report or a supplenental report shall not

(1) be treated as adm ssions, (2) limt the

di sclosing party in presenting or arguing

that party's case, or (3) be referred to

except at a prehearing or scheduling

conf erence.

Wth respect to the remaining assertions, we |anent the
deficiencies in procedure and, once again, rem nd the Bar that
we may di sm ss an appeal for violation of the rul es of
appel l ate procedure. See Rule 8-602. Neverthel ess, under the
circunmstances of this case, where the record is “confusing”
and all parties assert lack of diligence by other parties, we
exerci se our discretion and deny the notion to dism ss the

appeal .

St andard of Revi ew

The parties agree that the circuit court considered
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matters outside of the pleadings, and that the notions to

di sm ss should be treated as notions for summary judgment.

See Rule 2-322(c). Wth respect to the notions to strike, the
court did not grant those notions on the ground that it was
exercising its discretion to permt or not permt an

amendnment . See Mattvidi Assocs. Ltd. Partnership V.

Nati onsBank of Virginia, N. A, 100 Md. App. 71, 79-83 (1994).

The court ruled that the amendnment was, as a matter of |aw,
barred by Iimtations. Therefore, the cases cited by the
parti es addressing the exercise of discretion in permtting
amendnents are not directly relevant to the i ssue before us.
The amendnent was acconplished; the question is the
consequence of the amendnent. As a result, the standard of
review is tantamount to that of a notion for summary judgnment.

Appellant's Motion for Partial Summary Judgnment

Appel | ant argues that, based on judicial adm ssions and
the doctrine of estoppel, the circuit court erred in failing
to rule, as a matter of law, that Perfect Hofmann U S. A sold
the machine in question. W perceive no error in that ruling.

Wth respect to adm ssions, appellant relies on Aetna

Cas. & Sur. Co. v. Kuhl, 296 M. 446 (1983), and Castiglione

v. Johns Hopkins Hosp., 69 Md. App. 325 (1986). The Aetna

case i s inapposite. The Court of Appeals addressed the
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guestion of whether a statenment by a witness was adni ssible
into evidence as an adni ssion, and thus, within that exception
to the hearsay rule. It did not address adm ssions for

summary judgment purposes. The Castiglione Court did discuss

when adm ssions in pleadings are sufficient for summary
j udgnment purposes, 69 M. App. at 334-36, but it does not |ead
us to the concl usion urged by appellant.

At this point, we observe that it is unclear precisely
what appellant contends was adm tted for purposes of the issue
before us. We interpret appellant's position to be that the
adm ssion was that Perfect Hoffman U. S. A (the partnership)
was the seller of the machine. Appellant does not, however,
controvert the follow ng facts: (1) Perfect Hofmann U . S. A, a
general partnership, did not cone into existence until January
25, 1991, (2) Perfect Equi prent Corporation sold the machine
in question on Decenber 6, 1990 to ASE, and (3) ASE sold the
machi ne to Lakeshore Exxon on Septenber 10, 1991. Rat her,
appel l ant argues that, assum ng the above statenents are true,
appel l ees are bound to the adm ssion that Perfect Hof mann
U . S. A sold the machine.

| f appellant contends that the adm ssion was that Perfect
Hof mann U. S. A. was a division of Perfect Equipment Corporation

and that, as such a division, it was the seller, it is
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unavailing. The question is what entity responded to the nane
Perfect Hof mann U.S. A, Qur reading of the record |leads us to
conclude that Perfect Hof mann U.S. AL responded as the
partnership and admtted that it was the seller of the machine
on the m staken belief that the machine was sold in 1991.
There is no conpetent evidence to the contrary.

We decline to find a binding adm ssion, in any event.
When the new information was di scovered, Perfect Hof mann
U.S.A "corrected" its prior statenments, and the issue becones
one of estoppel.

Wth respect to estoppel, appellant relies on Kranmer v.

G obe Brewing Co., 175 Md. 461 (1938). In Kraner, a persona

injury action, the defendant stated in a pleading that the
plaintiff was the defendant's enpl oyee, that the injuries
arose out of the enploynment, and that the defendant had
conplied with Worker's Conpensation Laws. |d. at 464-65. In
reliance on that statenment, the plaintiff dism ssed the action
and filed a Worker's Conpensation claim |d. at 465. The
Court held that the defendant was estopped to deny in the

Wor ker's Conpensation proceeding that the plaintiff was its

enpl oyee. 1d. at 471. The Court pointed out that facts

W& reach this conclusion without consideration of the
November 17, 1998 letter from M. Lanier to appellant’s
counsel, which may not have been part of the record bel ow.
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stated in pleadings are conclusive until changed. 1d. at 467
(citing Jones on Evidence (3" Ed.) sec. 272). They mmy be
conclusive in any event, and the extent to which a party is
bound depends upon the facts of each case. [d. at 467. |In
circunst ances such as those involved in Kramer, adm ssions my
be bi ndi ng, whether in point of fact they are true or false,

on the ground that parties should not be able to play fast and

| oose with the court or other parties. See Kranmer, 175 M. at
468-69 (stating that in cases in which the doctrine of

estoppel is invoked, “the test is not whether the adm ssion is
true, but whether it would be contrary to public policy and
good norals to allow it to be disputed.”)(quoting 1 G eenleaf
on Evidence (16'" Ed.) sec. 186, subsec. 3).

Kramer is inapplicable, however, and the doctrine of
est oppel does not apply to this case. As previously observed,
the statenents were changed, and in addition, appellant was on
notice that Perfect Equi pnment Corporation was the seller prior
to the "correction.” See the discussion in "Factual
Background, " supra, at 12-13. Additionally, the outcone of
the relation back issue is not affected by the adm ssions.
The Baltinore City action was filed one day prior to the
running of limtations. The relation back issue currently

before us, assumng all other facts remai n unchanged, woul d be

-29-



legally the sanme even if the anmendnent occurred earlier in
poi nt of time and wi thout the adm ssions in question. Nothing
appel l ees or their counsel did caused appellant to name the
original defendants as it did or to not nanme Perfect Equi pnent
Cor por ati on.

Rel ati on Back

Prelimnarily, we address appellees' argunents that the
j udgnment should be affirmed because Perfect Equi pnent
Cor poration has not been served with process and because Rul e
2-341(c) and (d) have been violated. As noted above in our
di scussion of the notion to dism ss the appeal, Rule 2-341(d)
requires that a new party, added by amendnment, be served a
summons and conpl ai nt, together with a copy of all pleadings
and ot her court papers.

As previously indicated, the service of process rules are
not dispositive of the issue before us. |[If the correct
def endant was served, albeit incorrectly named, no service
woul d be necessary. |If the correct defendant, Perfect
Equi pment Corporation, is a new entity and never served
because, as we have already stated, Perfect Hof mann U S. A.,
the partnership, was served and answered, appellant nmay
proceed with service if the anendnent is determ ned to be the

correction of a m snoner. If it is so determ ned, suit was
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commenced within the applicable period of limtations.
Service is not required within that time period —only

commencement of the suit. See Nam v. Montgonery County, 127

Md. App. 172 (1999)(stating that “service of process on the
i ntended defendant is not essential to stop the running of

limtations....”)(quoting Smth v. Gehring, 64 M. App. 359,

365 (1985)); Reed v. Sweeney, 62 M. App. 231 (1985) (hol ding

that the statute of limtations was satisfied because
appellant filed the action and issued process within the
t hree-year period and appel |l ees received either actual or
constructive notice shortly thereafter, even though appell ees
did not receive service of process within that three-year
period). 1
The same rationale applies with respect to Rule 2-341(c).

Rul e 2-341(c) provides, in pertinent part:

An anendnment may seek to . . . (4) correct

m snoner of a party, (5) correct m sjoinder

or nonjoinder of a party so long as one of

the original plaintiffs and one of the

original defendants remain as parties to
the action; (6) add a party or parties.

Rat her than being dispositive, this provision, in effect,

HAn action may be subject to dism ssal, however, for |ack
of prosecution. See Rule 2-507(b) (stating that “[a]n action
agai nst any defendant who has not been served ... is subject
to dism ssal as to that defendant at the expiration of 120
days fromthe issuance of original process directed to that
def endant ™).
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states the question. The question is whether the issue before
us is (1) msnonmer, (2) correction of m sjoinder or
nonj oi nder of a party, or (3) the addition of a party.

We now turn to that question. There is no evidence in
the record, other than an inference that could arguably be
drawn from adm ssions, that Perfect Hof mann U. S. A, a general
partnership, was in existence prior to January 25, 1991. The
record al so includes adm ssions by appellees, |later corrected,
that Perfect Hof mann U. S. A. sold the machine, and testinony by
Robert Benson, that "Perfect Hofmann," as a division of
Perfect Equi pnent Corporation, sold the machi ne. As
previ ously noted, appellant does not controvert the factual
accuracy of the statenent that Perfect Hof mann U.S. A cane
into exi stence on January 25, 1991. Additionally, appellant
does not controvert the factual accuracy of statenents that
t he machine in question was manufactured by SICE, sold by
Per f ormance Equi pment Corporation to ASE on Decenber 6, 1990,
and sold by ASE to Lakeshore Exxon on Septenmber 10, 1991.

The record indicates that Performance Equi pnent
Cor poration was served as a third party defendant in the Anne
Arundel County action. Apparently, service was obtained over
its resident agent. M. Lanier and Ms. Hoverm || entered

t heir appearance on behalf of Perfect Equipnent Corporation.
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In the Baltinore City action, it appears that service was not
obtained directly on Perfect Hof mann U. S. A, but rather,
service was accepted on its behalf by M. Lanier and Ms.
Hoverm ll. It is clear that appellant intended to sue the
seller of the machine in the Baltinore City action when it
named Hof mann Bal anci ng Techni ques and Perfect Hof mann U. S. A
as defendants. Perfect Equi pnent Corporation received

i nputed, if not actual, notice of appellant's intent through
its attorneys, M. Lanier and Ms. Hoverm ||, when the

conpl aint was served on them as agents for Perfect Hof mann
U.S. AL because they agreed to accept service. Even though it
was served on them as agents for Perfect Hof mann U S. A, it
was al so received by them while acting as counsel for Perfect
Equi pnent Corporation and within the scope of that
representation. A question arises whether M. Lanier and Ms.
Hoverm || accepted service on behalf of Perfect Hof mann U. S. A
as a general partnership or as a division of Perfect Equi pnent
Corporation. As previously noted in our discussion of
estoppel, the only reasonable inference that can be derived
fromthe record is that it was the former. The m stake by
appell ees was as to the date of the sale and by whom —not as
to the nane of a party.

The circuit court, relying primarily on Stein v. Smth,
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358 Md. 670 (2000), held that the anmendnment could not relate
back because Perfect Hof mann U.S. A, the partnership, was not
in existence at the tinme of the sale. In Stein, a corporation
attempted to file a lawsuit after its charter had been
forfeited. 1d. at 672. A subsequent anendnent to nane the
corporation’s stockholder as a plaintiff was held not to
relate back to the date of filing of the conplaint. [d. at
671. The rationale for the holding was that the corporation

| acked capacity to bring the suit, and therefore, there was

not hing to which the anendnment could relate back. [d. at 682.

Before discussing the Stein rationale, we nention two
ot her cases which are simlar in terms of the underlying

issue. In Burket v. Aldridge, 241 M. 423, 430-31 (1966), the

Court of Appeals held that a suit agai nst a deceased person
was a nullity, and therefore, a subsequent anendnent to name

the estate did not rel ate back. In Geentree v. Fertitta, 338

Md. 621 (1995), follow ng an autonobile accident, the
plaintiff filed suit against the defendant six days before the
expiration of the three-year statute of limtations. When
service was attenpted on the defendant, the plaintiff |earned
for the first time that the defendant had died nore than a

year before the suit was instituted. Mre than three years
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after the accident occurred, the plaintiff served the original
conpl ai nt upon the personal representative of the estate, and
| ater anended her conplaint to change the nanme of the

def endant from “* Neal Fertitta to ‘the Estate of Neal
Fertitta, Dorrie Moon, personal representative.’” |d. at 624,
The Estate filed a notion to dism ss on the ground that it was
untinmely filed under Estates and Trusts (ET) 8 8-103(a), which
required that a suit filed against an estate be filed within
ni ne nonths of the decedent’s death. 1d. The notion was
granted by the circuit court. |d. On appeal, the estate
contended that Burket was controlling and that, accordingly,

t he amendnent substituting the estate for Fertitta did not
relate back to the filing of the original conplaint. [d. at
625-26. The Court of Appeals rejected that argument, hol ding
that ET § 8-104(e)'? was controlling, and stating that “the
effect of 8 8-104(e) is to create an exception to the Burket
princi pl e under circunstances |like those in this case, for

cl ai ms agai nst decedents’ estates which are covered by

i nsurance....[s]ection 8-104(e) therefore makes tinely

12 ET 8§ 8-104(e) provides that “[i]f the decedent was
covered by a liability insurance policy which at the tinme the
action is instituted provi des coverage for the occurrence ..
an action against the estate nay be instituted after the
expiration of the tinme designated in this section, but within
the period of limtations generally applicable to such
actions.”
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[plaintiff’s] action against M. Fertitta s estate.” 1d. at
626. The exception to the Burket rule, as delineated in
Geentree, is limted to circunstances which invoke ET § 8-
104(e), and thus is irrelevant to the case at hand.

The Stein and Burket hol dings are not dispositive in the
instant case. At the tinme the suit in question was filed,
Perfect Hof mann U.S. A, a general partnership, was an entity
capabl e of being sued. The fact that Perfect Hof mann U. S. A
was not in existence at the time of the sale of the product
and did not sell the product results in the absence of
liability on its part. It does not change its capacity to be
sued and the fact that it was sued.

On several occasions, the general rule with respect to
rel ati on back of an amendment of a party has been stated to be
that if it corrects the nane of an original party, it relates
back; if a new party is added, it does not rel ate back. See

e.g., Nam 127 Md. App. at 186 (citing Smith v. Gehring, 64

Md. App. 359, 364 (1985)). Wiile sinply stated, the
application of the rule is often difficult. Tinmely notice to
an i ntended party of that party’ s intended status is

critically inmportant. See Warfel v. Brady, 95 Md. App. 1, 11

(1993) ("[w hether an anendnment of a m snomer should be

permtted depends upon whether the correct person, however
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m snamed, was put on notice of the pending suit"). In Nam we
stated that service of process prior to expiration of the
limtations period is not critical. 127 Md. App. at 186. The
critical factors are (1) who was the appropriate defendant,
and (2) whether that party had tinely notice of its intended
status as defendant. 1d. In Nam the plaintiff sued "John
Doe" and | ater anmended to nanme an individual. W held that

t he amendnent did not relate back and explained that it was
doubtful whether the plaintiffs intended "John Doe" to be the
i ndi vidual |ater named, but that, in any event, the individual
had no notice of the suit until she was served 4-1/2 years
later. 1d. at 186-87. This was well beyond the period of
limtations plus any reasonable tinme for service of process.

Al t hough, as previously explained, notice is not required

t hrough service of process. It so happens that, under the
facts in Nam service of process was the first notice.

It is also critically inportant whether the "correct”
party would be unfairly prejudiced. In Geentree, 338 Ml. at
625, the Court of Appeals stated:

An anended conpl ai nt changi ng the nane of a
defendant in the action, filed after the
statute of |limtations has run, my either
seek to substitute a new party for the

def endant originally named, or may correct
a m snoner of the original nanmed defendant.

The effect of an amended conpl ai nt
ordinarily depends upon whether the
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“correct” defendant was intended to be sued
originally and whether the “correct”

def endant woul d be unfairly prejudi ced by
all ow ng the amendnent to relate back to
the time of the filing of the original
conpl ai nt.

(citing McSwain v. Tri-State Transp., 301 wd. 363, 369-71

(1984), and Western Union Tel. Co. v. State, 82 M. 293, 306-

07 (1896)). The cases of Crowe v. Houseworth, 272 M. 481,

485 (1974), and Zappone v. Liberty Life Ins. Co., 349 M. 45

(1998), are likewise informative. 1In Crowe, one of severa
joint tenants owni ng property sued the defendant, alleging
trespass. The defense raised the point that all joint tenants
had to join in the action. The joinder was permtted, and it
rel ated back to the filing of the conplaint for purposes of
limtations. 272 Md. at 489. The Court enphasized that there
was no prejudice to the defendant. [d. at 485, 489.

Simlarly, in Zappone, a corporation was substituted for its
sharehol der as plaintiff, and the amendnent was held to relate
back. 349 Md. at 68-69. The Court pointed out that the

def endant had knowl edge within the limtations period and was

not unfairly prejudiced. 1d. at 70-71.

Cases such as Abromatis v. Anps, 127 Md. 394 (1916),
relied on by appellant, are not controlling. In Abromatis,
the correct party was summonsed, although incorrectly named.

|d. at 396. An amendnent after limtations ran was held to be

- 38-



a msnomer and to relate back. 1d. 403-04. |In our situation,
the correct party, Perfect Equi pment Corporation, was not

served as a defendant. Perfect Hofmann U.S. A, a partnership,
was served. Cases in which a plaintiff adds a new party after
l[imtations has run, without tinely notice of its intention to

sue that party, are also not controlling. See Talbott v.

Gegenhei mer, 237 Md. 62 (1964). |In Talbot, the plaintiff was

i nvol ved in an automobil e accident and sued the driver of the
car in which she was riding as a passenger and Harold G
Gegenhei ner, the alleged driver of the other car involved in
the collision. After limtations had run, the plaintiff
anmended to nane Mary E. Gegenheinmer as the driver of the other
car, and Harold G GCegenheiner, as the owner of that car. 1In
a short opinion with very little stated reasoni ng, the Court
affirmed summary judgnment in favor of Mary E. Gegenhei ner on
the ground that the action was barred by limtations because
it was not the correction of a msnomer. 1d. at 63.

We will discuss three other cases that we find to be
factually close to the situation before us. The first is

Western Union Tel. Co. v. State, 82 Ml. 293 (1896). In that

case, an action was brought seeking damages as a result of the
death of an individual allegedly caused by the defendants. In

t he conplaint, the defendant was sued as the "Western Union
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Tel egraph Conpany."” 1d. at 305. The summons was served on
Ri chard Bl oxham "its manager." [d. Evidence indicated that
there was a corporation nanmed "The Western Union Tel egraph
Conpany," a corporation of the State of New York, and anot her
cor poration naned "The Western Uni on Tel egraph Conpany of
Baltinore City," a corporation of the State of Maryland. 1d.
Ri chard Bl oxham was the general manager of Western Union

Tel egraph Conpany’s operations in Maryland and the president
and manager of the Western Union Tel egraph Conpany of
Baltinore City. [1d. The evidence also indicated that the
correct defendant was "The Western Union Tel egraph Conpany of
Baltinore City" and that "The Western Union Tel egraph Conpany”
had nothing to do with any of the facts or events in the
awsuit. Ld.

An amendnent to nane "The Western Uni on Tel egraph Conpany
of Baltinore City" as a defendant was permtted, and the Court
hel d that the amendnent rel ated back for purposes of
limtations. 1d. at 307-08. The Court observed that the
sumons was served on a person who was an officer and a
manager of both conpanies. |d. at 306. Consequently, "the
service was sufficient to bring into court either one of the
conpanies.” 1d. The Court further observed:

The [conplaint] disclosed that the
negl i gence conpl ained of, was in connection
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with a wire on Eastern avenue near Luzerne
street, and Bl oxham who was manager of
bot h conpani es, knew, or ought to have
known, that the tel egraph poles and wires
in that locality were owned or controlled
by the Maryl and Conpany, and that the New
Yor k Conmpany had none in that vicinity. He
t heref ore nust have known that it was the
Maryl and Conpany that was intended to be
sued. ..

ld. at 307.

The second case is McSwain v. Tri-State Transp. Co., 301

Md. 363 (1984). |In that case, the plaintiff, MSwain, was
injured on Novenber 3, 1975. He filed suit against Tri-State
Trucking, Inc., a Delaware corporation, which had a resident
agent nanmed Janes C. Dew, |ocated in Federal sburg, Mryl and.
The address given in the suit, however, was that for Tri-State
Transportation Co., Inc., a New Jersey corporation, which had
a resident agent naned Clifford L. Moore, |ocated in Bal dw n,
Maryl and. The Court observed that there was no connection
what soever between the two corporations. MSwain requested
service on Dew, Tri-State Trucking's resident agent but
actually served Moore, Tri-State Transportation's resident
agent. The nane of the defendant was not changed, and a
judgnment by default was entered against Tri-State Trucking. A
nmotion by Tri-State Trucking to strike the judgnment by default
was granted. MSwain then filed an anended declaration, in

whi ch he named Tri-State Transportation as defendant, but
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service was requested and obtai ned against Dew, Tri-State
Trucking's resident agent. Several nonths |later, MSwain
obt ai ned service on Mwore, Tri-State Transportation's resident
agent. Tri-State Transportation took the position that it was
a new party, that the amendnent did not relate back, and the
action was barred by limtations. The Court framed the issue
as follows:

McSwai n's second and final issue on
appeal concerns the question whether the
desi gnati on of Trucking rather than
Transportation in the original declaration
was a m snoner or a msjoinder. The
distinction is inportant for the reason
t hat al though ordinarily an action shall
not abate by reason of either a m snonmer or
m sj oi nder of a party, “[w] hen an anmendnent

is made to correct . . . m sjoinder
sonmeone of the original defendants mnust
remain as part[y] to the action.” M. Rule

320 b 1. Thus, if the designation of

Trucki ng as the defendant was a m sj oi nder,

an amendnent substituting Transportation

woul d not lie; the amendnment woul d be

proper, however, were there a m snoner.
ld. at 369. The Court held that it was a m snoner and
permtted relation back. 1d. at 370-71. The Court stated
that it was satisfied that failure to name Tri-State
Transportation, Inc. in the original declaration was
i nadvertent and that the failure to correct it sooner than was

done was carel essness. |d. at 370. The Court pointed to the

fact that the correct defendant had tinmely notice with respect
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to plaintiff's intent to sue it, and that it had not suffered
unfair prejudice. |d.

The third case is Snmith v. Gehring, 64 Md. App. 359

(1985). In Smth, Gehring issued wits of execution on a

j udgnent and nanmed the guardian and next friend of Smth, a

m nor. After the statute of limtations ran, Gehring anended
to nanme Smth. Smth contended that it was a m sjoi nder
because the original wits did not name her, but rather, named
her not her as guardian and next friend. She stated that
because a mi nor nmust be sued in her own name, there was a
nonj oi nder or m sjoi nder which could not be corrected by
amendment after limtations had run.

The Smith Court stated, “[t]he problem of new defendant
versus nmere m snomer resolves itself into a question of who
was i ntended to be sued, and whether that party had tinely
know edge of the action.” 1d. at 364. After review ng

Abromatis, Western Union Tel. Co., and McSwain, the Court

st at ed:

I n each of these cases, the correct
def endant — the one actually intended to
be sued-- was served with process before
limtations had run. This fact, however,
is not critical. The critical factors are
(1) who, on the facts of the case, was the
appropri ate defendant, and (2) whether that
party had notice of his, or her, or its,

i ntended status as defendant within the
[imtations period. |In each of the three
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cases we have discussed, the significance

of service of process was that by that

means notice to the intended defendant was

made apparent. In McSwain the Court of

Appeal s relied not only on service of

process, but also on pre-suit notice to the

i ntended defendant, Transportation. That

service of process on the intended

def endant is not essential to stop the

running of limtations appears from our

decision in Reed v. Sweeney, 62 M. App.

231, 488 A.2d 1016 (1985).
ld. at 365. We held, in Smith, that it was clear that
appel l ee intended to obtain wits of execution against Smth.
ld. at 367. Wth respect to the issue of notice to Smth that
she was the intended defendant, the circuit court found as a
fact that "he was dealing with a case of mi snoner...." 1d.
On appeal, we observed that the finding necessarily included
an inmplicit finding that Smth had notice of her intended
status as defendant. 1d. The finding was one of fact subject
to review under a clearly erroneous standard. |1d. W held
that the record contained sufficient evidence to support the
circuit court's finding. | d.

Based on those cases, we conclude that service of the
conplaint on M. Lanier and Ms. Hoverm || constituted notice
to Perfect Equi pnment Corporation of appellant's intention to
sue it as seller of the machine. The conplaint, and other

evidence as well, all indicate appellant’s intent. Notice to

Perfect Equi pnment Corporation s attorneys constituted notice
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to it. See Wllians v. Skyline Dev. Corp., 265 M. 130, 165

(1972) (stating that “[i]Jt is [] well settled in Maryl and that
notice to an attorney is notice to his client.”)(citing

Mller v. Mtnick, 163 M. 113, 118 (1932)); Chapnman v.

Kamara, 118 MJ. App. 418, 439 (1997)(stating that even if a
party did not have know edge of a |awsuit, “he is charged with
t he know edge of his attorneys in this matter, and he is bound

by their acts on his behalf.”)(citing Thomas v. Hopkins, 209

md. 321, 326-27 (1956)), aff’'d in part and rev'd in part on

ot her grounds, 356 Md. 426 (1999). Once suit was comrenced

within the period of limtations, notice to the party naned by
amendnment, Perfect Equi pnent Corporation, was tinmely because
it was achieved within the period of tinme permtted for
service of process had it been originally nanmed as a

def endant. See Rules 2-113 and 2-507(b).*® Additionally, and

BWhil e notice was beyond the four-nmonth period, as
contained in Rule 2-507(b), and therefore arguably too |ate,
M. Lanier, in Novenmber 1998, indicated a willingness to
accept service on behalf of Perfect Equi pnent Corporation had
it been nanmed at that tinme. Consistent with that position,
there is no contention now that notice in Novenber, 1998 was
not within the tinme period in which service could have been
obt ai ned had Perfect Equi pment Corporation been originally
named. |If originally named, limtations would not have been a
bar. Conpare Nam 127 Md. App. at 186-87 (holding that an
amendnment did not relate back because the individual |ater
named as a defendant had no notice of the suit until she was
served 4-1/2 years after the incident precipitating the
| awsui t).
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very significantly, there was no showi ng of unfair prejudice

by Perfect Equi prent Corporation.

The parties rely on several cases decided by federal

courts. Those cases have |limted val ue because Federal Rule

15(c) contains an express relation back provision, while the

Maryl and rules do not. Rule 15(c) provides:

Rel ati on Back of Amendnents. An anendnent of a
pl eadi ng rel ates back to the date of the original
pl eadi ng when

(1) relation back is permtted by the | aw that
provides the statute of limtations applicable to
the action, or

(2) the claimor defense asserted in the anmended
pl eadi ng arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in
t he original pleading, or

(3) the anmendnent changes the party or the
nam ng of the party against whoma claimis asserted
if the foregoing provision (2) is satisfied and,
within the period provided by Rule 4(m for service
of the summons and conplaint, the party to be
brought in by amendment (A) has received such notice
of the institution of the action that the party wll
not be prejudiced in maintaining a defense on the
merits, and (B) knew or should have known that, but
for a m stake concerning the identity of the proper
party, the action would have been brought agai nst
the party.

The delivery or mailing of process to the United
States Attorney, or United States Attorney’s

desi gnee, or the Attorney General of the United

St ates, or an agency or officer who woul d have been
a proper defendant if naned, satisfies the

requi rement of subparagraphs (A) and (B) of this
paragraph (3) with respect to the United States or
any agency or officer thereof to be brought into the
action as a defendant.

In 1980, the Maryland Rules Commi ttee considered an early
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draft of Rule 2-341, which included the substance of Federal
Rul e 15(c). See Court of Appeals Standi ng Comm on Rul es of
Practice and Procedure, M nutes on Rule 2-341 (Novenber
1980) [ hereinafter M nutes, 1980]. Certain nenbers of the
comm ttee expressed the concern that issues involving statutes
of limtations were substantive rather than procedural. See
M nutes, 1980 at 12-13. The relation back provision was
subsequently deleted in the version of Rule 2-341 that was
ultimately adopted by the Rules Commttee. See Court of
Appeal s Standing Comm on Rules of Practice and Procedure,
M nutes on Rule 2-341 (January 1981)[ hereinafter M nutes,
1981]. The reporter to the Rules Comm ttee expl ai ned:

This deletion was made in response to the

Commttee' s expressed concern that a

provi sion which deals with statute of

[imtations issues is nore substantive than

procedur al .

See M nutes, 1981 at 4.

In G and-Pierre v. Mntgonery County, 97 M. App. 170,

172-74 (1993), this Court rejected a contention that the

Maryl and rel ati on back rule nust be interpreted according to
precedents "under the nodern Federal Rule of Civil Procedure.”
We noted that the Maryland rule, Rule 2-341, contains no

rel ati on back provision and stated:

Thus, contrary to Grand-Pierre's argunent,
the cases interpreting the “nodern” federal
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rule as to “relation back” are of little
assi stance in interpreting the Maryl and
rul e, which contains no express provision
for “relation back.” This is particularly
SO0 because in fact Ml. rule 2-341 was
adopted nore recently than the federal
“relation back” rule. Accordingly, the
Maryl and Rule is in fact nore “nodern” than
t he “nodern” federal rule.

Id. at 174 (footnote omtted).

We do not suggest that the conclusion that we reach is in
any way inconsistent with that which we would reach under Rule
15(c) if it were applicable. |Indeed, the contrary is true.

We recently observed that Maryl and case |aw and Rule 15(c) are
simlar with respect to relation back when the issue is

whet her an amendnent created a new cause of acti on. See Walls

v. Bank of G en Burnie, 135 M. App. 229, 244 (2000). Wth

respect to an amendnment of a party, we note that Rule 15(c)(3)

states that an anendnent relates back if it “changes the party

or the nam ng of the party against whoma claimis asserted”’
(enmphasis added) if the test is otherwise net. Facially, that
| anguage appears to be broader than the short version of the

rule as often stated in Maryland cases. See, e.qg., Nam 127

Md. App. at 186 (an anendnment rel ates back in the case of
m snoner, but not when a new party is added)(citing Smth v.
CGehring, 64 Md. App. 359 (1985)). As we have seen, however,

the crucial considerations are the “new party’'s notice of its
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i ntended status and prejudice, if any. See Western Union Tel.
Co., 82 Md. at 307, McSwain, 301 Md. at 370, and Smith, 64 M.
App. 365. We also note that the current version of Rule 15(c)
provi des for receipt of the requisite notice within the period
provi ded for service of process. Qur holding is consistent
with that provision. It is not necessary for us to decide
whet her there is a substantive difference between 15(c) and
Maryl and case | aw, however. We reach our decision based on
Maryl and case | aw.

Wth respect to Perfect Hof mann U.S. A. and Hof mann
Bal anci ng Techni ques, Ltd., there is no evidence, other than
early adm ssions, that either party sold the machine. W have
al ready held that the adm ssions were not binding as a matter
of law. We need not decide if the adm ssions would be
sufficient to create a genuine issue of material fact and
prevent ruling as a matter of |aw because, as previously
i ndi cat ed, appell ant does not controvert the crucial facts
asserted by appellees. As a result, summary judgnment in favor
of those defendants is affirnmed.

We again observe that there is no violation of Rule 2-
341(c), that arguably mght result fromthe ruling in the
precedi ng paragraph, because we have held the anmendnent

corrected a nmi snoner.
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In the exercise of our

costs.

costs shal l

extract.

di scretion, we shall not award

Each party shall bear his/its own costs. Appellant’s
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include those relating to the joint record

MOTI ON TO DI SM SS APPEAL
DENI ED; JUDGVENT AFFI RVED | N
PART AND VACATED | N PART,
EACH PARTY TO BEAR HI S/ I TS
OMNN COSTS. APPELLANT’ S
COSTS TO | NCLUDE JO NT
RECORD EXTRACT.



