HEADNOTE: Al fons Janes Pohopek v. MElroy Truck Lines, Inc., No.
1314, Septenber Term 2000.

WORKER' S COMPENSATI ON - EMPLOYEES W THI N ACTS - The status of an
enpl oyee enmployed in a single job position that is both
“regularly” within the State and, concurrently, “regularly”
outside of the State, <creates a condition not expressly
contenplated by the Code, vyet entirely possible wthin
Maryl and’ s nodern work force.

WORKER' S COWVPENSATI ON - EMPLOYEES W THIN ACTS - A finding of
regul ar enploynent outside of the State is inconsequenti al,
until there is a finding of casual enploynment within the State.
Until there is a finding of casual enploynment within the State,
the only determ native status of work outside of the State is
ei ther “whole” or “casual.”
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Appel | ant, Al fons Janes Pohopek, appeal s t he deci sion of the
Circuit Court for St. Mary' s County that reversed an order of
t he Mar yl and Wor ker s’ Conpensati on Conmi ssi on (“the
Comm ssion”), which held that Maryland had jurisdiction over
Pohopek’ s workers’ conpensation claim The Conm ssion found
t hat Pohopek was a “covered enployee,” as defined by Section 9-
203 of the Labor & Enploynent Article of the Maryland Code.
Appel | ee, MElroy Truck Lines, Inc. (“MEIroy”), appealed the
Commi ssion’s order to the circuit court, where it filed a notion
for summary judgnment. After a hearing, the circuit court
granted MElroy’'s notion and found Maryland did not have
jurisdiction over Pohopek’s claim Upon our review, we find the
Comm ssion’s original ruling to be correct, and reverse the
circuit court.

Pohopek, a St. Mary’'s County resident, answered an
enpl oynment advertisenment |listed by McElroy in The Enterprise, a
sout hern Maryl and newspaper. McEl roy’s principal place of
busi ness is Cuba, Al abam, but Pohopek applied for a truck
driver position through a MElroy representative in North
Carolina. Pohopek accepted an enpl oynment offer fromMElroy and
attended orientation and training sessions in North Carolina.
At MElroy’'s request, Pohopek, a licensed comrercial truck
driver in Pennsylvania, obtained a Maryl and comrercial driver’s

| i cense.



As part of his enploynent agreenent with MElIroy, Pohopek
was to keep the conmpany-owned tractor-trailer truck near his
residence in St. Mary’'s County on the weekends. During the
weekends, Pohopek was responsible for the safekeeping of the
truck, as well as regular maintenance, including cleaning and
waxi ng. Often, the truck was fully | oaded for a Mynday norning
delivery, and Pohopek was al so responsible for the safe storage
of those goods. 1In the early norning hours each Monday, Pohopek
woul d conduct a pre-trip checklist of the truck, which consisted
of testing the engine, brakes, |lights, and other routine
mechani cal conmponents. Pohopek then, in accordance with federal
requi renents, updated his |og book.

Setting out fromhis home in Maryland on Monday norni ngs,
Pohopek drove to various states along the eastern seaboard,
including states as far north as New Hampshire and as far south
as Al abama. During the week, Pohopek sonetinmes drove through
Maryl and, making regul ar deliveries and pickups. On Fridays,
Pohopek picked up his last |load of the week to be delivered
Monday norning, and then returned hone. McEl roy withheld
Maryl and state taxes from Pohopek’s paychecks and mail ed t hose
paychecks to Pohopek’s home in Maryl and.

After working for MElIroy for approximtely six nonths,

Pohopek was involved in an accident while traveling in South



Carolina in April 1998. In June 1998, Pohopek filed a workers’
conpensation claim in Maryland for the personal injuries he
suffered in the accident. After a hearing on April 26, 1999,
the Comm ssion held that Pohopek was a “covered enployee,” as
defined by Section 9-203 of the Labor & Enploynment Article of
the Maryl and Code. MElIroy appealed to the circuit court and,
on June 29, 2000, the Circuit Court for St. Mary's County held
a hearing on the i ssue of Maryland’'s jurisdiction over Pohopek’s
claim On July 7, 2000, the circuit court ruled, in a witten
opi nion, that Pohopek was not regularly enployed wthin
Mar yl and.
Di scussi on

VWhen granting summary judgnent, the circuit court makes
rulings as a matter of | aw and does not resol ve disputed issues
of fact. Under Maryland Rule 2-501 (2001), the standard of
review for summary judgnent is whether the circuit court is
legally correct. Bowen v. Smith, 342 M. 449, 454, 677 A. 2d 81
(1996); Nationwi de Ins. Cos. v. Rhodes, 127 M. App. 231, 235,
732 A . 2d 388 (1999); Commercial Union Ins. Co. v. Harleysville
Mit. Ins. Co., 110 MJ. App. 45, 51, 675 A.2d 1059 (1996). The
guestion before this Court is whether the circuit court was
legally correct in ruling that Pohopek was not a “covered

enpl oyee,” as defined by the Labor & Enploynent Article of the



Mar yl and Code.
Section 9-203 of the Maryl and Code reads as foll ows:
§ 9-203. Site of enploynent.

(a) In general. - Except as otherw se
expressly provided, an individual is a
covered enployee while working for the
enpl oyer of the individual:

(1) in this State;

(2) outside of this State on a
casual, incidental, or occasional basis if
t he enpl oyer regularly enpl oys t he
i ndividual within this State; or

(3) wholly outside the United
States under a contract of enploynent mde
inthis State for the work to be done wholly
outside of the United States.

(b) I'ncidental service in State. -

(1) An individual is not a covered
enpl oyee while working in this State for an
enpl oyer only intermttently or tenporarily
if:

(i) the individual and enployer
make a contract of hire in another state.

(i1) neither the individual nor the
enpl oyer is a resident of this State;

(iii) the enployer has provided
wor kers’ conpensation insurance coverage
under a workers’ conpensation or simlar |aw
of another state to cover the individual
while working in this State;

(iv) the other state recogni zes the
extraterritorial provisions of this title;
and

(v) the other state simlarly
exenpts covered enpl oyees and their
enpl oyers fromits | aw.

(2) I'f an individual is exenpted
from coverage under this subsection and
injured in this State while working for the
enpl oyer of the individual, the sole renedy
of t he i ndi vi dual IS t he wor ker s’
conpensation or simlar |law of the state on
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whi ch the exenption is based.

(3) A certificate from an
aut hori zed of ficer of t he wor ker s’
conpensation conm ssion or simlar unit of
anot her state certifying that the enployer
is insured in that state and had provided
extraterritorial insurance coverage for the
enpl oyees of the enployer while working
within this State is prima facie evidence
that the enployer carries that conpensation
i nsur ance.

(c) Qutside State. - Except as ot herw se
expressly provided, an individual who is
enpl oyed wholly outside of this State is not
a covered enpl oyee.
Md. Code (1999 Repl. Vol.), Las & EwL., 89-203. The Code
clearly expresses that the site of one’'s enploynment is the
critical elenment for determining if an enployee is a “covered
enpl oyee,” and, consequently, if Maryland has jurisdiction over
a claim Unfortunately, the determ nation of whether an
enpl oyee either works within the State or outside of the State
is not a sinple cal culation
The Code recognizes the difficulty of this determ nation,
and, to describe nore accurately the site of enploynent, makes

use of the descriptive words: wholly, regularly, and casually.?

For exanple, the Code addresses: (1) enployees that are wholly

1

Along with the wrd “casually,” the Code also uses the terms
“occasionally” and “incidentally,” M. Code (1999 Repl. Vol.), LAaB. & EwL., 8§ 9-
203(a)(2), as well as “intermttently” and “tenporarily.” Id. at § 9-203(b)(1).

Wiile all of these words nmay not be identical in meaning, they are all designated
as lesser intervals than “wholly” and “regularly.”
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enpl oyed within the State in Section 9-203(a)(1); (2) enpl oyees
that are wholly enpl oyed outside the State in Section 9-203(c);
(3) enpl oyees that are regularly enployed within the State, but
are casually enpl oyed outside the State in Section 9-203(a)(2);
and, (4) enpl oyees that are casually enployed within the State,
but are regularly enployed outside the State in Section 9-
203(b).

The circuit court, applying Section 9-203(a)(2), ruled that
Pohopek “was not regularly enployed in the State of Maryl and
because [ Pohopek’s] work outside the State of Maryl and was not
on a casual, incidental or occasional basis.” W disagree that
Pohopek’s work within Maryland was not conducted on a regul ar
basi s.

This Court has stated that “[t]he word ‘regular’ inplies a
uni form course of conduct.” Dixon v. Able Equipnment Co., Inc.,
107 Md. App. 541, 547, 668 A . 2d 1009 (1995). Because of
Pohopek’ s weekend duties and responsibilities, he essentially
worked a seven-day work week, spending every Friday through
Monday in Maryland, and on the road every Tuesday through
Thursday, as well as parts of Monday and Friday. There is “no
particul ar fornula for establishing ‘regular’ enploynent,” id.,
and we nust eval uate each set of circunstances on a case-by-case

basi s. Here, the consistency of Pohopek’s schedule and the
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enpl oynment responsibilities he carried out within the State
persuade us to find regularity in Pohopek’s Maryl and enpl oynent.
Pohopek was not conmuting to work in another state on a daily or
regul ar basis, but, instead, he was based out of Maryland and
travel ed regularly, albeit extensively, as part of his routine
enpl oynment .

The conpl exity of Pohopek’s situation, however, lies in the
fact that he was just as regularly enployed outside of Maryl and
as he was within Maryland. The status of an enpl oyee enpl oyed
in a single job position that is both “regularly” within the
State and, concurrently, “regularly” outside of the State,
creates a condition not expressly addressed by the Code, yet
entirely possible within Mryland' s nodern workforce. The
gquestion for this Court now becomes whether a person enployed
regularly within the State and, at the same time, regularly
outside of the State, is a “covered enployee.” W answer that
guestion in the affirmative.

Prelimnarily, we note the instructive | anguage of the Court
of Appeal s in Bowen:

The cardinal rule of statutory construction
is to ascertain and effectuate the i ntent of
the | egislature. The primary source from
which to determne the intent of the
| egislature is the |anguage of the statute
itself. We have repeatedly noted that the
Mar yl and Wor ker s’ Conpensati on Act
(hereinafter the “Act”) should be construed
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liberally in favor of injured workers as its
pr ovi si ons wi || perm t I n or der to
effectuate its broad renedi al purpose. Any
uncertainty in the |l aw shoul d be resolved in
favor of the clai mant.
Bowen, 342 Md. at 454 (citations omtted). Subsection (a)(1) of
Section 9-203 does not qualify the phrase “in this State” with
the word, “wholly,” nor with the word, “regularly,” nor with the

word, “casually.” Clearly, it enconpasses the enployee who

works wholly within the State, but, in Dixon, this Court also

associ ated subsection (a)(1l) with enployees who are regularly
enpl oyed within the State, when we wrote:

At the time of the accident, appellant
was neither regularly enployed in Maryl and,
8§ 9-203(a)(1), nor enployed wholly outside
of t he United States, §9-203(a)(3).
Consequent |y, § 9-203(a)(2) vests
jurisdiction in Maryl and’ s Wor ker s’
Conpensation Comm ssion only if appellant is
regularly enployed in Mryland, but was
wor ki ng outside the State at the tinme of the
acci dent on a casual, i nci dent al , or
occasi onal basis.

Di xon, 107 M. App. at 545 (enphasis added). Therefore, an
enpl oyee who is regularly enployed within the State may be
covered under either subsection (a)(1l) or subsection (a)(2).
This Court also noted in Dixon that, if an enpl oyee worKks
outside the State but does not work wholly outside the State,
t hen the enpl oyee’s work outside the State is said to be casual .

Quoting fromW Ison & Sons v. Garrett, 76 Md. App. 120, 126-27,



543 A.2d 875 (1988), we stated:
[Garrett] was not ‘enployed to do work
entirely or wholly outside of the State,’
and therefore, that his work in Virginia was
“incidental enploynent outside the State.’
Di xon, 107 Md. App. at 546. Thus, our finding that Pohopek
regularly works outside the State is inherently a finding that

Pohopek does not work wholly outside the State, and, therefore,
under Di xon and Garrett, Pohopek’s work outside the State nust
be interpreted as casual. Di xon and Garrett essentially
instruct us that the finding of regular enployment outside of
the State is inconsequential, until there is a finding of casual
enpl oynment within the State, which triggers Section 9-203(b).
Until there is a finding of casual enploynment within the State,
the only determ native status of work outside of the State is
ei ther “whole” or “casual.” Under our interpretation, Pohopek
is covered under subsection (a)(2), because his work outside of
the State is said to be casual (because it is not whole), while
his work within the State is said to be regular, because of the
uniformty of his schedule and enploynment responsibilities in
Mar yl and.

In the absence of plain | anguage fromthe Maryl and Gener al
Assenbly clarifying whether a “covered enployee” can be

regularly enployed within Maryland and, at the same tinme, be



regularly enployed outside of Mryland, we nust reverse the
circuit court and reinstate the Comm ssion’s order that Maryl and
has jurisdiction over Pohopek’s claim

JUDGMENT  REVERSED. CASE
REMANDED TO THE CI RCUI T COURT
FOR ST. MARY'S COUNTY FOR
FURTHER PROCEEDI NGS
CONSI STENT WTH THI S OPI NI ON.

COSTS TO BE PAI D BY APPELLEE.
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