HEADNOTE

Gregg Neck Yacht Club, Inc. v. County Commissionersof Kent County, Maryland, No. 562, September
Term, 2000

EASEMENT; RIGHT-OF-WAY; DEED; MUNICIPALITY; DEDICATION; EQUITABLE
ESTOPPEL ; ABANDONMENT; RIPARIAN RIGHTS

Trid court erred in concluding that 1950 Deed, whichexpresdy granted a“right-of-way” to Kent County
to build a road, condituted a conveyance of a fee Imple interest and riparian rights, rather than an
easement.  Alternatively, County abandoned its interest in the riparian rights. Even if the conveyance
condtituted a dedication, the County did not fully accept. Additionally, equitable estoppe can gpply to a
municipdity; the County is equitably estopped from obtaining ownership of pier built 40 years ago by
gopd lant and maintained by appellant since that time.
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This case involves a dispute concerning ownership of real
property, structural inprovenents, and riparian rights. W nust
deci de, inter alia, whether a deed executed in 1950 conveyed an
easenment to Kent County or, instead, a fee sinple interest that
i ncl uded ri parian rights and nowenconpasses a pi er constructed sone
forty years ago by Gregg Neck Yacht A ub, Inc. (“G\YC’'), appellant. The
pier, situated onthe Sassafras R ver, is at the heart of this di spute.

This litigationwas spawned by Kent County’ s deci si on on Cct ober
12, 1999, to cl ai mownership of the pier. That actionled GN\YCtofile
suit intheCrcuit Court for Kent County on Cct ober 25, 1999, agai nst
t he County Commi ssi oners of Kent County (the “County”) and t he Kent
County Departnment of Public Works (the “Departnent”), appellees. In
its declaratory judgnent acti on, anended on Decenber 1, 1999, GNYC
asked the court to determne “the intent of the 1950 grant to the
County and the property rights arisingtherefrom”! G\NYCal so asked t he
court to decl are that appel | ees were est opped fromasserting any ri ghts
to the pier or riparian rights. Alternatively, GNYC sought a
decl aration of ownership by adverse possession.

On April 12, 2000, the circuit court convened an evi denti ary

1 The anended conpl ai nt added Gregg Neck Park Ci vi c Associ ati on,
Inc. as a defendant. The Associationdidnot file an answer and i s not
a party to this appeal.



heari ng, at whi ch nunerous wi tnesses testified and many exhi bits were
i ntroduced. The hearing proceeded i n phases, with the court resol ving
various i ssues, seriatim U timtely, the court found that the 1950
Deed conveyed afee sinpleinterest inthe disputed|landto the County,
whi ch necessarily includedriparianrights. The court al so det erm ned
t hat t he County was not estopped fromassertingitsinterests. As a
result, the court concluded that the pier built by GNYC bel ongs tothe
County. This appeal followed, in which appellant presents two
guestions for our review
l. Didthetrial court err when it determ ned that the
1950 deed conveyed to the County a fee sinple estate
rat her than an easenent?
1. Didthetrial court err infailingto determ nethat
appel l ees either acquiesced to the ownership of
appel lant, or should be equitably estopped from
asserting aninterest inthe subject pier as agai nst

appel I ant ?

For the reasons that follow, we shall reverse.

FACTUAL SUMVARY
On July 6, 1950, J. Early Whod and his wife, Mary, executed a
conveyance to t he County of a 40-foot wi de “ri ght of way or strip of
| and,” recorded in the |l and records, “to be used in the extension,
construction, i nprovenent and mai nt enance of [a] County road.” The
1950 Deed di d not nentionriparianrights, nor didit usethe words “in
fee sinple.” The Deed stated, in part:
VWHEREAS t he St at e Roads Conmi ssi on of Maryl and proposes to
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set forthinthegrant are unreliable.”

intothe Sassafras River [M || Creek].

ext end and i nprove t he County road | eadi ng fromRout e 290
(Galenato Sassafras ) i nto Gregg Neck Subdi vi si on i n Kent
County, and whereas t he extensi on and i nprovenent of said
County road will be a material benefit to the adjoining
| andowners and useful to the general public.

NOW THEREFORE, THIS DEED W TNESSETH that in
consi deration of the prem ses, we do hereby gi ve and gr ant
unt o t he County Conmi ssi oners of Kent County to be used in
t he extension, construction, i nprovenent and mai nt enance of
t he af oresai d County road, aright of way or strip of | and
forty (40) feet inw dth and nore particul arly descri bed as
fol |l ows:

BEG NNI NG at t he end of t he County Road running from
the State Road (| eading fromGal enato the head of Sassafras
and known as Rout e 290) i nt o Gregg Neck and approxi matel y
one-half mle distant fromsaid State Road t hrough the
property of J. Early Wbod and wi fe and running fromsaid
point, aright of way 40 feet inw dth the foll owi ng courses
and di st ances over ot her | ands of the said J. Early Wod and
wife into said Gregg Neck...

* * %

AND we further grant to the said County Conm ssi oners
of Kent County, or their agents, theright toconstruct, use
and mai nt ai n such pi pes, cul verts and drai nage structures as
t hey may desire to construct for the purpose of draining
said road, together withtheright tocreate and mai ntain
our | and adj acent thereto such sl opes as are necessary to
support and nmai ntain the aforesaid right of way, and/ or

adj acent | and, at the grades of said road as now proposed.

According to appel | ant, “[t] he course and di st ance neasurenent s

nmeasurenents in the [ 1950] deed are fol |l owed, the right-of-way extends

M 11l Road, foll ows a coursethat putsits term nus near MI| Creek.

This is thelocationof the pier inquestionand has served as a County
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| andi ng.” The public has consistently used the | andi ng, which the
County mai ntains. Incontrast, GNYCbuilt, used, and nai ntai ned t he
pi er.
In 1959, nine years after the conveyance by Wod, GNYC was
i ncor porated by resi dents of the Gregg Neck Par k devel opnent. That
sane year, GNYC appliedto the Arnmy Corps of Engineers for perm ssion
to construct the pier inissue, |ocated at what is nowthe end of M|
Road. By permt dated March 29, 1959, the Arny Corps of Engi neers
aut hori zed construction of apier toextendfifty feet channel ward of
t he mean high water line inthe Sassafras River (M|l Creek), at a
poi nt on t he south shore at Gregg Neck Park. The survey pl ats of the
G egg Neck Par k subdi vi si on show Sassafras Avenue, sonetines referred
toas MI| Road, extendingtothe water’s edge. MII| Road and Oxford
Road are the only two roads in Gregg Neck Park that run to the
The pier was constructed inlate 1959 or early 1960. M chael
Scott, aregistered property |ine surveyor, performed a survey at the
request of the County, andtestifiedthat “[t]he pier is|located within
the 40 foot right-of-way. At the end of that road.”
Addi tionally, Scott prepared a plat that shows a pi er ext endi ng about
70 feet intothe creek, inthe shape of an “L”; the “L” measures 69. 93
feet. Accordi ng to appel | ees, “There was no aut hority granted for
the construction of the ‘L’ and t he dock exceeded t he authority granted

by the Arny Corps of Engineers.”
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Nevert hel ess, Hizabeth Smth, who was treasurer of GN\YCfrom1971
to 1988, and a resident of Gregg Neck Park for 31 years, testifiedthat
t he County knew of the construction of the pier by GNYC. She said: “I
don’t knowif they were asked about it or not, but they certainly knew
it was goi ng up because | would call at different tines - | asked about
it.” During her testinony, the parties stipul ated that GNYC has
consistently paid corporate taxes. It al soincurred expenses regul arly
to maintain the pier, dating to 1971, in the total sum of $10, 039. 74.

Dani el Fl em ng, President of GNYC, testified about aletter dated
June 29, 1961, fromWod, the grantor, to Clyde WIlgus, the first
presi dent of GNYC and f ounder of the G egg Neck Park G vi c Associ ati on,
Inc. (“Association”). He stated, in relevant part:

| must call your attention to the fact that your
organi zationisusingall thefacilities of the beaches and
anchor ages of G egg Neck Park wi t hout assum ng t he owner ship

of the roads |eading to them

| amanxi ous to divest nyself of thisresponsibility
wi t hout further delay.

W11l you pl ease advi se e pronptly what the i ntentions
of the Gregg Neck Yacht A ub, Inc. arewithregardto taking
over the roads.
One year later, onJuly 10, 1962, Whod and his wi fe conveyed to
t he Association, in fee sinple, sone 17.5 acres, which expressly
included riparianrights but excluded the conveyance to t he County

pursuant to the 1950 Deed. The 1962 Deed stated, in part:

Al'l of theright, title, interest and estate of the
said Gantorsinandtoall that right of way 50 feet w de
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and t hat easenment area t hroughout t he devel opnent known as
Gregg Neck Park . . . . Containing 17 %2acres, nore or | ess.

Being all of the right of way and easenent areas as
shown on t he revi sed pl at of t he devel opnent known as G egg
Neck Park, recorded anong t he Land Records for Kent County.

SAVI NG AND EXCEPTI NG t her ef romt he 40-f oot w de r oad
wi thin this area which by deed dat ed t he 6'" day of July,
1950, and recorded anong t he Land Records for Kent County .
. . was granted and conveyed unto t he County Conmi ssi oners
of Kent County.

TOGETHER wi t h t he pl aza ar eas, approaches to navi gabl e
wat ers at the road ends, and t he beach area and ri pari an
ri ghts connected therewth.

BEI NG a part of the sanme real estate which by deed
dated t he 9t" day of Novenber, 1946, and recorded anong t he

Land Records for Kent County aforesaidin Liber RA S No.

41, folio 394, was granted and conveyed unto t he said J.

Early Wod and Mary E. Wod, his wife, by Sara C. Pl umer et

al .

(Enmphasi s added) .

At the hearing, the parties introduced m nutes of vari ous neeti ngs
hel d over the years by the County Comm ssi oners, at whi ch t he pier was
di scussed. According to the M nutes of March 2, 1971, the County
di scussed owner shi p of both the | andi ng and the pier onthat date. As
aresult, the County wote to WIgus, as President of GNYC, and
request ed a copy of GNYC s applicationtothe Arny Corps of Engi neers
and the permt issuedto GNYC. The M nutes of the County Conm ssi oners
of March 23, 1971, reveal that the Associ ati on asked the County to
cl ose “about 200" tothe end of theroad.” The County took the matter

“under advi senment,” however, “until the matter coul d be cl eared up
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concerni ng permt and ownershi p of the pier at the end of the [ C]ounty
road.”

The M nut es of t he County Commi ssi oners dat ed Sept enber 11, 1973,
reflect that the i ssue of ownership of the road and the pier was
consi dered by t he County on that date. Three peopl e appeared before
t he County Comm ssioners withregardto the 1950 conveyance: State
Senat or Elroy Boyer; Phillip Skipp, the attorney for Whod who had
prepared t he 1950 Deed; and a person identifiedas Ms. Levis. Boyer
asked the County to sign a quit clai mdeed so that the Associ ati on
could “control the areafromthe end of theroadto the waters [sic]
edge.” Significantly, Skipp advi sed t he Conm ssioners that “it was not
the intent of M. Wod to convey this areato the County....” The
County never signed a quit claimdeed, however.

According to the Mnutes of the County Conm ssi oners dat ed May 21,
1974, the Associ ati on and vari ous resi dents of the area appeared in
reference to a petition “to close the area at the end of G egg Neck
Road.” Ski pp advisedthat, with respect tothe 1950 Deed, “it was M.
Wbod’s intention to deed only the | and for the road and not the
riparian right at the end of the road.”

Shortly thereafter, on Septenber 13, 1974, Wod' s w dow execut ed
a Confirmatory Deed, whi ch was al nost identical tothe 1962 Deed. Its
pur pose was to correct the “vagueness” regardi ng t he 1962 Deed, and to

confirmthe conveyance to t he Associ ati on, including “approaches to
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navi gabl e wat ers at t he road ends, and t he beach and ri parianrights,”
excl usive of the right-of-way previously giventothe County. It also
provi ded that the conveyance to the Association was “in fee sinple.”
The M nut es of the Kent County Departnment of Public Wrks, dated
Novenmber 5, 1985, indicate that Carter Stanton, the Departnment's
Director, determ ned that “the pier existed before this area was
establi shed as a County | anding inthe 1950's.” Although the County
had aright-of-way to buildthe road, “the private pier owned by t he
Gregg Neck Boat Cubisdirectlyinfront of theright-of-way.” Thus,
“[t] he Board requested that the Public Landi ngs and Facilities Board
make r ecommendation [sic] for an am abl e resol uti on for bot h owners of
the pier and the general public wishing to use the County Ranp.”?
St ant on advi sed t he Board on Novenber 3, 1985, that he “had no
further recommendati ons to submt for resol ving the problemw th the
County | andi ng and t he privately owned pier” in Gegg Neck Park. On
Decenber 3, 1985, Stanton again reiterated that the Board had no
recomendati ons to submt for resolvingthe problemw th “the County

| andi ng and the privately owned pier.”

2 Kent County Code (1994), 8§ 68-3 establishes the Public
Landi ngs and Facilities Board (the “Board”), which has the “duty
of regulating public |andings, docks . . . and recomendi ng
rules and regulations.” 8 68-3(E). Kent County Code 8§ 68-5 sets
out that the “proceedings for the -establishnment, nmaking,
altering or closing and regulating the use of any public
| andings in Kent County shall be in all respects the sane as
prescribed by the laws of this state for opening, altering or
closing roads and for the use of roads.”
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The Board’ s M nutes of April 8, 1996, indicate that Stanton
appeared inresponse to a concern about the pier. At that tinme, he
“advi sed that this pier is not on County property.” As aresult, the
Board advi sed “t hat t he County does not have anythingtodowiththis
issue.” The Board’s M nutes of May 13, 1996, indicate that the
Comm ssi oners “advised [ Stanton] towitealetter to M. MCol |l um
i nform ng hi mthat the County has nothingto dow ththe G egg Neck
[cl]ommunity slips.” Accordingly, by letter dated April 9, 1996,
Stanton wote to WIlliam MCollum and said, in part:

Sever al weeks ago, | spoke to you on the tel ephone and

expl ai ned the County’ s position onthe pier near G egg Neck

public | andi ng.

I n answer to your letter, | do not knowwho owns t he

pi er or slips next to Gregg Neck public | andi ng, only that

t he County does not. Not being famliar withthe Community

Associ ation byl aws or the “Yacht O ub” Byl aws, | do not know

who control s the slips. | amal so not aware of the rights

property owners have to slips, this would be includedinthe

deed or contract of sale...

| do not intend to seemshort, however theCounty has
never been involved with the pier next to Gregg Neck Public
Landi ng.

(Enphasi s added.)

Stanton’s testinmony at the hearing was consistent with the
i nformation recounted fromthe vari ous m nutes. He opinedthat the
pi er belonged to GNYC. The follow ng testinony is relevant:

[ APPELLANT S ATTORNEY]: . . . [Y]Jou are aware there’ s a pi er
out at Gregg Neck Landing, correct?



[ STANTON] : Yes, sir.

[ APPELLANT’ S ATTORNEY] : Wiat i s your under st andi ng as t o who
owns that pier?

[ STANTON] : It was al ways ny under standi ng fromthe tine |
was enpl oyed with t he County that it was not owned by t he
County.

[ APPELLANT’ S ATTORNEY] : Who told you that?

[ STANTON] : . . . | guess the County Conmi ssioners,
originally, or the Director of Parks and Recreation at the
time. |1'mnot sure who told ne.

[ APPELLANT’ S ATTORNEY] : You don’t knowspeci fical |y what
Comm ssi oners told you that?

[ STANTON] : No. . .

[ APPELLANT’ S ATTORNEY] : And di d you ever di scuss the i ssue
with the nmenbers of the Gregg Neck Yacht Club?

[ STANTON] : The i ssue of that pier has cone - peopl e have
cal l ed me-1 have seen peopl e when | was up t here and have
spokento them | don’t knowwhether they are nenbers of
t he Yacht Club or not. | assune they are fromG egg Neck or
t hat area.

[ APPELLANT’ S ATTORNEY] : Wiat did you tell themif they asked
you about the pier?

[ STANTON] : | have al ways saidthat it wasn’t the County’s
pi er, that we had t he ranp and t hat was the extent of it as
far as | knewthe right of way and the ranp.

[ APPELLANT' S ATTORNEY] : . . . [D]id you ever tell anybody
t hat t he Gregg Neck Yacht O ub, or Boat C ub owned t he pi er?
[ STANTON]: |- yes, | nay have.
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[ APPELLANT’ S ATTORNEY] : And so t hat anyone t hat asked you
toldthem if someone fromthe public asked generallyyou
woul d have told themit was not the County’s property?
[ STANTON] : That is correct. The pier.

* * %

[ APPELLANT’ S ATTORNEY] : So back i n 1985, at | east, and maybe
bef ore that, you and t he Publ i ¢ Landi ngs were awar e t hat - or
wer e of t he opi ni on and probably tol d peopl e t hat G egg Neck
Boat Club, that | referredto as G egg Neck Yacht O ub owned
that pier?

[ STANTON] : Yes sir.

[ APPELLANT’ S ATTORNEY] : Is that correct? D dyou ever hear
t he Commi ssi oners remark i n open session that the pi er was
privately owned?

[ STANTON : |- maybe not privately owned, but that it wasn’'t theirs
- I mean it wasn't the County’s.

[ APPELLANT' S ATTORNEY]: So in open session you recall

heari ng t he Comm ssi oners state that the pier was not the

County’ s?

[ STANTON] : Yes.

(Enmphasi s added) .

Donal d Replogle, a former resident of Gregg Neck and fornmer
presi dent of GNYC, testifiedthat he acquired his residential property
in 1958, and hadaslipat thepier. Hestated: “Wll it was al ways ny
under st andi ng t hat t he Gregg Neck Yacht d ub owned the pier.” Further,
he cl ai ned t hat appel |l ant mai ntai ned the pier at its expense. He

recal | ed that, on behal f of GNYC, he had once asked t he County to erect

a security light at the end of MI| Road, near the | andi ng and t he
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pi er, but was i nformed by Stanton t hat the County deni ed t he request
because the light “woul d only benefit the nmenbers of theprivate pier.”
(Enphasi s added). Replogle alsotestifiedthat at various tines he and
St ant on di scussed t he public | andi ng and t he pi er, and that on every
occasion Stanton indicated that the pier was private property.

Li nda Wat son pur chased a hone i n G egg Neck Par k and j oi ned GNYC
in1986. It was her understandi ng that the pier was privately owned,
withsignstothat effect postedonthe pier. Watsontestifiedthat in
1988 or 1989, she and ot her nmenbers of GNYC attended a neeti ng of the
County Conmi ssioners in order to discuss the possibility of expandi ng
GNYC s pier. Duringthat neeting, Stanton represented that the pier
bel onged to GNYC.

Christine Gllan, who alsohadaslipat thepier, testifiedthat
t he contract of sal e for the purchase of her hone provi ded for the sal e
of the house “[t]ogether withall rights or |icensethe sellers haveto
their boat sliptothe property.” Accordingto Gllan, the origi nal
owner of her hone stated that “the slip goes wth the house-that’s the
way it isandthat’stheway it’s beenfor 40 years.” Gl an estinated
t hat she pai d an addi ti onal $13, 000 f or her hone because of the boat
slipat theprivate pier. Further, shetestifiedthat shereliedon
i nformation fromthe County to the effect that the pier does not bel ong
to the County.

Inthe first of several oral rulings, the court foundthe 1950
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Deed anbi guous wi th respect to the nature of the conveyance. The court
recogni zed that the term“ri ght-of -way” coul d ei t her create an easenent
or afeesinpleinterest. The court also said: “I’mnot exactly sure
what [ Wbod’ s] i ntent was. He conveyed fee sinpletothe County, nmade
no nmentionof riparianrights.” Therefore, the court recogni zed t hat
it had “todetermne [ M. Wod s] intent in1950. . . ,” because the
1950 Deed “doesn’t say whet her [t he conveyance of the 40 f oot wi de
right-of-way] isfeesinple. . . .” Inresolvingthe anbiguity, the
court consideredit significant that Wbod wanted “to get rid of the
roads. He wants to get rid of the nmai ntenance of the roads . ”

Inits construction of the 1950 Deed, the court alsoreliedonthe
1961 and 1974 deeds, whi ch conveyed to t he Associ ation, in fee sinple,
sone 17.5 acres, exclusive of the 40 foot right-of-way that Wod
conveyed to the County i n 1950. Looking at all three deeds toget her,
t he court concluded that it was “even nore clear” that the 1950 Deed
conveyed afeesinpleinterest tothe County, withriparianrights,

al t hough t here was “nei t her reservati on of, nor an express grant of

riparian rights.” Further, the court said:

| mnot concerned about the term“right of way.”
| " mconcerned with fee sinpleor easenent, asto
t he degree of ownership. And[Wod] doesn’t say
it, and t hat subsequent deed, t hough, in 1962,
whet her he meant to or not, and naybe he di dn’t
read it well, when he draftedit, theway it’'s
witten- it’s clear fromthat andthat’ s all we
have to go on. Because he isn’'t here for
testinony, but it’s clear that he conveyed .

the wholeroadway. . . . Myinclinationis, from
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my under st andi ng of property | aw, that once you
grant, andit’sinfee sinple, youget the whole
bundl e of sticks that go with it. The whole
bundl e of property rights, as | say, that go
along with it.

Two days | ater, after additional testinony that we previously
sunmari zed, the court resolved the remaining issues, stating:

| have al ready found that the pi er touches on property which
had previously been granted to the County .

* * %

[ TIhereis nothing toindicate that the County Comm ssi oners
wer e awar e of the constructionof thepier until after it
had been constructed. And, quite sinply, for the next
thirty-fivetoforty years, there was a situati on where t he
County considered it a publiclanding, theranp, the access
fromtheroadtothe water to be public with a private pier
| eading therefrom Andit was sonmewhat acknow edged but,
quite sinply, it doesn’'t appear anyone knewqui te what to do
withit. It was somewhat beni gn and di dn’t cause anyone any
troubl e.

Over several sets of County Comm ssioners, this
conti nued on.

Now, as you go t hrough several sets of comm ssi oners,
onethingisthat thefailuretoact, realistically, by one
set of comm ssioners on an issue does not bind future
conm ssi oners from taking action.

Nowt hat t he Court has determn ned that the property,
t he | and bel ongs to the County, the pier i nquestion andthe
slips extend fromCounty property, the question is what
shoul d be the resol ution.

| findthat estoppel and wai ver does not apply tothe
County Governnent inthis situation. . . . | cannot find
t hat anyone acted to their detrinent on any acti ons taken by
t he Comm ssi oners, or by the County. So, consequently, I
have a private structure built on County property. That can
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not conti nue. Therefore, | findthat the pier inguestion

isthe property of the Kent County Conmm ssioners. It would

be under the direction of the Public Landi ngs Comm ssi on .

To that extent, the pier . . . is public .

Therefore, the court ruledthat “[t] he pier, includingtheslips
constructed by Gregg Neck Yacht Club, Inc. is the property of the
County Comm ssi oners of Kent County, Maryl and.” Neverthel ess, the
court ordered appell ees to |l ease the slips tothe nenbers of GNYC who
wer e occupyi ng them

We shall include additional facts in our discussion.

DI SCUSSI ON
l.

When, as here, anactionistriedwthout ajury, wereviewthe
case on both the | aw and the evidence. W will not set aside the
j udgnment of thetrial court onthe evidence unl ess clearly erroneous.
Rul e 8-131; see Gwnn v. Qursler, 122 Ml. App. 493, 502, cert. deni ed,
351 Ml. 662 (1998); see al so Mur phy v. 24th Street Cadillac Corp., 353
Md. 480, 497 (1999); I nnerbichler v. I nnerbichler, 132 Ml. App. 207,

229, cert. denied, 361 Md. 232 (2000). The clearly erroneous standard

requires an appel l ate court to “*‘ consi der the evi dence produced at

trial inalight nost favorabletothe prevailing party.’” Miurphy, 353

Md. at 497 (citationomtted). Atrial court’s findings areclearly

erroneous when they are not supported by substantial evidence.
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The cl early erroneous standard only appliestothe |l ower court’s
findi ngs of fact, however. B&P Enter. v. Overland Equi p. Co., 133 Ml.
App. 583, 602 (2000); Nati onwi de I ns. Co. v. Rhodes, 127 Md. App. 231,
235 (1999); Piper v. Layman, 125 Md. App. 745, 754 (1999). When we
consi der concl usions of | aw, our reviewis nore expansive. Narayen v.
Bail ey, 130 Md. App. 458, 461-62 (2000). W do not accord any
def erenceto “[p]Jure conclusions of law.” diver v. Hays, 121 Md. App.
292, 306 (1998); see B&P Enter., 133 Md. App. at 602; Porter v.
Schaffer, 126 Md. App. 237, 259, cert. denied, 355 Md. 613 (1999).
| nst ead, we nust determ ne whether thetrial court was | egal |y correct.
Andy’s I ce Cream Inc. v. City of Salisbury, 125 Md. App. 125, 137,
cert. denied, 353 wmd. 473 (1999).

1.

The parties di sput e whet her, in 1950, Whod conveyed an easenent
or afeesinpleinterest tothe County inthe 40 foot right-of-way, and
whet her t he conveyance i ncluded ri parianrights. Appellant contends
that the trial court erred in concluding that Wod conveyed a fee
sinple interest to the County in the 40 foot right-of-way, which
included riparianrights and nowextends to the pier. Mreover, even
if thegrant, onits face, conveyed afee sinpleinterest andriparian
rights, appellant asserts that the court erred by failingto apply the

doctrine of equitabl e estoppel to bar the County’s claimto the pier.
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Appel | ant concedes that, generally, “afee sinpleconveyance
cont ai ns, anong ot her thi ngs, a conveyance of riparianrights.” But,
GNYC ar gues t hat t he conveyance of the right-of-way inthe 1950 Deed
ampunt ed t o an easenent, and thus did not include riparianrights.
Appel | ees counter that the 1950 Deed conveyed the landin fee sinple,
and therefore the County obtained riparianrights. Morever, appell ees
argue that the County “was clearly actinginits governnmental capacity
i n mai ntainingthe prem ses and constructi ng a boat ranp t hereon. The
doctrine of estoppel or acquiescence does not work agai nst a
munici pality.” Inappellees’” view, it is of nononent that, for sone
40 years, the County “elected to ignore” appellant’s claimto the
pi er.

We begi n our anal ysis with an overvi ewof several | egal concepts
t hat are i nportant to an under st andi ng of this case and our resol ution
of it.

An easenent is “anon[-]possessory interest inthereal property
of another.” Boucher v. Boyer, 301 vd. 679, 688 (1984); see Kirby v.
Hook, 347 Md. 380, 392 (1997). It “can be created expressly or by
inplication.” Kirby, 342 Md. at 392. An express easenment by
reservation ari ses when a property owner conveys part of his property
t o anot her, but includes | anguage i n the conveyance that creates a

ri ght touse sonme part of thetransferred | and as aright-of-way. See
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Greenwalt v. McCardell, 178 Md. 132, 136 (1940), overrul ed on ot her
grounds by Travel ers I ndem Co. v. Nationw de Constr. Corp., 244 M.
401 (1966); Geif v. Teas, 156 wd. 284, 300 (1929). "A private
easenment inplies, as an essential quality thereof, two distinct
tenenents; nanmely, the dom nant, to whichtheright bel ongs, andthe
servient, upon whichthe obligationrests.” Maryland &P. R Co. v.
Silver, 110 Md. 510, 516 (1909); see Board of County Comm rs of
Garrett County v. Bell Atlantic-M., Inc., 346 Md. 160, 175 (1997).
I f I and i s burdened by an easenent, the owner of the servient estateis
not di vested of ownership of the property. Greenwal t, 178 Ml. at 136.
Rat her, the easenent area remains the property of the owner of the
servient estate. |d.

““Aright of way i s nothing nore than a special andlimtedright
of use; and every ot her right or benefit derivable fromthe |l and, not
essentially injurious to, or inconpatiblewththe peculiar use called
t he ri ght of way, bel ongs as absolutely and entirely to the hol der of
the feesinpleasif nosuchright of way existed.’" Desch v. Knox,
253 Ml. 307, 311 (1969) (quotingPublic Service Conminv. Maryl and Gas
Transmi ssion Corp., 162 Md. 298, 312 (1932)); see MIIson v. Laughlin,
217 Md. 576, 585 (1958) ("[T] he owner of the servient tenenment is
entitledto use and enjoy his property tothe full est extent consi stent

wi th the reasonabl y necessary use t hereof by hi s nei ghbor in accordance
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withtheterns and conditions of thegrant."). Asthe Court saidin
Bi shi el ds v. Canpbel |, 200 Md. 622, 624 (1952), "aright of way is
merely aright of passage and t he owner of thelandis entitledto use
it for any purpose t hat does not unreasonably interfere with the use of
t he easenment.”

I n Chevy Chase Land Co. v. United States, 355 Md. 110, 124
(answering certified question), aff'd, 230 F. 3d 1375 (Fed. G r. 1999),
cert. denied, __ U S. _, 121 S. Ct. 380 (2000), the Court recently
said: “[1]t has general |y been hel d by courts of this and ot her states
t hat ‘ deeds which in the granting cl ause convey a “ri ght of way” are
hel d to convey an easenent only.’” (G tationomtted). The property
di spute i nChevy Chase concerned a “ri ght of way” granted by deed in
1911 toarailroad, and | ater converted to a hi king and bikingtrail
under the federal “Rails-to-Trails” Act. 1d. at 117. The Court
construed t he deed granti ng the conveyance. Inthe context of that
i ssue, the Court said:

The general rule that the terns “ri ght-of-way” and
“easenent” are synonynous cane about becausetheruleis
consistent wwiththelikelyintent of the parties to a deed
when the term“right-of-way” i s used.... “The fact that the
word ‘ easenent’ was not used to designate the property
interest passingis not of particul ar significance since use
of the phrase ‘right-of-way’ is generally understoodto mean
that only an easenent is being granted.”

ld. at 126 (citations omtted).

The Court recogni zed t hat a deed conveying aright-of-way to a
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railroad could constitute an estate in fee sinple. Id. at 128.

But, it added that “when a deed conveying a right-of-way fails to
express a clear intent to convey a different interest in land, a
presunption arises that an easenent was intended.” 1d.

Conmon | aw dedi cations are “voluntary offers to dedicatelandto
public use, and t he subsequent acceptance, in an appropri ate fashi on,
by a publicentity.” City of Annapolis v. Waternman, 357 Md. 484, 503
(2000). Odinarily, the fee owner of | and conveys aninterest inthe
land “‘to the public; usually to the |ocal governnent having
jurisdictionover theland.”” Id. at 506 (quoting Urban Pl anni ng and
Land Devel opnment Control Law§ 140, at 259 (1975)). The owner retains
afeesinpleinterest inthe dedi cated parcel, “subject to an easenent
for the public.” Maryland-National Capital Park and Pl anni ng Commin v.
McCaw, 246 Md. 662, 675 (1967); see Perrellisv. Gty of Baltinore, 190
Md. 86, 92 (1948); Slear v. Jankiew cz, 189 Ml. 18, 26 (1947), cert.
deni ed, 333 U.S. 827 (1948).

A conmpl et ed common | aw dedi cati on “requires an offer and an
acceptance.” Washi ngton Land Co. v. Potonmac Ri dge Devel oprent, M.
App. ___, No. 2850, 1999 Term slipop. at 6 (filed March 1, 2000); see
Town of G enardenv. Lewis, 261 Md. 1, 3 (1971). Acceptance may occur
when t he “appropriate entity assunfes] control and nmai nt enance of the

property offered.” Waterman, 357 Ml. at 504. Once an offer by a
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grantor i s accepted by a conpet ent governnent authority, “comon-| aw
dedi cationis conplete.” 1d.; see Mauck v. Bailey, 247 Ml. 434, 442-44

(1967). The acceptance requirenment is inportant because it

protect[s] rmunicipalities fromhaving soneone i npose upon t hemt he
responsi bility for mai ntenance or repair of streets or hi ghways.’”

Wat er man, 357 Md. at 505 (citation omtted).

Ceneral ly, an acceptance of an offer to dedicate i s shown by one

of four methods. See W ndsor Resort v. Ocean City, 71 Ml. App. 476,
486-87, cert. denied, 311 Md. 145 (1987). These are: acceptance of a
deed or other record; actsin pais, such as grading, at public expense;
| ong use; or express statutory or other official action. Washi ngton
Land Co., slip op. at 11; see Farrell v. Phillips, 94 Ml. App. 152, 156
(1992) (Dedication may be shown “* by deed or other record; by actsin
pai s, such as openi ng, gradi ng or keepingtheroadinrepair at the
public expenses; or by long continued use[] on the part of the
public.’”” (quoting City of Baltinmore v. Brounel, 86 Ml. 153, 158
(1897)).

I n a di spute about whet her a dedi cati on has occurred, the court
nmust consi der “declarations of the |andowner, his intentions as
mani f est ed by his acts, and al | the ot her circunstances of the case.”
Smith v. Shi ebeck, 180 Md. 412, 420 (1942). The owner’s intent “to

gi ve his l ands over to publicuse” iscritical. Washington Land Co.,
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slipop. at 6; see Bl and v. Park Lane Center, Inc., 209 Ml. 568, 574
(1956) (“The intention of the owner is the governing test.”).
Moreover, the “[e]xpression of that intent nust be clear and
unequi vocal .” Washi ngton Land Co., slip op. at 7; see Departnent of
Natural Res. v. Ocean City, 274 Md. 1, 8 (1975). Simlarly, “the
public must al so showits intent to accept clearly and decisively.”
Washi ngton Land Co., slip op. at 7; see North Beach v. North Chesapeake
Beach Land & I nprovenent Co., 172 MJ. 101, 116 (1937).

It isnotewrthy that “*a conveyance creates a ‘ dedi cation’ only
when t he conveyance benefits the public at | arge and not nerely a
portion of it, such as the property owners within a particul ar
subdivision.”” Wternman, 357 Ml. at 506 (quoti ng R ver Birch Assoc. V.
City of Ral ei gh, 388 S. E. 2d 538, 542 (1990)); see Chapnman v. Rogan,
222 Md. 12, 19 (1960); Brady v. Farley, 193 Mi. 255, 259 (1949). In
effect, the “' public nust be a party to every dedi cation [ because] the
essence of a dedicationto publicusesisthat it shall be for the use
of the public at large.’”” Waterman, 357 Ml. at 506 (quoting Ri ver
Birch, 388 S.E. 2d at 542).

Once property has been dedicated, it “cannot | ater be acquired by
adverse possession.” Farrell, 94 Md. App. at 156; see City of
Balti nore v. Chesapeake Marine Ry. Co., 233 Ml. 559, 572 (1964),

overrul ed, inpart, on ot her grounds by Travel ers, supra, 244 Ml. at
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414-16. On the other hand, “Were the public has never acceptedthe
offer of dedication . . . the property is subject to adverse
possession.” Farrell, 94 Md. App. at 156. The Farrell Court
expl ai ned, 94 M. App. at 156:

The reason i s that the dedicationis not conplete andthe

ori gi nal dedicator or his successorsininterest may revoke

or nodify the offer to dedicate, inwhole or inpart, until

there is an acceptance. Adverse possessi on of property

of fered but not accepted for public use forecloses the

right, titleandinterest of the original dedicator with

respect tothe property offered to the public and revokes

the offer to dedicate.

Ri parianrights are al so pertinent here. “Generally, ariparian
| andowner i s ‘ defined as one who owns | and borderi ng upon, bounded by,
fronting upon, abutting or adj acent and conti guous to and i n cont act
with a body of water . . . .’” Kirby v. Hook, supra, 347 Md. at 389
(citationomtted); see Kelly v. Nagle, 150 Ml. 125, 137 (1926); Gwnn
v. Qursler, 122 Md. App. at 497. Maryl and Code (1982, 1996 Repl
Vol .), 8 16-103 of the Environnment Article (“E.A."), provides that a
“riparian owner may not be deprived of any right, privilege, or
enjoynent of riparian owership . . . .” Further, E.A 8§ 16-201
provi des: “A person who i s the owner of | and boundi ng on navi gabl e
water isentitledtoany natural accretiontothe person’sland. . .
. After an inprovenent has been constructed, theinprovenent isthe

property of the owner of the land to which the inprovenent is

attached.”
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Maryl and Code (1957, 1998 Repl. Vol.), Art. 25, § 156, states:

§ 156. Authority to establish.

I nall cases where the public conveniencerequiresit,
t he county comm ssi oners shall have t he power to establish
a public | andi ng upon any navi gabl e ri ver, canal, bay, sound
or other navigable waters.
The County established a public |andingat the end of MI| Road.
Publ i c | andi ngs are establ i shed for the benefit of the public, sothat
“thetransit of travelers and the use of the | andi ngin any | awf ul way
nmust be reasonabl y expeditious and consistent withits successive and

reasonabl e enj oynent i n common by al | the public, whose conveni ence and

necessity are of paranount consideration.” Maxa v. County Commirs, 158
Md. 229, 231 (1930). Moreover, this inmportant public right my be
enf orced by t he St ate pursuant to Ml. Code (1957, 1996 Repl. Vol .),

Art. 27, 8 484. It states, in relevant part:

§ 484. Damagi ng or interfering with use of public wharf or
| andi ng.

Any person, partnership or corporationwho shall interfere
wi th the use of a public |anding, or do anyt hing to destroy
its useful nesstothe public, or who shall destroy or danage
any wharf or other structure erected on said wharf .
shal | be guilty of a m sdeneanor upon convi cti on t her eof
shall be subject to a fine of not |ess than $25.00.

No evi dence was presented, however, that GNYC s pier interferedw th
the County’s right to maintain and control the public |anding.

As we previously observed, the 1950 Deed conveyed a “ri ght of way”
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to the County for the purpose of the “extension, construction,
i mprovenment and mai nt enance of the. . . County road,” alongw ththe
right to “use and mai ntai n such pi pes, cul verts and drai nage structure”
and to “mai ntainthe right of way, and/ or adj acent | and, at t he grades
of saidroad.” The questionis whether theright-of-way anounted to an
easenment or afeesinpleinterest. Odinarily, the construction of a
deed is a question of lawfor the court, and is subject to de novo
review Chevy Chase, 355 Md. at 123; Auction & Est ate Representati ves,
I nc. v. Ashton, 354 Md. 333, 341 (1999); Calom ris v. Wods, 353 M.
425, 434 (1999); see al so Adloov. H T. Brown Real Estate, Inc., 344
Md. 254, 266 (1996). To ascertainthe nature of the property interest
conveyed to t he County, we nmust first | ook tothe | anguage of the 1950
Deed. In construingthelanguage of a deed, t he basic principl es of

contract interpretation apply. Chevy Chase, 355 Ml. at 123; see Brown
v. Whitefield, 225 M. 220, 225 (1961); Buckl er v. Davis Sand & G avel

Corp., 221 M. 532, 537 (1960). “These principles require

consi der ati on of t he character of the contract, its purpose, and the
facts and ci rcunst ances of the parties at thetine of execution.”’”
Chevy Chase, 355 Md. at 123 (citations omtted).

I naddition, the court i s supposedto give effect totheintention
of the parties, gl eaned fromthe text of the entireinstrument, unless
t hat woul d vi ol ate a principleof law. Chevy Chase, 355 Ml. at 123;
see Del phey v. Savage, 227 Md. 373, 378 (1962); Gwnn, 122 Ml. App. at
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500. Mbreover, in*“interpreting a deed whose | anguage i s cl ear and
unambi guous onits face, the plain nmeani ng of the words used shal |
govern wi t hout the assi stance of extrinsic evidence.” Drolsumv.
Horne, 114 Md. App. 704, 709, cert. denied, 346 Md. 239 (1997). W
al so consider the | anguage of the deed “inlight of the facts and
ci rcunst ances of the transaction at i ssue as wel |l as the governi ng | aw
at the time of conveyance.” Chevy Chase, 355 Md. at 123.

In 4 Herbert T. Tiffany, The Lawof Real Property § 981 at 112 ( 3d
ed. 1975, 1985 Cum Supp.), it states:

Thus the intention of a grantor is to be determ ned
fromthe four corners of his deed, if possible, andif from

an attenpt to make such determ nation anirreconcil able

conflict arises because of contradictions withinthe deed

ot her means nust be enployed to ascertain the correct

interpretationto be placed uponit. Wrds usedin adeed

shoul d be construed in pari materia and a construction
shoul d be adopted whichwi |l give effect toall words. Each

wor d and provi sion of the instrunment shoul d be given t hat

significance whichis consistent with, andw || effectuate,

the intention of the parties.

Language i s anbi guous “if, when read by a reasonably prudent
person, it i s susceptibl e of norethan one meaning.” Calomris, 353
Ml. at 436; see Ashton, 354 Md. at 340. The determ nati on of anbi guity
is aquestionof | aw, subject to de novoreview See Ashton, 354 M.

at 341; Calomris, 353 Md. at 434. \When the words in a deed “*are
suscepti bl e of nore than one construction,’”” the deedis “‘construed
agai nst the grantor and in favor of the grantee....’” Morrisonv.
Brashear, 38 MI. App. 693, 698 (1978)(citation omtted).
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Maryl and Code (1939), Art. 21, 8§ 12, whichwas in effect at the
time of the conveyance, is relevant.® |t stated:

No wor ds of inheritance shall be necessary to create an
estateinfee sinple, but every conveyance of real estate
shal | be construed to pass a fee sinple estate, unless a
contrary intention shall appear by express terns or be
necessarily inplied therein.

Maryl and Code (1939), Art. 21, 813, which was alsoin effect at
the time of the conveyance, is also relevant.# It provided:

The word “grant,” the phrase “bargainandsell,” ina
deed, or any ot her words purportingto transfer the whol e
estate of the grantor shall be construed to pass to the
grantee the whol e i nterest and estate of the grantor inthe
| ands t herein nentioned, unless there belimtations or
reservations show ng, by inplication or otherw se, a
different intent.

To support its claimthat Whod nerely gave an easenent to the
County, appel | ant observes t hat when Wod wanted t o convey a fee sinple
estate, as opposed to an easenent, it was expressly stated in the
| anguage of t he docunent. GNYCstates: “Theinference astotheintent
of the 1950 deed i s i nescapabl e: That the grant of aright-of-way to
t he County was an easenent for the specified purpose of aroad, nothing
nore.” Further, appellant argues:

[ O nly one of two concl usi ons can be reached: 1) That

t he conveyance to t he County was an easenent and, therefore,
did not include the area beyond the end of the road or

3 This provisionis conparable to Mil. Code (1974, 1996 Repl.
Vol .), 8 4-105 of the Real Property Article ("R P.").

4 Thi s provisionis nowfoundin M. Code (1996 Repl. Vol.), R P.
§ 2-101.
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riparian rights; OR, in spite [of] the considerable

evi dence t hat supports the above concl usion, 2) That the

conveyance was a fee sinpl e estate, but did not includethe

area beyond the end of the road or riparian rights. 1In

either event, thetrial Court erredin holding that the

conveyance was i n fee sinpl e and/ or i ncl uded t he area beyond

the end of theroad and riparianrights, thereby permtting

t he County’s actionwithregardto the GNYCpi er and shoul d

be reversed.

Looki ng at t he 1950 Deed as a whol e, and appl yi ng t he pri nci pl es
outl i ned above, we are persuaded that the court erred i n concl udi ng
t hat Wod conveyed a fee sinpleinterest tothe County inthe right-of-
way. The Deed conveyed aright-of-way for a specifieduse; that term
and the context in which it was used, are consistent with the
conveyance of an easenent. See Chevy Chase, 355 Md. at 124-126; Desch,
253 Md. 311; Hodges v. Owi ngs, 178 Md. 300, 305 (1940); Public Serv.
Comm, 162 Md. at 312. As we noted earlier, theterns “easenent” and
“right-of-way” are general ly consi dered “synonynous.” Chevy Chase, 355
Md. at 126. Mbreover, the 1950 Deed onitted any nention of theterm
“fee sinple” or riparianrights. Although those om ssions are not
di spositive, they are certainly noteworthy, particularly when we
conpare the 1950 Deed to the | ater deeds.

To the extent that the 1950 Deed i s anmbi guous, our viewis
strengt hened by the parol evidence presented at trial, which was
reviewed in evidence wi t hout objection. Even if the deed is not

anmbi guous, however, the parol evidence may be considered. Thisis

because “[i]t is awell recogni zed principlethat, as a general natter,
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the adm ssibility of evidence adm tted wi t hout obj ecti on cannot be
revi ewed on appeal .” Hall v. State, 119 Ml. App. 377, 389 (1998); see

Nel sonv. State, _ Ml. App. No. 1069, Sept. Term2000, slip op. at

23 (filed March 9, 2001). The parol evi dence supports our construction
of the 1950 Deed.

The extrinsic evidence irrefutably establishedthat the grantor
only i ntended to convey an easenent for a specific use; Wod di d not
intend to convey afee sinple estatetothe County. Significantly,
Ski pp, Wod’ s | awyer who drafted t he 1950 Deed, addressed t he County
Commi ssi oners on two occasi ons. Eachtine, he specifically advised
t hat Wood di d not intend to convey riparianrights tothe County, and
only i ntended to convey t he | and needed to construct the road, not the
area beyond the end of the road. Skipp’s statenments are al so
consi stent with the | anguage i n Wod’ s 1962 Deed, whi ch conveyed 17.5
acres tothe Association. Mreover, theroaditself ends short of the
water, and riparianrights were not needed to construct or mai ntainthe
roadway. Additionally, boththe 1962 Deed and t he 1974 Confi rnmatory
Deed i ncl uded provi si ons that are conspi cuously absent fromthe 1950
Deed. The 1962 and 1974 deeds expressly conveyed t he approaches to
navi gabl e waters at the road ends, the beach areas, and ri parian

rights. Moreover, they al so expressly stated that the conveyance to

t he Associationwas in fee sinple. 1f, in 1950, Whod intended to

convey afeesinpleinterest tothe County, withriparianrights, itis
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i kel y that he woul d have said so. Further, he woul d not have | ater
conveyed to t he Associ ati on the “approaches to navi gabl e wat ers” or
ri parian rights.

I n reachi ng our concl usion, Chevy Chase, 355 Md. 110, is hel pful.
There, the Court concl uded that the 1911 deed granti ng a ri ght - of - way
tothe railroad conveyed only an easenent. 1d. at 118. The Court
reasoned:

The use of the ‘right-of-way’ |anguage provi des a strong

i ndicationthat the parties intended to convey an easenent

as opposed to an estate in fee sinple absolute. W find

nothinginthe deedtoindicate that anything nore than a
ri ght of passage was i ntended, particularlyinlight of the

deed’ s separate grant ‘infee sinple of other land.... CQur
conclusion is confirmed by the circunstances of the
conveyance, including the 20-year existence of the
railway....

ld. Even if the conveyance constituted the grant of a fee sinple
interest, the outconme would not change. We explain.
I V.

Regar dl ess of whet her t he County obt ai ned a fee sinpl e interest
inthe land that is now MI| Road, appellees argue that the 1950
conveyance constituted a dedi cated street that extended into the waters
of MI1l Creek, and thus, by inplication, includedriparianrights.
Therefore, appellees claimtheright tothe pier. They point tothe
testi mony of the surveyor, who sai d the description of the conveyance
fell withinthe waters of M| Creek, and the pl ats prepared for the

subdi vision at its inception, which showed that the road extended to
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the waters of MI| Creek. Further, appell ees contend that a dedi cat ed
road t hat runs to a body of water necessarily includestheright to
buildawharf or pier at its end. Additionally, they assert that, as
amunicipality, the County had the right tocontrol the areainissue.
Appel | ant counters that, inthe circunstances of this case, the grant
of the easenent did not include riparian rights or the right to
construct a pier.

The court acknow edged t hat t he 1950 Deed di d not “nention the
Ri ver, or Creek”. The court al so found one or two m stakes “of the
calls.” But, the court determ ned that the conveyance “went intothe
creek by the way it’s described.... It goesright tothe River and
ceases.”

As we observed, ariparian owner i s “one who owns | and borderi ng
upon, bounded by, fronting upon, abutting or adj acent and conti guous to
and incontact with a body of water such as ariver, bay, or running
stream” Gwnnv. Qursler, supra, 122 vd. App. at 497; see Kirby, 347
Md. at 389; Becker v. Litty, 318 Md. 76, 82 (1989); Owen v. Hubbard,
260 Md. 146, 155 (1970). Afundanental aspect of riparianrightsis
access towater. Becker, 318 Ml. at 82; Peopl e s Counsel for Baltinore
County v. Maryl and Marine Mg. Co., Inc., 316 Md. 491, 501-02 (1989).
Those who have riparianrights are entitledto construct “wharves,
pi ers, and | andi ngs that are connected to the waterfront and built out

intothe water.” Gwnn, 122 M. App. at 497-98; see Hol i day Poi nt
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Marina Partners v. Anne Arundel County, 349 Md. 190, 206 (1998) (stating
t hat the County had the authority to regul ate t hrough zoning “*the
exercise of theriparianright towharf out because, under | awdati ng
back for nore than 200 years, this right, when exercised, is nothing
nore than an extension of the shore land.”” (citations omtted)).

Gwnn v. Qursler, supra, 122 Md. App. 493, which involved a
di sput e concerni ng t he scope of an easenent, riparianrights, andthe
right to build a dock, is instructive here. In that case, we
consi dered whether a right-of-way extending to a body of water
i ncluded, by inplication, riparianrights as well as theright to erect
a pier.

I n Gwnn, two fam | i es who owned adj oi ni ng parcel s of waterfront
property quarrel ed over whet her the appel |l ants “had ariparian right-
of -way... across the | and of appellees,” id. at 495, which “was
i ntended to gi ve t hemaccess to a dock” on t he Pat uxent River. 1d. at
497. The deed in issue was silent as to piers, nor didit nmention
riparianrights. It did provide, however, that it was “for ingress and
egressonly.” 1d. at 496. At thetime of the deed, a pi er was | ocat ed
at the end of theright-of-way. After it was destroyed by hurri cane,
however, it was rebuilt at anot her | ocati on, and was no | onger situated
at the end of the right-of-way.

The Court concl uded t hat an easement across two wat erfront parcel s

does not, as a matter of |law, include riparian rights that woul d
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entitle appellants to construct, use, and maintain a pier at its end.
Thus, we agreedwiththetrial court that a“right-of-way to the shore
of a navigabl eriver does not, by inplication, createriparianrights.”
| d. at 495. Relying on decisions fromother jurisdictions, we al so
said that, generally, a deed granting a "right-of-way to a body of
wat er, al one, does not entitle the grantee [to] the right to construct
a dock or a pier.” 1d. at 500.

In Gwnn, we enphasi zed the inportance of ascertaining the
grantor's intent, based onthe | anguage used for t he conveyance. W
sai d:

[Q nceacourt is facedwith a deed granting aright-

of -way to a body of water, the court nust undert ake a t wo-

part anal ysi s to determ ne whether the grantor intendedto

allowthe grantee the right to construct a pier or dock.

First, the court nust exam ne t he deed al one to det erm ne

whet her, onits face, it grants or denies the riparian

rights. If the deed itself contains an express grant or

deni al of that intent, the |l anguage of the deed controls.

| f, however, the deed i s anmbi guous as to the intent of the

grantor, the court nmust undertake t he second part of the

anal ysi s and may consi der parol or other extrinsic evidence

to discover the grantor’s intent.

ld. (internal citations onmtted).

For the reasons articul ated earlier, we are sati sfied fromthe
1950 Deed, onits face and as suppl enent ed by t he parol evi dence, that
Wbod’ s conveyance of a right-of-way to the County did not include

riparian rights. Nevertheless, relying on McMurray v. City of

Bal ti nore, 54 vd. 103 (1880), appel |l ees clai mthat, evenif the grant
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di d not expressly or inpliedly convey riparianrights, the County
acqui red such rights because of its municipal status.

In McMurray, the Mayor and City Council approved funds to
construct a “public pier or wharf” at the end of Cross Street in
Baltinmore. 1d. at 104. The City’ s right to construct the pier was
contested by the fee owner of alot inBaltinore “abutting onthe south
side of Cross Street, and extendi ng eastwardly to the wat er of the
basi n or harbor.” 1d. Inits analysis, the Court of Appeal s revi ened
the history of wharves inthe City, the City Charter, and several
ordi nances that consi stently approved t he erecti on of wharves by t he
City at the end of public streets. The Court reasonedthat, “[i]na
city situated on navi gabl e water, nothingis of noreinportance than
the privil ege of constructing wharves or piers for the benefit and
pronmotion of comerce.” I1d. at 110. It concluded that “[t]he
dedi cation of [a] street tothe public use as a street extendingtothe
water, carriedwithit, by necessary inplication, theright inthecity
toextendit intothe harbor by the construction of awharf at the end
thereof.” Id. at 112.

Ot her jurisdictions have relied onMMirrray. See, e.g., Chlopeck
Fish Co. v. City of Seattle, 117 P. 232, 237 (Wash. 1911); Backus v.
City of Detroit, 13 NW 380, 384 (Mch. 1882). InChlopeck, 117 P. at
237, the Suprene Court of Washington citedMcMurray. There, appellants
sought to prevent the construction of agridironwharf by the Gty of

- 34-



Seattle. Thecity plat identifiedthe area where the wharf was to be
constructedas a“city slip.” Thewords “city slip” were al so pl aced
with the words “Vine Street”. The court stated:

“Where streets term nating or fronting on navi gabl e waters

have been established, whether by condemation or

dedi cati on, and whether thefeeisinthemnicipality or in

the adjoining proprietor, the nunicipality, under

| egi slative authority to establish and regul at e wharves, nay

cause public wharves to be constructed at the ends or in

front of such streets and receive the wharfage fromthe
same; and this is noinvasionof therights of the owner of
private property abutting on such streets, or of therights

of the adjoining riparian proprietor.”

ld. at 237-38 (citations onmtted)(enphasis added).

Subsequent case lawin Maryl and has alsoreferredtotherulein
McMurray. In Omen v. Hubbard, supra, 260 M. 146, the Court
acknow edged the rule inMMirrray, statingthat it “decidedthecity’s
ri ght to construct a wharf at the end of a dedi cated public street
al t hough t he adj oi ni ng owner mi ght still retainthe underlyingfee.”

ld. at 157.

At oral argument, appellant sought to distinguishMcMurray. GNYC
argued t hat the hol di ng i nMcMurray was based on the fact that the pier
was | ocated in Baltinore, rather than arural area or a suburb. W
need not resol ve whet her that i s an appropriate basis to di stinguish
McMurray because, evenif the 1950 Deed constituted a dedi cati on, or
conveyed afee sinpleinterest or riparianrights, principles of non-

accept ance, abandonnent, and equitabl e estoppel are controlling. W
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turn to consider these issues.
V.

Appel | ant argues that the trial court erred in failing to
determ ne that the County acqui esced to appellant’s ownership,
abandoned any property rights that it may have had, and i s barred by
equi tabl e estoppel fromasserting aninterest inthe pier. Appellees
argue, inter alia, that “the road i n questi on has been dedi cated.” As
appel l ant correctly points out, until October 1999, the County never
cl ai med ownership of the pier built forty years earlier. To the
contrary, the County i ndi cated on several occasions that it di d not own
t he pi er, acknow edged t hat GNYC was t he owner, and col | ected t axes
from GNYC.

The 1950 Deed nmade cl ear that the right-of-way was for the benefit

of “the general public,” as well as t he “adj oi ni ng property owners.”

| f the conveyance constituted a dedication, weindicated earlier that

a dedi cati on nmust be accepted in order to be conplete. Although

appel l ees certainly accepted the | and on whi ch to construct the road,

no evidence was presented that the County accepted riparian rights.
Mauck v. Bail ey, supra, 247 Md. 434, is useful in our anal ysis.

There, streets were dedi cated for public use by an owner of | and. The

appel | ee’ s hone, however, extended approxi mately twenty-five feet into

t he dedi cat ed ri ght of way, and appel | ee mai nt ai ned her resi dence at

t hat | ocation for over twenty years, making i nprovenentstoit. The
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Court recogni zed t hat where an of fer to dedi cat e has been accept ed by
t he public, “the dedi cated property cannot be subsequently acquired by
adverse possession.” |d. at 443. The Court noted, however, that in
t he case of a common | aw dedi cati on, “where the public has never
accepted the offer of dedication. . . the public acquires norights
and undertakes no duties inthe property offered for public use until
a valid acceptance has been made.” |1d. Because the appellee had
mai nt ai ned “unequi vocal ownershi p” of that | ocation for nore thanthe
prescriptive period of twenty years, the Court determ ned t hat her
adver se possessi on “operated bothto foreclosetheright, title and
i nterest of the original dedicator with respect totheright-of-way and
torevoke the of fer to dedi cate t hat easenent to t he use of the general
public.” Id. at 444,

Qur decisioninFarrell v. Phillips, supra, 94 Ml. App. 152, al so
provi des gui dance. There, appell ees were t he owners of two parcel s
acquired in 1975. They brought an actionto quiet title to an unopened
portion of a dedi cated street that separatedthe two |lots. They had
built a house on one | ot, and treated the di sputed area between t he
| ots as part of their lawn. For forty-five years, they enjoyedthe
entire property wi t hout any objection fromthe Town. \Wen the Town
request ed an easenent for awater lineinthe section separatingthe
two parcels, the owners refused.

On appeal, the parties agreed that there was aninpliedoffer to
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dedi cate the streets to the public. Neverthel ess, we det erm ned t hat
t he Town had not accepted the dedi cationw th respect tothat portion
used by the appel l ees. 1d. at 157-58. Moreover, we noted that if the
publ i c does not accept an of fer of dedi cation, “the property i s subject
t o adverse possession.” Id. at 156. W explained that “[a] dverse
possessi on of property offered but not accepted for public use
forecloses theright, title, andinterest of the original dedi cation
with respect tothe property offered to the public and revokes the
offer to dedicate.” |Id.

| n our view, the Town’s “actions belie[d] its contentionthat
t her e was an acceptance of theentire street.” Id. at 157. For forty-
five years, “noone, other thanthe [appellees], had any interest in
t he unopened street. Nooneelseusedit.” Id. at 158. Nor was it of
any consequence t hat t he owner s had possessi on of the property withthe
Town’ s knowl edge and perm ssion. 1d. W concluded that thetrial
court was not clearly erroneous in findingthat the appel | ees acquired
title to the property by adverse possession, based on their
unequi vocal , open, and excl usi ve use of the entire property for forty-
five years. |d. at 159.

W concl ude that, even if Wod’' s conveyance was a dedi cati on t hat
initially included riparianrights, the County did not accept the
riparianrights. Alternatively, we are satisfiedthat the County

abandoned its interest inriparianrights, andis equitably estopped
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fromasserting ownership of the pier. Again, we explain.

Appel | ees mai ntain that the County, actinginits governnental
capacity, may not be divested of its nunicipal right to assert
ownership of the pier. Appelleesrely onthe principlethat property
hel d i n a governnental capacity isinpressedwth apublictrust and
cannot be di sposed of wi t hout speci al statutory authority fromthe

| egislature. See Siejack v. City of Baltinore, 270 Md. 640, 645
(1974); Chesapeake Marine Rai |l way, 233 Ml. at 572; Maxa, 158 Ml. at
232; Worchester Elec. Co. v. Hancock, 151 Md. 670, 677 (1927). 1In
Chesapeake Marine Railway, 233 Ml. at 572, the Court said:

It is firmy established that the land held by a

municipality in its governnental capacity . . . and

therefore heldintrust for the public cannot be di sposed of

wi t hout special statutory authority and may not be acquired

privately by adver se possessi on, whi ch does not run agai nst

t he sovereign.

To support their contentionthat the County was actinginits
governnental capacity in connectionwththeland and pier, and not in
proprietary capacity, appellees rely onTown of Brunswi ck v. Hyatt, 91
Md. App. 555 (1992). In discussing the difference between a
governnmental function and a proprietary function, the Court said:

“Where the act inquestionis sanctioned by | egi sl ative
authority, is solely for the public benefit, with no profit

or enolunment inuring to the nmunicipality, and tends to

benefit the public health and pronote the wel fare of the

whol e public and has init no el ement of privateinterest it

is governmental in its nature.”

| d. at 559 (quoting Mayor of Baltinorev. Stateexrel. Blueford, 173

-39-



Md. 267, 276 (1937)); see Anne Arundel County v. McCormi ck, 323 M.

688, 696 (1991) (“[ Al not her way of expressing thetest is ‘whether the
act perfornmedis for the common good of all or for the speci al benefit
or profit of the corporate entity.’”(citation omtted)).

In Desch v. Knox, supra, 253 Ml. at 312, the Court al so recogni zed

t hat property held by a muni ci pality for a public purpose cannot be
acqui red by adverse possession. The Court said:
[ N obody can acquire any title by adverse possessi on of
property whi ch the county hol ds for public purposes. It is
firmy established in Maryland that |and held by a
municipality in its governnmental capacity may not be
acquired privately by adverse possession.

Neverthel ess, the principle articul ated i nDesch and ot her cases

does not preclude a County from abandoning its right to certain

property. |n Chesapeake Mari ne Rai lway, 233 Md. at 572, the Court

st at ed:

| n exceptional cases, where the Court found that right and
justice demanded it, there has been recognitionin Maryl and t hat
private ownership has been acquired of property held by a
municipality inagovernnental capacity (and sointrust for the
publ i c) where there has beenact ual and not ori ous abandonnent of
the property by the nunicipality for at | east as | ong as the | egal
period of prescription which has i nduced acti on by the person
cl ai m ng ownershi p, theresult of whichit would be unjust and
i nequi table to disturb.

(Enmphasi s added) ; see al so Messermthv. City of Riverdale, 223 M.
323, 326-27 (1960) (acknowl edging that city’'s “title to property cannot
be | ost without anintentionto abandonit, and mere non-user, even

t hough it be long-continued, is not enough in and of itself to
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est abl i sh an abandonnent[;] affirmative or straightforward act[s are
needed] to indicate an intention to abandon”).

The case of United Fi nance Corp. v. Royal Realty Corp., 172 M.

138 (1937), establishes that a municipality may, by its conduct, be
found t o have abandoned property dedi cated to public use. There, a
real ty conpany sought specific enforcenment of a contract inwhicha
finance corporation agreedtosell lotsinBaltinore Gty. The finance
corporationclainmedthat it could not convey marketabletitletothe
| and because a substantial portion was dedi cated to public use as
hi ghways. The Court expl ai ned:

“An abandonnent does not result fromnere nonuser,
after a dedication is conplete, unless a statute so
provi des, or fromm suser, or delay inits inprovenent and
use, or by a nere tenporary abandonnent of such use. To
constitute abandonnment sone affirmative act i s essenti al.

On the ot her hand, if the nonuser i s acconpani ed by user by
t he dedi cat or or by third persons, inconsistent withthe
public use, the nonuser may show an abandonnment. And a
muni ci pality may relinquish its control over property
dedicatedto it for public use by an abandonnent t hereof,
and thisis sonotw thstandi ng prescription does not run

against anunicipality astolandgrantedtoit for the use
of the public.”

| d. at 145 (quoti ng Eugene McQui | I i n, Muni ci pal Corporations, § 1735(2d
ed.)) (enphasi s added).

General |y, direct evidence of anintent to abandon rarely exists.
Rat her, “the question of abandonnment hi nges upon t he mani festations (or
| ack t hereof) of anintent to abandon, and ‘the i ssuein nost casesis

reduced t o t he question of what factors or circunstances are sufficient
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tojustify aninference that there existed anintent to abandon.’” Chevy
Chase, 355 Md. at 159 (citationomtted). Non-use al one does not anmount

to an intent to abandon, however. As the Court of Appeal s statedin

Catonsville Nursing Honme, Inc. v. Loveman, 349 Ml. 560, 581 (1998):

“ Abandonnent depends upon concurrence of two factors, (a) an
i ntentionto abandon and (b) sone overt act or sone failure
to act, whichcarriestheinplicationthat the ower does not
claimor retainany interest inthe subject natter. Tineis
not an essential el enent, but nmay be evi dence of intentionto
abandon and may be considered in connection with acts
mani festing such an intention . . .~

(quoting City of Baltinore v. Hettleman, 183 wd. 204, 212 (1944)).
We turn to consider the | awof equitable estoppel. Equitable
estoppel is defined as follows:
“Equi t abl e estoppel is the effect of the voluntary conduct of
a party whereby he i s absol utely precl uded both at | awand i n
equity, from assenting rights which nm ght perhaps have
ot herw se exi sted...as agai nst anot her person, who has in
good faith relied upon such conduct, and has been | ed t her eby
to change his position for the worse and who on his part
acqui res sonme correspondi ng right, either of property, of
contract, or of renedy.”
Knill v. Knill, 306 Md. 527, 534 (1986)(citation omtted); see Leonard
v. Sav- A- Stop Services, 289 Md. 204, 211 (1981); Bayshore Industri es,
Inc. v. Ziats, 232 Md. 167, 175 (1963).

Three essential andrel ated el enments are generally necessary to
est abl i sh equi t abl e estoppel : 1) vol untary conduct or representati on;

2) reliance; and 3) detrinment. Markov v. Markov, 360 Md. 296, 307

(2000). “Clearly... equitabl e estoppel requires that the voluntary
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conduct or representation constitute the source of the estopping party’s

detriment.” Knill, 306 Md. at 535. U timtely, “whether or not an
est oppel existsis aquestionof fact to be determ ned in each case.”
Travel ers, supra, 244 Md. at 414; see Markov, 360 Mi. at 307; Goul d v.
Transaneri can Assoc., 224 Ml. 285, 297 (1959); Li berty Mutual Ins. Co.
v. American Auto. Ins. Co., 220 Md. 497, 501 (1959); Zi mrerman v.
Sumrers, 24 wMd. App. 100, 120 (1975).

General |l y, wrongful or unconsci onabl e conduct, on which a party
reliestohisdetrinment, isanelenent inthe application of equitable
estoppel. Knill, 306 Md. at 534; Liberty Mitual, 220 M. at 501. But,
equi t abl e est oppel may apply “even in the absence of any fraud or

wrongful intent” tomslead, if “the actions or theinaction of the

party estopped . . . ‘cause a prejudicial change in the conduct of the
other’.” Zi mrerman, 24 Md. App. at 120-21 (citation omtted); see
Knill, 306 Md. at 534. Relying onTravelers, 244 Md. 401, what the

Court saidinZ nrerman, 24 Md. App. at 123, is pertinent here: “[T] he
rule nowto be followed in Maryl and i s that equitabl e estoppel may be
appl i ed, not only when t he conduct of the party to be estopped has been
wr ongf ul or unconsci entious, andrelied upon by the other party to his
detrinent, but al so when t he conduct, apart fromi[t]s norality, has the
effect of rendering it inequitable and unconscionableto allowthe

rights or clainms to be asserted or enforced.”
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We recogni ze t hat equi t abl e est oppel ordinarily does not apply
agai nst the State inregard to governnental functions. See, e.g., ARA
Health Serv., Inc. v. Departnent of Public Safety and Corr. Serv., 344
Ml. 85, 96 (1996) (statingthat “[o]rdinarily, the doctrine of estoppel

does not apply agai nst the State. . . .”); Marriott v. Cole, 115 M.
App. 493, 508, cert. denied, 347 Md. 254 (1997) (stating that the
doctri ne of estoppel “ordinarily does not apply agai nst the State or its
agencies with respect to governnental functions”). But, equitable

est oppel is avail abl e as agai nst a rmuni ci pal corporation. Inlet Assoc.
v. Assat eague House Condom ni umAss’ n, 313 Md. 413, 435 (1988). The
County Comm ssi oners function as a muni ci pal corporation. See Md. Code
(1957, 1998 Repl. Vol.), Art. 25, §1; County Commirs of Carroll County
v. Qoss, 301 M. 473, 476 (1984); Neuenshwander v. Washi ngt on Subur ban
Sanitary Coommin, 187 Md. 67, 74 (1946); Gordon v. Commrs of Montgomery
County, 164 M. 210, 213 (1933).

| n Berwyn Hei ghts v. Rogers, 228 Md. 271, 279 (1962), t he Court
recogni zed t hat equi t abl e est oppel applies “to nunicipal, as well as
private, corporations and individuals.” See al so City of Hagerstown v.
Hager stown Ry. Co., 123 Md. 183, 194-95 (1914). But, “[t]hereis no
settledruleinthis country as to when, and under what circunstances,
equi t abl e est oppel is avail abl e agai nst a nmuni ci pal corporation.” Inlet

Assoc., 313 Ml. at 434; see Permanent Fin. Corp. v. Montgonery County,
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308 Md. 239, 247 (1986). In Inlet Assoc., however, the Court
acknow edged t hat “whi | e muni ci pal corporations are not exenpt from
application of equitable estoppel principles, “inpractice we have
applied the doctrine nore narrowmy.’” Inlet Assoc., 313 Ml. at 435; see
al so Permanent Fin. Corp., 308 Md. at 249; Levinson v. Montgonery
County, 95 Md. App. 307, 334, cert. denied, 331 Md. 197 (1993).
City of Baltinmore v. Canton Co. of Baltinore, 124 Ml. 620 (1915),
isalsoinstructive. There, agrantor dedicated astreet tothe City
of Baltinorethat the Gty attenpted to accept si xty-seven years | ater.
The street had never been publicly used. I ndeed, it had beenutilized
as a private shipyard for twenty-two years and renai ned fenced i n and
idlefor the next five years. Twelveyears prior totrial it had been
rejuvenated as a shipyard, andthe last thirty-ei ght years, uptothe
dat e of appeal, the City assessed and col | ected taxes on t he property.
The City did not “at any tinme or in any manner attenmpt . . . to
exerci se control over the property.” Id. at 634. Inits analysis, the
Court stated that “*[t]he |law as established in this state, and
el sewhere is that the mere non-user of an easenent for nore than
twenty[-]nine years will not afford a concl usive [sic] evidence of
abandonnent, but such non-user for a prescriptive period, unitedwth
an adverse use of the servient estateinconsistent wth the existence
of the easenent will extinguishit.’ ”ld. at 632 (enphasi s added). The
Court thus determined that the City was estopped fromasserting any
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right to the property. 1d. at 619.

Nevert hel ess, equitabl e estoppel is not applicablewhenthelimted
authority of a public officer has been exceeded, or was unaut hori zed or
wrongful . For exanple, in Chesapeake Mari ne Rai | way, 233 Md. at 580,
the Court determ ned that the City had not abandoned its ownership
interest inproperty that was acquired through an accept ed dedi cati on,
nerely becausethe Gty allowed the Railway to operate at that | ocation
for several years. Moreover, it said equitabl e estoppel nmust stemfrom
the “acts or conduct of [the nmunicipality’'s] officers, agents or
of ficial bodies who are acting withinthe scope of their authority.”
ld. Inthe Court's view, the Assistant Gty Solicitor involvedinthe
matter | acked the power to “wai ve or di spose of nunici pal property

ri ghts or aut hori ze abandonnment of a street,” and t he Rai | way was “bound

to know’ that the Assistant City Solicitor didnot possess such power.
Id. Therefore, equitabl e estoppel was found i napplicable. Id. at 582.

Abandonnent and equi t abl e estoppel are rel ated concepts inthe

cont ext of a case such as this one. The Court explained inUnited
Fi nance Corp., 172 M. at 147:

But whet her the basis for therelief be called equitable
est oppel , or abandonnent and reverter, is anmere matter of
term nology of littlerelativeinportance, except tothe
ver bal precision. For inany case it involves the principle
t hat he who, having an easenent of way whet her public or
private, suffers hisright toliefallowand unused for a
| ong period of time, and t hroughout the period suffers the
owners of the servient tenenent not only touseit as though
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no such right existed, but actually acqui esces i n such use by

t aki ng t axes or ot her charges assessed against it or profits

therefrom as though no such easenent existed, or by

perm tting any uses of the land inconsistent with the
easenent, may be heldto have sufficiently nmanifested such an

i ntenti on of abandoning the right as will estop himfrom

asserting it.

(Enmphasi s added). Relying on principles of equitable estoppel, the
Court concl uded i nUnited Fi nance Corp. that the nmunicipality was barred
from cl aimng ownership of the disputed property.

Based on the foregoi ng, we are satisfiedthat, as amatter of fact
and | aw, the principles of equitabl e estoppel and abandonnent apply here
with respect to the County’s claimto the pier. |Indeed, at oral
argunent, appel | ees conceded t hat “10 sets of County Conmm ssi oners have
been dodging this for forty years.” The County cannot changeits m nd
in the forty-first year.

The evi dence was uncontroverted that GNYC built the pier inlate
1959 or early 1960. Althoughthetrial court saidthat there was no
I ndi cation that the County knew of the pier until after it was
constructed, the County never argued a | ack of knowl edge. Evenif the
County di d not knowin advance of GNYC s planto buildthe pier, it
certainly knew of the pier once it was constructed. Thereafter,
appel | ant denonstrat ed unequi vocal acts of ownership for forty years,
with the know edge and acqui escence of the County. Moreover, the

questi on of ownership of the pier was rai sed with the County on numer ous

occasions; as early as 1971, the m nutes refl ect di scussi ons by t he
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County about ownership. Yet, until 1999, the County repeatedly
di scl ai mred ownershi p of the pier. The County’s silence for forty years
was relied upon by GNYC, the residents, and GNYC s nenbers. At the very
| east, GNYC nmade significant nonetary expenditures to nmaintain the pier.
Therefore, thetrial court was clearly erroneous in findingthat no one
“acted to their detrinent” because of the County’'s “actions.”
We conclude that the County’s actions regarding the pier
establ i shed that the County either never acceptedriparianrights or
abandoned its riparianrights. Moreover, under the circunstances
attendant here, appel | ees are equitably estopped fromcl ai m ng owner ship
of the pier that GNYC constructed sonme forty years ago, and has si nce
mai nt ai ned.
JUDGMVENT OF THE Cl RCUI T COURT FOR KENT

COUNTY REVERSED. COSTS TO BE PAI D BY
APPELLEES.
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