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This is an appeal fromthe judgnent of the Crcuit Court for
Mont gomrery County rejecting the efforts of appellants to recover
legal fees in the amount of $4,810,919.75 pursuant to a reverse
contingency fee agreenent for representation before the United
States Tax Court during 1987 and 1988. Appellants, attorneys R
Edwin Brown and Rex L. Sturm and their respective law firm of
Brown & Sturm represented and provided legal advice to the
children of Lawson and Cordelia King (“the senior Kings”), who
bought the 438-acre farm of their parents and subsequently
incurred nassive tax deficiencies after their parents died.
Brown & Sturm had represented both the senior Kings in
i npl enenting that sale. Appel lants filed this action against
their daughter Elizabeth J. Jacobs,®! her sister Lois K
Aschenbach, and Frederick Road Limted Partnership ("Frederick
Road”) , a partnership involving Aschenbach (collectively,
“appel | ees”).

The case sub judice is related to a separate |ega
mal practice action filed against Brown & Sturm by Aschenbach and
Frederick Road. That action is now pending in the Crcuit Court
for Montgonery County, followwing a decision by the Court of
Appeals in Frederick Road Ltd. P ship v. Brown & Sturm 360 M.

76, 756 A.2d 963 (2000) (reversing summary judgnent in favor of

'Appel | ants and Jacobs have dismissed their respective appeal s agai nst each
other, and she is not a party to this appeal.



Brown & Sturn). This case is also related to Brown & Sturms
claim in United States Bankruptcy Court for the District of
Maryland to recover its fee from Jacobs’ and Aschenbach’s
brother, WIliam I. King, and Field Farns Limted Partnership
(“Field Farns”), of which Jacobs was a nenber. The Bankruptcy
Court rejected Brown & Sturmis claim and the United States
District Court and United States Court of Appeals for the Fourth
Crcuit affirnmed.

In the instant case, the court below rejected appellees’
nmotion for sunmary judgnent and held a nine-day bench trial
bet ween January 12 and February 20, 1999. Follow ng trial, the
court issued a lengthy nenorandum opinion and order favoring
appellees on one of their three original theories,? that a
confidential relationship existed between the parties at the

time of the retainer agreenment and Brown & Sturm failed to neet

2pppel | ees sought on three separate grounds to show they did not owe
appel l ants any noney. First, they contended that appellants had conmitted
mal practice both in the transfer of the farmand in the tax litigation, and that
appel l ants’ negligence resulted in damages greater than their fee claim Second,
they sought to show that the fee clainmed by appellants was unreasonable and
excessive in violation of the Maryland Lawers’ Rules of Professional Conduct,
and therefore, the trial court should rule in their favor on the basis of
equi tabl e defenses recognized in Post v. Bregman, 349 M. 142, 707 A 2d 806
(1998), and Son v. Margolius, Mallios, Davis, R der & Tomar, 349 M. 441, 709
A 2d 112 (1998). Third, appellees argued that because there existed a
confidential relationship between the parties at the time of execution,
appellants failed to neet their burden of proving that the fee agreenent was
vol untary and reasonabl e. Appel |l ees prevailed on the third ground; the court
bel ow declined to address the nerits of the other two grounds.
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its burden of proving such fee agreenent was voluntary and
reasonabl e. Appell ants now ask:

1. Did the court below err when it found
that the retainer agreenent between the
parti es was not voluntary?

2. Did the court below err when it found
that the retainer agreenent between the
parti es was not reasonabl e?

On cross-appeal, appell ees ask:

1. Did the court below err when it found
that collateral estoppel did not apply
to this action?

2. Dd the court below err when it
declined to rule that the fee was

unet hi cal and unreasonable as a matter
of | aw?

To these questions we answer “no” and expl ain.
Facts

The trial court issued the follow ng findings of fact, which
we par aphrase.

Appellant R Edwin Brown is an attorney licensed to practice
in Maryl and. At the time of the trial below, he had been
engaged in private practice for fifty-seven years, specializing
in condemmation and other |and valuation cases. Brown has
handl ed 500 such cases during his career and has tried many of
t hem before juries. Throughout his career, he has worked with
appraisers in the process of determning |and values. Appellant

Rex L. Sturm is an attorney licensed to practice in Mryland,
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Nebraska, and the D strict of Colunbia. At the tinme of the
trial, he had been engaged in the private practice of |aw for
thirty years, twenty-nine of which had been as Brown’s partner
in Brown & Sturm

Def endants at trial were Elizabeth J. Jacobs, Lois K
Aschenbach, and WIlliam|. King, all of whomare the children of
the late W Lawson and Cordelia E. King (collectively, “the King
children” or “the King siblings”). Jacobs is also a general
partner in defendant Field Farnms, although neither Jacobs nor
Field Farns is a party to this appeal. Aschenbach is a general
partner in appellee Frederick Road. Appel l ants al so nanmed as
def endants the Frederick Road Ceneral Partnership, its partners,
and the trustees of the Aschenbach Children’s Trust. As the
trial court noted, however, no evidence was produced at trial
regarding the liability of these defendants, and defendant
Conrad V. Aschenbach, as personal representative of the Estate
of Robert V. Aschenbach, prevailed on summary judgnent by
showing that the claim against decedent had not been filed
tinmely.

A
Sale of the King Farm

In 1981 Lawson and Cordelia King owned a 438-acre farm in
Mont gonmery County. During that year, August C. Bonsall, |[|ong-
time certified public accountant to both WIliam King and Lawson
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King, recommended that the elder King sell the farm to his
children or to a partnership created by the children. The
purpose of the sale was to keep the property in the famly and
to reduce the enornous estate taxes that the children would pay
if they inherited the farm from their parents. After changing
his mnd a few tinmes, Lawson King finally decided to sell to the
chi | dren.

In late  Septenber 1981, Bonsal | contacted Stanard
Klinefelter, Esq., of the firm of Piper & Marbury and advised
him of the proposed sale. Bonsall told Klinefelter that the
| and had been appraised “for farm use only” at $550,000,° and
such price could be used as the sale price in this transaction
provided that a three-year agricultural easenent was placed on
the property. Klinefelter inforned Bonsall that his plan was
badly flawed, for any tax liability would be based not on the
parcel’s agricultural value, but instead on the fair market

value for its highest and best use.*

SAccording to appellants, Brown obtained this appraisal and two other
“agricultural value” appraisals.

“To the extent that taxpayers transfer property for |ess than the val ue of
its highest and best use, the Internal Revenue Service will infer that a gift has
been made and thus inpose a gift tax upon the transfer. See 26 U S.C. § 2512(b)
(2000) (“Where property is transferred for less than an adequate and ful
consideration in noney or noney’'s worth, then the anpbunt by which the val ue of
the property exceeded the value of the consideration shall be deened a gift, and
shall be included in conputing the anmount of gifts made during the cal endar
year.”); 26 U.S.C. § 2501(a)(1) (2000) (“Atax . . . is hereby inmposed for each

(continued...)



Accordingly, Bonsall authorized Klinefelter to investigate
other alternatives, and he did. He approached G Van Vel sor
Wl f, Esquire, a senior partner in Piper & Marbury’'s Estates and
Trusts Departnent, and they began researching other options.
The senior Kings had a long association with WIf, having
depended upon his advice and representation in tax and estate
planning matters for several years. After WIf and his
col | eagues devel oped several alternatives, two neetings took
place — one in Novenber 1981, with WIf, Bonsall and Lawson
King, and the other on January 2, 1982, with Wl f, Bonsall and
Klinefelter.> King approved one of the proposals during the
Novenber neeting,® but by January, he wavered in his intentions
again, and Bonsall reported to the |lawers that he was rel uctant
to sell the farm Klinefelter heard nothing further from
Bonsal |l after the January neeting.

Unbeknownst to the Piper & Marbury attorneys, King — egged
on by Bonsall — proceeded to sell the farm to his children

pursuant to the “badly flawed” estate plan. Brown and his firm

(...continued)
cal endar year on the transfer of property by gift during such cal endar year by
any individual, resident or nonresident.”).

*Appel lants testified that they were not aware at the time that these
neetings were bei ng hel d.

®According to appellees, King approved a charitable trust to be drawn up
by | awyers at Piper & Mrbury.



Brown & Sturm were retained to handle the settlenent. Brown had
known Lawson King since high school and had represented him
during the 1970's in a condemation case.

Bonsall directed Brown to determ ne the sale price for the
farm Bonsall sent a contract of sale to Brown for review,
covering 418 of the 438 acres of the parcel. (The senior Kings
retained the famly hone and surroundi ng acreage.) Based on the
parcel’s agricultural value and wusing appraisals of three
different evaluators, Brown determned that the King children
should pay nearly $600,000 for the farm After Brown reviewed
the contract, the senior Kings and King children signed it on
February 3, 1982. As Bonsall recomrended, WIliam King and
El i zabeth Jacobs fornmed Field Farns and Lois Aschenbach forned
Frederick Road to take title to the farm As part of the
settlenment, Sturm prepared assignnments of the contract from the
King siblings to their respective partnerships. The settl enent
t ook place on March 5.

When Klinefelter did not hear back from Bonsall by late
February or early March 1982 regarding King's estate plan, he
call ed the accountant. Klinefelter then |learned, for the first
time, that a contract of sale had been executed and settl enent
was either immnent or had just taken place. Klinefelter and

Wl f then sought to convince Lawson King and his children to



reverse the transaction or “correct” the sale. Wl f et
separately with Lawson King, the <children, and Brown, then
menorialized these neetings in three letters, all dated May 17,
1982. In his neetings with the nmenbers of the King famly, WlIf
enphasi zed that the IRS would not accept the agricultural value
appraisals, and that it would require a new valuation of the
farm reflecting fair narket value based upon the highest and
best use for the |and.

In his neeting with Brown, Wl f |earned that Brown had been
thus far unable to record the deed fromthe senior Kings to the
children’s partnerships, because Montgonery County taxing
authorities believed that the sale price, upon which the County
transfer tax would be inposed, was far below the fair market
value of the farm An assistant county attorney had advised
Brown that the State Departnent of Assessnents and Taxation
(“SDAT”) appraised the farm wthout inprovenents, as of March
16, 1982, at $9, 746, 100. Brown al so had been advised that the
County mght “request a professional real estate appraiser to
make an appraisal of the property.” Thus, at his neeting wth
Wl f, Brown agreed that he would “continue to pursue the new
lead for obtaining a valid and viable ‘fair market value’” and
that no further effort to record the deed would be made while he

was negotiating with the County over that val ue.



In his letter of May 17 to Brown, noreover, Wl f pointed out
that the appraisals used to determ ne the sale price of the farm
made a “clear distinction” between the agricultural use
valuation and the fair market val ue. He opined that “[i]n our
case ‘agricultural use’ would certainly not appear to represent

the ‘highest and best use’ as contenplated by the current
federal tax law.” WIf concluded his letter with the foll ow ng
war ni ng:

But, as you know, the federal gift and

estate taxes . . . insist not only upon
“fair market value” at the very highest and
best wuse, but also require full disclosure

with regard to any transfer either by gift
or death, wth very substantial nonetary
penalties for not wmaking full disclosure,
including the possibility of fraud penalties
and possibly even crimnal prosecution in
what the Internal Revenue Service m ght
consi der an extrene case.

Wl f's warning did not sit well with Lawson King, for soon
thereafter, on June 23, 1982, he notified Piper & Marbury by
letter that he hereby discharged WIf and the firm as his
attorneys.’” WIf wote back, in a letter dated June 30, with the
purpose of “alerting you to what well may be the perfectly

calam tous financial situation into which you and Ms. King may

have fallen, due to the overwhelmng tax liabilities to which

"Appel | ants assert that the dismissal of Piper & Marbury also related to
a fee dispute.



you both may be subjected prior to your respective deaths.”
Wbl f cautioned that Bonsall’s plan “could not acconplish the tax
benefits desired” and “could not possibly acconplish the goals
that he and your other advisors had in mnd.”

Wl f copied the letter to Brown. WIlliam King also took a
copy of the letter to Browmm as well; however, Brown took no
action. He told WIlliam King, in fact, that the letter sinply
expressed a difference of opinion regarding the transaction,
Wl f was “out of place comng over and talking to Daddy [Lawson
Kingl],” and Brown & Sturm |awers “were taking care of the
deal .” Brown did not advise WIlliam King or any other famly
menber to consult with another attorney regarding the issues
raised by Wlf’'s letter.

Li kewi se, Brown never followed through with prom ses he made
at the May neeting with Wl f. At that tinme, Brown understood
that the purpose of selling the farm was to mnimze taxes for
all parties, and sale of the farm at its agricultural value
woul d potentially raise serious estate or gift tax problens (or
both) for the famly. He also believed that Bonsall intended to
file a gift tax return for the transaction. Brown, however, did
not secure any new appraisals for the farm based upon fair
mar ket value at its highest and best use. Mor eover, there

exi sts no credi ble evidence that Brown ever advised Bonsall for
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use in the gift tax return of the appraisal figures, including
SDAT's appraisal of nearly $9.75 mllion and an appraisal of
$24.8 nmllion prepared by John GCogerty and secured by the
County during the transfer tax dispute.?

Despite all that had transpired, in Decenber 1982, the
famly allowed Brown & Sturm to handle the settlenent for
transfer by sale of the famly home and the remaining 20 acres
from the senior Kings to the King children’s partnerships for
$248, 100. That sale was based on the agricultural use
val uations also used in the March 1982 transfer. Bonsal | |ater
changed his recommendation to the famly regarding the gift tax
return, and he never filed such a return on behalf of the senior

Ki ngs. ®

8Al t hough Brown testified that he gave “conparables” to Bonsall, he never
testified that he gave appraisal values to Bonsall. I ndeed, he did not recall
ever discussing with Bonsall a valuation figure to be put into the gift tax
return. Brown also testified that the Gogerty appraisal amount was $27 million.
In his letter to Thomas Cryan, Esquire, Assistant District Counsel for the
Internal Revenue Service, however, Brown said that CGogerty appraised the farm at
$1. 24 per square foot, or $24.8 nillion.

°Appel | ants explain that Bonsall set forth both *aggressive” and
“conservative” approaches to handling the gift tax issue. The aggressive
approach entailed filing an i medi ate return, which Bonsall expected that the IRS
woul d contest. He opined that the IRS s initial view would be “an uninforned .
first inpression of high value” that would be eventually reduced because it
woul d not have taken into account “perils that could besiege the property” in the
process of converting it from a working farm into property suitable for
devel opnent or commercial use. The conservative approach, on the other hand,
woul d be to “not file a gift tax return and face the issue upon | RS exam nation
of the estate tax returns.” 1In that case, “the passage of tine would bring forth
the reliability of the assunptions of risk” with regard to the devel opnent of the
property. Utimately, the senior Kings followed the |atter advice, because they

(continued...)
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B
Tax Litigation —Phase |

Cordelia King died in 1983, and Lawson King followed her in
death during 1985. In 1985 the I RS began investigating transfer
of the farm in 1982 from the senior Kings to the children’s
part ner shi ps. Not surprisingly, t he f eder al taxation
authorities clained that substantial taxes were due because the
children had purchased the farm at a price well below the fair
mar ket value for its devel opnent use. From 1985 to 1987, the
| RS dealt exclusively with Bonsall, who had prepared the tax
returns for the senior Kings' estates. After it failed to reach
a settlenment by negotiating with Bonsall, the IRS issued
deficiency notices, dated July 1, 1987, and August 28, 1987.
These notices assessed liability for gift and estate taxes, as
wel |l as penalties for fraud and undervaluation, at $68 nillion
excluding interest. The assessnments were based upon the IRS s
determination that the farm had a fair market value of $60
mllion.

On July 21, 1987, the King children retained Brown & Sturm
“to represent us in all Tax Matters relative to the Estate of W
Lawson King and the Estate of Cordelia E. King pending before

the Internal Revenue Service.” There was no oral or witten

(...continued)
bel i eved that conversion of the property entailed substantial risks.
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agreenent at the tinme between Brown & Sturm and the King
children regarding the fee for this representation.

In reference to the deficiency notices, Brown opined that
the governnent’s valuation was “entirely too high” to the point
of being “confiscatory.” Bonsall |ikew se declared that the
governnent’s valuation was “ridicul ous.” Brown believed that
the deficiency clains could be defended on the basis of
valuation and so advised the King children. James Jacobs,
husband of defendant Elizabeth Jacobs, testified at trial that
Brown had given the children “every indication . . . that there
should not be a real tax problenf and “that there would be, if
any, a very mnims [sic] tax.”

Because Brown & Sturm had never before tried a case before
the United States Tax Court?!® — indeed, Brown had never set foot
in Tax Court — Brown secured permission from the famly to
retain Charles Burton, Esquire, an experienced tax litigator.
The King children agreed to conpensate Burton and other
attorneys from his firm at the rate of $125 per hour. Br own
al so obtained permssion to hire two appraisers, Ron Lipman and

Bud Di eudonne, as consultants!® and secure retroactive fair

St urm however, had been admitted in United State Tax Court for severa
years.

" i pman and Di eudonne had prepared appraisals as part of two condemmation
(continued...)
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mar ket appraisals of the farm from two other appraisers, Adolph
Rohl and and GOscar Beasley, Jr. Brown received Rohland s
apprai sal, which determned the fair market value of the farmto
be $6.2 mllion, during OCctober 1987. He forwarded this
appraisal to Wlliam King, with a cover letter stating that the
apprai sal “appears to be well done.” Brown did not receive
Beasl ey’ s appraisal for $10.4 mllion until on or about February
29, 1988.

Nei ther Brown nor Sturm testified at trial regarding the

specific legal services, other than those outlined supra, that
they rendered for the King children between July 21, 1987, and
January 20, 1988, while the fee agreenent was under negoti ation.
The firm kept no tinme records or other docunments summarizing its
| egal services in the tax litigation. According to Burton's

billing statenments, however, Brown & Sturm

i held four personal and ten telephone
conferences with Burton or a nenber of
his firmregarding the tax litigation

ii. prepared nine petitions for filing in
United States Tax Court in response to
nine I RS deficiency notices;

(...continued)

cases involving part of the farm property in the mid-1980's. Brown represented
the King famly in these cases. Brown's purpose in hiring these two consultants
was to prevent the IRS fromusing themor their appraisals at trial in the tax
litigation.
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Pii. reviewed correspondence regarding
Burton’s revisions to t hose
petitions; and
iv. reviewed the answers of the IRS to the
petitions and decided to file replies
to the sane.
On January 20, 1988, appellants executed a fee agreenent wth
the King children.

C
The Fee Agreenent

Brown & Sturm proposed an initial fee agreenent to the King
children in Septenber 1987. This proposal was not |limted to
the tax litigation; instead, Brown & Sturm wanted the King
children to retain them “on a continuing basis” for *“all |egal
matters in any way touching upon the aforesaid |ands and
prem ses.” These legal matters were to include “devel opnent
deci sions, zoning problens, financing and refinancing problens,
sal es, | ease negotiations, and many other related matters.” For
t hese services, Brown & Sturm wanted eight percent of all noney
received from sales, rents, royalties, and license fees
generated by sales, |eases or developnent of the farm except
agricultural rentals or debt financing for taxes or devel opnent
front noney. The proposed agreenent was to remain in effect as
long as any of the King children retained an interest in the
farm Essentially, Brown & Sturm sought to becone an eight-
percent partner in the King children’ s devel opnment ventures.
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The King children, not surprisingly, rejected this sweeping
proposal, stating that they did not “feel it is in our best
interest on a long-term basis to make the commtnents detailed
in your proposal.” They went on to request that Brown & Sturm
develop a fee agreenent that addressed the inmmediate concerns
caused by the tax clains. At sonme point between Septenber 1987
and m d-January 1988, noreover, the King children requested that
Brown & Sturm take their case on an hourly basis. The firm
refused this request, stating that its services were not billed
on an hourly basis,? but agreeing in principle to take a
percentage of the tax savings achieved in litigation. Brown &
Sturm thus submitted a second proposed fee agreenent in which
its fee would be ten percent of any savings achieved in the tax
liability and fraud and wundervaluation penalties, but not

interest, neasured from the amounts claimed by the IRS in the

2In Brown’s own words, “[We said no, that we did not work by the hour.
W weren’t —we weren’'t for sale by the hour.” Brown also testified regarding
the firms policy on hourly billing

Q Now, when you were discussing with your clients the
fact that you would not take an hourly fee, what was
your plan if they insisted on an hourly fee? Wuld you
have wi thdrawn fromthe case?

A: 1 woul d have; yes.

Q So, that it is fair to say that they had to agree to
a contingent fee or |l ose you as their |awer?

A: They had to —that’s true. They'd have to get other
counsel. | couldn’t work that case on an hourly basis.
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deficiency notices. Wien the King children conplained that
fraud was not a real issue in this case, Brown & Sturm reduced
the fee percentage for any reduction in the fraud penalties to
five percent. Al parties executed the fee agreenment on January
20, 1988.1

D
Tax Litigation —Phase ||

As the tax litigation progressed, Brown & Sturm continued
to develop evidence on the fair market value of the farm
Beasley delivered his appraisal in Jlate February 1988,
estimating the farmis fair market value to be $10.4 mllion.
Brown comm ssioned two additional retroactive fair market value
appraisals, one fromL. W “Pat” Fey for $5.1 mllion, and the

other fromWIIliam Harps for $4.9 mllion. Both Brown and Sturm

“We note, at this point, that appellants explain that Burton gave his
bl essing to the fee agreenent with the King children. They point out that Burton
had told Brown & Sturmthat he customarily represented clients in tax deficiency
cases on a contingent fee basis, and his typical fee was 20 to 30 percent of any
reduction in the taxes, penalties, and concom tant interest assessed by the IRS
in the deficiency notices. Burton testified that Brown & Sturnis fee agreenent
was appropriate and reasonabl e because of the risks invol ved.

Appel l ees, on the other hand, point to the testinobny of John Mrshall,
Esquire, who averred at trial that Brown & Strum had acted unethically when it
set forth a reverse contingency fee based on IRS valuation of the farm The
governnent’s inflated valuation, Mrshall explained, did not realistically
estimate the King children's potential exposure. He further opined that Brown
had acted wunethically when he factored fraud penalties into the reverse
contingency fee if he believed, as he clained, that such penalties would not be
i nposed. Sheldon S. Cohen, Esquire, former Comm ssioner of the Internal Revenue
Service, testified that in nost cases tried before the Tax Court, attorneys bil
at a standard hourly rate. Although an attorney might agree to use a reverse
contingency arrangenent in sone circunstances, he would usually cap any fees
payabl e under those arrangenents.
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bel i eved these appraisals were valid and would stand up under
the Tax Court’s scrutiny.

The IRS |ikewi se developed evidence on the farnms fair
market valid during the same tinme frane. One | RS expert,
Ant hony Reynolds, found the fair market value to be about $36.5
mllion. 1In a letter dated Novenmber 28, 1988, Brown opined that
Reynol ds’ anal ysis had been seriously flawed. He also, however
indicated a willingness to negotiate a conprom se regarding the

farms value, and shortly thereafter settlenment negotiations

ensued. 14
Prior to the trial, the parties reached a settlenent
agreenment, and the King children signed off on it. In the

agreenent, the King siblings allowed the tax value of the farm

to be set at $20 million; in turn, the IRS waived all penalties,

“pppel | ees point out that Brown & Strum never considered enploying what
m ght have been its strongest defense against the fraud claim before the Tax
Court: that the Kings had relied upon erroneous professional advice by Bonsall
Such a defense mght have required appellants to testify before the Tax Court,
whi ch woul d have created a conflict in their representation under the Maryl and
Lawers’ Rules of Professional Conduct and forced themto withdraw. See Mi. R
Prof. Conduct 3.7 (precluding a lawer from acting as an advocate in a tria
during which he is likely to be a witness).

W also note that Brown's advice to the King children to settle was a
significant reversal from his previous position, that the fraud claim against
t hem was basel ess, the transaction was a bona fide sale, and the children would
eventually prevail in Tax Court. Appellees claimthat Brown took the earlier
position despite his know edge that the I RS possessed Wilf's letter of May 17
1982, detailing the potentially catastrophic tax consequences of the proposed

sal e. To justify his turnabout, Brown told the children that the letter and
associated testinony would conpromise their defenses to the fraud claim and
expose them to enornobus penalties — penalties he had previously denounced as
absurd.

18



as well as fraud, undervaluation, and other potential clains.
The siblings’ total liability came to about $20 nmillion.

On January 20, 1989, Brown & Sturm sent the King children
a statenment quantifying the fee due pursuant to the retainer
agr eenent . The total fee for Brown & Sturnmis representation
based upon the reduction in the tax value of the farm from $60
to $20 nmllion and elimnation of the penalties, canme to
$4, 810, 919. 75. The King children did not dispute the accuracy
of the fee conputation. In contrast, we note that the King
children paid $30,000 to Burton, the tax expert, for his
significant |egal services during the tax litigation.

To pay taxes and legal bills, the King children sought to
sel | the farm for devel opnent as quickly as possible.
Unfortunately, the market for commercial devel opnent real estate
was soft at the tinme, and without the sale of the farm the
children were unable to pay Brown & Sturnis fee. Thus, on March
2, 1989, the parties entered into an addendum wher eby paynent of
the fee would be deferred until Decenber 15, 1990, and the
children would pay interest at the rate of ten percent per annum
dating from March 15, 1989. Over the next several years, the
King children paid Brown & Sturm interest anmounting to

$1, 637,000, but no paynents were applied against the principal
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Appellants filed the instant claim for breach of contract, in
Sept enber 1996.

E
The Bankruptcy Litigation

Not surprisingly, the still-huge tax bill, sizable |egal
fees, and poor real estate market drove WIlliam King and his
partnership, Field Farnms, into Chapter 11 bankruptcy. In the
United States Bankruptcy Court for the District of Maryland,
appel lants filed two proofs of claim one for approximately $6
mllion for work performed in connection with the tax litigation
and one for $1 nmllion representing other |egal services. In
June 1995, King and Field Farns filed adversary proceedings
asserting various clains against Browmn & Sturm for $50 nmillion
in damages. The Bankruptcy Court tried the case and found that
the fee claim for the tax litigation exceeded the reasonable
value of such services as analyzed under the Bankruptcy Code.
See 11 U . S.C. 8§ 502(b)(4) (2000). As such, the court disall owed
the claim The United States District Court and United States
Court of Appeals for the Fourth Grcuit affirmed that finding.

Addi tional facts will be supplied infra as needed.

Di scussi on

In the case sub judice, we review the trial court’s findings

on m xed questions of fact and |law and questions of [|aw. W
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review findings of fact in the trial court under the standard of

review stated in Maryland Rule 8-131. In a bench trial 1like
this one, “the appellate court wll review the case on both the
| aw and the evidence. It will not set aside the judgnent of the

trial court on the evidence unless clearly erroneous, and wll
give due regard to the opportunity of the trial court to judge
the credibility of the wtnesses.” Mi. Rule 8-131(c). The
trial court is thus the gatekeeper for receiving and wei ghing
t he evidence. In contrast, we are bound by the trial court’s
evidentiary findings, and we will not disturb those findings on
appeal if they have support in any conpetent material evidence,
even if we would have reached a different conclusion regarding
t hat evi dence. Barnes v. Children’s Hosp., 109 M. App. 543,
553, 675 A 2d 558 (1996); Mayor & Council of Rockville wv.
Wal ker, 100 Md. App. 240, 256, 640 A .2d 751 (1994). Li kew se,
for m xed questions of fact and |aw, such as the questions posed
by appellants, we will affirmthe trial court’s judgnent when we
cannot say that its evidentiary findings were clearly erroneous,
and we find no error in that court’s application of the |aw

Bowers v. Eastern Alum num Corp., 240 M. 625, 626-27, 214 A 2d

924 (1965). On questions of |aw alone, such as those raised by
appel | ees on cross-appeal, where there is no dispute as to the

facts, Rule 8-131(c) does not apply. Pappas v. Mdern Mg. Co.,
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14 Md. App. 529, 538, 287 A 2d 798 (1972). In the instant case,
we hold on all questions that the court below did not err.

The trial court’s analysis of whether the retainer agreenent
was valid was properly rooted in a well-settled proposition of
| aw: Prior to retention, an attorney my bargain at arnis
length with a prospective client, but after that attorney has
been hired, the parties stand in a confidential and fiduciary
relationship, and the attorney bears the burden of show ng that
any subsequent transaction with his client is voluntary and

fair. Attorney Giievance Conmin. v. Korotki, 318 MI. 646, 666,
569 A 2d 1224 (1990) (citing Attorney Gievance Comin v.
Wight, 306 Ml. 93, 106, 507 A.2d 618 (1986); Tucker v. Dudl ey,
223 M. 467, 473, 164 A 2d 891 (1960); Etzel v. Duncan, 112 M.
346, 350-51, 76 A 493 (1910); Merryman v. Euler, 59 M. 588,

591 (1883)). | ndeed, in such circunstances, the |law makes a
presunption against the attorney and in favor of the client.
Merryman, 59 Md. at 591; see also Etzel, 112 Ml. at 351.

Here, the trial court found that a confidential relationship
exi sted between the parties when the retainer agreenent under
di spute was executed on January 20, 1988. W agree, finding no
clear error. Indeed, were we the trial court, we would be hard-
pressed to conclude otherwise fromthe facts in evidence, given

that over the six-nonth period prior to execution of the
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retainer agreenent, Brown & Sturm provided various services
related to the nmanagenent of litigation, which included hiring
consul tants, apprai sers and ot her counsel ; securing a
retroactive fair market appraisal for the farm consulting
extensively wth co-counsel specializing in tax |litigation;
preparing pleadings for filing in the United States Tax Court;
and reviewing IRS pleadings in the litigation. Regar dl ess of
the good notives clained by appellants for performng |egal
services prior to the execution of a retainer agreenent, ! under

Maryl and |aw, '® appellants bear “the onus . . . to prove the

®Appel | ants state that

[a]ll . . . actions were undertaken in the furtherance of the King
siblings’ interests, and were not done for Brown & Sturnis benefit.

The King siblings were in a nore tenuous position before
Brown & Sturm filed the petitions in Tax Court, and before the
appraisers and M. Burton’s firmwere hired. The services provided
by Brown & Sturm before the ternms of their conpensation had been
negotiated and finalized placed the clients in a nobre advantageous
position than they would have been in if Brown & Sturm had insisted
on negotiating and finalizing the terms of a fee agreenent before
Brown & Sturm would do anything for them

Appellants also claimthat it undertook these actions w thout security for any
fee at a tine when the King siblings could have hired other attorneys, such as
Burton, or Stephen Wnter, Esquire, who had represented Lois Aschenbach in
related matters, to run the tax case and benefit fromBrown & Sturms early work.
This view ignores the King siblings’ potential liability to Brown & Sturm in
quantum neruit had they hired other counsel.

®pAppel | ants make nmuch of California authority, Canpagna v. City of Sanger,
49 Cal. Rptr. 2d 676, 681 (Ct. App. 1996), stating that “[a] conflict of interest
does not necessarily arise sinply because there is a preexisting attorney-
client relationship or the attorney represents the client on a related matter.”
A large body of Maryland |aw exists governing creation of an attorney-client
relationship, and even if it did not, it is clear that here Brown & Sturm

(continued...)
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entire bona fides and fairness of the transaction.” Mer ryman,

59 Md. at 591.

I
Vol unt ari ness of Retai ner Agreenent

Gven that a confidential relationship existed, Mryland s
| aw governing voluntariness in transactions between attorneys
and clients applies to the fee agreenent. For a contract
bet ween attorney and client to be voluntary,

i the attorney nust not use his dom nant
position in the relationship to take
unfair advantage of the client, and

ii. the attorney nmust provi de full
di scl osure  of al | information and
advice required of the attorney under
the existing confidential relationship.

Korotki, 318 MI. at 666 (“‘[T]he attorney has the burden of

showi ng, not only that he used no undue influence, but that he
gave his client all the information and advice which it would
have been his duty to give if he hinself had not been
interested, and that the transaction was as beneficial to the
client as it would have been had the client dealt wth a

stranger.’”) (quoting Etzel v. Duncan, 112 Md. at 350-51).

(...continued)

represented the King children not sinply in “a related matter,” but in the early
phases of the matter at hand. Appellants had, in fact, represented the senior
Kings in related matters and, even if no formal attorney-client relationship
exi sted, appellants had worked closely with the King siblings on related matters
as well. Canpagna is thus inapposite.
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A
Appel l ants” M suse of Their Dom nant Position

The evidence supports the finding that Brown & Sturm
exerci sed dom nance over the King children. The undi sput ed
evidence shows that, although the firmis Iawers |acked
experience in handling appeals before the United States Tax
Court, they clearly offered their clients in this case extensive
expertise in the determnation of |and values. | ndeed,
condemation and |and valuation cases have been the cornerstone
of Brown’s |aw practice for nearly fifty years. Brown hi nsel f,
in fact, testified that the King children needed counsel wth
vast experience in land valuation during the tax litigation, and
he expl ained that he had handl ed hundreds of such cases over the
past forty-five years. Brown & Sturm al so had uni que know edge
of the farm having served as the settlenent attorneys in 1982
and having perfornmed various |legal services for King famly
menbers between 1981 and 1994. The court thus found that Brown
& Sturm by virtue of its acknow edged expertise in matters of
| and val uation, exercised dom nance vis-a-vis the King children
in a tax litigation matter hinging upon valuation of the King
Far m

Because Brown & Sturmis lawers were in a position of
dom nance over the King children, they had a duty to refrain
from taking unfair advantage of the children’s dil emm. The

25



trial court’s findings of fact show that Brown & Sturmfailed to
exerci se proper restraint. First, the court found as a fact
that in their initial fee proposal to represent appellees, the
appel l ants sought “to take unfair advantage of the [appellees]
by overreaching.” The court’s findings of fact are supported by
at | east four undisputed facts:

i Appel | ant s did not conply W th

appel | ees’ request ed scope of
representation by [imting their
pr oposed representation to t hose

matters pending before the Interna
Revenue Servi ce.

ii. The agr eenent gave appel | ees no
recourse to dismss appellants should
they prove to |ack needed expertise or
per f orm substandard | egal worKk.

. The proposed conpensation, which
woul d have been based upon sales
| eases or devel opnent of the farm
bore little relation to the actua
work being done, and appellants
could conceivably have received
substanti al suns of noney for
renderi ng few or no | ega
servi ces.

iv. The agreenent required appellees to
continue conpensating appellants even
if they weventually discharged them
Paynment was contingent wupon the King
children’s cont i nui ng owner shi p or
control of the farm rather than the
duration of representation.?'’

Ypppel l ants make nuch of the court’s findings regarding the initial fee
agreenent that appellees rejected. They point to opinions of the Cormttee on

(continued...)
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Next, when the court found that when King siblings resisted

appellants’ fairly patent efforts to becone co-devel opers for

the land and sought an hourly billing arrangenent, they clung
i nappropriately to another non-standard fee arrangenent, a
reverse contingency fee agreenent. Brown hinself averred that

the firm would have withdrawn from representati on had appell ees
i nsisted upon hourly billing. Moreover, the court heard expert
testinony from a forner Comm ssioner of the Internal Revenue
Service, now a successful private practitioner, stating that
reverse contingency arrangenents are perm ssible, but that the
client’s wi shes govern when he asks that tinme and expenses form

the basis for a billing agreenent, as had the King children.®®

(...continued)

Et hics of the Maryland State Bar Association, Ethics Docket Nos. 86-84 and 92-21,
and the Restatenent (Third) of the Law Governing Lawers § 46 (Proposed Final
Draft No. 1, 1996), stating that fees based upon a percentage of the val ue of
property or revenues from property are neither unheard of nor per se unethical
We question, however, whether the Conmmittee on Ethics and the Restatenent
commentators woul d endorse a fee arrangenent |ike the one proposed, designed to
endure for as long as the client owned the parcel in controversy. Mreover, the
court’s conments were not intended to set forth a hard-and-fast rule banning fee
arrangenents based on rents and profits. W believe, instead, the court sought
to reveal appellants’ notive in forcing an oppressive fee agreement upon their
clients —to elbow their way into a potentially lucrative business opportunity.

Bappel l ants assert that the court erred when it accepted the testinony of
Conmi ssi oner Cohen, because the Maryland Court of Appeals has allowed the use of
reverse contingent fees in taxation cases. See, e.g., dadding v. Langrall, Miir
& Noppi nger, 285 M. 210, 401 A 2d 662 (1979); Kirsner v. Fleischmann, 261 M.
164, 274 A 2d 339 (1971). They ignore, however, the trial court’s well-defined
role as finder of fact, and they m sunderstand the nature of Cohen’s testinony.
Cohen did not assert that reverse contingent fees are illegal; instead, he
testified as to comon and accepted practices anbng attorneys who represent

(continued...)
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The court al so acknow edged appel |l ees’ “sense of desperation” in
seeking legal services from Brown & Sturm quoting their letter

dated Septenber 11, 1987, rejecting the initial fee proposal:

“We urgently need your legal services . . . . W trust you wll
accept our request for services . . . in accordance with our
i mredi at e needs. A pronpt response will be appreciated.” By

conditioning continued services upon a reverse contingency
arrangenent, the court found, appellants coerced appellees,
“depriv[ing then] of the ability to choose a fee agreenent that
was in their best interests.”

We see no clear error in the court’s findings of fact, and
we also conclude that the court applied the law properly to
t hose facts. Not only does the court’s opinion rely upon
conpetent material evidence, but the weight of the evidence
presented by both sides wundergirds a finding for appellees.
W t hout question, Brown & Sturm continuously represented nenbers
of the King famly for several years on matters related to the

sale of the farm Despite its breathtaking failure to safeguard

(...continued)
clients before the IRS. Beyond the court’s clear authority to weigh the
testinony of all witnesses, including experts, the court acknow edged that Cohen
had sinply given standard of practice testinony necessary for its consideration
of whether appellants’ fee was reasonable under the Maryl and Lawyers’ Rul es of
Prof essi onal Conduct Rule 1.5. That rule enunerates eight factors to be
considered in determ ning reasonabl eness. See Ml. R Prof. Conduct 1.5(a)(3)
(“The factors to be considered in determning the reasonabl eness of a fee include
the fee customarily charged in the locality for sinmilar |egal services.”).
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the King children’s best interests by heedi ng warni ngs about the
tax consequences of the sale, Brown & Sturm brought considerable
| and val uation experience to the table that obviously bol stered
the King famly's confidence in and dependence upon the firm
After the initial flurry of criticismregarding Bonsall’'s ill-
advised plan to sell the farm the King siblings had no reason
to believe that Brown & Sturmis valuation of the farm and
analysis of the Tax Court’s claim were based upon any factors
ot her than genuine diligence and concern. The court below did
not err in finding that appellants msused their dom nant
posi tion.

B
Appel lants’ Failure to Make Full Disclosure

In negotiating the fee agreenent, appellants not only took
advantage of their domnant position vis-a-vis the King
children, but they also failed to make full disclosure of all
information and advice that the siblings would have required
under the existing confidential relationship. In Maryl and,
whet her an agreenent between attorney and client is voluntary
depends upon such discl osure. See Korotki, 318 M. at 666.
“Consequent | vy, if the attorney relies on a special fee
arrangenent in defense of a . . . conplaint that a clearly

excessive fee has been charged, the attorney nust denonstrate

29



that the arrangenment was nade ‘after disclosures appropriate to
the existing confidential relationship. . . .’” 1d. (quoting
Wight, 306 Ml. at 106). The undi sputed evidence here shows
that the reverse contingency fee was based on a reduction in the
tax liability claimed by the IRS, which in turn, was prem sed
upon the farm having a fair market value of $60 mllion, an
inflated sum of nore than double any other contenporaneous
apprai sal of the property. The court bel ow found, based on the
evidence presented at the trial, that Brown & Sturm failed to
disclose to the famly at the tine of the agreenment a nore
realistic worst-case market value of the farm for the purposes
of federal taxation — and that information would have
significantly reduced the anpunt agreed upon as a benchmark for
tax liability in the retainer agreenent.

The trial court based its finding upon conpetent, materia
evi dence, mnmuch of which was undi sputed. Evidence adduced at the
trial denonstrated that Brown & Sturm knew of other appraisals
of the farm that had been perforned during fee negotiations.
These appraisals were significantly shy of the $60 mllion
appr ai sal upon which the IRS deficiency notice had been based.

The court also applied the law correctly. It first cited

Rule 1.5(c) of the Maryland Lawers’ Rules of Professional
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Conduct, ® which governs contingency fee arrangenents in this
State. Because Rule 1.5(c) 1is silent regarding reverse
contingency fees, the court also relied upon the equivalent
American Bar Association (ABA) Mdel Rules of Professional
Conduct Rule 1.5(c)?° and Formal Opinion 93-373 of the ABA
Committee of Ethics and Professional Responsibility, which, we
note, is the leading opinion on this issue. Formal Opi nion 93-
373 states “that in a reverse contingent fee agreenent, there
nmust be a reasonabl e benchmark figure from which the savings are
to be calculated.” The court thus concluded, on the basis of
expert testinony regarding the standard practices in the setting

of reverse contingency fees, that the benchmark in the case sub

j udi ce was unreasonably high

“Rule 1.5(c) states:

A fee may be contingent on the outconme of the matter for which the
service is rendered, except in a matter in which a contingent fee
agreenent is prohibited by paragraph (d) or other |law. The terns of
a contingent fee agreenent shall be comunicated to the client in
writing. The conmunication shall state the nethod by which the fee
is to be determined, including the percentage or percentages that
shall accrue to the lawer in the event of settlenent, trial or
appeal, litigation and other expenses to be deducted from the
recovery, and whether such expenses are to be deducted before or
after the contingent fee is calculated. Upon conclusion of a
contingent fee matter, the |lawer shall provide the client with a
written statenent stating the outcone of the matter, and, if there
is a recovery, showing the renmittance to the client and the nethod
of its determ nation.

“Mpdel Rule 1.5(c) is substantially identical to Maryland Rule 1.5(c).
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Formal Opinion 93-373 explains that the anmobunt demanded by
the plaintiff cannot automatically be selected as a benchmark
figure, for the plaintiff’s original claimmy be unrealistic:

A plaintiff my sue defendant for
$1, 000, 000, but the fact that sum is naned
in the conplaint does not necessarily nean
that plaintiff’s claimcan fairly be said to
be for that anount. Plaintiff’s counsel
often overstate the anobunt to which their
client is entitled, and indeed have little
incentive for restraint. Thus, the anount
demanded cannot automatically be the nunber
from which the savings resulting from a
judgnent or settlenent can reasonably be
calculated. . . . \Wether or not a specific
ad damum figure 1is nentioned, for an
unliquidated claim it is incunbent on the
defendant’s lawer fairly to evaluate the
plaintiffs claim and set a reasonable
nunber as the anount from which the

plaintiff’s recovery wll be subtracted to
det erm ne def endant’ s savi ngs. The
sensitivity of this exerci se becones

apparent when it is recognized that to the

extent defendant’s |awyer exaggerates the

value of plaintiff'’s claim def endant’ s

| awyer enhances his or her prospect of

recovering on the contingent arrangenent.
ABA Comm on Ethics and Prof’|l Responsibility, Formal Op. 93-373
at 1001:181-82 (1993) (enphasis added). The Conmttee goes on
to suggest that though no per se rule applies and each case nust
be judged on its own facts, “the reasonabl eness of the anount of
a ‘reverse’ contingent fee does depend on the degree to which

savings from liability is reasonably ascertainable rather than

a purely speculative one, which in turn may well depend on the
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character of the damages claim on which it is based.” ld. at
1001: 182.

Expert witnesses for the appellees agreed that the
governnment’s claimwas unrealistic, and Brown & Sturm should not
have presented it to clients as a basis for the fee. The court
heard from John Marshall, Esquire, a promnent Atlanta attorney
and frequent |ecturer on ethics. Marshall told the court that
a lawer who wanted to charge a reverse contingency fee “is
required at the outset of the case, at the time the fee
arrangenment is agreed to by the client, to nake a reasonable
estimate of what the real exposure nay be.” The attorney, said
Marshall, can “only . . . earn nobney on a reverse contingency
fee if the disposition of the case was |ess than that reasonable
exposure.” When Conm ssioner Cohen testified, he agreed that
the governnent’s original estimte did not reflect the King
siblings’ actual exposure: “[T]here are deficiency notices and
there are deficiency notices. There are sone that are tight and
ask for . . . the maximum the CGovernnent realistically views it
can get, and there are others where you know there’'s water in
them from the beginning.” Appel lants, as land valuation
speci al i sts, knew that the governnent’s estinmate in the
deficiency notice was unrealistic — indeed, they had estimates

in hand pertaining to State and County tax matters — and even
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if they |acked such know edge, they had a duty, as appellees’
attorneys, to research the matter carefully before holding out
$60 mllion as a benchmark figure. Appel lants thus failed to
maeke the full disclosure to their clients that is required in a
confidential relationshinp.

Appel l ants attack the court’s use of the nodel rules and ABA
ethics opinions interpreting them?2! Maryl and has, however,
substantially adopted the ABA Mdel Rules into the Maryland
Rul es of Professional Conduct, including Rule 1.5, and the ABA's
opi nions regarding the Mdel Rules, though not binding, Attorney
Gievance Conmmin v. Gegory, 311 M. 522, 531, 536 A 2d 646
(1988), are highly persuasive authority in Maryland courts. Id.
at 531-32 (“As a practical matter, . . . where an attorney can
denonstrate reasonable reliance upon an ethics opinion on point,
that fact is likely to have a significant effect on the initia
decision of the Attorney Gievance Conm ssion concerning the
filing of a conplaint, as well as upon the determ nation or
di sposition of those charges that may be filed.”); see, e.g.,
Attorney Gievance Commin v. Kenp, 335 Md. 1, 17, 641 A 2d 510

(1994) (regarding Rule 1.1); Prahinski v. Prahinski, 321 M.

Zpppel lants also tell us that ethics opinions and case |aw regarding
contingency fees, like legislation in reference to the same, do not apply
retroactively to fees negotiated before the opinions were issued. They cite no
authority supporting this “rule.”
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227, 240, 582 A 2d 784 (1990) (regarding the inalienability of
a lawer’s goodwill); Attorney Gievance Cormin v. Martin, 308
Md. 272, 283, 518 A 2d 1050 (1987) (regarding a |awer’s
i nvol venent in a second profession).

Appel l ants al so argue that the court’s conclusion that the
fee here was coercive in nature betrayed an “inperm ssible bias
agai nst contingent fees.” W do not see such bias here at al
—the trial court neither said nor inplied that contingency fees
were inpermssible. Appellants instead fell under the weight of
their own overreaching conduct and the conpetent, material, and
often undi sputed evidence regarding the sane. In its opinion,
the court stressed that, nonths into the representation, Brown
& Sturm | awers by their own adm ssion threatened to w thdraw as
counsel unless the King siblings agreed to the reverse
conti ngency arrangenent. It is beyond dispute that had such a
resignation occurred while the King siblings were in the m dst
of negotiations with the Tax Court, their chances of reaching a
favorable outcone would have been prejudiced. As the trial
court noted in its findings, noreover, the undisputed facts show
that appellees at this tinme faced the loss of the famly farm
and even bankruptcy? and expressed to Brown & Sturmtheir clear

sense of desperation about the dilemma. The undi sputed facts

ZFor WIlliamKing, unfortunately, this fear became reality.
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al so show that when the parties finally signed the agreenent,
over four nonths into the representation, the King children
believed that no attorneys were better suited to defend their
interests, and they believed they had no other choice but to go
along with the fee agreenent. Appel lants thus wused their
dom nant position to take undue advantage of appellees, and they
failed to disclose fully to appellees information they had
regarding the fair market value of the farm and their realistic
tax liability. For these reasons, we affirmthe finding of the
trial court.

|1
Fai rness of Retainer Agreenent

W also affirm the trial court’s finding on appellants’
second issue, whether the retainer agreenent was fair. Under
Maryl and |aw, “the fact that the client agreed to the [anount of
the fee] does not relieve the attorney from the burden of
showi ng that the amount agreed upon was fair and reasonable.”
Korotki, 318 M. at 666 (quoting Tucker, 223 M. at 473).
| nstead, courts determ ne whether a contingent fee is reasonable
using two indicia of fairness, both of which nust apply. First,
the agreenent nust have been reasonable in principle when the
parties entered into it. Second, after the contingency has been

met and the fee quantified, the agreenent nust be reasonable in
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operation, as tested against the factors set forth in the
Maryl and Lawyers' Rules of Professional Conduct Rule 1.5(a).

Attorney Gievance Commin v. Pennington, 355 M. 61, 74, 733

A 2d 1029 (1999) (“Korotki teaches . . . that an agreenent,
reasonable when nade, may becone unreasonable in light of
changed facts and circunstances. Thus, as Korotki points out,

the question of the reasonableness of a contingent fee
agreenent, or one with contingent features, nust be revisited
after the fee is quantified or quantifiable and tested by the
factors enunerated in Rule 1.5(a).”) (citing Korotki, 318 M.
at 664-65) (citations omtted). As the Suprene Court of Arizona
has stated, and the Court of Appeals cited with approval in

Korotki, 318 MI. at 664-65,

W do not believe . . . that recognition of
the propriety of the initial fee arrangenent
gives the |awer carte blanche to charge the
agr eed per cent age regardl ess of t he
ci rcunst ances whi ch eventual |y devel op
Either a fixed or <contingent fee, proper
when contracted for, nmay later turn out to
be excessive. W realize that business
contracts may be enforced between those in
equal bargai ning capacities, even though

they turn out to be unfair, inequitable or
harsh. However, a fee agreenent between
lawer and client is not an ordinary
busi ness contract. The profession has both

an obligation of public service and duties
to clients which transcend ordi nary business
rel ationships and prohibit the lawer from
t aki ng advantage of the client.
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In re Swartz, 686 P.2d 1236, 1243 (Ariz. 1984) (citations

omtted) (enphasis added). The evidence supports a finding that
the here was unreasonable, both at its inception and after it
was quantified.

A
Unr easonabl eness at | nception

The court below found the fee to be unreasonable at its

i nception under reasoning simlar to that set forth supra to

show appellants failed to nmke full disclosure when the fee
agreenent was negotiated, nanely that appellants failed to
communi cate appellees’ reasonable exposure to liability under
the I'RS deficiency notices. Although appellants were clearly in
a position to ascertain that exposure, the court found, they
i nstead based the fee agreenent upon the governnent’s inflated
claim which in turn, unreasonably inflated the potential fee.
To support this conclusion, the court <cited the follow ng
findings of fact, which it made based in large part on
undi sput ed testinony:
i Brown hinself testified that from the
time that representation began, he
believed that the governnent val uation
of the farm was “entirely too high.”
He also knew that the Tax Court worked

“l'ike a condemation jury; they split
the difference and conproni se.”??

ZG ven this testinony, we find it somewhat disingenuous that appellants now
(continued...)
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ii. Brown clearly knew of fair market val ue
appraisals of the farm ranging from
$6.2 nmillion to $24.8 nillion, suns
that were between 60 and 90 percent
| ess than the valuation of $60 mllion
asserted by the IRS.
Pii. In a letter dated August 20, 1990,
Sturm stated that he and Brown
believed that they could have
convinced the Tax Court to accept
appraisals in the range of $5
mllion as a fair market value of
the farmin 1982.
Addi tionally, Conmm ssioner Cohen had testified that attorneys
who represent persons before the Tax Court are entitled to view
the docunents that support governnment valuation clains. The
court found no evidence on the record that appellants sought
out such information prior to execution of the retainer
agreenent. The court’s findings of fact thus have solid, indeed
undi sputed, support in the record. From the chasm that
separates what appellants actually knew and what they told their
clients, the court below could have with good cause inferred

that appellants acted to take advantage of appellees and ignored

their obligation to public service.

(...continued)

argue, in an attenpt to discredit Conmm ssioner Cohen’s testinony regarding
“water” in the deficiency notice, that a deficiency notice is tantanmount to
finality: “A statutory tax deficiency assessnent constitutes the final word by

the IRS, at which tinme the IRS has the right to begin collection proceedings
subject to judicial review"”
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B
Unr easonabl eness When Quantifi ed

The trial <court also found that appellants’ fee was
unreasonable when it was quantified, i.e., at the tine the King
children settled with the IRS. W identify no clear error in
its finding. To determ ne the reasonabl eness of the quantified
fee, the court exam ned that fee under the criteria set forth in
the Maryland Lawyers’ Rules of Professional Conduct Rule 1.5(a),

as Pennington, 355 Md. at 74, and Korotki, 318 Ml. at 664-65

direct. Its analysis of the facts under each criterion was
extensi ve, and we sunmari ze herein:

i As for “the time and |abor required,
the novelty and difficulty of the
guestions involved, and the skil
requisite to perform the |egal service
properly,” see M. R Prof. Conduct
1.5(a)(1), t he court f ound t hat
appel lants, by their own adm ssion, did
not keep tine records and thus could
not estimte the anobunt of tinme spent

on appel | ees’ case. In contrast, tax
l[itigator Burton, who charged on an
hourly  basis, received a fee of
$30, 000, representing about 240 hours
of service. The Ilitigation posed no
novel or difficulty questions, even if
appel | ant s’ subst anti al skill and

know edge of valuation was inportant to
appel l ees’ efforts to defend against
I RS cl ai ns.

ii. As for “the likelihood, if apparent to
the client, that the acceptance of the
particul ar enpl oynent Wil | precl ude
ot her enploynent by the |awer,” see R
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1.5(a)(2), t he cou
plaintiffs presented

rt f ound t hat

no evidence

t hat

the representation would preclude them

from ot her enpl oynent.

il As for “t he

fee customarily

char ged in t he locality for
simlar legal services,” see R
1.5(a)(3), the court, relying upon
Comm ssi oner Cohen’ s t esti nony,

f ound t hat t he st andard

practice in Tax Court
hourly fee structure,

if the client r

equests it.

of
is to use an

especially
He

testified that the largest fee of

which he knew was

|l i kewi se, Burton

firms highest fee ever

$400, 000.

iv. As for “the amunt involved and

$1.2 mllion;

stated that his

had been

t he

results obtained,” see R 1.5(a)(4),
the ~court found that although the
anount in controver sy had been
substantial, a realistic estimte
t he Ki ng children’s exposure  was
as the liability

nowhere near as great

claimed by the governnent.

of

Furt her,

undi sputed evidence cited by the court
ion in valuation
in the final

shows that the reduct
ultimately reflected

settlement was in no part due
| ndeed, the IRS

appel lants’ efforts.

to

changed its wvaluation in pleadings
submtted shortly before the tria
after it obt ai ned an i ndependent
estimate of the farms val ue. The

court additionally rem nded appellants
that any “results” they obtained were
for they were

of dubi ous val ue,

24AS
def endant s’

the court dryly observed, “If
case an average of six hours a day,

[ appel | ant s]
five days a week,

had worked on the

for the entire

18 nonth period of representation, their hourly rate for the fee clainmed would

be $2,056.”
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Vi

Vii.

viii
fixed

personally involved in the ill-advised
transfer t hat | ed to t he t ax
litigation. Brown had been warned
repeatedly by Piper & Marbury’'s G Van
Vel sor Wl f of the tax calamty that
m ght occur, but he and Sturm did
nothing to avert the crisis.

As for “the tinme limtations inposed by
the client or by the circunstances,”
see R 1.5(a)(5), the court found that
appel I ants present ed no evi dence
regar di ng such limtations or
ci rcunst ances.

As for “the nature and length of the
pr of essi onal relationship wth t he
client,” see R 1.5(a)(6), the court
found that the Ilengthy relationship
bet ween appellants and the King famly
was not a factor, except to strengthen
its finding t hat a confidentia
relationship exi sted bet ween t he
parties at the time the retainer
agreenent was signed.

As for “t he experi ence,
reputation, and ability of the
| awer or lawers performng the

services,” see R 1.5(a)(7), the
court f ound t hat al t hough
appel | ants br ought uni que

knowl edge of the King farm and
extensive valuation experience to
the table, they had no experience
in trying cases in Tax Court, and
in fact, they relied on outside
counsel for any real expertise in
t axati on.

Finally, as for “whether the fee is
or contingent,” see R 1.5(a)(8),
the fee was of the latter type.
The court reiterated its finding
that appellants acted contrary to
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Rule 1.5(c) (governing contingent
f ees) by failing to set t he
benchmark figure in the retainer
agreenent based upon appellees

reasonabl e exposure. The court
also restated its finding that the
agreenent had been coercive in
nature, because its contingency
terms had been negotiated under
appellants’ threat of wthdrawal
months after the representation
began.

The court concluded that the fee of $4,810,919.75 was
unr easonabl e because it bore little relation to the tine, |abor,
novelty and risk of the legal problem — a problem the court
noted, in part created by appellants —and further, experienced

tax practitioners, including a fornmer Comm ssioner of Interna
Revenue, had testified that such a fee was uncomon in practice.
W see no clear error in the court’s findings of fact, nor can
we criticize the manner in which it applied Rule 1.5(a).

Finally, in Korotki, the leading Miryland case on the
reasonabl eness of fees, the Court of Appeals held that the
attorney’'s contingent fee violated not only Maryland s rule
agai nst excessive fees but also the prohibitions of D sciplinary
Rule 5-103(A) of the former Maryland Code of Professional
Responsibility, which prohibited a lawer from obtaining a

proprietary interest in the client’s cause of action.? The

®DR 5-103(A) states:
(continued...)
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reverse contingency fee arrangenent ultimately reached could be
construed as appellants “Plan B’ in lieu of the initial
proposed agreenent giving them an interest in the rents and
royalties from the farm As such, it mght tread upon the
current counterpart to DR 5-103(A), Rule 1.8(j) of the Maryland
Lawyers’ Rul es of Professional Responsibility.? W affirm

11
Col | ateral Estoppel

On cross-appeal, appellees remnd this Court of the decision
of the Bankruptcy Court denying appellants' claim against
Wlliam King and Field Farns to recover legal fees, and they

rai se the issue of collateral estoppel. We affirmthe findings

(...continued)
A lawer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation he is conducting for a
client, except that he may:

(1) Acquire a lien granted by law to secure his fee or
expenses.

(2) Contract with a client for a reasonable contingent
fee in a civil case

®Rule 1.8(j) states:
A lawer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation the |awer is conducting for

a client, except that the |lawer may:

(1) acquire a lien granted by law to secure the lawer's fee or
expenses; and

(2) subject to Rule 1.5 contract with a client for a reasonable
contingent fee in a civil case.
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of the court below, which twice denied appellees’ notion on
grounds of collateral estoppel.

A
Procedural History

The tax litigation forced King and Field Farns into Chapter
11 bankruptcy protection. Appel | ants brought a claim for fees
that was virtually identical to the claim sub judice against the
debtors in Bankruptcy Court. The debtors objected and asserted
separate clains against appellants for |egal malpractice, breach
of fiduciary equity, fraud, resci ssion, avoi dance of
preferenti al transfer, equi t abl e subr ogat i on, and civil
conspiracy. After a bench trial, the Bankruptcy Court rejected
all clains nmade by both sides.

The court’s reasoning, however, was telling. It rejected
outright appellants' clains on the nerits, but it declined the
counterclains made by the debtors on the basis of limtations
and | aches, ruling instead that those clains could be pressed in
the form of recoupnent against appellants' claimfor |egal fees.
The court then found that appellants had been negligent as to
the debtors in the underlying sale of the farm? and such

negligence was the proximate cause of the tax litigation. |t

“I'n its opinion from the bench, the Bankruptcy Court found King to be
“totally unsophisticated” and opined that appellants “should have known of his
dependence on themin representing him” because “[t]here were no other attorneys
but Brown & Sturmto give advice.”
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assessed damages in the anobunt of $11 nmllion, an amount far
exceeding the anopunt clainmed by appellants in |egal fees and
fully offsetting any fees King and Field Farns m ght owe. The
court alternatively found that appellants’' claim for fees arose
from their own negligent acts, and that fee had been negoti ated
even as the lawers knew that the debtors were in a precarious
position. Finally, the Bankruptcy Court found that the fee was
unreasonabl e under 11 U.S.C. 8 502(b)(4),%® because appellants
al ready had received pre-petition from the debtor and appell ees
a sum of $1,637,000, representing interest on its fee. In the
court’s view, that sum represented sufficient paynent for the
reasonabl e value of the firm s services.

Appellants sub judice appealed the Bankruptcy Court's
deci si on. In affirmng, the United States District Court for
the District of Maryland rejected appellants' argunent that King
and Field Farns had been contributorily negligent or had assuned
any risk in the land sale. The court also rebuffed appellants’

contention that the debtors could not use nal practice as a basis

BSection 502(b)(4) states in relevant part:

[I]f . . . objection to a claimis made, the court, after notice and
a hearing, shall determne the amount of such claim in |awful
currency of the United States as of the date of the filing of the
petition, and shall allow such claimin such amount, except to the
extent that . . . if such claimis for services of an insider or
attorney of the debtor, such claim exceeds the reasonable val ue of
such services
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for set-off or recoupnent and upheld the Bankruptcy Court’s
finding that the fee was unreasonabl e under section 502(b)(4).
Appel l ants further appealed to the United States Court of
Appeals for the Fourth Circuit, which affirmed the findings of
the District Court. In holding that the Bankruptcy Court did
not err, the Fourth Grcuit, like the courts below challenged
appel lants' practices in structuring the original sale and

undertaking the tax litigation:

Browmm & Sturmis services in the IRS
l[itigation became necessary because of the
guesti onabl e way in whi ch t he firm
structured the sale of the farm In
addition, Brown & Sturm was apparently not
sufficiently schooled in tax [litigation

because it retained the services of Charles
Burton as tax expert “to guide them through
the tax court . . . and nmake sure everything
was properly prepared.”

Brown & Sturmv. Field Farns Ltd. P ship (In re Field Farns Ltd.
P'ship), No. 96-2528, 1997 U S. App. LEXIS 21249, at *10 (4t"

Cr. Aug. 11, 1997). Nevert hel ess, the court backed away from
t he Bankruptcy Court’s nal practice rationale, declined to affirm
on the basis of recoupnment, and rested its decision solely upon
section 502(b)(4):

W need not address whether the equitable

remedy of r ecoupnent was available to

WIlliam King and Field Farns. Because the

bankruptcy court properly disallowed Brown &
Sturmis clains pursuant to 8§ 502(b)(4),
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there are no clainms against which to apply
recoupnent .

ld. at 13-14. Neither did the Fourth Crcuit endorse the

debtors’ “other argunents, including those concerning rescission
and the recovery of certain transfers to Brown & Sturm nade
prior to the petition date,” for it found them to be “wthout
merit.”

Armed with this opinion and anxious to capitalize upon the
success of their co-tenants, appellees tw ce sought to show the
court below that appellants’ clains were barred by collateral
est oppel . In March 1998, Jacobs and the Aschenbach appellants

nmoved to dismss the case sub judice based on collatera

est oppel . The court denied their notion from the bench,
expl ai ni ng t hat

a finding of negligence was not necessary in
or der for the federal court to have
disallowed the attorney’'s fees, although
there was reference nade to it, as | pointed
out in r eadi ng from Judge Friend s
transcript, as well as it | were to sinply
| ook at the sanme recitation at the very end
of Subsection 2(a) of the Fourth Circuit’s
opi ni on.

They do the sane. They call the advice
— 1 think they were very kind — called the
advice from Brown & Sturm questionabl e. I
t hi nk perhaps Judge Friend [who presided in
Bankruptcy Court] found it a lot nore than
guest i onabl e.
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But in any event . . . [the Court of
Appeals] did throw in the reference to the
fact that [Burton] charged 30,000 and they
char ged six mllion and that they had
received two mllion, et cetera.

So, | think there were certainly enough
bases wupon which the Fourth Crcuit and
Judge Friend could have found and determ ned
that this was an unreasonable fee wthout
reference to negligence or non-negligence of
the law firm

And for that reason, as | read, anong
others, Miurray International v. Gahan{, 315
Md. 543, 555 A 2d 502 (1989),] from our
Court of Appeals, it was not necessary to
have found negligence in order to arrive at
the decision that was arrived at.

Consequently, <collateral estoppel does
not apply.

The court |ater denied appellees’ sunmary judgnent notion
made in part on collateral estoppel grounds, explaining that the
Fourth Circuit’s unwllingness to allow recoupnment nooted that
issue and nmade it non-essential to the final judgnent of the
Bankruptcy Court. Li kew se, the court also noted, the issue of
duress had never actually arisen in Bankruptcy Court, nuch |ess
formed the basis for the final judgnent there. Finally, the
court stated, the standard of reasonableness for evaluating a
claimfor attorney's fees under federal bankruptcy law is “quite
different from Rule 1.5(a) of the Maryland Lawers[’] Rules of
Prof essional Conduct,” which is based on the comon |aw of
Mar yl and. Because appellees nmade their argunments in the case
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sub judice based upon the latter standard rather than the forner
one —indeed, factual findings regarding the reasonabl eness of
appel lants’ fee under Rule 1.5(a) were inconplete at the tinme of
the motion —the court below declined to grant summary judgnent
on the basis of collateral estoppel.?® W agree.

B
St andard of Revi ew

Al t hough one of the notions denied in the trial court was
styled as a notion to dismss, the court nevertheless *“I|ooked
outside the four corners of the conplaint and relied upon the
determ nations made by” the Bankruptcy Court and the Fourth
Circuit “in the prior action.” Deitz v. Palaigos, 120 M. App.
380, 393, 707 A 2d 427 (1998); see also Mi. Rule 2-322(c) (“If,
on a notion to dismss for failure of the pleading to state a
claim upon which relief can be granted, matters outside the
pl eading are presented to and not excluded by the court, the
notion shall be treated as one for summary judgnent . . . .7).

As such, we treat both denials in the court bel ow as though that

®The court, we note, based its judgment after the trial upon of one
appel l ees’ three original contentions, that a confidential relationship existed
between the parties, and it addressed Rule 1.5(a) in that context. It made no
findings regarding the applicability of the seven additional factors set forth
in Post, 349 M. at 142, and Son, 349 M. at 441, and to what extent the
equi table remedy described in those cases might be available. Neither did the
court express any opinion regardi ng whet her appellees' paynent of $1,637,000 to
appel l ants constituted sufficient conpensation or whether Brown & Sturm s actions
regarding the sale of the King Farm was nal practi ce.
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court had in front of it twd separate notions for sunmary

judgnent, id., and our standard of review is the standard
applicable to a denial of a notion for sunmmary judgnent. See

Wllianms v. Mntgonery County, 123 M. App. 119, 124, 716 A 2d

1100 (1998). W nust determ ne whether the trial court was
|l egally correct. ld. at 125; Nationwde Miut. Fire Ins. Co. V.
Tufts, 118 M. App. 180, 186, 702 A 2d 422 (1997). “In so

doing, we review the sanme material from the record and decide
the sanme legal issues as the circuit court,” id., whether the
party in whose favor judgnent was entered was so entitled as a
matter of |aw Mi. Rule 2-501(e). The trial court, however,
may exercise its discretion to deny that notion. “‘[A] denial
(as distinguished froma grant) of a sunmary judgnment notion, as
wel |l as foregoing the ruling on such a notion either tenporarily
until later in the proceedings or for resolution by trial of the
general issue, involves not only pure |egal questions but also
an exercise of discretion as to whether the decision should be
postponed until it can be supported by a conplete factual
record.’” Presbyterian Univ. Hosp. v. WIlson, 99 Ml. App. 305,
312-13, 637 A 2d 486 (1994) (quoting Metropolitan Mge. Fund,
Inc. v. Basiliko, 288 M. 25, 28-29, 415 A 2d 582 (1980)),

aff’d, 337 Md. 541, 654 A 2d 1324 (1995). Absent clear abuse of

51



di scretion, we wll not disturb the trial court’s exercise of

di scretion on appeal. Id.

C
Law of Col |l ateral Estoppel

Col l ateral estoppel bars a party from re-litigating any
i ssue of fact or law conclusively determ ned against that party
in previous litigation. In one of Maryland s recent cases on
collateral estoppel, we reiterated the four elenents that the
party cl ai m ng estoppel nust establish:

i Was there a final judgnment on the
nerits in the prior litigation?¥®

ii. Was the party against whom the plea is
asserted a party or in privity with
the party to the prior adjudication?

. Was the issue decided in the prior

[itigation i denti cal W th t he
issue presented in the subsequent
litigation?

iv. Was the issue actually litigated essenti al

to the judgnent in the prior action?
Deitz, 120 Md. App. at 395 (citing Murray Int’|l Freight Corp. v.

Graham 315 M. 543, 547, 555 A 2d 502 (1989) (quoting

%Aadditionally, we noted in Dietz, the party against whom the doctrine is
asserted nust have been given a fair opportunity to appeal the judgnent in the
prior action. 1d. (citing Pope v. Board of Sch. Commirs, 106 Mi. App. 578, 594-
95, 665 A.2d 713 (1995); Restatenent (Second) of Judgnents 8§ 28(1) (1982)
(designating this el enent as an exception to the availability of the collateral
est oppel doctrine)).
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Rest atenent (Second) of Judgnments 8§ 27 (1982)); Pope v. Board of
Sch. Commirs, 106 Mi. App. 578, 594, 665 A 2d 713 (1995) (citing
MPC, Inc. v. Kenny, 279 M. 29, 35, 367 A 2d 486 (1977); Mirray
Int’l, 315 MI. at 550-52)).

Appel l ees applied the facts sub judice to each elenent of

the collateral estoppel rule. They remnd us that the
Bankruptcy Court rendered final judgnment on the nmerits for the
i ssues, and that judgnent was affirmed on appeal by both the
United States District Court and the Fourth Circuit. They point
out that appellants in this case were the claimants in the
bankruptcy action. They explain that both cases involved the
sane issues, including appellants’ nalpractice as a defense to
the fee claim the appropriateness of the reverse contingency
fee in tax litigation, the circunmstances under which appellees
and the debtors signed the retainer agreenent, and the
reasonabl eness of the quantified fee itself. Finally, they note
that the issues in the bankruptcy case were fully Ilitigated
during an adversari al proceeding conducted wth all t he
procedural and due process protections normally afforded parties
in Maryland courts, and Brown & Sturm was represented by counsel
and exercised two opportunities to appeal the court’s decision

D
M ssing El enent of Necessity
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Appel | ees mss, however, the elenent of essentiality or
necessity, which mnust be present for collateral estoppel to
apply. I ndeed, the factual determ nation of the issue upon
whi ch collateral estoppel is sought must have been “essential to
the judgnent” in the prior action. Deitz, 120 Md. App. at 396-
97. I f such factual determnation was not essential to the
prior decision —that is, if the trial court could have reached
the same disposition by resting its judgnment on grounds for
which that finding of fact was not required — then collatera
est oppel does not apply, even if the court in the |ater case had
before it facts shared with the transaction or occurrence under
litigation in the prior proceeding. Thacker v. City of
Hyattsville, 135 M. App. 268, 288, 762 A 2d 172 (2000)

(“determnation of the issue nmust have been a critical and
necessary part of the decision in the prior proceeding”) (citing
Sedl ack v. Braswell Servs. Goup, 134 F.3d 219, 224 (4th Grr.
1998)); Cassidy v. Board of Educ., 316 Mi. 50, 62, 557 A 2d 227
(1989) (defining necessity as “essenti al ness of t he
determ nation to the judgnment”); Murray Int’l, 315 M. at 551

(hol ding that estoppel does not apply to matters immaterial to

the judgment’”) (quoting LeBrun v. Marcey, 199 M. 223, 228, 86

A 2d 512 (1952)).
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As the bankruptcy case noved from the trial court to the
Fourth Circuit, the foundation upon which the judgnment rested
narrowed considerably. The Bankruptcy Court’s judgnent relied
on rmultiple theories, including negligence, recoupnent, and
reasonabl eness under the standards of 11 U.S.C. 8 502(b)(4). As
for the latter ground, the court found that the $1,637,000
already paid as interest on the quantified contingency fee
represented sufficient paynment for the reasonabl e val ue of Brown
& Sturms services and that no additional paynents were
required. The District of Maryland affirmed this broad finding,
but the Fourth Crcuit wnnowed out the recoupnent and
negligence rationale and narrowed the basis for judgnent to the
reasonabl eness of the fee under the Bankruptcy Code. It also
rejected the debtors’ equity-based argunents for rescission and
recovery of earlier transfers to appell ants.

A finding of unreasonabl eness under the Bankruptcy Code does
not rely upon or require findings of fact that would be integral
to findings of unreasonableness under the state |aw standards
upon which appellees in the instant case rely. The test for
reasonabl eness under section 502 is unique to bankruptcy
pr oceedi ngs. It allows creditors and other parties who have an
interest in the bankruptcy estate to nmake a claim for that

interest, and subsection (b) articulates exceptions that the
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debtor mght claim and the court mght find while parceling out
those interests. Section 502(b)(4) allows a reasonabl eness test
for both clains brought by attorneys who have represented the
debtor in the bankruptcy matter and clains for |legal fees
covering “for services of an insider or attorney of the debtor”
incurred pre-petition for other nmatters, as in the case sub
j udi ce. In re Field Farns Ltd. P ship, 1997 U S. App. LEXIS
21249, at *3 (citing 3 Collier on Bankruptcy { 502.02[5] (15"
ed. 1996); see also 11 US C §8 329 (2000) (applying to
attorney’s fees for services in connection with the bankruptcy
matter); 2 Collier on Bankruptcy T 329.03 (15'" ed. 1996) (“when
conpensation is sought for past |egal services not rendered in
contenplation of or in connection with a case under the Code
the claim does not fall under the purview of section 329").
A finding of unreasonabl eness under section 502 does not
apply to state court proceedings, and it does not affect the
enforceability or other liability under state |[|aw Landsi ng
Diversified Prop. Il v. First Nat’'l Bank & Trust Co. (In re
Western Real Estate Fund, Inc.), 922 F.2d 592, 597-600 (10" Cir.
1990). Whet her an attorney's fee claim exceeds the reasonable
val ue of such services under bankruptcy lawis “a matter that is
pl ai nly beyond the bounds of state court authority or concern.”

ld. at 600; see also Canal Corp. v. Finnman (In re Johnson), 960
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F.2d 396, 404 (4™ Cr. 1992) (holding that the allowance or
di sal l owance of a claimin bankruptcy is a matter of federal |aw
and does not affect the existence of that claim which is
controlled by state Iaw, and the bankruptcy court may deny valid
state law clainms “under its federal equitable power”). It would
be “incongruous,” the Wstern court held, in a case quite
simlar to the one sub judice, to use “state attorney’'s fee
standards” in making a determ nation under section 502(b)(4),
because that section relies upon a “federal standard
regardi ng the reasonabl eness of such [fees] in the context of
bankruptcy.” 922 F.2d at 597.

A recent Maryland bankruptcy decision, In re Merry-Go-Round
Ents., 244 B.R 327 (Bankr. D. M. 2000), further clarifies the
distinction between the Bankruptcy Court’s analysis of the
reasonabl eness of fees under the Bankruptcy Code®! and the proper
analysis for any equitable defenses to state law clains arising
from the sanme facts. Merry- Go-Round clearly states that
anal ysis of reasonabl eness for defenses to state |law clains set
forth in the aftermath of Post, 349 M. at 142, requires that

t he Bankruptcy Court engage in an analysis under Maryland rules

%The specific section of the code examned in Merry-Go-Round is 11 U. S.C.
§ 328(a) (2000) (limts upon the conmpensation of professionals, i.e., attorneys,
account ant s, appraisers and others, enployed to assist trustee with
admi ni stration of the bankruptcy estate); nevertheless, we believe the broader
pol i cy considerations governing the Bankruptcy Code allow the case to apply here.
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and cases which is separate and distinct from that perforned
pursuant to the Bankruptcy Code. 244 B.R at 338-41 (rejecting
post-quantification claim that contingency fee agreenent
approved under 11 U S.C. 8§ 328(a) was unreasonable under the
Maryl and Lawyers’ Rul es of Professional Conduct).

In conclusion, rather than analyze the legality of a given
claim under state law, the Bankruptcy Court wunder section
502(b)(4) reviews “the reasonabl eness of such charges in the
context of bankruptcy.” Western, 922 F.2d at 597. It imts
the sum available to the attorney from the bankruptcy estate so
that all creditors may be treated equitably, which is a strong
policy consideration in the Bankruptcy Code.* In sone
circunstances, the attorney mght be free to pursue the bal ance
of his unpaid fee in state court proceedi ngs agai nst co-obligors
who are not in bankruptcy. Id. at 600 (“QCoviously, it is the
debtor, who has invoked and submtted to the bankruptcy process,
that is entitled to its protections; Congress did not intend to
extend such benefits to third-party bystanders. . . . ‘“Wuat is
inmportant to keep in mnd is that a discharge in bankruptcy does

not extinguish the debt itself but nerely releases the debtor

%pppel lants point out that section 502(b)(4) is often invoked by a
conpeting creditor or conmmittee of creditors, or by the bankruptcy trustee acting
on behal f of the creditors, even when the debtor has no objection to attorney’s
fees, to prevent a single attorney-creditor fromreceiving a disproportionately
| arge share of the bankruptcy estate.
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from personal liability. . . . The debt still exists, however,
and can be collected from any other entity that may be
liable.””) (quoting In re Lenbke, 93 Bankr. 701, 702 (Bankr. D,
N.D. 1988)). The only finding that the Bankruptcy Court nust
make under section 502(b)(4) is whether the attorney claimant
has al ready been paid sufficient nonies. See Western, 922 F.2d
at 597-98.

Agai nst this background, the weakness of appellees’ position
shows up in stark relief. After appellate review, the final
judgnment in the bankruptcy action rested only upon a finding
that Brown & Sturmis fee was unreasonable vis-a-vis the clains
of other creditors in bankruptcy. The Fourth Circuit declined
to affirm the findings of the Bankruptcy Court that were based
upon the state law of nalpractice and recoupnent, and indeed
the Bankruptcy Court need not make such findings of fact to
undergird its judgnent that the fee was unreasonable under
section 502(b)(4). In contrast, each of the clains made by
appellees in the action sub judice, see supra note 2, required

the court to evaluate the unreasonableness of the fee under
state |aw standards governing the conduct of Mryland |awers
— whet her appellants had coonmtted |egal malpractice, inflicting
danmages greater than their fee claim whether the fee was

unr easonabl e and excessive under the Maryland Lawers’ Rules of
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Prof essi onal Conduct and thus defeated by appellees’ equitable
defenses; and whether the fee agreenent had been negotiated
wthin the constraints of a confidential relationship. As

bankruptcy cases like Wstern show, the federal bankruptcy

standard of reasonableness does not take into account the
related state law findings, if any, regarding the |awer’s
prof essi onal conduct. Appel l ees’” collateral estoppel analysis
thus fails to establish the elenent of necessity, and we affirm
the trial court’s application of the | aw

|V
Reasonabl eness of the Fee

Finally, appellees argue that the court below failed to find
that the fee was unreasonable as a matter of law, and thus
subject to equitable defenses under the rule of Post, 349 M. at
142, and Son, 349 M. at 441. The trial court’s findings of
fact, appellees aver, establish their equitable defense in the
face of appellants’ claim In its menorandum opinion, the court
declined to address any grounds other than the one it found
di spositive. W find no error, for as a general rule, a tria
court does not err in “limting its finding to the question”
that was dispositive of a case, and determning that “it had no
need to address the other” issues. Mur phy v. 24th Street

Cadillac, 353 M. 480, 505, 727 A 2d 915 (1999).  Appel | ees
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attained conplete relief fromthe trial court’s decision, and we
decline to add to or subtract fromthe sane.

To be sure, appellees in the case sub judice raised a

per suasi ve defense regardi ng the reasonabl eness of the fee. The
court, in its handling of the dispositive issue, set forth facts
supporting its car ef ul anal ysi s est abl i shing t he
unr easonabl eness of appellants’ fee under the factors in the
Maryl and Lawyers’ Rules of Professional Conduct Rule 1.5(a).
That analysis would have been the foundation of any further
anal ysis regarding the equitable defenses available to appellees
under the rule of Post, 349 Mi. at 142, and Son, 349 Ml. at 441,
had the court pursued that theory. The court did not, however,
tease out any additional facts that wuld have supported
equi tabl e defenses, and even if it had, whether to apply those
defenses was within its sound discretion.

A finding that a fee is unreasonable under Rule 1.5(a) is
merely a first step in establishing whether equitable defenses
apply. Even if a fee is “clear[ly] and flagrant[ly]”
unr easonabl e under our Lawers’ Rules of Professional Conduct
Post, 349 Md. at 168, such a violation does not trigger a per se
def ense, automatically rendering the fee agreenent invalid and

unenforceable in whole or in part. ld. at 168; Son, 349 M. at
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461.3% Instead, the trier of fact nust next consider and “l ook
to all the circunstances,” making appropriate findings of fact
based upon the follow ng el enents:

i The nature of the alleged violation;

ii. the source and history of the violation;

. the extent to which the parties acted in
good faith;

iv. whether the defendant’s shares culpability, and
whether he raised the defense to escape an
ot herwi se valid contractual obligation

V. whet her the violation has sone particular public
i nportance, such that there is a public interest
in no enforcing the agreenent;

vi. whether the client would be harnmed by enforcing
the agreement and to what extent, if the
agreenent violates the Rules of Professiona
Conduct, the fee is unreasonable; and

Vii. any ot her rel evant considerations.

Post, 349 Md. at 169-70.

Even so, “an equitable defense in a contract suit does not

render the contract void but nerely unenforceable at |aw
ol dman, Skeen & Wadler, P.A v. Cooper, Beckman & Tuerk,
L.L.P., 122 M. App. 29, 43, 712 A 2d 1 (1998) (citing Creaner
V. Helferstay, 294 Ml. 107, 113-15, 448 A 2d 332 (1982)). The

factors set forth for use in determning whether the defense is

®| ndeed, the Court of Appeals “highlight[ed] the word ‘may’ for a reason”
when it set forth the equitable defense. Post, 349 M. at 168.
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avail able, instead, call upon a court to exercise its equitable
di scretion, and indeed the court may bar such a defense if the
equities call for such a I[imtation. ld. at 43-44. I n making
such a findings, the court nmay exercise “the fullest breadth of
its discretion.” Id. at 45.

Li kewi se, we think that the court’s broad discretion also
applies when it refrains to reach the issue of equitable
defenses, and our standard of review, noreover, limts our
inquiry to whether the trial <court’s findings of fact had
sufficient basis in the evidence, and whether the court erred in
applying the |aw Bowers, 240 Ml. at 627. Here, appropriate
findings of fact are absent from the record, and the court
refrained from applying the law, as was its prerogative. W

affirm
JUDGVENT AFFI RVED.

COSTS TO BE PAI D BY
APPELLANTS.
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