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This case involves a tug-of-war between the owners and
devel opers of the Bl akehurst Life Care Community, the appellants,
and representatives of its neighbors, nenbers of a nei ghborhood
Advi sory Board, the appellees. Presently, the parties quarrel over
the manner in which appellants intend to inprove the Bl akehurst
property, and the equitabl e renedi es fashioned by the circuit court
to resolve their dispute.

Appel | ant s* seek our review of two orders of the Grcuit Court
for Baltinore County dated August 28 and Novenber 29, 2001,
respectively. In the fornmer, the circuit court granted injunctive
relief directing Chestnut to renove a garden shed and awardi ng
attorney’ s fees. By its latter order, the court enjoined the
construction of additional parking spaces, and awarded counsel fees
to appellees with respect to the subject of the Novenber O der
For the reasons set forth below, we shall affirmthe circuit court
in all respects, and remand for the circuit court to render
findi ngs of fact and concl usions of laww th respect to additional
attorneys’ fees and costs.

Background

There have been two separate and distinct appeals involving

! The appellants in this action, defendants below, are the
Chestnut Real Estate Partnership, Wst Joppa Road Limted
Partnership, Continental Care, Inc., Chestnut Village, 1Inc.,
Rosedal e Care, Inc. and Millan Devel opnment, Inc. They will be
referred to collectively as appellants or Chestnut. Appellees are
t he nei ghborhood Advisory Board, which was created pursuant to
Section 432.3F of the Baltinore County Zoning regulations, and
certain individuals. W wll note them as the Advisory Board or
appel | ees.



these parties in this Court. The first action arises out of a 1999
proposal by Chestnut to create a total of 63 additional parking
spaces at the Blakehurst Life Care Community. This nove was
vigorously opposed by neighbors and their Advisory Board.
Baltinmore County zoning admnistrators initially approved the
request. On appeal by the Advisory Board, the Baltinore County
Board of Appeals reversed, and di sapproved Chestnut’s proposal.

In the ensuing action for judicial review of this decision,
Judge Wight, in the Grcuit Court for Baltinore County, affirned
the Board s decision. On appeal to this Court by the devel oper and
owner of Bl akehurst, we upheld the circuit court. Blakehurst Life
Care Community/The Chestnut Real Estate Partnership v. Baltimore
County 146 M. App. 509, 807 A 2d 179 (2002) (Blakehurst I).
Witing for this Court, Judge Sharer reviewed in detail the factual
and procedural history of the restrictive covenant Agreenent
executed by these parties:

Bl akehurst Life Care Community is a 278-unit

continuing care/assisted living conmunity
| ocated on Joppa Road in Towson, Baltinore
County. It was devel oped by the Chestnut

Partnership in 1988.

Because there was, at that tine, opposition
from the neighboring conmunity (represented
primarily by the Ruxton-Ri derwood-Lake Rol and
Area | npr ovement Associ ation) (the
Association) in which the developnment was
pl anned, there evolved a restrictive covenant
agreenent (the Agreenent) which allowed the
initial developnent to go forward. The
Agreenment was adopted by the appropriate
Baltinore County agencies as the operative

2



controlling docunent for the devel opnent of
Bl akehurst, and for future expansions and
i mprovenents.

* * %

In 1988, the Chestnut Partnership submtted to
the Baltinore County Review G oup (CRG a plan
to build a continuing care facility on a 40.92
acre tract at 1055 Joppa Road in Towson. On
Septenber 8, 1988, follow ng a public neeting,
the CRG approved the plan. Adjacent property
owners and the Association filed an appeal of
t he CRG approval to the Baltinore County Board
of Appeal s.

The Chestnut Partnership then filed petitions
for a special exception and variance with the
Bal ti nore County Zoni ng Comm ssi oner .
Fol | owi ng a hearing on Septenber 25, 1988, the
Zoni ng Conmi ssi oner deni ed the requests ruling
that “. . . the size and scope of the project
is inconsistent wth the peaceful use and
enjoynent of the surrounding neighborhood.”
The Chestnut Partnership filed a tinely appeal
of that decision to the Board.

To avoid further admnistrative litigation,
and probabl e appeals, relating to the proposed
devel opnment, the Chestnut Partnership, the
Associ ation, and several individual adjacent
property owners entered into the Restrictive
Covenant Agreenent. The Agreenent, executed
on Cctober 13, 1988, stipulated that
specifically identified maps, plans, plats,
and other pertinent docunments, would define
the size and scope of the Blakehurst
devel opnent (1) for 25 years on the portion of
the I and containing the residential buildings
and (2) for 50 years on the remaining portion
of the | and.

The Chestnut Partnership, the Association and
the individual parties to the Agreenent then
requested that the Board consolidate the
pendi ng appeals (the CRG approval appeal and
the special exception denial appeal) and to
approve the devel opnent in the terns defined
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by the Agreenent. The Board acqui esced and,

on Cctober 25, 1988, entered a consent order

adopti ng and i ncorporating the Agreenment. The

consent order provided, in relevant part, that
The Continuing Care Facility hereby
approved shall conformin all respects to
the terns and conditions of the Cctober
13, 1988 Restrictive Covenant Agreenent
and Exhi bits between the parties, which
is hereby incorporated as a part of this
Oder as if it were fully set forth
her ei n.

Bl akehur st was t hen devel oped and constructed
by the Chestnut Partnership.

Blakehurst I, 146 Md. App. at 512-13, 807 A 2d at 181. W shal
briefly revisit the adm nistrative revi ew proceedi ngs as necessary
for our discussion of the instant appeal.

In addition to being enrolled as an order of the Board of
Appeal s, the parties’ restrictive covenant Agreenent was al so duly
recorded in the Baltinore County |and records on March 24, 1992.
It has been anended by five separate addenda since the parties
reached their accord in 1988. In 1996, Chestnut approached the
Advi sory Board with proposal s for nore parking and ot her additions.
The Advisory Board approved these requests, which were then
enbodied in the fourth and fifth addenda to the Agreenment. For the
1999 parki ng proposals, however, Chestnut did not avail itself of
this procedure. The Advisory Board and its nenbers objected. The
resulting conflict was resol ved, as we have seen, by adm nistrative
litigation and the ensuing actions for judicial review

The proposed extension of the parking was not the only point
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over which the parties disagreed. On February 29, and June 21,
2000, t he Advi sory Boar d, t hr ough counsel , cont act ed
representatives of Chestnut and objected to the construction of a
garden shed, the presence of two other structures, and other
apparent changes to the Bl akehurst |andscape not relevant here.
The Advi sory Board sought the renoval of the offending structures
and ot her action.

The parties reached an inpasse. Appellees then filed this
actioninthe Crcuit Court for Baltinore County seeking to enforce
the Agreenent. They prayed for injunctive relief which would
require the dismantling of the offending structure. They al so
requested a declaration that the Agreenent was enforceable. In
addition, they sought attorney’'s fees under Paragraph 18, the
enf orcenent provision of the Agreenent.

Following a |l engthy bench trial, the circuit court (Cahill,
J.) ruled in favor of the Advisory Board. 1In its August 23, 2001
judgnment order, the court granted injunctive and declaratory
relief. It ordered the dismantling of a nmetal equi pment/tool shed
structure and foundation, which was | ocated south of Cenetery Road,
and the garden shed that had been erected during 1999-2000,
including its foundation. It declared the restrictive covenant
Agreenent to be enforceable by appellees. The circuit court also
awar ded $27,147.85 in attorneys’ fees and costs.

Following this order, Judge Wight issued his order in the



rel ated judicial reviewaction, affirmng the deci sion of the Board
of Appeals. That order was affirnmed by this Court in Blakehurst T
Armed wi th Judge Wi ght’s deci sion, the Advi sory Board on Sept enber
14, 2001, noved for partial summary judgnent on the remaining
issues in the injunctive action in the case sub judice. On
Novenber 29, 2001, Judge Cahill enjoined Chestnut from using
certain existing parking spaces, and prevented additional parking.
The court awarded additional attorneys’ fees in conjunction with
this second stage of the action.
This tinmely appeal followed.
Discussion
Appel lants raise four issues in this appeal, which we have

recast sonewhat:

l. Whether the Circuit Court erred in

hol ding that the construction of the garden

shed vi ol ates Paragraph 2. b of the Restrictive

Covenant Agreenent ?

1. Wether the Circuit Court abused its

di scretion in granting mandatory injunctive

relief without a finding of irreparable harn?

[11. Whether the GCircuit Court erred in

holding that the Agreenent required an

Addendum before Bl akehurst could construct

addi ti onal parking spaces?

V. Whether the GCircuit Court’s award of
attorneys’ fees can be uphel d?

We hold that the Agreenment prohibits the construction of a
garden shed such as the structure at issue. W al so conclude that,

under the extant circunstances, a mandatory i njunction may issue to
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prevent violations of the restrictive covenant Agreenment w thout a
correspondi ng explicit showi ng of irreparable harm W al so see no
error inthe circuit court’s holding with respect to the additional
parking; this issue is precluded by this Court’s decision in
Blakehurst I. |In view of our holdings on these issues, we uphold
the circuit court’s awards of attorneys’ fees. Therefore, we shal
affirmthe circuit court in all respects.
I.

At the outset, we shall briefly consider our jurisdiction over
this appeal, a matter which we may address ex mero motu, because
t he uni que circunstances of this case pronpt us to consi der whet her
the parties are bound to exhaust avail abl e adm ni strative renedi es.
See Moats v. City of Hagerstown, 324 Md. 519, 525-26, 597 A 2d 972,
975 (1991). W address this, because while parties could seek the
assi stance of a court in equity to enforce contracts, particularly
restrictive covenants, see, e.g., Eisenstadt v. Barron, 252 M.
358, 250 A.2d 85 (1969), the restrictive covenant Agreenent in this
case has also been incorporated into an order of the Baltinore
County Board of Appeals, and “becane enforceable by the Board.”
Blakehurst I, 146 Md. App. at 520, 807 A 2d at 186. The threshold
guestion thus becones whet her the Agreenent’ s status as a Board of
Appeals order requires the parties to exhaust admnistrative
remedi es prior to seeking recourse in the courts.

In Josephson v. City of Annapolis, 353 Ml. 667, 728 A 2d 690



(1999), the Court of Appeals reiterated the “general rule”:

[When administrative renedies exist .

they nust be exhausted before other actions,

i ncludi ng requests for declaratory judgnents,

mandanmus and injunctive relief, may be

br ought .
353 Mi. at 681, 728 A 2d at 696. See also Moose v. Fraternal Order
of Police, 369 Md. 476, 487, 800 A 2d 790, 797 (2002); Montgomery
County v. Broadcast Equities, Inc., 360 Md. 438, 452, 758 A. 2d 995,
1003 (2000); Young v. Anne Arundel County, 146 Ml. App. 526, _
807 A. 2d 651, 669 (2002).

The exhaustion doctrine is grounded, in part, in the
prudential concern that a court nust allow the executive's
jurisdiction in the first instance over a controversy within the
executive’'s expertise. See State Retirement and Pension System v.
Thompson, 368 Ml. 53, 65-66, 792 A 2d 277, 284-85 (2002). The
doctrine of “primary jurisdiction,” which “coordinate[s] the
al I ocati on of functions between courts and adm ni strative bodies[, ]

Is predicated upon policies of judicial restraint[.]”
Maryland-National Capital Park and Planning Commission V.
Washington National Arena, 282 Ml. 588, 601, 386 A 2d 1216, 1225-26
(1978) (citations omtted).

But the renedy sought here by the Advisory Board, a nmandatory
injunction, is purely equitable in nature, and a preemnently

judicial function that is not within the expertise of zoning

adm ni strators or the Board of Appeals. Appellees have i nvoked t he



equity power of the courts to return the Bl akehurst property toits
status quo ante, to wit: the renpval of structures that exist in
direct contravention of the restrictive covenants. Al t hough
admnistrative bodies may exercise certain quasi-judicial
functions, for exanple, rendering findings of fact and naking
conclusions of |law to deci de di sputes between parties, see, e.g.

Department of Natural Resources v. Linchester Sand & Gravel Corp.,
274 M. 211, 219-21, 334 A 2d 514, 520-21 (1975), the renedy
effected sub judice — a mandatory i njunction —is purely a judici al
prerogati ve. Because the construction of the offending structures
was a fait accompli, the Advisory Board s sole recourse to effect
their renpval would be to enlist the aid of the chancellor.?

II.

We reviewthe circuit court’s decision to grant an injunction
for an abuse of discretion. See State Commission on Human
Relations v. Talbot County Detention Center, 370 Md. 115, 127, 803
A. 2d 527, 534 (2002) (statutory injunction). As to the findings of
fact and conclusions of law rendered by the court in a trial

wi thout a jury, the Court of Appeals directs:

2 Moreover, the courts nmay enforce admnistrative orders in
the appropriate case. See McComb v. Jacksonville Paper Co., 336
U S 187, 196 (1949). See generally, Louis L. Jaffe, The Judicial
Enforcement of Administrative Orders, 76 Harv. L. Rev. 865 (1963).
In doing so, it is clear that the chancell or nust determ ne whet her
such relief is appropriate, and this entails an interpretation of
the Agreenent in this case, even though it has been incorporated
into a consent order of the Board of Appeals.
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Both this Court and the Court of Special
Appeal s, when reviewing a case tried wi thout a
jury, nmust “review the case on both the |aw
and the evidence.” Maryl and Rule 8-131(c)
(1995 Repl. Vol.). The Court must “not set
aside the judgnment of the trial court on the
evi dence unless clearly erroneous,” and nust
“give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.” Id. In addition, we nust
consider the evidence in the [light nost
favorable to the prevailing party, e.g., Geo.
Bert. Cropper, Inc. v. Wisterco, 284 M. 601,
620, 399 A 2d 585[, 595] (1979), and decide
not whether the trial judge's conclusions of
fact were correct, but only whether they were
supported by a preponderance of the evidence.
E.g., State Insurance Comm’r v. Nat’l Bureau,

248 M. 292, 305, 236 A.2d 282[, 289] (1967).
Colandrea v. Wilde Lake Community Association, 361 M. 371, 394,
761 A 2d 899, 911 (2000) (quoting Urban Site Venture II Limited
Partnership v. Levering Associates Limited Partnership, 340 M.
223, 229-30, 665 A .2d 1062, 1065 (1995)).

Again, we reviewthe trial court’s findings of fact for clear
error in light of the record as a whole, and in the Iight nost
favorable to the prevailing party. See Murphy v. 24th Street
Cadillac Corp., 353 M. 480, 497, 727 A 2d 915, 923 (1999).
Fi ndi ngs supported by substantial evidence are conclusive. Id. at
497, 727 A.2d at 923-24.

III.

Appel I ants maintain that the garden shed i s a perm ssi bl e use

under Paragraph 2.b of the Agreenent, and vigorously contest the

circuit court’s finding to the contrary. They point out that the
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shed is an adjunct to the gardening activities of the Bl akehurst
residents, which activities are doubtl essly recreational in nature.
Appel | ants’ syl |l ogi smreads thus:

1. The residents’ gardening has been found
to be a recreational activity, and the purpose
of the shed is to facilitate that recreational
activity.

2. The shed is thus ancillary to the
permtted wuse of the property, and is
therefore a permtted use under the Agreenent.

3. Accordi ngly, t he circuit court’s
I njunction mandati ng the shed’ s dismantling is
| awl ess.

We disagree with appellants’ interpretation of the rel evant
portion of the Agreenment. As noted by Judge Sharer for the Court
in the conpanion case, “Maryland has |ong adhered to the |aw of
objective interpretation of contracts.” Blakehurst, 146 M. App.
at 523, 807 A.2d at 187 (citing, inter alia, Auction & Estate
Representatives, Inc. v. Ashton, 354 Ml. 333, 340, 731 A 2d 441,
444 (1999)). See also, County Commissioners of Charles County v.
St. Charles Associates Ltd. Partnership, 366 Ml. 426, 444, 784 A 2d
545, 556 (2001). Further, the interpretation of such an accord
presents a question of |aw, which we review de novo. Calomiris v.
Woods, 353 Md. 425, 447, 727 A 2d 358, 368-69 (1999).

Paragraph 2.b of the Agreenent provides in part:

2. Use and Term Limtation

b. That portion of the Community, Exhibit A
Parcel B, lying south of the internal roadway
and identified as Cenetery Road, shall remain
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as open space and shall be used solely for
recreation, golf holes, non-lighted tennis
courts or simlar recreational activities for
the exclusive wuse of residents of the
community and their guests for a period of
fifty (50) vyears from the date of this
Agr eenent . The parties agree that this
portion of Parcel B shall not be subdivided
and shall be used only in conjunction with the
use authorized for the whole of Parcel B
during that period. It is further agreed that
there wll be no parking permtted, no
bui l di ngs nor structures nor paving of any
sort constructed on that portion of Parcel B
or permtted other than is shown on Exhibit A
during that period. The parties further agree
that there shall be no |ighting of any of the
activities permtted on this portion of Parcel
B. (Enphasis added.)

In urging that we reverse the circuit court, appellants
maintain that the garden shed is explicitly authorized by the
Agreement because of its necessary connection with the residents’
gardening activities. Cting Chertkof v. Spector Baltimore
Terminal, Inc., 263 Ml. 550, 284 A 2d 215 (1971), appellants rem nd
us that, just as the fence, | beans, macadambunpers, truck warners
and the like were viewed as adjuncts to a permtted use in that
case so al so should we view the garden shed as a necessary, indeed
required, part of the recreational gardening activities envisioned

by the Agreenment for the residents of Bl akehurst.?

3 Appellants trunpet the fact that, w thout the garden shed
for the storage of their tools, the residents would be forced to
haul their equipnent up an incline to their lodgings in order to
secure their tools. W do not denigrate the difficulty of this
task for many residents. The circuit court considered this
argunent in bal ancing the equities of this case, and eval uating the

(continued...)
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Notwi t hstanding the inclination in the law toward the
unfettered use of one’'s property in general, the restrictive
covenants are neant to be enforced as witten. A clear purpose of
Paragraph 2.b of this Agreenent is to preserve open space. In
Eisenstadt v. Barron, the Court of Appeals observed:

[ Maryl and Courts] have frequently stated and

applied the rule of strict construction in

favor of the unrestricted use of property.

But this does not nean that | anguage nust be

so narrowWy construed as to defeat its general

pur pose.
252 M. at 368, 250 A . 2d at 90 (quoting Martin v. Weinberg, 205 M.
519, 526-27, 109 A 2d 576, 579 (1954)). We think that appellants
mss the fact that the overriding matter of Paragraph 2.b of the
Agreenment is that the portion in question “shall remain as open
space[.]” It is this “open space” that “shall be used solely for
recreation[.]” The prohibition of “buildings” and “structures”
follows the “open space” nmandate, as well as the provision for

recreation. That permtted activity, recreation, in no way

nodifies or qualifies the Agreenent’s clear statenment that “no

3(...continued)

conparati ve hardship to each party. But the inpact of any hardship
that woul d accrue to Bl akehurst is, in our view, greatly mnim zed
where, as here, the chancellor found that the erection of the
garden shed was not an innocent mstake, and that Bl akehurst
avoi ded the process that had resulted in five addenda to the
Agreenent. See generally, Colandrea v. Wilde Lake Community Ass’n,
Inc., 361 M. 371, 396-98, 761 A 2d 899, 912-13 (2000) (quoting
Chevy Chase Village v. Jaggers, 261 M. 309, 320-21, 275 A 2d 167,
173 (1971); Grubb v. Guilford Assoc., Inc., 228 M. 135, 140, 178
A. 2d 886, 888 (1962) and Liu v. Dunnigan, 25 Md. App. 178, 193-94,
333 A 2d 338, 346 (1975)).
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bui | di ngs nor structures nor paving” are allowed.*

In the final analysis, we conclude that Paragraph 2.b of the
Agreenent dictates that the portion of the Cormunity at issue nust
be dedi cated to open space, and that any recreational use of that
portion shall not be inconsistent therewith. Because the garden
shed violates the clear ternms of the Agreenent, we uphold the
circuit court’s ruling to that effect. For the reasons set forth
bel ow, we al so affirmthe chancellor’s renedy.

Iv.

Appel l ants’ alternative challenge to the circuit court’s
position on this issue is to contest the validity of the mandatory
i njunction. Assum ng that the garden shed was constructed in
violation of the Agreenment, they nevertheless insist that the
circuit court’s issuance of the mandatory injunction was unl awf ul

because the judge failed to find irreparable harm and that none

“ Nor do we agree that the Court’s decision in Chertkof v.
Spector Baltimore Terminal, Inc., 263 Ml. 550, 284 A 2d 215 (1971),
dictates the result appellants seek. Al though the “l beans,
macadam bunpers and notor warners” in that case were ruled to be
“clearly ancillary” to permtted uses, and were not deened to be
“structures” under the restrictive covenant at issue in that case,
we do not concur with appellants that the garden shed in the
i nstant case is of the same character as those itens from Chertkof
We conclude that, on the extant record, the shed, which cost
approxi mately $8,000 to build, was placed on a concrete pad, and is
an encl osed building with a peaked, shingled roof, nost certainly
is a “structure.” See generally Lindner v. Woytowitz, 37 Ml. App.
652, 657, 378 A 2d 212, 216 (1977). Cf. Eisenstadt v. Barron, 252
Md. 358, 369, 250 A.2d 85, 91 (1969) (roadway a type of structure).
In any event, any “inprovenment,” whether or not deened to be a
“structure,” which would conflict wth the “open space”
requi renent, woul d be disal | owed.
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could be shown in any event. W do not agree.
Injunctions Generally
Qur Rules of Civil Procedure define “injunction” as an “order
mandating or prohibiting a specified act.” M. Rule 15-501. sSee

Maryland Trust Co. v. Tulip Realty Company of Maryland, Inc., 220

Md. 399, 412, 153 A 2d 275, 284 (1959). Judge Harrell, witing on
behal f of the Court of Appeals, recently observed:

An injunction is “*a wit framed according to
the circunstances of the case conmandi ng an
act which the court regards as essential to
justice, or restraining an act which it
est eens contrary to equity and good
conscience.”” . . . Thus, injunctive relief is
“‘a preventative and protective renedy, aimed
at future acts, and i s not intended to redress
past wongs.’”

W review the exercise of the trial court’s
di scretion to grant or deny a request for
injunctive relief under an “abuse of
di scretion” standard (see Colandrea, 361 M.
at 394, 761 A 2d at 911 (citing State Dep’t of
Health & Mental Hygiene v. Baltimore County,
281 M. 548, 554, 383 A 2d 51, 55 (1977)));
however, we give no such deference when we
find “an obvious error in the application of

the principles of equity.” Western Md. Dairy
v. Chenowith, 180 Ml. 236, 244, 23 A 2d 660,
665 (1942).

El Bey v. Moorish Science Temple of America, Inc., 362 M. 339,
353-54, 765 A . 2d 132, 139-40 (2001). See also Colandrea, 361 M.
at 394-95, 761 A.2d at 911. Cf. Talbot County Detention Center

370 Md. at 127, 803 A 2d at 534 (statutory injunction).
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W certainly recognize that in general the party seeking
injunctive relief has been required to denonstrate “irreparable
harnt for the wit to issue, for this requirenent has by tradition
been a touchstone for granting injunctive relief. The follow ng
| anguage from Moorish Temple comes to m nd:

Injunctive relief normally will not be granted
unless the petitioner denonstrates that it

will sustain substantial and irreparable
infjury as a result of the alleged wongful
conduct . Maryland-Nat’1l Capital Park and

Planning Comm’n v. Washington Nat’1l Arena, 282
Ml. 588, 615, 386 A 2d 1216, 1234 (1978)
(citations omtted); Fort v. Groves, 29 M.
188, 193-94 (1868). Such injury, however,

need not “be beyond all possibility of
conpensation in danages, nor need it be very
great.” Maryland-Nat’1, 282 M. at 615, 386

A 2d at 1234 (quoting Hart v. Wagner, 184 M.
40, 47-48, 40 A . 2d 47, 57 (1944); Smith v.
Shiebeck, 180 M. 412, 422, 24 A 2d 795, 801
(1942)). Rat her, “irreparable injury is
suffered whenever nonetary danmages are
difficult to ascertain or are otherw se
i nadequate.” Maryland-Nat’1, 282 Ml. at 615,
386 A.2d at 1234 (quoting Glasco v. Hills, 558
F. 2d 179, 181 (3d Gir. 1977)); see also
Dudley v. Hurst, 67 M. 44, 53, 8 A 901, 12
(1887) ("An injury my be said to be
irreparable when it cannot be neasured by any
known pecuni ary standard.”).

Moorish Temple, 362 Ml. at 355, 765 A.2d at 140. According to a
noted comentator, “[s]ubstantial and positive injury nust always
be made to appear to the satisfaction of a court of equity before
it wll grant an injunction[.]” 1 James L. Hi gh, LAwWOF | NJUNCTI ONS,

§ 9 at 14 (4th ed., S. T. H gh ed., 1905).
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Restrictive Covenants

We concl ude, however, that this rule does not control where a
mandatory injunction is sought to enforce a restrictive covenant,
such as that which is enbodied in the restrictive covenant
Agreenent sub judice.

“An equitable restriction on land has been held to be a
property right in the person in favor of whose estate it runs or to
which it is appurtenant.” Pollack v. Bart, 202 M. 172, 176, 95
A. 2d 864, 866 (1953). Such covenants, while running with the | and,
are also in the nature of contracts while being conpensable
property rights. Cf. Mercantile-Safe Deposit & Trust Co. v. Mayor
and City Council of Baltimore, 308 Ml. 627, 641, 521 A 2d 734, 740
(1987) (stating “majority rule” that restrictive covenants runni ng
with the |land are conpensabl e property rights for em nent donain
pur poses) . See also Electro-Nucleonics, Inc. Vv. Washington
Suburban Sanitary Commission, 315 M. 361, 367, 554 A 2d 804, 807
(1989).

Equity is often invoked to noderate conpeting interests in
l and. A noted conmentator on the | aw of injunctions observed with
respect to the wit and its relation to real property, that “[t] he
numerous and conplicated questions . . . connected wth
[ property’ s] possession and enjoynent[] have given rise to frequent
applications for the exercise of the extraordi nary aid of equity by

injunction.” H gh on Injunctions, 8§ 323 at 315. Again, while the
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“Irreparable harnmf requirenent is generally an indispensable
prerequisite for injunctive relief, “when there is a wlful and
unl awful invasion of plaintiff’'s right, against his protest and
renonstrance, the injury being a continuing one, a nmandatory
I njunction may be granted in the first instance.” I1d. 8§ 2 at 5.
It is instructive to conpare the remedies of specific
performance and i njunction, because in certain circunstances, such
as the enforcenent of the terns of the Agreenent in this case, the
requi renents for both avenues of relief are the sane. Specific
performance may be granted in the appropriate case on the basis of
the strength of the circunstances and equities of each party. See
Zouck v. Zouck, 204 M. 285, 296, 104 A 2d 573, 577 (1954);
Barranco v. Kostens, 189 Md. 94, 97, 54 A 2d 326, 328 (1947). It
does not by necessity require the show ng of irreparable injury.
Judge Levi ne’s di scussion for the Court on the renedi es of specific
performance and injunction in Maryland-National Capital Park and
Planning Commission merits our attention:
Wiile the trial court has discretion to grant
or deny specific performance in any given
case, specific performance wll wusually be
decreed, as a matter of course, where the
contract is in its nature and circunstances
unobj ectionable, that is, fair, reasonabl e and
certain in all its terns. Hupp v. George R.
Rembold Bldg. Co., 279 M. 597, 600-601, 369
A.2d 1048 (1977). Gross v. J & L Camping &
Sports, 270 Md. 539, 543-44, 312 A 2d 270
(1973). On the other hand, injunctive relief
will not normally issue unl ess the conpl ai nant
denonstrates that he sustai ned substanti al and

irreparable injury as a result of the w ongful
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conduct. Salisbury v. Camden Sewer Co., 135
Md. 563, 572, 109 A 333 (1920).

282 Md. at 615, 386 A 2d at 1233-34 (footnote omtted). But as
poi nted out by the Court of Appeals in Colandrea

Cenerally, covenants affecting property are,

even when running with the |and, nonethel ess

contractual in nature. A suit to enforce them

IS in the nature of specific performance. W

have stated that “[w] here specific perfornance

Is proper, equity may acconplish the sane

result permanently or tenporarily by the use

of injunction.” Lissau v. Smith, 215 Ml. 538,

548, 138 A.2d 381, 378 (1958) (citing Smith v.

Meyers, 130 Md. 64, 99 A 938 (1917)).
Colandrea, 361 Ml. at 395-96, 761 A 2d at 912 (enphasis added).

In Eisenstadt, 252 M. 358, 250 A 2d 85, a property grantor
sued to enjoin the use by one Eisenstadt, the grantee, of his
property for other than residential use, and to enjoin the use of
a water pipe that Ei senstadt had constructed, both uses alleged to
be in violation of deed restrictions. Despite the covenants in the
deed, Eisenstadt constructed a driveway through his property to
service an adjoining parcel that was not subject to the
restrictions, where he was developing apartnents. He also
constructed the water |ine that exceeded the capacity permtted by
t he covenants.
The chancellor enjoined the roadway, and also issued a

prohibitory injunction against the use of the existing water

pipeline. In arelated action, he held Ei senstadt in contenpt for

a violation of the pipeline restriction.
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The

dri veway,

the restrictions.

Court of Appeals upheld the injunction against

t he

and al so agreed that the waterline was in violation of

noti ce grounds.

For

The contenpt citation was struck down on | ack of

our purposes, the court’s analysis of the chancellor’s

i njunction against the water line is instructive. He determ ned

that the water |ine had been set down in defiance of restrictions.

According to the Court of Appeals:

Eisenstadt,

. Ei senstadt knew of the water I|ine
restriction. He accepted the deed. W nust
concl ude he knew what was in the deed. The
restriction is clear and unanbi guous. It is a
valid restriction for the protection of
certain of the other lots in the subdivision,
seven of which were owned by Barron.
Ei senst adt has ot her neans of acquiring water.

There is no nmerit in his contention that the
injunction is contrary to public policy in
that by indirection it unreasonably imts the
right of a public utility to extend its

servi ces. It is not directed to a
muni cipality or public wutility which is
seeking to extend its services. It is

intended to be an injunction of a trial court
enj oi ni ng Ei senstadt from breaki ng a covenant
in his deed from his grantor regarding a
restriction as to the use of his |and.

It is inpossible to construe a one inch
restriction as permtting an eight inch
connecti on.

There was no error on the part of the
chancellor as to this injunction except that
it should have required the removal of the
plpe as hereinafter noted.
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Court of Appeals thus directed the chancellor on remand to i ssue a
mandatory i njunction. No finding of irreparabl e harmwas required.
1d., 252 Md. at 373, 250 A 2d at 93.

We al so briefly note that the chancellor’s view of the breach
of the restrictions in Eisenstadt mrrors to some extent the
circuit court’s observation that the construction of the garden
shed was an intentional act, as well as his wonder why Chestnut
woul d circunmvent the established customof the parties to resolve
di sputes under the Agreenment by submtting amendnents.

In this instance, Judge Cahill found with respect to the
garden shed, that:

| don’t find that this shed was an innocent

m st ake on the part of the ownership, and so

will grant relief to the Plaintiff [Advisory

Board and certain nenbers, appellees here] as

regards the equi pnment shed, and direct that it

be renoved]. ]
Finally, “where the act conplained of is such that by its
repetition or continuance it nmay beconme the foundation of adverse
rights, equity may interfere by injunction, although no actual or
substantive injury be shown.” H gh on Injunctions, § 9 at 14.
This viewis simlarly articulated by John Norton Poneroy, who in
his |l earned treatise recites:

The injunction in this class of cases is

granted alnost as a nmatter of course upon

breach of the covenant. The anmount of

damages, and even the fact that the plaintiff

has sustained any pecuniary damages, are

wholly immaterial. . . . “It is clearly
established by authority that there 1is
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sufficient to justify the court interfering,
if there has been a breach of the covenant.

. . The nonment the court finds that there has
been a breach of the covenant, that is an
injury, and the court has no right to neasure
it, and no right to refuse to the plaintiff
the specific performance of his contract,
al though his remedy is . . . an injunction.”

4 J. N Ponmeroy, EQu TY JURI SPRUDENCE, 8§ 1342 at 942-43 (5th ed.,
Spencer W Synons ed., 1941) (quoting Leech v. Schweder, L.R 9 Ch.
App. 463, 465, note, 468, note).

There is considerable authority from other jurisdictions to
support the proposition that injunctive relief will obtain to
remedy a violation of a restrictive covenant absent a show ng of
irreparable harm As was observed by a Florida appellate court:

It is well established in this jurisdiction
that even in the absence of a show ng of
irreparable injury injunctive relief s
grantable as a matter of right, subject only
to sound judicial discretion, to restrain the
violation of a restrictive covenant affecting
real estate. Stephl v. Moore, 94 Fla. 313,
114 So. 455 (1927). It is the theory of the
|l aw that every piece of land has a peculiar
val ue, infringenment of which is not readily
renmedi al by assessnent of damages of law. Cf
29 Fla.Jur., page 555. And where the facts
are clear and undisputed, the court by neans
of a mandatory injunction may conpel the
undoing of a thing already done in violation
of such covenants.

Coffman v. James, 177 So. 2d 25, 31 (Fla. 1st DCA 1965). In Buie
v. High Point Associates Ltd. Partnership, 119 N. C. App. 155, 458
S.E. 2d 212, disc. rev. denied, 341 N.C. 419, 461 S. E. 2d 755 (1995),

the North Carolina Court of Appeals observed that, “[w hen
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enforcing a restrictive covenant and restoring the status quo, a
mandatory i njunction is the proper renedy.” 1d. at 160, 458 S. E. 2d
at 216. The Connecticut Supreme Court, in Gino’s Pizza of East
Hartford, Inc. v. Kaplan, 193 Conn. 135, 139, 475 A 2d 305, 307
(1984), proclained that, “[w hen presented with a violation of a
restrictive covenant, the court is obligated to enforce the
covenant unl ess the defendant can show that enforcenment would be
inequitable.” An earlier decision fromthat court also addresses
the same issue that appellants bring before us today, and its
di scussion nerits sonme notice:

The defendant clains that HELCO is not

entitled to an injunction wthout a show ng

that it is threatened by a substantial and

irreparable injury. There is a long |ine of

authority supporting the proposition that, as

a general rule, irreparable and substanti al

injury nmust threaten before an injunction is

warranted. . . . These and many other simlar

cases have been exam ned, and in none of them

was an injunction which was sought to enforce

arestrictive covenant refused for the | ack of

a threat of substantial irreparable injury.

Cases involving enforcement of restrictive

covenants show that in those actions a

different standard is applied to the request

for an injunction.
Hartford Electric Light Co. v. Levitz, 173 Conn. 15, 19-20, 376
A.2d 381, 384 (1977) (citations omtted). See also Blue Beef
Holding Corp., Inc. v. Coyne, 645 So. 2d 1053, 1055 (Fla. 4th DCA
1994) .

W believe it clear, then, that in the case of the violation

of a restrictive covenant, injunctive relief would issue with no
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greater showing than is required to obtain specific performance,
with no requirenment that irreparable injury be shown. Appellants’
reliance on the decision of this Court in Anne Arundel County v.
Whitehall Venture, 39 M. App. 197, 384 A 2d 780 (1978), is
m splaced. The Circuit Court for Anne Arundel County had issued a
mandat ory i njunction, preventing the county and its Board of Public
Wrks fromconstructing a certain sewer main and directing themto
remove a simlar line that had already been constructed. Thi s
Court reversed the chancellor, lifted the injunction and remanded
for other proceedings. Judge Couch said for the Court:

Qur review of the chancellor’s exercise of his

di scretion in granting t he mandat ory

injunction, in light of the principles set out

above, and wthin the confines of Maryland

Rule 1086, |eads us to the conclusion that

because appellees possessed no cognizable

right that had been denied or adversely

af f ect ed, t he chancel | or abused hi s

di scretion.
Whitehall Venture, 39 Ml. App. at 201, 384 A 2d at 784 (enphasis in
original). 1In contrast, here the appellees, the Advisory Board in
t he case sub judice, do have a “cogni zabl e right that [has] been

adversely affected”: their rights under the restrictive
covenant Agreement. W believe that whitehall Venture i S clearly
I napposi te.
At the end of the day, we discern no abuse of the chancellor’s

consi derabl e discretion in fashioning the remedy of a mandatory

I njunction. Accordingly, we shall affirmthe circuit court’s entry
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of a mandatory injunction.
Iv.

We turn to appellants’ assertion that the circuit court erred
in ruling that Bl akehurst was not authorized to create additional
par ki ng spaces w thout obtaining the approval of the Advisory
Board. They insist that the proposed changes in the Bl akehurst
par ki ng coul d have been acconplished wi t hout yet another anmendment
to the Agreenent, and chall enge Judge Cahill’s interpretation of
Paragraph 1.f.°

In advancing this issue, the parties did not have the benefit
of this Court’s decision in Blakehurst I. Judge Sharer’s lucid
treatment of this issue for this Court governs our resolution of
this question:

The Board [of Appeals] was correct that no
ot her agency or official could anend the terns
and conditions of its 1988 consent order, and
the incorporated Agreenent, wthout the

[ Advi sory Board’s] witten approval by way of
addendum or by a petition for special hearing

°> Paragraph 1.f reads:

Reasonabl e adjustnents in the location of
bui | di ngs, parking and other features of the
Community  shall be permtted wupon the
direction and approval of the Director of
Planning for Baltinore County, it being the
intention of all parties to nmaximze the
retention of existing trees and vegetation on
the Land and to permt a degree of flexibility
in addressing the nature and constraints of
the site, appropriate governnental building
standards and requirenments and the needs of
the el derly residents.
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to request that the Board nodify the
conditions and terns of the consent order and
t he Agreenent.

Blakehurst I, 146 Md. App. at 524, 807 A 2d at 188.

On the basis of collateral estoppel, the above disposition in
Blakehurst I precludes any further inquiry into this issue. In
Murray International v. Graham, 315 Md. 543, 555 A 2d 502 (1989),
the Court of Appeals articulated the doctrine of collateral
estoppel to be “[wlhen an issue of fact or law is actually
litigated and determined by a valid and final judgnent, and the
determ nation is essential to the judgnment, the determ nation is
conclusive in a subsequent action between the parties, whether on
the same or a different claim” 1d., 315 MI. at 547, 555 A 2d at
504 (enphasis added) (quoting RESTATEMENT ( SECOND) OF JUDGMENTS, 8§ 27
(1982)).° See Colandrea, 361 MI. at 387-91, 761 A .2d at 907-09
(di scussing col | ateral estoppel and res judicata). See also Batson
v. Shiflett, 325 M. 684, 702, 602 A 2d 1191, 1200 (1992
(preclusive effect of admi nistrative decisions rendered in course
of quasi -judicial proceedings).

Accordingly, whether styled as a “refinenment”” to the

® Collateral estoppel or issue preclusion involves not only
the preclusive effect of the disposition of issues of fact, but
al so questions of law.  See RESTATEMENT ( SECOND) OF JUDGMENTS § 27.

" Appellants urged at oral argunment the inportance of the
“refinement” issue, and their argunment suggests that, regardl ess of
this Court’s treatnment of the appeal in Blakehurst I, the Board of
Appeal s’s determnation that its proposed parking lot plan

(continued...)
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Agreement or an overall change in the character of the property,
such changes as were attenpted by Chestnut in this case were
subject to the formal procedures rehearsed in the above passage by
Judge Sharer. Because Chestnut did not pursue those procedures,
the chancellor was authorized to renedy the effects of Chestnut’s
actions by such relief as was appropriate, including the renmedy of
a mandatory injunction.
V.

Appel | ants | ast address the i ssue of the circuit court’s award
of attorneys’ fees pursuant to Paragraph 18 of the Agreenent. That
par agr aph provides in part that:

If any party to this Agreenent, or any party’s
successor, is required to institute |egal

action to enforce the terns of this Agreenent,
and is successful thereafter (whether by

j udgnent or settl enment) in obt ai ni ng
enforcenment of the Agreenent, that party or
successor shall be entitled to recover

(...continued)
constituted a “refinenent” had not been appeal ed, and it coul d t hus
pursue its parking expansi on without resort to the formal addendum
process. W believe that this is precluded by our opinion in
Blakehurst I. We note as well that a majority of the Board of
Appeal s, despite its “refinenment” finding, neverthel ess stated:

If this were sinply a case which invol ved the
i ssue of “refinement” versus “material
anendnent,” the Board would not have any
difficulty with it. However, what makes this
case substantially different is the fact that
thereis arestrictive covenant agreenent that
was entered into by the parties.

In the Matter of Blakehurst Life Care Community, Nos. CBA-99-152,
CBA-99- 159, at 11 (Nov. 15, 2000) (mejority opinion).
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reasonabl e attorneys’ fees and court costs of
the action from the person or entity against
whom t he enforcenent is obtained.

Appel l ants do not quarrel with the terns of this provision,
and its application in the appropriate case. In view of our
di sposition of this appeal, we shall affirmthe award of attorneys’
fees nmade pursuant to Paragraph 18, and renand to the circuit court
to render findings as to appellees’ entitlenent to reasonable
attorneys’ fees incurred with respect to the proceedi ngs on appeal,
and enter an appropriate Order in accordance therewith. See M.
Rul e 8-604(d)(1).

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY AFFIRMED. CASE
REMANDED TO THAT COURT TO RENDER
FINDINGS AND CONCLUSIONS WITH
RESPECT TO ATTORNEYS'’ FEES.

COSTS TO BE PAID BY APPELLANTS.
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