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We are called upon to decide whether this Court, in
entertai ning an appeal froma judgnent entered by a circuit court
in banc panel, is restricted to reviewing the record provided to
t hat panel or whether our review is of the record that was before
the trial judge, even though sonme of that record was not before
the in banc panel. This sanme issue was nentioned, but not
decided, in Langston v. Langston, 136 M. App. 203, 219-22
(2000), arf’d, 366 Md. 490 (2001), and Azar v. Adams, 117 M.
App. 429, 431-34 (1997). We shall hold that we nust review
the record that was before the trial court when it entered its
final judgnent.

Al'so to be decided is whether the trial court abused its
di scretion in denying a notion for newtrial in a case in which
personal injury, wongful death, and survivorship clains were
brought and where the jury found in favor of the plaintiff as to
liability and awarded hi m sone econoni ¢ danmages but gave hi m no
noney for (1) loss of solatium?! (2) the value of the household
services his deceased spouse woul d have rendered to himhad she
Iived; and (3) non-econom c damages for plaintiff’s clainmed post-

traunati c stress di sorder.

I. UNDISPUTED FACTS

'We use the term*“loss of solatiun’ as shorthand for mental anguish, enotional
pain and suffering, |oss of society, conpanionship, confort, protection, marital
care, attention, advice or counsel the surviving spouse experienced in the past or
probably will suffer in the future.



This case has its origin in an accident that occurred at
5:42 a.m on June 13, 1997, during a very heavy rainstorm On
that date, a car driven by Jonathan Brooks, struck and killed
Kazi mi era Bi enkowski (“Ms. Bienkowski”) near the intersection of
Vel | ham and Crommel | Avenues in Arbutus, Maryl and.

Prior to the accident, Ms. Bienkowski, aged fifty-four, and
her husband, M eczysl aw Bi enkowski (“M . Bi enkowski”), aged
sixty-one, lived on Vista Avenue with their daughter and her
husband. The Bi enkowski s were natives of Poland who had
emgrated to this county in 1993. The two had been married for
thirty-two years at the tine of Ms. Bienkowski’s death. They

lived | ess than one bl ock fromthe scene of the subject accident.

On the norning of the accident, M. and Ms. Bienkowski were
wal king to the Ferndale light rail station to catch a train,
whi ch woul d have taken themto Baltinore, where both worked for
t he Joseph A. Bank Conpany. The Bi enkowskis’ usual route to the
light rail station was to walk a short di stance down Vista
Avenue, take a right at the intersection of Vista and Wl | ham
Avenues, then wal k one bl ock westbound on the sidewal k that
parall el s Wl | ham Avenue (on its north side), cross Wl |l ham by
wal ki ng sout hbound at the crosswal k controlling the intersection

of Well ham and Cromwel | Avenues, then proceed to the station.



The acci dent happened approxi mately m dway? between the
intersections of Wellhamand Cromnel | Avenues. \Wellham Avenue is
a two-1lane road running east and west. Both |anes are
approximately eleven feet in wwdth; the | anes are separated by a
double yellow line. On both sides of the travel |anes of Wl | ham
Avenue is a solid white line; that line is three feet fromthe
si dewal k (hereinafter “the three-foot shoulder”). 1In the
vicinity of the spot where M. Brooks's vehicle collided with
M's. Bienkowski, there is no height differential between the
si dewal k and any portion of Wl |l ham Avenue. The sidewal k is four
feet in wdth.

Shortly before the accident, both M. and Ms. Bi enkowski
wer e wal ki ng west bound on the sidewal k, on the north side of
Wl | ham Avenue. According to police photographs taken within an
hour of the accident, water had puddl ed on the sidewal k near
where the accident occurred. The parties disagree, strenuously,
as to whether Ms. Bienkowski was still on the sidewal k when she
was struck by M. Brooks’s vehicle.

M. Brooks was driving his 1992 Pontiac westbound on Wl | ham
Avenue inmedi ately prior to the accident. He, like the
Bi enkowski s, was very famliar with the area.

A notorist approaching the accident site fromthe east (as
M. Brooks did) would traverse a bridge that crosses Interstate

97; at the west end of the bridge, the area where the accident

0ur “approximately mdway” statement is based upon our review of the police
phot ographs, rather than any direct testinony to that effect.
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occurred conmes into the driver’s view, WII|ham Avenue goes down
hill and curves slightly to the right, then back to the left; at
the base of the hill, the roadway straightens and intersects with
Vi sta Avenue, at which point the driver starts up a slight
incline. Wellham Avenue does not becone |evel again until it
intersects with Crommel | Avenue.

M. Bi enkowski was wal ki ng ahead of his wi fe when she was
struck. As a consequence he did not see the collision, nor was
he struck by M. Brooks's vehicle. He did, however, hear the
collision and saw his wife's body being thrown through the air.
He ran to her, tried to give her aid and confort, then ran to his
honme to get his son-in-law to help him An anbul ance was call ed,
and the two then ran back to the scene of the accident.

The anbul ance arrived at 5:49 a.m Energency nedi cal
personnel treated a |laceration to Ms. Bienkowski’s head while
she lay in the roadway, then put her in an anmbul ance, but Ms.

Bi enkowski had no pul se and was “in full arrest” at that point.
She was taken to a nearby hospital where she was pronounced dead.

Danage to M. Brooks’s vehicle was to the right (passenger
side) front area above the right headlight. Below the headlight
there was a mnor scrape on the bunper; additionally, there were
hood dents — one above the right headlight and another near the
wi ndshield on the right side of the hood.

The accident was investigated by Anne Arundel County Police
Oficer C. Craig Russell, who arrived at the accident scene

twenty to twenty-five mnutes post accident. Oficer Russel
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prepared an acci dent investigation report in which he said, inter
alia, that he could find no evidence of accident-related skid
mar ks.

Under the heading “conclusions,” the accident report reads,
in part:

Due to the lack of a clearly defined point of
i npact or ot her evidence which could confirm
the positions of both Vehicle #1 and
Pedestrian #1 prior to the accident, it is
not possible to state with absolute certainty
where the parties involved in this accident
were | ocated prior to inpact. However, it
can be concluded that [Ms. Bienkowski] was
not on the sidewal k, therefore she had to be
wal ki ng on either the shoul der or travel
portion of the roadway itself.

O ficer Russell said in his report that he reached this
| ast - menti oned conclusion for the foll ow ng reasons:

* Pedestrian #1's husband stated he was
wal ki ng on the sidewal k was uni njured and
made no contact with Vehicle #1,

i ndi cating Pedestrian #1 could not have
been wal ki ng on the sidewal k.

e The point of inpact between Pedestrian #1
and Vehicle #1 was approximtely 1.1 feet
in fromthe right side of the vehicle.
Thus elimnating the possibility of a
gl anci ng or sidesw pe inpact.

e Due to the location of the point of inpact
bet ween Vehicle #1 and Pedestri an #1,
Vehi cl e #1 woul d have to have been driving
so far onto the shoul der (assum ng
Pedestrian #1 was wal ki ng conpl etely on
the shoulder) that it would |ikely have
struck Pedestrian #1's husband wal ki ng on
t he sidewal k.

e The danmge to Vehicle #1, |ocation of
injuries to Pedestrian #1, and | ocation of
the point of inpact in respect to
Pedestrian #1's final resting position,
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suggest Pedestrian #1 was headi ng toward
the south side of the roadway.

* The nature and condition of the sidewal ks,

roadway, and Pedestrian #1's destination,

make it likely that she would cross the

street somewhere between or at the

i ntersections of Wellham Avenue and

Crommel | and Vi sta Avenues.

e The driver of Vehicle #1 indicted [sic] he

bel i eved Pedestrian #1 was crossing the

street in a diagonal manner when he struck

her .
(Footnotes omtted.)

The investigating officer also reached these additional (but

rel ated) conclusions: (1) Ms. Bienkowski was struck by M.
Brooks’s vehicle while she was in the “travel portion” of Wellham
Avenue; (2) the primary cause of the accident was Ms.
Bi enkowski’s “illegal position in the roadway and her failure to
yield” to M. Brooks’s vehicle; (3) Ms. Bienkowski’s “dark
clothing” was a “major contributing factor” to the accident
because wearing all black in dark or near-dark conditions made it
“nearly inpossible for an approaching driver to identify and
recognize . . . [her] until comng right up on her”; (4) M.
Brooks’ s speed, which was four to six mles over the posted
thirty-mle per hour speed limt, coupled with “the heavy rain
and darkness,” dictated that M. Brooks should have slowed his
speed; and (5) M. Brooks's speed was a “contributing factor” in
t he acci dent.

M. Bienkowski filed a three-count conplaint in the Grcuit

Court for Anne Arundel County, claimng that the June 3, 1997,



accident resulted fromthe sole negligence of M. Brooks.

Count | alleged that M. Bi enkowski was enotionally traumati zed,
incurred nedical bills, |ost wages, and suffered other injuries
as a result of the accident. Count Il was a survivorship action
filed by M. Bienkowski in his capacity as Personal
Representative of Ms. Bienkowski’'s estate. He sought in Count

Il reconpense for nmedical bills, conscious pain and suffering of
t he decedent, and funeral expenses. M. Bienkowski’'s w ongful
death claimwas set forth in Count IIl, in which he asked for the
recovery of econom c damages caused by his wife s death, as well

as sol ati um danmages.

II. THE TRIAL

Ajury trial was held, presided over by the Honorabl e Robert
Heller. The trial lasted four days, and the jury deliberated for
six hours on the fifth day.

A significant portion of the evidence focused upon the issue
of where Ms. Bienkowski was positioned when she was struck by
M. Brooks’s autonobile. Because there were no i ndependent
eyew tnesses to the accident, each side relied upon the opinion
of an accident-reconstruction expert. The expert called by M.

Bi enkowski was Gregory M Manning, a retired Maryland State
Police officer; M. Brooks relied upon the expert testinony of
O ficer Russell. Both experts had excellent credentials, coupled

Wi th extensive experience in accident investigation and



reconstruction. Both experts admitted, however, that accident
reconstruction is not “an exact science.”?

A. Testimony of Mieczyslaw Bienkowski

M . Bi enkowski, who could not speak English, testified
t hrough an interpreter.

M. Bi enkowski and his wife took the same route every
norning to the train station. To reach the station, the
Bi enkowski s needed, at sonme point, to cross Wl |l ham Avenue, i.e.,
fromthe north to the south side. The Bi enkowskis never crossed
Vel | ham Avenue at its intersection with Vista Avenue in the six
nmont hs before the accident; noreover, they never crossed Wl | ham
Avenue between the intersections of Vista and Cromael | Avenues
because it was difficult to see oncom ng traffic and because cars
usually traveled at a fast speed in this area. For those
reasons, the two routinely waited until they reached the
crosswal k at the intersection of Crommell and Wel | ham Avenues
before noving fromthe north to the south side of the Street.

M's. Bi enkowski carried an unbrella and was wearing M.
Bi enkowski's coat when the accident occurred. The coat reached
al nost to her ankles. Shortly before the accident, M.
Bi enkowski was wal king on the sidewal k (parallel to Wl I ham
Avenue), behind his wife, but at a faster pace. He caught up
with his wife, noved around her on her right side, and passed her

by wal ki ng on the grass. Wen he was approxi mately seven neters

*Proof as to the validity of that admission is (arguably) provided by the fact
that the opinions rendered by the experts were dianetrically opposite.
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(roughly twenty-three feet) in front of his wife, and as he was
st eppi ng back onto the sidewal k fromthe grass, he heard a crash
and saw his wfe and a car go by.

The witness did not say how far either the car or his wife’'s
body was from hi m when he saw t hem pass.

At the tinme of the accident, and at the tinme of trial, M.
Bi enkowski suffered from asthma and coronary problens. He was
severely traumati zed by the accident, and as a consequence, he
was unable to work for about a nonth afterward. He conpared the
effect of losing his wife with losing his hands (“like cutting
off his hands”). In his words, “she knew English, and she could
take care of everything.” Defense counsel did not cross-exam ne.

B. Statements Given by Mr. Brooks to Officer Russell

Wthin one hour of the accident, M. Brooks wote the
foll owi ng statenent:
| was traveling west on Wl |l ham Avenue

at approximately 5:45 a.m right before |

approached Crommel |l Avenue. | struck a

femal e pedestrian. The acci dent was over

before I knew it happened. The pedestrian

was in front of ny car right out of nowhere.
He told Oficer Russell, orally, that he thought Ms. Bi enkowski
“was crossing the road fromhis right to his left and that she
wal ked out in front of his car.” He also said that he believed
that he was driving “about thirty-five mles per hour” at the
time of the accident.

On July 5, 1997, M. Brooks was re-interviewed by Oficer

Russel I . He told the officer that at the tine of the accident



“it was raining very heavily and he believed” Ms. Bi enkowski
“was crossing the street, but in a diagonal fashion and going
fromthe corner of Vista and Wl | ham Avenues to the corner of
Cromnel | and Wl | ham Avenues.” \Wen asked how fast he was going,
he estimated his speed at approximately “thirty-six mles per
hour . ”

C. Mr. Brooks’s Trial Testimony

M. Brooks testified that he left his hone on Wl | ham Avenue
about two mnutes before the accident. He was on his way to work
at the O Malley Senior Center in Qdenton, Maryland, and was due
there at six o' clock. It was unusual to see anyone wal ki ng on
Wl | ham Avenue at that hour of the norning.

He was traveling at approximately thirty-five mles per

hour, 1ooking ahead, when he saw a “flash” — “like a |ight
shining on nmetal kind of flash” — in front of his car for a
“split second” before he struck Ms. Bienkowski. He had no tine

to apply his brakes or steer to the left prior to inpact. After
the collision, he applied “nediuni brake pressure and canme to a
stop entirely in the westbound | ane of Wl | ham Avenue at its
intersection with Crommel |l Avenue.

M. Brooks returned to the scene and saw M. Bi enkowski, in
the roadway, cradling his wife in his arnms. A man, who said his
name was “Mke,” arrived. The stranger said that he “alnost hit”
Ms. Bi enkowski (who was still laying in the roadway) and
suggested that “you m ght want to nove your car because sonebody

is going to hit it.” M. Brooks followed the suggestion and
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parked his car on Crommel|l Avenue and then continued to wait for
the arrival of the police.

M . Brooks denied crossing over the white line onto the
shoul der at any tinme before inpact. He also denied swerving to
the left either immediately before or after the inpact.

On cross-examnation M. Brooks admtted that at the tine of
the accident visibility was very poor due to “torrential”
rainfall. He said the yellow center |ine on the roadway was
vi sible and that he was concentrating on the roadway ahead of him
at the time of inpact. He did not renenber whether the white
line demarcating the three-foot shoul der was vi sible.

D. Testimony of Gregory Manning

M. Manning was a Maryland State Police officer from1974 to
1984. During that period, he regularly investigated and
reconstructed accidents. He has been enployed in the private
sector in the field of accident investigation and reconstruction
since 1984. \Wiile in the private sector, he has investigated
accidents in twenty-nine states and five foreign countries. He
has testified as an expert nunerous tines in Maryland. He also
testified as an expert in eight other states and in the District
of Colunmbia. He is a nenber and a co-founder of the National
Associ ati on of Professional Accident Reconstructionists
(“NAPARS”) .

M. Manning visited the scene of the accident for the first
time on April 3, 2000, which was exactly thirty-four nonths after

Ms. Bi enkowski was kill ed. He studi ed the scene of the
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acci dent

, took nmeasurenents, and, prior to testifying,

great deal of material connected with this case.*

Despite the nass of material reviewed, the centra

revi ewed a

basis for

M. Manning's expert opinion was founded upon (1) a diagram

prepared by O ficer Russell; (2) reports from anbul ance

personnel and the funeral director who prepared Ms. Bienkowski’s

body for

decedent

burial, which showed that the nmajor trauna was

to the

"s buttock and forehead areas; (3) photographs of M.

Brooks’ s aut onobi |l e showi ng the damage caused by the subject

acci dent

Russel

Bi enkowski’s shoes® and other articles of persona

; (4) photographs of the accident scene taken by O ficer

that depicted the post-inpact position of Ms.

‘Document s studied by M. Manning were:

Addi

°M s.

Pol i ce phot ographs, Maryland anbul ance i nformation
regarding Ms. Kazi m era Bi enkowski, Jonat han  Paul
Brooks's statenment, emergency room records from Ms.
Bi enkowski, death certificate of Ms. Bi enkowski, Maryl and
anbul ance information fromM . Bi enkowski, emergency room
records from M. Bienkowski, newspaper articles in
reference to the traffic accident, a conplaint and request
for jury trial, auto stats on a ‘92 Pontiac Sunbird — that
provi des the statistics, |length, wi dth, height, things of
that nature — plaintiff's answers to interrogatories,
def endant’s answers to interrogatories, Officer Gregory
Russell’s deposition, Officer Russell's deposition
exhibits, M. Bienkowski’'s deposition, Jonathan Paul
Brooks’s deposition, . . . his own depositions, [and]
Jonat han Paul Brooks’s deposition exhibits.

tionally, he

travel ed M. Brooks’s route to work to see how far it was

and how long it would take me to get there. [Reviewed]

Jonat han Brooks’s driving record, . . . [wote a] report
[and visited] the accident scene three tines .

[He] also reviewed [his own] depositions and
exhi bits. Additional exhibits provided by Officer Russell

after the taking of [M. Manning s] depositions, nedical,
and ambul ance run reports.

Bi enkowski s shoes were knocked off by the inpact.

12

property Ms.



Bi enkowski was carrying; and (5) photographs of the scene taken
by O ficer Russell showing three tire marks that the w tness
bel i eved were highly significant.

In form ng his opinion, M. Manning gave no credence to M.
Brooks’s deposition testinony, except that he did assunme that M.
Brooks’s vehicle was traveling westbound at approximately thirty-
five mles per hour at the tine of inpact. Moreover, in arriving
at his opinion, M. Mnning did not consider M. Bienkowski’s
testinmony that he was about seven neters in front of the decedent
when he heard the inpact.

In M. Manning s expert opinion, M. Brooks's vehicle |eft
the travel portion of Wellham Avenue and proceeded an unknown
di stance westbound on the sidewal k, whereupon his vehicle struck
Ms. Bienkowski fromthe rear; the striking vehicle then
proceeded forward at the rate of 51.23 feet per second for three-
fourths of a second (driver’s reaction tine), then swerved |eft
at an 18.7 degree angle; as the driver steered left, Ms.

Bi enkowski rolled forward on the hood and to the right and fel
off the car onto the street and slid to her position of rest in
the m ddl e of Well ham Avenue; M. Brooks’s car then proceeded
across the center line onto the south side of WlIlham Avenue and
cane to a rest there.

At deposition, M. Manning estimted that M. Brooks swerved
left at a 35 degree angle — not at the |lesser angle he testified

to in court.
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When M's. Bi enkowski was struck, she was carrying her |unch,
cont ai ning a sandwi ch, an apple, and other food. She was al so
carrying a thernos bottle and an unbrella. These itens scattered
across the roadway by the force of the inpact. The debris field
left by these itens was consistent with the witness’s opinion as
to the path of the striking notor vehicle described above.

The witness discussed the possibility that the inpact
occurred in the travel portion of Wl Il ham Avenue and rejected
that possibility as he did the possibility that M. Brooks drove
straight forward after the inpact. According to M. Manning, if
M. Brooks had driven straight forward, then Ms. Bi enkowski’s
body woul d not have ended up in the center of Wl | ham Avenue.

The wi tness established the point of inpact by scrutinizing
Exhibit 8(h), a photograph taken by O ficer Russell on the
norni ng of the accident. Exhibit 8(h) showed a circular mark on
the sidewal k. M. Mnning opined that the circular mark was |eft
by M. Brooks’s vehicle at the point it struck Ms. Bi enkowski .
The centrality of that tire mark to the establishment of the
poi nt of inpact was shown by the follow ng question and answer:

Q [MR BROOKS S COUNSEL:] . . . [I]sn't
it a fact that much of your opinion that you
have expressed today, namely that M. Brooks
went up on the sidewal k at some unknown
poi nt, traveled for sone unknown di stance,
struck Ms. Bienkowski, and veered off to the
left in such a way that he did not hit M.

Bi enkowski, is predicated upon what you see
as tire marks in the sidewal k in [Exhibit

8(h)], correct, the semcircular [mark], |
bel i eve you described it, tire marks?
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A [MR MANNING ] That’s right. And the
absence of debris to the left of it.

The witness’'s opinion as to the post-inpact path of M.
Brooks’ s vehicle was based upon a tire mark shown on Plaintiff’s
Exhibit 8(r). The mark is near the white (three-foot shoul der)
line. That mark was made by a tire turned at an 18.5 degree
angle.® The witness opined that this mark was left by M.
Brooks’s vehicle. Additionally, the witness saw in Exhibit 8(r)
a tread mark on the yellow center |ine of Wllham Avenue. That
tread mark was also left by M. Brooks’s Pontiac Sunbird,
according to M. Manning.

On cross-exam nation, M. Manning admtted that fromthe
phot ographs he could not determne the type of car that had |eft
the aforementioned three tire marks, nor could he determine in
what direction the vehicle that Ileft the mark was traveling.
Finally, fromthe tire marks al one, he could not tell when the
mar Kk had been left on the highway. He stressed, however, that
t he marks shown on the photographs, when viewed in conjunction
with the debris field left by the inpact, persuaded him to a
reasonabl e degree of scientific certainty, that the tire marks
were those of M. Brooks’s vehicle.

E. Testimony of C. Gregory Russell

O ficer Russell has been enployed in the traffic section of

the Anne Arundel Police Departnment since 1990. His primary job

°I'n deposition, M. Manning said, evidently in a joking manner, that the tire
treads shown in that photograph were ones “only Greg Manning can see.”
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responsibility is to investigate fatal and ot her serious
accidents. The bulk of his duties are in the field of accident
i nvestigation and reconstruction. An accident reconstruction
usual |y takes hi mbetween forty and a hundred hours. He has
personal |y reconstructed eighty to a hundred acci dents and
participated in the reconstruction of “probably 300" nore. The
wi t ness has been qualified as an expert witness in the courts of
Anne Arundel and three other Maryland counties. Since 1994, he
has been certified as a qualified accident reconstructionist by
t he Accident Accreditation Conm ssion for Traffic Accident
Reconstructioni sts (AACTAR), a nonprofit organization that tests
and certifies accident reconstructionists.

Wien O ficer Russell arrived at the accident scene, Ms.
Bi enkowski’s body had been renoved to the hospital. He
established that her body ended up in the mddle of the roadway
based upon what he was told by a police officer at the scene who
had observed the body, coupled with the fact that he saw both
bl ood on the roadway and gauze pads used by the paranedi cs near
the center |ane.

After photographing and di agram ng the acci dent scene,
O ficer Russell went to the hospital where he viewed Ms.
Bi enkowski’'s body and saw that she had two broken |l egs. This was
obvi ous because her |egs had “an unnatural bend.” He al so
observed a cut on the side of her right | eg due, “apparently,” to
havi ng been “inpacted by the bunper” of M. Brooks’s car. He

al so saw a horizontal cut on her pant | eg.
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After view ng Ms. Bienkowski’'s body, he talked to M.
Bi enkowski by using a “mddle age” white male as an interpreter.
He could not recall the tine of the interview, but he believed it
was at approxinmately 8:00 a.m on the norning of the accident.
M. Bi enkowski, although upset, was seated in a chair and
physically seened to be fine at the tine of the interview?’

In Oficer Russell’s opinion M. Brooks was traveling on
Wl | ham Avenue in the travel portion of the roadway when Ms.
Bi enkowski entered the roadway and stepped in front of M.
Brooks’ s vehicle; when she was struck, Ms. Bi enkowski’'s body
went onto the hood and slid to the roadway, |anding near the
center |ine.

O ficer Russell conceded, as he had in his report, that in

this case it was inpossible to determ ne the exact point of

‘Officer Russell was not asked during his testinmony what M. Bienkowski told
him but his accident report was introduced into evidence. The portion of the
report dealing with the interview read:

It should be noted that M. [Bi enkowski] is the husband of
the victimand only spoke Polish. Therefore he had to be
questioned through the use of an interpreter, who was [a]

friend of . . . M. [Bienkowski’s] . . . For that [reason]
I was not able to confirm whether nmy questions were being
presented to M. [Bienkowski] as | asked themor if M.
[ Bi enkowski ] or the interpreter were answering nmny
questi ons.

M . [ Bi enkowski ] indicated that he and his wife,
Pedestrian #1, were wal king east [sic] on Well ham Avenue
heading to the Ferndale Light Rail Station so they could
go to work. | was then told that he said he was wal ki ng
on the sidewal k and that his wife was wal king next to him
on his left. (Later the interpreter stated that M.
[ Bi enkowski] said his wife was wal king slightly in front
of him) | was told that M. [Bienkowski] indicated that
is [sic] a car headi ng down Wel | ham Avenue hit [his] wife,
and he just renenbers her flying through the air until
|l anding in the roadway. He then ran to help her and
stayed with her wuntil help arrived. When asked if he
could recall where the car was when it hit his wife, he
was unabl e to provide any more specifics other than it was
goi ng the sane direction as they were on Well ham Avenue.
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i npact because there were no tire marks, scuff marks fromthe
decedent’ s shoes, or other identifying marks that woul d demarcate
t he exact point where Ms. Bi enkowski was positioned when struck.

In regard to the sem -circular mark on the sidewal k, shown
on Exhibit 8(h), which M. Manning believed to be a tire mark
left by M. Brooks’s vehicle, Oficer Russell testified that he
used a “flat bed conputer scanner” to show greater detail in that
phot ograph. The conput er enhancenent of Exhibit 8(h) showed that
the mark in question was not left by a tire. Wat M. Mnning
t hought to be a tire mark was, in fact, clunps of grass grow ng
in the cracks of the sidewal k. A closeup of the photograph al so
showed that there was standing water on the sidewal k adjacent to
where the accident occurred.?®

O ficer Russell established the approximte point of inpact
by a study of the debris field left by the broken glass |iner of
Ms. Bienkowski’s thernos bottle, along with other itens she was
carrying. According to the witness, the evidence “suggests
strongly” that the thernos bottle s glass Iining broke upon
impact with M. Brooks’s car, and not when the thernos bottle
“hit the ground.”

The approxi mate area of inpact was shown in Oficer
Russell’s report as an elliptical area that, on its sout hnost
side, is about one-third of the way into the travel |ane of

Vel | ham Avenue and, at its northnost side (i.e., to the right of

®Def ense counsel suggested that the standi ng water was the probable reason Ms.
Bi enkowski left the sidewalk and attenpted to cross Wellham Avenue prior to the

i npact .
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the white line), near the edge of the sidewal k. He admtted that
it was possible that Ms. Bienkowski was to the right (north) of
the white three-foot shoulder line at the point of inpact. He
neverthel ess opined that Ms. Bi enkowski was attenpting to wal k
across the westbound | ane of Well ham Avenue (north to south) when
struck. He supported that opinion by conmputer generated diagrans
showi ng that a person wal ki ng south, when struck by a car going
west, would go onto the hood of the autonobile and roll right to
left (fromthe driver’'s perspective). This would account for the
body coming to rest in the mddle of the roadway. According to
the conputer diagram - and Oficer Russell’s testinony — if, as
M. Manning theorized, Ms. Bi enkowski had been wal ki ng west and
was hit by a westbound car that turned |left, she would have ended
up on the grass to the right of the sidewalk — not in the mddle
of Well ham Avenue. Furthernore, the witness testified that, if
Ms. Bi enkowski was wal ki ng twenty-three feet in back of her
husband, it would be “inpossible” for a driver to swerve in the
twenty-three feet that separated the two pedestrians because, at
thirty-five mles per hour, M. Brooks would have had to perceive
t he danger and reacted within one-half of one second (the
perception/reaction tinme); the average perception/reaction tine
is 1.6 seconds. Also, a conputer generated di agram showed t hat
“if [a] car is turning to the left and the pedestrian is wal ki ng
away fromthe car then [the pedestrian’s body] wll ‘effectively’

travel toward the right side of the car when struck.”
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F. Testimony of Witness Called to Contradict Certain
Aspects of Officer Russell’s Testimony®

Lt. G eg Novac of the Anne Arundel County Fire Departnent
arrived at the scene of the accident at 5:49 a.m Shortly after
his arrival, he and another officer took “trauma shears” and cut
the pants that Ms. Bienkowski was wearing, fromthe bottom of
the pants leg to the top on both sides. He exam ned Ms.

Bi enkowski’'s | egs and found that there was “nothing out of the
ordinary” in their appearance.

David J. Wber, the nortician who prepared Ms. Bi enkowski’s
body for burial, testified that the body had “extensive bruising
on the buttocks and thighs but her legs did not appear to be
br oken.”

Ali sha Janus, a friend of the Bi enkowskis’ famly, testified
that she was present at the hospital at approximately 8:00 a. m
when O ficer Russell arrived. At that point, oxygen was being
adm nistered to M. Bienkowski as he lay on a hospital bed. M.
Bi enkowski was crying, having an asthma attack, and was extrenely
upset. Despite M. Bienkowski’s condition, O ficer Russell began
to ask himquestions while Ms. Janus served as a transl ator.
Because of M. Bi enkowski’s condition, she had to keep repeating

the questions. After Oficer Russell asked “four or five

°Officer Russell was called by plaintiff; plaintiff’'s counsel then called
wi tnesses who contradicted portions of the officer’s testinony. Later, Officer
Russell was called as an expert wi tness by the defense. The summary of Officer
Russell’s opinions, set forth supra, encompasses the major points of Officer
Russell's entire testinony.
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questions,” Ms. Janus told himthat M. Bi enkowski was “too upset
to answer . . . questions.” Questioning was then discontinued.

Dr. Kenneth WIlianms, M. Bienkowski’s personal physician,
testified that emergency roomrecords show that M. Bi enkowsKki
was admi nistered Ativan intravenously at 6:20 a.m and again at
7:20 a.m on the date of the accident. In the anmounts given to
M. Bi enkowski, the nedication would begin acting within fifteen
m nut es and woul d decrease “recall nenory” for “at | east eight
hours.”

G. Bruce Hamilton, Ph.D.

Dr. Ham Iton, a Professor of Econom cs at Johns Hopki ns
Uni versity, was called by plaintiff and testified that the val ue
of the household services Ms. Bienkowski would have provided to
her husband but for the accident was $214,230. His calculations
wer e based upon the cost of equival ent services in the comrerci al
mar ket place for various chores, i.e., what it would cost a
person to hire, for instance, a cook or a housekeeper to perform
the services previously perforned by the decedent. The study,
upon which Dr. Hamilton relied, showed that in two adult
househol ds the val ue of services provided by a spouse in the
fifty to sixty-four year age range was $9, 548 per year; in the
sixty-four to seventy-five year age range, the spouse perforned

househol d services worth $14,545 annual ly; ' and in the seventy-

“The value goes up in the sixty-four to seventy-five age range because,
usual ly, the spouse is no | onger enpl oyed outside the home — and therefore perforns
nore services at hone.
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five and above age range, services worth $10,817 annually are
per f or med.

The $214,230 figure was not based upon the joint life
expectancy of M. and Ms. Bienkowski. Instead, the cal cul ations
were made for the thirty-year period between 1997 and 2027. For
each of the thirty years, the witness used |ife charts to
determne the likelihood that M. Bi enkowski would still be
alive.' For instance, in the final year, 2027, when M.

Bi enkowski woul d be ni nety-one, there would be a | ow percentage
chance that M. Bi enkowski would still be living; for the final
year, he took that | ow percentage and rmultiplied it by the cost
for services rendered. Dr. Ham |ton brought wth hi mdanage
cal cul ations for 2007, 2017, and 2027. He did not, however,
bring with himcal culations for other years.'> Al so, by a

nmet hodol ogy that is not here inportant, he estimated that M.

Bi enkowski suffered an economic |oss of $20,600 due to the |oss
of M's. Bienkowski’s future incone.

H. Manuel Smith

“Dr. Hamilton explained why he used a thirty-year period:

Just coming up with a nunber. Let’s say the joint life
expectancy is another 15. That[’s] a hypothetical. I'm
making it up. To just use that, calculate up to 15 years
and then, boom stop is equivalent to assuming that with
absolute certainty they would both live for another 15
years, and then on the sanme day they would both die

The reality is, at each year between the date of the
accident and the end of the |ife tables, there is a
possibility of death for each one of them That’ s why
it's better to take account of it year by year

»The figure set forth in his calculation of cost of services per year was
adj ust ed upward for inflation and a one percent annual salary increase, then reduced
to present val ue.
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M. Smith, a defense witness, earned a Bachelor’s Degree in
mat hemati cs and economics in 1964 fromthe University of
Massachusetts; he received a Master’s Degree in econom cs at
Washi ngton University in St. Louis; and he conpleted the doctoral
program at Washi ngton University but did not finish his
di ssertation and therefore does not have a doctorate in
econom cs. After teaching econom cs at Washington University and
Pennsyl vania State University, he took a job with the federal
government where he has worked since 1970. He presently is a
program anal yst for the United States Departnent of Education.

In addition, for the last twenty-three years he has had an
econom ¢ consulting practice, which endeavors “to assist the
court in economc analysis of . . . damages” in cases simlar to
t he present one.

Based on life tables, M. Smth determ ned that, as of the
date of trial, Ms. Bienkowski had a |life expectancy of 25.8
years; and M. Bienkowksi, aged sixty-four, had a |ife expectancy
of 16.7 years. From “various econom ¢ studi es of people doing
househol d work,” he estimated that, had she lived, Ms.

Bi enkowski woul d have performed twenty hours of househol d
services per week for 16.7 years. He calculated the worth of

t hose services at six dollars per hour (roughly the average of

t he $5.15 m ni rum wage and what Ms. Bi enkowski was earning at
the tinme of her death). He assuned a 5.1 percent annual increase
in wages for 16.7 years, but this was nore than offset by a 6

percent discount to account for the advantage received by getting

23



noney i nmedi ately, rather than receiving it when earned. Using
this methodol ogy, M. Smth calculated, “to a reasonabl e degree
of professional certainty,” that the present value of Ms.
Bi enkowski ' s | ost househol d services was $96, 437.

He testified that his estimate that Ms. Bi enkowski would

provi de twenty hours per week in household services for 16.7

years was “liberal” and expl ai ned why:
So knowi ng that she was going to work
were she still alive today for, say, six or
nore years, | took a nunber of hours per week

fromnationally published data, tables,
studies that |’'ve | ooked at for wonen of her
age and so forth, took into account that
she’ d be working probably close to full tineg,
and arrived at twenty hours as an average for
t hat si xteen-year peri od.

Now you can say that as she got ol der -
and don't forget, if she was going to — she
woul d be age seventy-four at the tine that he
woul d be close to eighty-one, at the end of
his expected work life, she’s not likely to
wor k as much around the house at age seventy-
four as she mght at age fifty-seven. So
over this sixteen-year-period she m ght put
in twenty-five hours a week now and twenty in
five or eight years and maybe only fifteen or
maybe none at all when she’s in her md-
seventies. And twenty hours a week is a
pretty hefty anount of work around the house
for a full-tinme person. It’s three or four
hours a day after working a full day. And
t he national studies show that wonen that age
wor k generally less than that around the
house. So | was pretty liberal in giving her
twenty hours.

I. The Jury Verdict

The jury found that M. Brooks was negligent and that his
negl i gence caused the subject accident. The jurors also found

that Ms. Bienkowski was not guilty of contributory negligence.
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In regard to M. Bienkowski’s individual claimfor personal
injuries caused by the accident, the jury awarded hi m past

nmedi cal expenses in the anpbunt of $250.47 and past | ost wages of
$840. They awarded hi m no non-econom ¢ damages for his personal
injury claim

The damages awarded to Ms. Bienkowski’s estate were: $54
in nedical expenses; $5,000 for funeral expenses, and zero
dollars for the decedent’s “non-econom ¢ danmages.”

In regard to M. Bienkowksi’s wongful death claim the jury
awar ded hi m $20, 600 for the loss of his wife's earnings during
their joint lives, which was the estimate Dr. Ham |ton had
provided. The jury awarded no damages for the replacenent val ue
of Ms. Bienkowski’s househol d services and no “non-econom c
damages,” which were defined (for purposes of the wongful death
claim as “any damages that you assess for nental angui sh,
enotional pain and suffering, |oss of society, conpanionship,
confort, protection, marital care, attention, advice or counsel
t he surviving spouse has experienced or probably w Il experience
inthe future.” Al told, the award anmounted to only $26, 744. 47.

J. Motion for New Trial as to Damages Only

M. Bienkowski filed a notion for new trial as to damages
only, in which he alleged that the jury ignored, disregarded, or
was confused concerning evidence presented in regard to damages,
and/or the trial court’s instructions regardi ng damages. Al so,
novant asserted that “the conscience of the court” should be

shocked by the fact that the jury failed to award hi m any
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econon ¢ damages for the loss of his wife's househol d services,
no sol ati um damages for the wongful death of his wife, and no
non- econom ¢ damages “for his own serious and per manent
injuries.”

A hearing was held on the notion, after which Judge Heller
took the matter under advisenent. On February 6, 2001, Judge
Heller filed a menorandum opi nion that reviewed the procedural
hi story of the case, sone of his inpressions devel oped at trial,
and the contentions nmade by the parties in respect to the notion.

Judge Hel |l er comrenced his discussion by citing Buck v.
Cam’s Broadloom Rugs, Inc., 328 Md. 51 (1992), and Butkiewicz v.
State, 127 M. App. 412 (1999), and stating that he was m ndf ul
of his responsibility to prevent a m scarriage of justice due to
an i nproper verdict and was |ikewi se m ndful that he should not
“casually overturn the verdict of the jury.” He then said that
hi s consci ous was not shocked by the jury’' s damage verdict. He
noted that the jury “awarded the plaintiff those danages sought
by [himl with respect to all matters except non-econom c damages
and damages for the replacenent value of Ms. Bienkowski’s
househol d services.” The trial judge found “no support for
nmovant’s argunent that the jury was confused about the [danmage]
evidence . . . or confused by the court’s instructions regarding
[those] damages, or that the jury ignored or disregarded the
evi dence and/or the [c]ourt’s instructions regarding the

plaintiff’s damages.”
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More surprising to Judge Heller than the jury's failure to
award certain danages to the novant was the fact that the jury
“found in favor of plaintiff and against the defendant on
l[iability, especially given the testinony of the reconstruction
experts called by” the parties. 1In this regard, Judge Heller
found O ficer Russell “far nore credible . . . in both his
opinions and [the] basis for [those] opinions” than the testinony
of M. Manning. He also said, wthout equivocation, that he
believed M. Manning's testinony to be “not credible.”

Judge Hel |l er acknow edged that, while the jury was entitled
to judge the credibility of all witnesses in reaching its
verdi ct, he nevertheless was also mndful that a trial judge, in
considering a notion for newtrial, was called upon “to eval uate
the character of the testinony” produced at trial “in order to
determ ne whether justice has been done.”

Judge Heller recalled that upon hearing the jury verdict he
“suspected that the jury had . . . reached a conpron sed
verdict.” Therefore, he did not believe that it would be fair to
the parties if he took at “face value” the verdict sheet as it
related to liability issues and sone of the damage issues while
not taking at “face value” the decision of the jury to not award
damages in certain categories.

Judge Heller denied the notion for newtrial and in doing so
concl uded by noting that novant opposed the granting of a new
trial as to all issues and asked the court to grant a retrial as

to damages only. Judge Heller opined that a retrial as to
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damages only, as requested by novant, would be unfair to the

def endant .

K. Petition for In Banc Review

M. Bienkowski filed a tinely “Notice for In Banc Review”
In a supporting nmenorandum he contended that Judge Hell er abused
his discretion in denying the notion for new trial.

Prior to the hearing by the three-judge in banc panel, the
parties entered into discussions as to whether it would be
necessary to produce the entire transcript of trial testinony for
the panel’s review. By a letter dated April 20, 2001, the
parties agreed as follows: (1) by April 26, 2001, M.

Bi enkowski’s attorney would fax to M. Brooks’s attorney a
suggested summary of the testinony and evidence at trial; (2) by
May 3, 2001, M. Brooks’'s attorney would fax to opposing counse
“any revisions or additions that” he wanted to nake “to the
proposed sunmary”; (3) based on the summary and proposed
revisions, if there were any di sagreenents, the attorneys were to
confer with an eye to stipulating “to as nmuch of the testinony
and evi dence” as possible; (4) each side would set forth in their
menor anduns to the court their respective positions as to any
areas of disagreenent that still existed; (5) counsel for M.

Bi enkowski was to submit his nmenorandumto the court no |ater
than June 18, 2001, and counsel for M. Brooks was to submt his
menor andum wi t hi n twenty-one days thereafter; and (6) to the
extent that there was a conflict as to facts in the respective
menoranda as to what evidence was presented at trial, the in banc
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panel would notify the attorneys as to whet her any testinony
needed to be transcribed and, if so, who would pay for the
transcript.

On April 26, 2001, counsel for M. Bienkowski sent opposing
counsel a “proposed summary of testinony presented by plaintiff’s
wi tnesses” and a list of plaintiff’'s exhibits that had been
admtted at trial. Despite its title, the paper did not
summari ze the testinony of seven of the twelve plaintiff’s
W tnesses nentioned; counsel nerely stated the subject about
whi ch seven of the witnesses testified, rather than summari zi ng
what the witnesses had said. For instance, in regard to Oficer
Russell, whom plaintiff called as his own w tness, the sunmary
reads: “lnvestigating police officer, did not observe the
collision or either party, or the decedent at the accident scene.

Testified in [p]laintiff’s case as to his observation and
activities upon arrival at accident scene, as well as his follow
up investigation of the accident.”

The paper did summarize, albeit in a very general way, the
testinmony of Dr. Wllians, Dr. Hamilton, M. Manning, M.

Bi enkowski, and Captai n Dougl as Fishel of the Anne Arundel County
Fire Departnent who treated M. Bienkowski inmediately after the
accident. Captain Fishel testified that M. Bi enkowski was
suffering from hypotherm a and post-traumatic stress disorder
secondary to the accident when he observed himshortly after the

acci dent .
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On June 18, 2001, M. Bienkowski’s attorney filed a
“menorandum i n support of his request for in banc review,” in
whi ch counsel conplained that M. Brooks’s counsel did not
respond to his proposed summary by May 3 as had been agreed.
According to the nenorandum on May 24, 2001, M. Brooks’s | awyer
did send hima letter “claimng that [p]laintiff’s summary was
not a summary and that there was nothing for himto revise or
edit.” Counsel for M. Bienkowski disagreed with this
characterization and asserted that defense counsel had “waived
any right to challenge or dispute the facts as submitted in the
summary sent on April 26, 2001.”

After asserting that defense counsel had waived his right to
chal  enge or dispute the facts set forth in plaintiff’s sunmary,
plaintiff’s menoranda then proceeds to discuss testinony of
vari ous w tnesses who appeared at trial but whose testinony had
never been sunmmarized by plaintiff’s counsel. By way of exanple,
plaintiff’s counsel summarizes in his nmenorandumthe testinony of
M. Brooks and Dr. Manuel Smth, although none of their testinony
was nentioned in the April 26 proposed summary.

Counsel for M. Brooks filed a nmenorandumin response on
July 9, 2001. In the “Statenent of Facts” section of the
menor andum M. Brooks’s counsel analyzes, in detail, testinony
concerni ng the happeni ng of the accident and the testinony of the
two experts. Few of the facts summari zed in the nmenorandum are

mentioned in the proposed summary of April 26.
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The in banc panel heard argunent from counsel on Septenber
6, 2001. The panel raised no questions as to exactly what facts
were before them

Counsel for M. Bienkowski conceded to the panel that Judge
Hel ler was “a wonderful trial judge.” Nevertheless, he contended
that in considering the new trial notion, Judge Heller “got hung
up” by substituting his view of the liability issue for that of
the jury. According to counsel’s argunent, what Judge Hell er
shoul d have done was to have disregarded the liability issue and
focused exclusively on the issue of whether the jury verdict as
to damages was fair and reasonable in |ight of the evidence as to
damages that was “presented and uncontradicted.”

In his argunment to the panel, counsel for M. Brooks
asserted that the nost |ikely explanation for the neager danage
award was that the jury arrived at a conprom sed verdict.

Counsel al so maintained that there was no reason to believe that
the jury disregarded the court’s instructions. He pointed out
(accurately) that the jury was told that they were entitled to
“reject sone or all of any witness’s testinony” and that al
guestions on the special verdict sheet concerning damages began
with the words, “What if any damages do you award for . . . .~

Def ense counsel was asked by one of the in banc panel
menbers whet her his expert econom st “conceded that [Ms.

Bi enkowski] clearly perforned househol d services and that they

were val ued at” $96, 000. Def ense counsel answer ed:
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[ T]hat is an excellent question. It wasn't
put to himin ternms of “if” or “Do you
concede it?” He was assum ng, as was the
plaintiff’s expert, that she had perfornmed
househol d servi ces.

THE COURT: Well then, | imagine there
was testinony about it, right —

[ DEFENSE COUNSEL]: There was testinony

about — | was not in any position to offer
contradictory services, | nmean, the | ady was
deceased. | don’t know what her situation

was at the time. And that is why | say, not
being able to offer evidence in contradiction
of a point, doesn’'t nean that we concede the
point, or that the point is still not
contested or controverted.

THE COURT: Right. But | just want to

make cl ear

[ DEFENSE COUNSEL]: | mean, just |ike |
di d not cross-exam ne M. Bi enkowski on, you
know, his post-traumatic stress disorder, or

what ever .

|, as a tactical natter, was not

about to go over — go after M. Bienkowski as

| did M.

| " m not

Manni ng, or sonething. |’ mnot -

real smart, but |’mnot that stupid.

| wasn’t about to tell the jury, “Watch this.
Let nme take this man apart,” after all that
has happened to him No. But that doesn’'t

mean t hat

| am conceding that there is all of

t hese things, no. Everything was contested.
And both experts’ testinony rests on the
assunption that certain acts took place.

Def ense counse

t hen proceeded to argue that the jury was

free to “accept or reject foundational evidence that goes into an

expert’s opinion.”

He also reiterated that the nere fact that he

coul d not produce evidence showi ng that Ms. Bi enkowski did not

per f orm househol d services “doesn’t nean that | am concedi ng that

the jury nust accept that evidence, or conceding that the jury

had to nake an award of dammges.”
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After taking the matter under advisenent, the panel filed a
si xt een- page “Menorandum and QOpi ni on” on Cctober 15, 2001. The
in banc panel ruled that Judge Heller had abused his discretion
in failing to grant a newtrial as to damages only. Included in
the opinion is the follow ng statenent:

On February [sic] 6, 2001, the [p]anel
heard argunents, and the parties agreed to
speci fic undi sputed evidence. This evidence
i ndi cated Ms. Bi enkowski perfornmed househol d
services before her death. Additionally,
[p]laintiff’s econom c expert testified at
trial that [p]laintiff’s | oss of household
services was val ued at $214,230.00. \her eas,
[d] efendant’ s expert valued the | oss of Ms.
Bi enkowski’'s househol d services at
$96, 437. 00.

The in banc panel’s opinion does not discuss, in any
fashion, the testinony regarding liability, nor does it discuss,
or even nention, Judge Heller’'s view of the liability issue or
his belief that the jury returned a conprom sed verdict.

Mor eover, save for the excerpt above quoted, the panel’s opinion
does not discuss any of the evidence presented at trial.

The in banc panel opined that there was no controlling
Maryl and precedent that governed their decision. Therefore, it
relied on Linville v. Moss, 433 S.E.2d 281 (WVa. 1993); Johnson
v. Smith, 403 S.E. 2d 685 (Va. 1991); and Flagtwet v. Smith, 367
N.W 2d 188 (S.D. 1985), and, after remand, 393 N W2d 452 (S.D.
1986). Reliance upon those out-of-state cases was m spl aced.

The Johnson and Flagtwet cases were ones where liability was

not “seriously disputed.” See Johnson, 403 S.E. 2d at 687;
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Flagtwet, 367 N.W2d at 189. Liability was seriously disputed in
Linville, but the Linville case noted that West Virginia has been
a conparative negligence state since 1979, and al so stressed that
the jury had found the defendants fifty-one percent |iable and

t he decedent forty-nine percent |iable. 433 S E 2d at 286-89.
The court in Linville rejected the possibility, which was

recogni zed in pre-1979 West Virginia cases, that a notion for new
trial could be validly denied on the basis of a conprom sed
verdict, i.e., “a defendant’s verdict perversely expressed” as
shown by the award of only nom nal danages. Id.

The in banc panel disagreed with Judge Heller’s statenent
that there was no indication that the jury was confused by the
jury instructions or that the jury disregarded those
instructions. In the panel’s view, it could be “fairly concl uded
froma sinple reading of the jury entries on the Verdi ct Sheet
that there could be no rational basis for a failure to award any
noney damages for household services.” There being no rationa
basis, “the jury either did not understand the instructions, or
chose to disregard them” which “was not an option.”

The in banc panel did not discuss whether there was any
rational basis for the jury to fail to award M. Bi enkowski non-
econoni ¢ damages on his individual claimor solatiumdanmages in

the wrongful death action.

34



IITI. ANALYSIS

A. The Record to Be Reviewed

Appel lant filed with this Court the entire transcript of the
trial. And, in his record extract, appellant printed, inter
alia, 428 pages of trial testinony.

Appel lee filed a notion asking this Court to strike fromthe
record the trial transcript and to also strike “all references
contained in the record extract to the trial transcript and to

all additional facts not specifically presented to, considered

by[,] and relied upon by the in banc panel
Movant asserts that,

[c]onsistent with a witten stipulation of
the parties dated April 20, 2001, and in
accordance with the provisions of Mryl and
Rul e 2-551(d), the record of the trial
testinmony presented to, reviewed by and
relied upon by the in banc panel was I1imited
to a witten summary of that testinony, as
set forth in [p]laintiff’s Menorandum and to
certain facts stipulated at the hearing

bef ore that panel on Septenber 2, [sic] 2001.

(References to record extract omtted.)
Movant stresses that in a letter to the in banc panel
chai rman, dated July 16, 2001, counsel for M. Brooks had said

t hat ,

havi ng reviewed the two statenments of fact
contained in the party’s nenoranda, | see no
need for a transcript of testinony. Wile |
may di sagree with sone of M. Barnes’s
[counsel for M. Bienkowski] characterization
of the effect of the testinony offered at
trial, that is a natter of argunment, and not
sonet hing that would be resol ved by a
transcri pt.
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Movant al so asserts that, because an appeal to an in banc
panel is akin to an appeal fromthe circuit court to the Court of
Speci al Appeals, the stipulation set forth in the letters
exchanged between counsel is analogous to a “statenment of the
case in lieu of the entire record,” as permtted by Maryl and Rul e
8-413(b). Appellee’ s counsel argues:

To permt [a]ppellant to expand or
suppl ement the record to be considered on
appeal to this Court would not only
unilaterally invalidate the parties’
stipulation, it would also conpletely
underm ne the agreed process enpl oyed by the
parties to present the facts of this case to
the in banc panel. Mre inportantly, it
woul d al so subvert the integrity of the basis
for the in banc decision in this case and
could permt [a]ppellant, in effect, to
nullify the basis of that panel’s review. No
cause — |l et al one good cause — has been
denonstrated by [a]ppellant to permit himto
di savow hi s previous stipulation regarding
the content of the trial court and the agreed
facts to be considered upon review of the
trial court’s ruling on [a]ppellee’ s Mtion
for New Trial. To allow [a]ppellant to do so
now woul d be manifestly unfair and
prejudicial to [a]ppellee.

Def ense counsel counters that the agreenment nade before the

in banc panel was made pursuant to Maryland Rul e 2-551(d), *3

“Maryl and Rul e 2-551(d) provides:

Transcript. Pronptly after the filing of menoranda
a judge of the panel shall determ ne, by reviewing the
menor anda and, if necessary, by conferring with counsel,
whet her a transcript of all or part of the proceeding is
reasonably required for decision of the questions

presented. |If a transcript is required, the judge shal
order one of the parties to provide the transcript and
shall fix a time for its filing. The expenses of the

transcript shall be assessed as costs against the |osing
party, unless otherwi se ordered by the panel
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whi ch governs appeals to an in banc court. Defense counsel

asserts:

[ T] here was never any agreenent that a
transcript of testinony would not be utilized
in the event of a further appeal. The
agreenent, such as it was, governed only the
proceedi ngs before the in banc panel in the
Circuit Court for Anne Arundel County. It was
never neant to include further proceedings;
that matter was never even the subject of

di scussi on between the parties’ counsel.

. Maryl and Rule 8-413 . . . required
that the [a] ppellant order a witten
transcript to be included as part of the
record on appeal, a requirenment that can be
di spensed with only upon agreenent of counsel

and approval of the | ower court.

. There is not, and never has been,
an agreenent or stipul ation between counsel
that [sic] to do away with a transcript or a
record extract in this appeal. There is not,

and never will be, an agreed statenent of

facts or a signed statenment such as that
described in Maryland Rule 8-413(b).

(Footnote omtted.)

Def ense counsel disagreed with his opponent’s assertion that

on an appeal froman in banc panel the Court of Special Appeals

is to review only the nateri al

presented to the in banc panel.

I nstead, according to defense counsel, this Court nust review the

full

record in order to determ ne whether Judge Heller abused his

di screti on.

Al t hough both parties vigorously assert their

respective

positions, neither provides any hel pful authority to answer the

guestion of whether this Court,

judgnment of an in banc panel,
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mat eri al before the panel or whether the reviewis to be of the
entire record that was before the trial court.

This case is unusual in one respect. Although there was a
stipul ati on between counsel, which was set forth in appellant’s
counsel’s letter of April 20, 2001, neither party abided by the
terms of the stipulation. As nentioned earlier, the parties
agreed that counsel for M. Bienkowski, by April 26, would fax to
opposi ng counsel a “suggested sunmary of the testinony and
evidence at trial.” Counsel for appellee did not even attenpt to
sumari ze the testinmony of any witness called by the defendant.
And, the only summary provi ded by appellee’s counsel was as
fol | ows:

1. “[Kenneth H Wllians, MD., F.A CP.]
[t]estified that in his professiona
medi cal opinion, M. Bienkowski suffered
prof ound post-traumatic stress di sorder
as a result of observing the accident and
M's. Bienkowski’s death and that the
condition is permanent.”

2. “[Captain Douglas Fishel] .
[t]estified to his observation regarding
treatment of [M. Bienkowksi] at the
acci dent scene, including the fact that
[he] was suffering from hypotherm a and
Post- Traumati ¢ Stress Di sorder secondary
to the accident.”

3. “[Bruce W Ham|ton, Ph.D., Johns Hopkins
University] . . . [t]estified that the
present value of the economc loss to
[p]laintiff as the result of decedent’s
deat h was $234, 830, conprised of $20, 600
for loss of future incone and $214, 230
for | oss of household services.”

4. “[Gregory A. Manning] . . . [t]estified
that in his opinion [the defendant’s]
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vehicle left the travel portion of the
hi ghway and struck Ms. Bi enkowski.”

5. “[M. Bienkowski] . . . [t]estified that
he and his wife were wal king to the
Ferndale light rail station in route to
work and [were] on or adjacent to the
sidewal k when defendant’s vehicle left
the travel portion of Wellham Avenue and
struck Ms. Bienkowski.” (Enphasis
supplied.)*

As mentioned earlier, in plaintiff's “proposed sumary,”
seven additional wi tnesses were called by plaintiff, but, instead
of summarizing their testinony, plaintiff’s counsel nerely states
t he subj ect about which the witnesses testified.

The proposed sunmmary, which appellee’ s counsel now says was
bi ndi ng on the in banc panel, does not even nention the testinony
of Manuel Smth or any other witness called by defendant.

Mor eover, novant’s counsel, both in his nenorandum which he
filed with the in banc court, and in his oral argunent before the
in banc panel, made reference to nmany facts that are not in the
proposed sumary or in the trial exhibits. Therefore, the
position appellee takes in this Court is inconsistent with the
one taken before the in banc panel.

The in banc panel never nentioned the dispute between the
parties as to what facts were to be reviewed. And, as far as we
can determne, the panel did not rely on any facts in plaintiff’s

proposed summary. The in banc panel’s opinion does say that “the

“The underlined portion of the summary is inaccurate in that M. Bi enkowski
never said that his wife was “on or adjacent to the sidewal k? when she was struck
or that M. Brooks “left the travel portion of WII|ham Avenue and struck Ms.
Bi enkowski .”
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parties agreed to specific undisputed evidence,” but in the next
two sentences it nmakes clear that the “undi sputed evidence” to
which it refers is the evidence that “Ms. Bi enkowski perfornmed
househol d services before her death” and that plaintiff’'s expert
val ued those househol d services at $214, 230, and defendant’s
expert valued the |oss of those services at $96, 437.

Wiile the issue of what facts were actually before the in
banc panel is nuddled, ultimately the cloudy state of the record
is irrelevant, because we hold that in an appeal froman in banc
panel, this Court nust review all relevant facts that were before
the trial judge — not nerely the facts before the in banc panel.

In Azar v. Adams, 117 Md. App. at 431-35, and later in
Langston v. Langston, 136 M. App. at 221-22, we discuss, in
detail, the nature of an in banc appeal. These deci sions
illumnate the following points: (1) the right of an unsuccessful
litigant in the circuit court to appeal to an in banc panel, nmade
up of three circuit court judges, is guaranteed by Article 1V,
Section 22, of the Maryland Constitution; (2) an in banc panel
functions Iike an internmedi ate appellate court, in that it is not
enpowered to set aside factual findings of the trial court,
unl ess those findings are clearly erroneous; (3) the decision of
an in banc panel may not be appeal ed by the party who sought the
in banc review, and (4) when an appeal froman in banc panel
concerns an issue regarding a discretionary ruling of the trial

judge, our review of the in banc panel’s decision “necessarily
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requires us to consider” whether the trial judge properly
exercised his discretion. Langston, supra, 136 Ml. App. at 221-
22.

The af orenenti oned general principles, however, do not help
answer the question of whether our reviewis |imted to the
record before the in banc panel or whether we are required to
review the entire record of the trial court proceeding.

In Estep v. Estep, 285 Ml. 416, 417 (1979), the Court of
Appeal s addressed several questions, one of which was whet her
this Court erred in dismssing an appeal froma judgnent entered
by an in banc panel. The Estep Court ultimately held that no
appeal abl e final judgnent had been entered in the trial court,
and thus the case should have been dism ssed. 1Id. at 418. In

Footnote 4 of the opinion, Judge Digges, for the Court, discussed
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Article IV, Section 22, of the Maryland Constitution, ! as
fol |l ows:

In the advent of a determ nation by a
court in banc adverse to the nonnoving party,
section 22 provides that such a decision
“shal|l not preclude the right of Appeal, or
wit of error to the adverse party, in those
cases, civil or crimnal, in which appeal, or
wit of error to the Court of Appeals nmay be
alloned by Law.” M. Const., Art. 1V, § 22.
This “right of Appeal” is nonethel ess subject
to the caveat, found in the final clause of
section 22, that it, along with the rest of
section 22, “shall be subject to such
provi sions as may hereafter be nmade by Law.”
While prior to creation of the Court of
Speci al Appeals in 1966, see 1966 Ml. Laws,
ch. 11, 8 1, this Court was the sole tribunal
bef ore which any right of appeal froma court
in banc coul d possi bly have been exerci sed,
this is no longer the case. Acting pursuant

“Article IV, Section 22, provides:

Reservation of points or questions for consideration by
court in banc.

Where any Termis held, or trial conducted by | ess than
t he whol e nunmber of said Circuit Judges, upon the decision
or determ nation of any point, or question, by the Court,
it shall be conpetent to the party, against whom the
ruling or decision is made, upon motion, to have the
point, or question reserved for the consideration of the
three Judges of the Circuit, who shall constitute a court
in banc for such purpose; and the notion for such
reservation shall be entered of record, during the
sitting, at which such decision my be made; and the
several Circuit Courts shall regulate, by rules, the node
and manner of presenting such points, or questions to the
court in banc, and the decision of the said Court in banc
shall be the effective decision in the prem ses, and
conclusive, as against the party, at whose notion said
points, or questions were reserved; but such decision in
banc shall not preclude the right of Appeal, or wit of
error to the adverse party, in those cases, civil or
crimnal, in which appeal, or unit of error to the Court
of Appeals may be allowed by Law. The right of having
questions reserved shall not, however, apply to trials of
Appeals from judgments of the District Court, nor to
crim nal cases bel ow the grade of felony, except when the
puni shnent is confinement in the Penitentiary; and this
Section shall be subject to such provisions as may
hereafter be made by Law.

(Enmphasi s added.)
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to the power granted it by section 14A of
Article IV of the Maryl and Constitution, the
CGeneral Assenbly has enacted sections 12-307
and 12-308 of the Code’s (1974, 1978 Cum
Supp.) Courts Article by which it has made
clear its intent that, unless sone specific

| egi sl ative enactnment provi des ot herw se,
see, e.g., M. Code (1974 & 1978 Cum Supp.),
88 12-305, -403 of the Courts Article (appeal
fromfinal judgnent in the District Court of
Maryland is to be the circuit court with
further review only upon grant of wit of
certiorari by the Court of Appeals), the
Court of Appeals should no | onger consider
initially any appeal that is granted as of
right, but that such appeals should be taken
first to the Court of Special Appeals, and
then, upon wit of certiorari being granted,
to this Court. There being no statutory
provisions relating to section 22's grant of
an appeal of right to the nonnoving party who
| oses before a court in banc, such an appeal
woul d necessarily have to conformto the
nornmal appellate procedure established by the
| egislature and thus be taken to the Court of
Special Appeals, with this Court exercising
jurisdiction only upon the issuance of a wit
of certiorari.

Id. at 420-21 n.4 (enphasis added).

The above footnote suggests that an appellant, such as M.
Brooks, must conply with the normal rules of procedure governing
appeals to this Court, because those rules are an integral part
of what is considered “normal appell ate procedure.” Maryl and
Rul es 8-411 and 8-413(a), with exceptions not here rel evant,
mandate that an appellant file a transcript of all the testinony
presented to the trial court.

The case of Wwashabaugh v. Washabaugh, 285 Ml. 393 (1979),
was decided on the sane date as the Estep case and was al so

witten by Judge Digges. In washabaugh, it was contended by the
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appel l ees that Article IV, Section 22, of the Maryland
Constitution violated the Equal Protection C ause of the
Fourteenth Amendnment to the U S. Constitution because, allegedly,
unsuccessful litigants in Baltinore Gty (unlike simlarly
situated litigants in other parts of the state) were denied the
right to an in banc appeal .*® 1d. at 397.

The Court in wWashabaugh determ ned that Article IV,
Section 22, did not violate the equal protection of the | aws
guaranteed by the Fourteenth Amendnent. Id. at 410. In reaching
t hat decision, the Court noted that in determ ning whether a
state statutory or constitutional provision violates the Equal
Protection Clause of the federal Constitution, “an assessment
nmust be nmade as to whether the enactnent in question inpinges on
t he exercise of any fundanmental constitutional right . . . .~
Id. at 403. If the provision in question does deny a fundanental
right, then the constitutionality of the provision nust be
subject to strict scrutiny. I1d. If no fundanental right is
abridged, then courts look to the alternative test for
determ ni ng whether the statute or constitutional provision
passes nuster under the Equal Protection O ause, “that is,
whether it conplies with the so-called ‘rational basis test,’ as
‘bear[ing] a rational relation to or rest[ing] upon sone ground

of difference having a fair and substantial relation to a

®*The washabaugh Court assumed, for the purposes of argument, that Article |V,
Section 22, did, in fact, not grant litigants in Baltinore City any right to utilize
the in banc appeal procedure. 1d. at 403.
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legitimate state objective.”” 1d. at 404 (citing Massage Parlors,
Inc. v. City of Baltimore, 284 MI. 490, 496-97 (1979)). The
denial of a right to an in banc appeal is not the denial of a
fundanmental right. 1d. at 408. Judge Di gges expl ai ned:

[NNot only is there no fundanental right to
an appeal or to a given appellate process,
but in this instance, there is no adverse
residual effect upon any fundanental right.
In fact, Section 22, when it is applicable,
has m nimal i npact upon the appeal process as
all dissatisfied litigants in those
jurisdictions have the option of a norma
appeal to the Court of Special Appeals, with
only those electing to travel the court in
banc route being bound by that court’s
deci si on.

Id. (enphasi s added).

The “common ni cknanme” of an in banc appeal is a “poor
person’s appeal.” 1d. at 396. It allows an unsuccessf ul
litigant in the circuit court the option of avoiding the expense
and del ay often experienced by appellants who file an appeal to
this Court. 1d. Proceedings before an in banc panel are usually
far nore informal and | ess cunbersone than the nornal appea
process. Id. at 399. And, a litigant who files an in banc
appeal is assured that, no natter what el se may happen, he or she
will never have to go to the trouble of printing a record extract
and filing an appellant’s brief with this Court. I1d.

Appel l ee’ s argunent that we are restricted to the record
before the in banc court overlooks the fact that appellants, by
the clear | anguage of Rules 8-411 and 8-413(a), are required

(with exceptions not here relevant) to file the entire transcript
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of the proceedings in the lower court.! The rules do not exenpt
appel l ants who are appealing froma decision of an in banc
panel ' s decision. There would be no purpose for requiring those
appealing fromin banc decisions to file the entire record if
this Court was not expected to utilize the entire record.

Addi tional ly, language used in the washabaugh and Estep cases
convinces us that a litigant such as M. Brooks, who | oses an in
banc appeal, has the option of filing a “normal appeal” to this
Court. The right to a “normal appeal” carries with it the
concomtant right to have this court reviewthe full record that
was before the trial court.

Revi ew of the entire record is especially inportant in a
case like this one where the in banc panel has ruled that a trial
judge abused his discretion concerning a matter over which the
trial judge s discretion has its wi dest breadth. Accordingly, we

shall deny appellee’s notion. Qur revieww ||l be of the entire

"One of the exceptions to the rule is that the entire transcript nust always
be filed as set forth in Rule 8-413(b), which reads:

Statement of case in lieu of entire record. If the
parties agree that the questions presented by an appeal
can be determ ned wi thout an exam nation of all the
pl eadi ngs and evidence, they may sign and, upon approva
by the lower court, file a statement showi ng how the
gquestions arose and were decided, and setting forth only
those facts or allegations that are essential to a
deci sion of the questions. The parties are strongly
encouraged to agree to such a statement. The statenent
the judgment from which the appeal is taken, and any
opi ni on of the | ower court shall constitute the record on
appeal . The appellate court may, however, direct the
|l ower court clerk to transmit all or part of the bal ance
of the record in the |lower court as a supplement to the
record on appeal. The appellant shall reproduce the
statement in the appellant’s brief, either in lieu of the
statement of facts or as an appendix to the brief.
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record — not just the rather nuddled record that was before the
i n banc panel .
B.

Did Judge Hel |l er abuse his discretion in
denying the new trial notion?

There was a time when a trial court’s denial of a notion for
new trial was not even reviewabl e on appeal. See Merritt v.
State, 367 Md. 17, 24-25 (2001); Buck v. Cam’s Broadloom Rugs,
Inc., 328 MI. at 54-59. The |law has since changed in this
regard, however. Merritt, 367 Md. at 24-25. |In Mack v. State,
300 mMd. 589, 600 (1984), the Court said:
The question whether to grant a new

trial is within the discretion of the trial

court. Odinarily, a trial court’s order

denying a notion for a newtrial wll be

reviewed on appeal if it is clainmed that the

trial court abused its discretion. However,

an appellate court does not generally disturb

the exercise of a trial court’s discretion in

denying a notion for a new trial.
(Gtations omtted.)

I n Buck, supra, the Court of Appeals stated that the excerpt

from Mack just quoted was a “correct statenent of the law.” 328
Ml. at 57. And, it is clear that it is still a correct
st at enent .

The Buck case arose out of an autonobile accident. The jury
found in favor of M. Buck on the issue of liability but awarded
himonly $3,668 in damages. 1d. at 53. Buck and his wife filed
a notion for newtrial as to damages only. 1d. The trial court

granted that notion as to Buck, individually, but declined to

a7



grant a new trial concerning the Bucks’ joint |oss of consortium
claim I1d. at 53-54. The jury in the second trial awarded M.
Buck $87,000 in damages. I1d. at 54. The defendant appeal ed,
claimng that the trial judge abused his discretion in granting a
new trial. TI1d. W agreed with the defendant and reversed the
second judgnent. See Cam’s Rugs v. Buck, 87 M. App. 561 (1991).
The Court of Appeals, however, reversed this Court. Buck, 328
Ml. at 62.

Judge McAuliffe, witing for the Court of Appeals in Buck,
stressed the inportance of giving trial judges very broad
di scretion in deciding whether to grant or deny notions for new
trials in cases where the |ower court is called upon to decide
the “core issues of whether justice has been done.” 1Id. at 57.
The Court of Appeals said:

The Superior Court of Pennsylvani a,
recogni zi ng the breadth, inportance, and
underlying policy concerns supporting a tria
judge’s authority to grant a newtrial, and
at the sanme tine recogni zing the necessity
for restraint in the exercise of that power,
made t hese salient observations:

[A] jury’s verdict should not be
casual ly overturned. In our system of
justice, the jury is sacrosanct and its
i nportance i s unquestioned. The nenbers
of a jury see and hear the w tnesses as
they testify. They watch them as they
sweat, stutter, or swagger under the
pressure of cross-exam nation. This
enabl es the jury to develop a feel for
the case and its personal dynam cs which
cannot be conveyed by the cold printed
page of a record reproduced for
appel l ate review. But, the trust our
system places in the jury’s wisdomis
not unchecked. The rules of evidence
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have been arduously devel oped over
hundreds of years in order to provide
such a check. These rul es prevent
jurors from considering facts which

m ght inflame their prejudices but which
are irrelevant to the actual case before
them A skillful and zeal ous advocate
is often able to sidestep the techni cal
letter of the rules and enter sone

evi dence whi ch shoul d have been

excl uded. Wen such nmaneuveri ng
threatens the overall fairness of the
proceedi ng, the trial judge should order
a newtrial. W nust afford the judge
great discretion in making this decision
because he too is present in the
courtroom as the evidence is presented.
As does the jury, he develops a feel for
t he human pul se of the case. |In short,
our seem ngly sinple decision to uphold
the grant of a newtrial is actually the
end result of a highly conpl ex process

i nvolving the interaction of judge,

jury, and attorneys. This process has
devel oped over centuries and its
conplicated dynam cs belie its surface
sinplicity. However, the greatest
tribute to its success is probably the
extent to which we take it for granted
as the ultimate guarantor of justice.

328 Md. at 59-60 (quoting Boscia v. Massaro, 529 A 2d 504, 508
(Pa. Super. C. 1987)).

The “gist” of M. Buck's argunment was that the damages
awarded to himindividually were against the weight of the
evi dence because the ambunt was too low. Id. at 60. The trial
judge in Buck agreed with the plaintiffs, and the Court of
Appeal s declined to substitute its judgnent for that of the trial
court. Id. at 60-61.

The Court said in Buck:

W turn to the question of whether [the
trial judge] abused his discretion in
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granting Buck a newtrial. 1In so doing, we
are obliged to consider the breadth of
discretion that is afforded a trial judge in
maki ng this type of decision. As we have
seen in tracing the history of our treatnent
of this issue, the enphasis has consistently
been upon granting the broadest range of
discretion to trial judges whenever the
deci si on has necessarily depended upon the

j udge’ s eval uation of the character of the
testinmony and of the trial when the judge is
considering the core question of whether
justice has been done. W noted, for
exanple, that “[w] e know of no case where
this Court has ever disturbed the exercise of
the lower court’s discretion in denying a
notion for a new trial because of the

i nadequacy or excessiveness of danmages.”
Kirkpatrick v. Zimmerman, 257 Md. 215, 218,
262 A.2d 531 (1970).

On the other hand, a trial judge has
virtually no “discretion” to refuse to
consi der newly discovered evidence that bears
directly on the question of whether a new
trial should be granted. See Wash., B. & A.
R. Co. v. Kimmey, supra, 141 Md. at 250, 118
A. 648 (“discretion could not be
characterized as sound which whol |y
di sregarded evidence by which its exercise
shoul d have been aided”). See also Browne v.
Browne, 22 Md. 103, 112 (1864). And, if
new y di scovered evidence clearly indicates
that the jury has been msled, a newtrial
shoul d be grant ed.

Id. at 57-58.

When M. Bienkowski filed his notion for newtrial in this
case, the gist of his argunent, as in Buck, supra, was that the
verdi ct was agai nst the weight of the evidence. Although the
jury awarded himthe precise amount he cl ainmed for several
cat egori es of econom c damages, he conpl ai ned, inter alia, that

no damages were awarded for his pain and suffering danages in his
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i ndi vidual claimfor personal injuries and no sol ati um danages in
hi s wrongful -death acti on.

Ajury' s failure to award non-econom c damages, even though
the record shows that it is very likely that the plaintiff did
experience significant pain and suffering, does not necessarily
warrant a newtrial. This is nade crystalline by three cases
where it was held that the trial judge did not abuse his
di scretion in denying plaintiff’s notion for new trial:
Butkiewicz v. State, 127 M. App. 412, 417 (1999) (No award for
non- econonm ¢ damages, even though plaintiff, within three days
post - acci dent, underwent two surgeries — the first operation
resulted in an incision 9.6 inches | ong and approxi mately four
i nches wide and a second operation that involved the grafting of
skin fromplaintiff’s right leg onto his left thigh.);
Kirkpatrick v. Zimmerman, 257 M. 215, 216 (1970) (Jury awarded
plaintiff $2,500 in total damages, even though medi cal specials
were approxi mately $3, 100, when there was “no doubt that the .

plaintiff endured nuch pain and suffering . . . .”); Grabner v.

Battle, 256 Md. 514, 515-16 (1970)(Plaintiff awarded property
darmage only, even though plaintiff struck her nose on the
steering wheel and, because of the nose injury, was “required to
undergo a conpl ete nasal reconstruction and a subnucous
resection.”).

The essential underpinning for the reversal by the in banc
panel of Judge Heller’'s decision is the alleged fact that counsel
for M. Brooks “did not dispute that [p]laintiff had a | oss of
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househol d servi ces” because (allegedly) defense counsel, during
oral argument before the panel, conceded “that during her life
Ms. Bi enkowski performed househol d services.” W have revi ewed
the transcript of the argunment presented to the in banc panel, as
well as the entire record before that panel, and have found no
concession on the part of defense counsel that “plaintiff had a
| oss of household services” or that “during her life Ms.
Bi enkowski performed househol d services.” Wat counsel admtted
during oral argunent before the panel was that the plaintiff had
presented evidence that Ms. Bi enkowski performed househol d
services. Defense counsel said, however, that due to the nature
of such testinony he was unable to contradict it inasmuch as the
def endant did not know, one way or the other, what domestic
conditions prevailed in the Bi enkowski househol d. Defense
counsel made it clear to the panel that the defendant took the
position that it was up to the jury to assess the credibility of
plaintiff’s witnesses concerni ng what services Ms. Bi enkowski
rendered. 1In that regard, he stressed that the jury was
instructed that they were entitled to believe all, sone, or none
of the testinony of any witness and that they were the sole
judges of credibility. Defense counsel was, of course, correct
in this regard. See Butkiewicz, 127 Ml. App. at 428.

In many tort cases, defense counsel are unable to contradict
portions of the damage claimasserted. Loss of consortiumclains
provi de a good exanple. Defense counsel, no matter how wel |

prepared, in nost cases, cannot put on proof as to the pre-
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accident relationship between the couple who bring a | oss of
consortiumclaim But that does not nean that the defendant
concedes the truth as to testinony supplied by the plaintiffs in
that regard. And, the jury is not required to believe any part
of plaintiffs’ evidence.

In his brief, appellee argues that “given [a]ppellant’s
adm ssion that . . . [a]ppellee’ s |oss of househol d services had
a value of at |east $96,437, the failure of the jury to award M.

Bi enkowski at least that anmpunt not only is “violative of fact

and logic” but clearly deprived M. Bi enkowski of damages over

whi ch there was no reasonabl e dispute. (Enphasis in original.)

It is true that the defense called Manuel Smith as an expert
witness and that he testified to the $96,437 figure nentioned.
But that figure, like the figure espoused by Dr. Ham |ton, was
not based on any testinony presented at trial as to what
househol d services Ms. Bienkowski actually perfornmed during her
lifetime.

The foundation facts for the opinions as to the value of the
| oss of househol d services focused on the Bi enkowski s,
individually, only to the extent that both Dr. Ham |ton and M.
Smth considered the ages of the Bi enkowskis — and M. Smth al so
consi dered how nmuch Ms. Bi enkowski earned working outside the
hone and that she was |likely to work outside the honme for sone
(unspecified) tine in the future. Qherw se, both the experts
based their opinions upon |ife expectancy statistics and vari ous

studi es showi ng the nunber of hours, on average, persons, in
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vari ous age groups, perforned household tasks. As nentioned
earlier, the nunber M. Smith arrived at was based on the
assunption that Ms. Bi enkowski would performtwenty hours of
househol d services per week for about seventeen years. |If she
did so, the loss of those services would be valued at $96, 437.
But no evidence was presented as to the nunber of hours per week
M's. Bienkowski actually spent perform ng househol d services.

It was the jury’s function to evaluate the credibility of
the expert w tnesses and the adequacy of the foundation for their
opinions. The jurors were instructed that, in judging the
credibility of expert w tnesses, they should keep in mnd “that
t he opi nions expressed [by the expert] can only be as good as the
basi s upon which those opinions are fornmed.” Even though the
defendant called M. Smth as his witness, the jury very well
coul d have believed that the underlying rationale for his opinion
did not rest on a solid foundation. By way of exanple, the jury
coul d have believed that M. Bi enkowski — whose health was poor -
would not live to be eighty-one as M. Smith assuned;
alternatively, they could have believed that all the testinony as
to future househol d services was too specul ati ve because it had
not been proven to their satisfaction as to what services Ms.

Bi enkowski rendered in the past or was likely to have rendered in
the future or the worth of such services.

Judge Heller and the jury heard testinony in this case for
four days, and the jury deliberated for a fifth. Except for M.

Brooks’ s testinony, which was self-serving, there was no direct
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evi dence as to where Ms. Bienkowski was in relation to the
travel portion of the roadway when she was struck. Moreover,
contrary to appellee’s assertion, the answer to the question as
to where Ms. Bi enkowski was positioned was not clearly provided
by circunstantial evidence provided by other w tnesses. The
l[iability issue in this case was hotly contested, and as a
consequence, both parties elected to rely heavily upon the
testinmony of expert reconstruction w tnesses.

Judge Hel l er disbelieved appellee’ s expert. Assum ng, for
i nstance, that Judge Heller believed that Exhibit 8(h) actually
showed cl unps of grass, not tread marks, or that M. Manning's
reason for saying in deposition that the striking vehicle had
turned left at a 35 degree angle and saying at trial that he
turned at a 18.5 degree angle was inplausible, it is easy to see
why the court did not believe that M. Manning was credi bl e and
why he believed that the jury had arrived at a conprom sed
verdict. He was in a good position to nake a reasonabl e judgnent
inregard to these matters because he had seen the w tnesses, and
the jurors’ reaction to the witnesses and coul d devel op “a feel
for the human pul se of the case.” Buck, supra, 328 M. at 60
(quoting Boscia v. Massaro, 519 A 2d at 508).

It is well known to all seasoned observers of our tort
system that conprom sed verdicts are conmmon in civil cases, at
least in jurisdictions that do not have conparative negligence
statutes. Save for Maryland, three sister states (Virginia,

Al abarma, and North Carolina), and the District of Colunbia, al
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jurisdictions in the United States now have conparative
negl i gence statutes. See Dobbs The Law of Torts (2000), Section
201, 504. |In states that do not recogni ze conparative
negl i gence, it cannot be said that justice has not been done or
that the trial court should grant a new trial sinply because a
verdict is extrenely | ow due to conprom se on the issue of
ltability. Cases from Pennsyl vania, which did not have a
conparative negligence statute until 1982,'® are illustrative. In
Bacsick v. Barnes, 341 A 2d 157 (Pa. Super. C. 1975), as in the
present case, liability was hotly contested and the trial court
recogni zed that the verdict was a conprom se; neverthel ess, the
trial court denied plaintiff’s notion for newtrial. The
Pennsyl vani a Superior Court said in Bacsick:

As our Suprene Court noted in Black v.
Ritchie, 432 Pa. 366, 370, 248 A . 2d 771, 773
(1968), quoting Karcesky v. Laria, 382 Pa.
227, 234, 114 A 2d 150, 154 (1955), “‘[t]he
doctrine of conparative negligence, or
degrees of negligence, is not recogni zed by
the Courts of Pennsylvania, but as a
practical matter they are frequently taken
into consideration by a jury. The net

result, as every trial judge knows, is that a
| arge majority of negligence cases, where the
evi dence of negligence is not clear, or where
t he question of contributory negligence is
not free fromdoubt, the jury brings in a
conprom sed verdict.’”

Id.

“Pennsyl vania’s current Conparative Negligence Statute is found at 42 Pa. C
S. § 7102 (2002).
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Earlier, in Boyd v. Hertz Corporation, 281 A 2d 679 (Pa.
Super. C. 1971), the Pennsylvania Superior Court nade
essentially the sane point as made in Bacsick:

Conprom sed verdicts are both expected and
allowed. Elza [v. Chovan, 152 A 2d 238 (Pa.
1959)], supra, at 115, Karcesky v. Laria, 382
Pa. 227, 114 A 2d 150 (1955). “The
conprom se nmay ari se out of damages or
negl i gence where the bal ance of evidence
concerning either or both, and the grant of a
new trial may be an injustice to the

def endant rather than an act of justice to
the plaintiff.” (Enphasis added.)

Id. at 685 (quoting Elza v. Chovan, 152 A 2d 238, 240 (Pa.
1959)).

Recently, in Butkiewicz v. State, 127 Ml. App. at 429, we
quot ed, with approval, what the Bacsick Court had to say in
regard to conprom sed verdicts. In Butkiewicz, liability was
hotly contested, and although the plaintiff nmay have exaggerated
t he extent of his non-economnm c damages, there was no doubt that
he had experienced at | east sonme significant pain and suffering.
Id. at 417. The jury found the defendant liable for plaintiff’'s
injuries and awarded hi mthe exact amount plaintiff requested
(%$25,867) for past nmedical expenses and | ost wages. I1d. at 421.
The jury, however, did not award the plaintiff any non-economc
damages. I1d. Plaintiff filed a notion for new trial, in which
he contended that the jury's failure to award non-econonic
damages contravened the court’s instruction that, “[i]n
considering danages . . ., [the jury] shall consider . . . the

physi cal pain and nental anguish suffered in the past and with
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reasonabl e probability may be expected to experience in the
future; the disfigurenent associated with the accident

Id. The trial court denied the notion for new trial, and on
appeal, the plaintiff argued that the court had abused its
di scretion in doing so. Id. Cting Leizear v. Butler, 226 M.
171 (1961), we pointed out that “the Court of Appeals has made
clear that a jury' s verdict in a personal injury case is not
necessarily invalid when the jury awards damages for nedica
expenses and | ost wages w thout al so awardi ng damages for pain
and suffering.” Id. at 423-24.

In holding that the trial court did not abuse its discretion
in denying the notion for newtrial, we pointed out in Butkiewicz
that there were “several aspects of appellant’s case that could
have pronpted the jury to” make no award of non-econoni c danmages.
Id. at 428. Anpbng those aspects was the fact that there was a
di spute anong the experts as to the degree of plaintiff’s
permanent disability and there was testinony suggesting that the
plaintiff had exaggerated the intensity and duration of his pain
and suffering. 1d. Accordingly, it was “axiomatic that the
jury, as the trier of fact, is entitled to judge the credibility
of the witnesses,” and “[b]ased on discrepancies in the evidence,
the jury was not required to accept [plaintiff’s] testinony or
the testinony of his expert . . . concerning the extent of

[plaintiff’s] pain and suffering.” Id.
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As an additional reason for reaching our conclusion that the
trial judge did not abuse his discretion in denying plaintiff’s
notion for new trial, we said:

I n reaching our conclusion, we are also

m ndful that, as the State suggests, the jury
may have reached a conprom se verdi ct,
because the issue of negligence was hotly

di sputed. To be sure, the doctrine of
conparative negligence is not the law in
Maryl and. Nevertheless, in the politics of
jury deliberation, conflict upon the nenbers
of the jury as to liability may ultimately be
resol ved by neans of reduced danages. In
that regard, we note again that the jury

awar ded appel | ant the preci se amount of his
past nedi cal expenses and | ost wages.

Cases fromother jurisdictions have
refused to overturn verdicts of this sort.
For exanple, in Bacsick v. Barnes, 234 Pa.
Super. 616, 341 A 2d 157 (1975), the
Pennsyl vani a Superior Court upheld a verdict
awardi ng a personal injury plaintiff damages
of $21,500 in | ost wages and nedi cal expenses
but only $2,000 in non-econonm ¢ damages. The
plaintiff in that case was wal king in the
street two days after a heavy snowfall when a
passi ng aut onobil e struck her, breaking her
|l eg. The woman had been forced to walk in
the street because the sidewal k was covered
with snow. In affirmng the jury s verdict,
t he Court said:

In the instant case, the evidence was
such that the jurors mght easily have
differed as to whether or not [the

def endants] were negligent in allow ng

t he accunul ation of snow to remain on or
al ong part of the sidewalk, as to

whet her [the plaintiff’s] act of wal king
al ong Fifteenth Avenue carrying a bundle
anounted to contributory negligence, and
as to whether the accident occurred
because [the plaintiff] slipped and fel
into [the car’s] path or because [the
driver of the car] ran her down.

Id. at 428-29 (footnote omtted).
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I n Butkiewicz, after quoting the Bacsick’s observation that
conprom sed verdicts are conmonpl ace — “as every trial judge
knows” — the Court concluded by stating:

We do not nmean to suggest that the trial
court woul d necessarily have erred or abused
its discretion had it ruled otherw se. The
court had discretion to grant appellant’s
motion for newtrial, just as it had
di scretion to deny it. Under the
circunstances attendant here, the resolution
of appellant’s notion depended intrinsically
upon “the judge's eval uation of the character

of the testinony and of the trial,” and its
determ nation of “the core question of

whet her justice has been done. . . .” Buck,
328 Md. at 57, 612 A 2d 1294 (C|tat|ons
omtted).

I n conclusion, we cannot say that the
court abused its discretion in denying
appellant’s notion for new trial.

127 Md. App. at 430.

Even though Judge Heller said in his witten opinion that he
bel i eved (as soon as the jury announced its verdict) that the
jury had arrived at a conprom sed verdict, and despite our
di scussi on of conprom sed verdicts Iin Butkiewicz, the in banc
panel did not attenpt to explain why the denial of a notion for
new trial would not have been justified based solely upon the
fact that a conprom sed verdict had been rendered. 1In fact, the
I n banc panel never nentioned conprom sed verdicts in their
opinion. Likewi se, in appellee’ s brief, no discussion of
conprom sed verdicts appears.

In cases where liability is hotly contested, a conprom sed

verdict, in which the jury finds for the plaintiff as to
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liability but awards no non-econonm ¢ damages, can be a verdict
that renders basic justice to the parties. Judge Heller said
that he believed this was such a case. W are unable to say that
he was wong. The jury was told that they were not required to
believe the testinony of any witness. This neant, of course,

that they were not required to believe M. Bienkowski or any
other witness called to discuss danages. Alternatively, the jury
coul d have had serious doubts about whether the proof of non-
econon ¢ damages was too speculative and in the “politics of jury

del i beration,” the jury could have given the full anount
requested as to one danage elenment (e.g., the $20,860 for Ms.
Bi enkowski’s future | oss of wages) and zero dollars for other
types of danage. Judge Heller was in a far superior position
than we, or any other appellate court, to determ ne whether the
conprom sed verdict of the sort he believed was rendered in this
case achi eved justi ce.

Appel | ee argues that in deciding the new trial notion Judge
Hel ler “whol ly disregarded” the “totality of the evidence
presented at trial.” According to appellee, this is denonstrated
by Judge Heller’s witten opinion. Appellee asserts that the
opi nion makes it very clear that the trial judge nmade no effort
“to consider, weigh, or evaluate the substantial non-expert
evi dence, including the rather dami ng evi dence provided by
[a] ppellant hinmself . . . .” In support of this contention,
appel | ee conpl ains that Judge Heller’s discussion of negligence

issues “is limted to a page and a half of text consisting of
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nerely five short paragraphs, only two of which superficially
address the evidence presented at trial.” He also conplains
that, other than nentioning the testinony of the two acci dent
reconstruction witnesses, he did not even nention the testinony
of other w tnesses, including wtnesses who contradicted a
portion of O ficer Russell’s testinony.

Judge Heller, who appellee’s counsel conceded was a
“wonderful trial judge,” was not required to wite an opinion to
prove that he had wei ghed and considered all the evidence, nor is
there any requirenent in the law that a trial judge set forth a
summary of what was testified to by all inportant w tnesses.

Trial judges can, and usually do, deny new trial notions w thout
even a hearing — nuch | ess an explanation of the denial.

In arriving at his decision, Judge Heller recognized,
explicitly, that he was “call ed upon to evaluate the character of
the testinony and of the trial in determ ning whether justice had
been done when considering a notion for newtrial.” W can find
nothing in the record that woul d suggest that he failed to

performthat duty! or abused his discretion.?°

“Appel | ant al so argues that the trial judge “should have at |east recited the
evidentiary basis for his perplexing conclusion” that Gregory Manning’'s testinony
was not credible. (Emphasis in original.) Dependi ng on what witnesses were
bel i eved by Judge Hel ler, there was a cl ear evidentiary basis for believing that M.
Manni ng was not a credi ble witness. Therefore, we see no reason why he shoul d have
expl ai ned the obvi ous.

I'n North v. North, 102 Md. App. 1, 13-14 (1994), we said:

[ Abuse of discretion] has been said to occur “where no

reasonabl e person would take the view adopted by the

[trial] court,” or when the court acts “wi thout reference

to any guiding rules or principles.” It has also been

said to exist when the ruling under consideration “appears
(continued...)
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VERDICT;

JUDGMENT OF THE IN BANC PANEL
REVERSED ;

CASE REMANDED TO THE CIRCUIT COURT
FOR ANNE ARUNDEL COUNTY WITH
INSTRUCTIONS TO ENTER JUDGMENT

IN ACCORDANCE WITH THE JURY

COSTS TO BE PAID BY APPELLEE.

2°(...continued)

to have been made on untenabl e grounds,” when the ruling
is “clearly against the logic and effect of facts and

i nferences
unt enabl e,
right and
“violative
“unt enabl e
injustice.”

(Citations omtted.)

before the court,” when the ruling is “clearly
unfairly depriving a litigant of a substantia
denying a just result,” when the ruling is
of fact and logic,” or when it constitutes an
judicial act that defies reasons and works an

63



