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In 1992, John R Ver Brycke, |1l and Barbara Ver Brycke (“the
Ver Bryckes”), appellees/cross-appellants, transferred $200, 000 to
their son, John R Ver Brycke, IV (“John”), and his then wife, Lisa
May Feehley Ver Brycke (“Lisa”), appellant/cross-appellee. 1n an
effort to establish a sort of “fam |y conpound,” the Ver Bryckes
advanced these funds to help John and Lisa buy a hone known as
“Rabbit HilIl,” which is next door to the Ver Bryckes’ hone on the
Severn River. John and Lisa ultimtely separated five years |ater,
i n August 1997. They divorced in Cctober 2000, never having |ived
in the Rabbit Hi |l hone.

The Ver Bryckes and Lisa dispute the nature and | egal effect
of this $200,000 transaction. Wen Lisa and John sold Rabbit H I,
the Ver Bryckes made a demand for the $200, 000 plus interest, which
Lisa rejected on the ground that the $200,000 was a gift. A jury
in the Grcuit Court for Anne Arundel County found by special
verdict that the Ver Bryckes had given John and Lisa a conditional
gift of $200,000, the condition being that Lisa and John woul d
actually liveinthe Rabbit Hi Il hone, with their children, and hel p
care for the Van Bryckes. The jury also found that Lisa and John
were unjustly enriched by the transaction, and that they were
equitably estopped fromretaining the gift. It awarded the Ver
Bryckes $200, 000 under these theories of recovery.

The jury al so found, however, that the Ver Bryckes “were .

aware that the conditions [of their conditional gift] would not

be satisfied on or before January 1, 1995[.]" After the court



ordered judgnent in favor of the Ver Bryckes for the entire
$200, 000, Lisa noved for judgnment notw thstanding the verdict,
arguing that the Ver Bryckes were barred by the statute of
limtations fromrecovering. The trial court denied this notion
wi thout a hearing or a witten opinion. Both parties appeal the
resul ting judgnent.
Li sa raises the follow ng questions for our review

. Dd the jury find that the applicable

statute of limtations has run, so that the

trial court erred in allowi ng recovery by the

Ver Bryckes?

I1. Was the jury’'s finding that the $200, 000

was a conditional gift supported by the

evi dence?

The Ver Bryckes ask us to decide these additional issues:

1. Did the trial court err in failing to

force Lisa and John to disgorge profits from

the sale of Rabbit H Il when the jury found

that the “benefit” constituting the unjust

enrichnent was nerely the $200,000 initial

anmount ?

| V. Were the Ver Bryckes entitled to
prejudgnent interest as a matter of right?

Because the Ver Bryckes failed to file suit within three years
of knowi ng that Lisa and John would not satisfy the condition that
they live at Rabbit HiIl, we hold that their claimwas partially
barred by the statute of |imtations. The bar of the statute is
limted, however, to $40,000 of the $200,000 gift, because that
anount was unsecured. Wth respect to the $160, 000 bal ance of the

conditional gift that was subject to a deed of trust, the 12 year
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statute of limtations applied, and the Ver Bryckes’ principal claim
in this amount was not tinme-barred. W also hold that the jury’'s
finding that there was a conditional gift is supported by the
evi dence. Regarding the Ver Bryckes’ cross-appeal, we hold that the
Ver Bryckes are not entitled to disgorgenent of profits or
prejudgnent interest as a nmatter of right.
FACTS AND LEGAL PROCEEDINGS
Lisa and John’s Purchase Of Rabbit Hill

After neeting while both were in the Navy, Lisa and John
married in April 1981. |In 1986, they noved to Tennessee. In the
early 1980's, John noticed the Rabbit H Il property when he nade his
first visit to his parents’ new Annapolis hone, which was next door
to Rabbit HIl. The resident of Rabbit H Il was an ol der woman.
When she died in 1992, John asked his father to inquire about what
was goi ng to happen to the property.

Learning that Rabbit H Il was to be sold, John and Lisa
consi dered buyi ng the property. Lisa explainedthat they cal cul at ed
how much noney t hey woul d be “confortabl e spendi ng on a nort gage and
still [be] able to keep our kids in a private school, and we cane
up with . . . $350,000,” $300,000 of which would be financed. The
property, however, had a significantly higher value, in the range
of $750,000. 1In order to nmake the purchase, John and Lisa needed
financial help fromother nenbers of the Ver Brycke famly.

The property featured both the main house and a two-bedroom



guest house. According to John,

after we figured we knew what the price was

going to be then we went into a — | went into
a nortgage search node trying to find the best
financing, and we did. . . . | came up with a

figure of 350- for ne, 200- for ny sister, and
200- for [ny parents].

John’ s sister, Panel a Ver Brycke, agreed to contribute $200, 000
toward t he purchase, in exchange for the right to purchase the guest
house for rental incone.® The Ver Bryckes agreed to advance John
and Lisa the remaining $200, 000. It is the parents’ $200,000
transfer — or nore specifically, the nature of that transaction —
that eventually resulted in this litigation

After their offer was accepted, the Ver Bryckes proceeded to
make t he financi al arrangenents necessary to conpl ete the purchase.
The Ver Bryckes took out a nortgage on their own honme to finance
t hei r $200, 000 contri bution toward t he purchase of Rabbit HIl. On

August 10, 1992, M. Ver Brycke signed a “gift letter” stating:

I, John R Ver Brycke IIl . . . will give (or
have given) [John Ver Brycke, V] a gift of
$200,000.00 . . . . and there is no obligation

expressed or inplied either in the formof cash
or future services, to repay this sum at any
time. These funds are available and will be
gi ven (or have been given) to: John Ver Brycke
IVintinme to close the nortgage transacti on on
the purchase of his . . . hone.

M. Ver Brycke also consulted his estate planning attorney.

Al t hough the guest house was offered for sale together with
the mai n house, Panela Ver Brycke eventually purchased the guest
house in a separate settl enent.



In a Septenmber 11, 1992 l|etter, Ronald Holden summarized the
proposed transaction.?

You have asked nme to summarize the
subst ance of ny reconmendati ons concer ni ng your
desire to make a gift of $200, 000. 00 unto your
son and his wfe by wuse of the annual
$10, 000. 00 gifting rule. As you are aware
each of you as individuals is permtted to give
up to $10,000.00 per calendar year unto any
nunmber of individuals. Thus, each of you may
give $10,000.00 per vyear wunto John and
$10, 000. 00 per year unto his wife, Lisa. This
represents a total of $40,000.00 per year.

You expressed the desire that in naking
the proposed gift/loan gift of $200, 000.00 you
did not want to use up any of your $600, 000. 00
unified credit (which is available under
Federal G ft Tax Laws). During our neeting, |
cautioned that if you were to set up a
situation whereby John signed a $200, 000 note
and religiously, each calendar vyear, you
forgave $40,000.00 of such note, there is a
risk that the IRS will take the position that
the entire gift of $200,000.00 was nmade i n 1992
versus being nade in increments of $40, 000. 00.
| advised that this risk is even greater if
your son and his wfe did not nmake the
customary interest and principal payment
expect ed in [a] rB | engt h nor t gage
transactions. You stated that notw thstandi ng
t he above potential risk, you would like to
proceed to attenpt to qualify the gifts as
bei ng made in $40, 000. 00 i ncrenents.

Based upon the above objective | have
recomended to you the follow ng:

1.) On settlenent day, | recommend that
each of you wite over your separate signatures
a $10,000.00 check to John and each of you
wite over separate signatures a $10,000.00

2According to Holden, M. Ver Brycke did not tell him about
t he August 10, 1992 gift letter that he had signed.
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check to Lisa.
2.) On settl enent day, i nstruct
[settl enment agents] Feldman and Bernstein to
prepare for you a $160, 000. 00 nortgage note to
be signed by John and Li sa. :
3.) In January of 1993 and each subsequent
year thereafter, you wll plan to forgive
$40, 000. 00 of the debt.
4.) John and Lisa should make regular
nort gage paynents to you each nonth, begi nning
Novenber 1st.
The Rabbit Hi Il settlenent took place on Septenber 30, 1992.
The Ver Bryckes foll owed nmany of Hol den’s recomrendati ons. Before
the closing date, the Ver Bryckes deposited $160, 000 i nto an escrow
account at the title conpany that was handling the Rabbit Hill
transaction. At closing, that noney was applied toward t he purchase
price. The renaining $40,000 that the Ver Bryckes conmitted toward
settlenent was delivered at closing. M. and Ms. Ver Brycke each
wrote separate $10,000 checks to Lisa and John, totaling $40, 000.
John and Lisa imedi ately endorsed these four checks, and those
funds were used to purchase Rabbit Hill.® Panela separately paid
for and settled on the guest house. John and Lisa borrowed the
remai ni ng $300, 000 of the $550,000 purchase price from Norwest
Mortgage, Inc. (“Norwest”).

| n exchange for the $200, 000 fundi ng, the Ver Bryckes received

3Lisa testified that both she and John certified at closing in
their residential |oan application that none of their $10,000
downpaynent on Rabbit Hi Il had been borrowed, even though sone of
t he $200, 000 had been used for that purpose.
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prom ssory notes and a second deed of trust on Rabbit Hill. Instead
of drawing a single $160,000 promissory note, as Holden
contenplated, the Ver Bryckes had Lisa and John sign sixteen
i ndi vi dual prom ssory notes for $10,000, which were easier to
i ndi vidual Iy cancel on an annual basis. John and Lisa al so executed
in favor of the Ver Bryckes a second deed of trust, which was junior
to Norwest’s first deed of trust.*

Shortly after settlenment, Norwest asked for an acknow edgnent
t hat there had been a $200,000 gift to Lisa and John. According to
the title conpany agent who handled the Rabbit Hill settlenent,
“[t]here was a[n] [August 10, 1992] gift letter saying that there
woul d be a gift, and then [Norwest] wanted an acknow edgnent t hat
the gift had in fact been given.” M. Ver Brycke signed a Decenber
7, 1992 letter to Norwest, in which he “advised that nmy wife and
have given a gift of $200,000.00 to our son, John R Verbrycke, IV
and daughter-in-law, Lisa May Verbrycke.”

Releases, Refinancing, And Renovation

After settlenent, M. Ver Brycke related that “John and Lisa
started imrediately to working on [Rabbit Hill], . . . taking the
pl aster off the walls and . . . gutting the house, and so they

started there and they kept on with that work until the spring.”

“The Ver Bryckes, however, did not followthe usual course of
pronmptly recording their deed of trust. Instead, it was not until
nearly four years later, in July 1996, that M. Ver Brycke, on his
own, recorded that instrunent.



But “no work of any kind” was done to Rabbit Hill in terns of actual
renmodeling. After it was “gutted,” the house was not habitable.

Wi |l e John and Lisa were working at Rabbit Hll, on January 1,
1993, the Ver Bryckes cancelled four of the $10,000 notes, in
accordance with Holden's advice. On January 1, 1994, they again
cancelled four nore notes. The cancelled notes were placed back
into the Ver Bryckes’ safe deposit box at Farmer’s National Bank
with the remaining notes that had not been cancelled.?®

In 1994, John and Lisa refinanced Rabbit HIl. In doing so,
they borrowed an additional $100,000 to fix up that property.
| nst ead, however, they used that noney to renovate a sumer cottage
i n Sherwood Forest, which the Ver Bryckes owned, and which Lisa and
John had occupied internmttently since their nove to Maryl and. ®

When January 1995 arrived, Rabbit H Il was still gutted. The
Ver Bryckes did not cancel any of the remaining notes.

Dissolution, Litigation, And Sale

Lisa and John’s marital difficulties eventually led themto

*Whet her the cancell ed notes were ever delivered to Lisa and
John was disputed. Lisa testified that Ms. Ver Brycke gave her
t he eight cancelled notes from 1993 and 1994, but then eventually
t ook themback for safekeeping. Ms. Ver Brycke testified that the
cancel l ed notes were placed directly into the safe deposit box.

®M . Ver Brycke's father bought the Sherwood Forest cottage in
1927, and then M. Ver Brycke bought the cottage fromhis parents
in 1946. At trial, M. Ver Brycke testified that he and his wife
“didn’t want” the renovations to the cottage, and did not consider
the renovations to be any sort of gift from Lisa and John. I n
fact, he related, he and his wife had not spent the night in the
cottage since the early 1980's.



separate on August 6, 1997. John initiated divorce proceedings in
January 1998.

On March 23, 1999, the Ver Bryckes filed in the Crcuit Court
for Anne Arundel County a declaratory judgnment conplaint, nam ng
both Lisa and John as defendants. In this and subsequent anended
conplaints, the Ver Bryckes alleged that they had “advance[d] to
Def endant s $200, 000" at the Rabbit Hi Il closing, and that there was
a dispute regarding the status of the deed of trust and underlying
prom ssory notes executed by Lisa and John at settlenent. It was
the Ver Bryckes’ position that they “never intended to nake a
conpl eted gift of $200,000 to [Lisa and John] in 1992[,]” and that
Li sa and John understood and accepted that the $200, 000 was either
aloan or agift conditioned on fulfillnment of their promsetolive
at Rabbit Hi Il and to care for themas they aged. The Ver Bryckes
asserted alternative clains for breach of the deed of trust and
not es, unjust enrichnent, and proni ssory estoppel.

I n Novenmber 1999, while this litigation was pendi ng, Lisa and
John contracted to sell Rabbit H Il to a third party for $980, 000.
On February 23, 2000, a week before the schedul ed closing, the Ver
Bryckes sent a payoff statement, indicating that the bal ance due
under their notes and deed of trust was $231,197.81. In response,
Li sa noved for energency ex parte relief, alleging that Rabbit Hill
was encunbered by the deed of trust to the Ver Bryckes, that the

parties di sputed whet her the $200, 000 secured by the deed of trust



was a |loan or a gift, and that the Ver Bryckes woul d not rel ease the
lien of the deed of trust to allow the closing to proceed w thout
paynent of $231,000. She requested that the net proceeds of the
sale “be placed in the register of the Court until a disposition of
the property is nmade by the donestic Court.” The circuit court
ordered that all the sale proceeds, other than those necessary to
pay off Norwest, be placed into escrow, and that the lien of the
deed of trust “be transferred to and be a lien against the Escrow
Fund.” Lisa and John settled on March 1, 2000, and $547, 224. 54 was
escrowed pursuant to the court order

The Ver Bryckes al so had their attorney send John and Lisa an
accel eration notice, dated Novenber 22, 2000, demandi ng a payoff of
$231,197. John and Lisa nmade no paynents to the Ver Bryckes under
the notes, either before or after receiving the acceleration
notice.’

In their second anended conpl aint, the Ver Bryckes asked the
court to “adjudge and declare the respective rights and obligations
of the parties” regardi ng the $200, 000 deed of trust and the notes.
They prayed judgnent that covered not only the $200, 000, but also

a “prorata share” of the significant profit fromthe sal e of Rabbit

Hi 11, and requested that they be paid fromthe escrowed Rabbit Hil

Lisa and John did pay back $25,000 in closing costs and
associ ated fees fromthe 1992 settlenent. Lisa testified that the
$25,000 was a |oan, and Ms. Ver Brycke asked her and John to pay
It back, which they did in 1994.
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funds.

John di d not contest the positions taken by his parents. Lisa,
however, asserted a nunber of defenses, including that the $200, 000
was an unconditional gift and that the Ver Bryckes were barred from
recovering by the statute of Iimtations. She also counterclained
agai nst the Ver Bryckes and cross-cl ai med agai nst John for fraud in
t he inducenent, constructive fraud, unjust enrichnent, prom ssory
estoppel, and civil conspiracy.

Trial

After atrial onthe nerits, the jury returned special verdicts
in favor of the Ver Bryckes. The jury rejected Lisa' s contention
that the Ver Bryckes nade an unconditi onal $200,000 gift. They al so
rejected the Ver Bryckes’ claim that the $200,000 was a | oan
| nstead, the jury agreed with the Ver Bryckes that the $200, 000 was
a conditional gift to Lisa and John. The jury concluded that the
el enments of unjust enrichnment and prom ssory estoppel were present,
and found that the Ver Bryckes were entitled to $200, 000 under each
theory. The jury also found, however, that the Ver Bryckes were
“aware that the conditions would not be satisfied on or before
January 1, 1995[.]” Wthout giving any effect to this “know edge”
finding, the trial court ordered judgnent in favor of the Ver
Bryckes for the entire $200, 000.

Lisa noved for judgnent notw thstanding the verdict (JNOV),

asserting that the jury's finding that the Ver Bryckes knew by
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January 1, 1995 that the conditions of their conditional gift would
not be satisfied barred their entire recovery under the three year
statute of limtations governing civil actions at law. The tria
court denied Lisa’s notion wthout a hearing, explanation, or
mention of the statute of imtations. It ordered judgnment in favor
of the Ver Bryckes and directed the escrow agent to pay the Ver
Bryckes $200,000, with post-judgnment interest of 10 percent per
annum

The Ver Bryckes then noved to alter, anmend, or revise the
judgnent, or for JNOV. They asserted that (a) they were entitled
to a percentage of the profits fromthe sale of Rabbit H || despite
the jury s finding that the anount of the unjust enrichnment was only
$200, 000, and (b) they were entitled to prejudgnment interest. After
receiving Lisa s response, the trial court denied the Ver Bryckes’
notion without a hearing or explanation.

Li sa appeal ed, and the Ver Bryckes cross-appeal ed. Each side
poi nts to aspects of the record and the | aw as grounds for appellate
victory. Before addressing their argunments, we briefly summarize
certain portions of the record relevant to them

The Ver Bryckes’ Claims

The Ver Bryckes advanced two alternative theories in support
of their clainms for relief. They argued that the $200,000 was
either a loan or a conditional gift. They offered testinony and

docunents in support of both theories.
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At trial, John testified that he “al ways consi dered the noney
a loan, and | nade a verbal agreement with ny father that | would
pay hi m back one way or another, if not nowthen later[.]” At the
time M. Ver Brycke advi sed John and Lisa that the Ver Bryckes woul d
advance them the $200,000 they needed to buy Rabbit Hill, John
rel at ed,

with [Lisal] by ny side | said, “Daddy, .

I’m going to pay you back one way or another.

I don't Ilike the idea of you having this

[$1,200 a nonth] nortgage paynent. And 1’ m

going to try to pay you back that if I can, and

if the place is ever sold you will be paid back

i medi ately.”
John clainmed that Lisa agreed with his statenent, saying, “That’s
right.”

John denied that the Ver Bryckes used the $200,000 as a gift
“enticenment on [his parent’s] part,” to persuade himto nove to
Annapolis from Menphis, “other than just wouldn’t it be great if we
were all right here. But there were no prom ses made. | don’t
recall ever any mention particularly on that house of any financi al
assi stance for that.”

John nevertheless confirnmed that he and Lisa understood and
accepted that the purpose of the $200,000 was to enable them to
purchase and |ive next door to the Ver Bryckes.

[ T] here was never [anything] . . . witten down
that said, “You nust do this and you nust help
me, and you wll help me in ny old age and we
wi |l watch your children.” The whol e thing was

just understood . . . . There was no contract.
There was no agreenment. . . . It was a famly
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and a pretty happy famly[.]
Bot h Lisa and John desired to |ive close by because

you have all sorts of nice relationships and
the things that conme out of them to nutually
help each other. . . . And that was the
condition for living right next door instead of
a comunity 15 mles away or staying in
Menphis, because we would have had all these
nice things that . . . were conditions.

He also testified that his parents did not benefit “one bit” from
hi s renovati on of the Sherwood Forest cottage.

On the other hand, M. Ver Brycke did not viewthe $200, 000 as
a loan. He testified that, fromhis perspective, the $200, 000

was a gift. It was a conditional gift. Al of
it is, the whole $200,000, and this was
understood by us before . . . | went to M.
Hol den. That’'s why | always say yes, it is a
gift, and to this day it’s been a gift. It’s
a conditional gift. . . . Before we went to M.
Hol den when we were tal king about this. W al
got together and we decided to pool our
resources, and none of us could do this by
ourselves. It was a fam |y understandi ng. W
didn’t have any contract, but none of us woul d
have done anything if it wasn’t understood t hat
they’d conme and live there. Lisa and John
woul dn’t have. Pam woul dn’t have.

M. Ver Brycke also testified that at the Septenber 30, 1992
closing, he and his wife “passed the whole $200,000 to . . . John
and Lisa, by . . . making out these checks for $40,000 to take out
the first increment of this increnmental gift plan. John and Lisa
made out these $10,000 notes, and they were given to [the Ver
Bryckes] later.” M. Ver Brycke al so enphasized that there was a

mut ual under st andi ng that this $200, 000 woul d be used t o enabl e John
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and Lisa to live next door. “IWhether you call it a loan or
whet her you call it a gift, | transferred to them $200,000 in
exchange for the understanding that they were going to live there.”

Panel a Ver Brycke corroborated M. Ver Brycke' s testinony. At
trial, she testified that her brother asked for her help in
purchasing Rabbit Hill, and that she would not have purchased the
guest house otherwi se.® Wen asked why her brother wanted to buy
Rabbit HiIl, she explained that, “[p]artly the advantage was t hat
it was next door to ny parents, and one of the reasons was that in
their advancing age they would be next door to help take care of
them and [the] benefit tomy . . . parents would [be] . . . having
t he grandchil dren next door.”

As for the Decenber 1992 gift letter,® M. Ver Brycke testified
that he did not intend to rel ease any of the prom ssory notes or the
deed of trust when he signed that letter. He expl ained why he

signed the letter.

Well, you know, in all these nortgages that
|I’ve seen there’'s a letter from the nortgage
conpany saying that i f there are any

irregularities or anything like that that you

8She also testified that her parents did not help her pay for
her $200, 000 share of Rabbit Hill’s purchase price, nor had they
ever given her a large gift of noney.

There was a di spute about who wote the Decenber 1992 gift
letter. M. Ver Brycke testified that Lisa wote the letter, then
brought it to himto sign. Lisa denied witing the letter. She
testified that she “went . . . over to [the Ver Bryckes’] house,
and . . . told [M. Ver Brycke] that Norwest needed a letter, and
he said that he woul d take care of it.”
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will agree to correct them and they usually
say that they're going to sell these letters,
t hese nortgages, to anot her conpany.

They don’t hang onto them very |ong, and
for that reason if the conpany to who[nj
they’'re going to sell themhas an objection to

them you agree to repair them | thought
that’s what it was. | didn't think very nuch
about this at all, and | figured | had given

thema gift, a conditional gift.

The jury also heard testinony from Ronald Hol den, the estate
pl anning attorney who advised the Ver Bryckes, and reviewed his
notes and Septenber 11, 1992 advice letter regarding the $200, 000
transaction. Holden s notes state: “Son buyi ng new hone and parents
want to | oan $200,000 in gift in $10,000 increnments up to $40, 000
per year.” At trial, Holden testified that “[t]he nature of ny
advi ce was fundanentally they wanted to give this gift of $200, 000,
this amount [in 1992]. . . . Fundanentally that would have been
their objective, but they did not want to do it in a way that used
up their unified credit.”

According to Holden, the $200,000 was a loan. He testified
t hat there was never any discussion of a conditional gift.

[ What was bei ng proposed was a | oan that may
be forgiven. It wasn’t required that it be
forgiven. . . . From an estate planning point

of view, fromthe [Ver Bryckes' ] point of view,

it was to their advantage to forgive it at a
faster pace versus a slower pace, because that

would help to save overall federal estate
t axes.

Hol den testified that M. Ver Brycke never told hi mabout the

August 10, 1992 gift letter. He acknow edged that this letter
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conveyed an intent contrary to the plan that he set up and | ai d out
in his Septenber 11, 1992 advice letter.
Lisa’s Defenses

Lisa's primary defense to the Ver Bryckes’ clains was that the
$200, 000 was an unconditional gift, just as the August and Decenber
1992 gift letters said it was.

According to Lisa, in 1992 she and John began |ooking into
buyi ng a hone i n Annapolis, where the Ver Bryckes |lived. Wen asked
why she agreed to nove to Annapolis, Lisa explained that

| did eventually agree to nove up here. John’'s
parents are older. . . . M nom had :
passed away. . . . So it seened inportant to
have the kids to be able [to] Ilive by
grandparents, and John and his famly, they
were very excited about it. So eventually |
acqui esced.

She testified that the Ver Bryckes were “going to make a gift”
of $200, 000 toward the $750, 000 purchase price of the hone. After
an offer was made on Rabbit Hill, M. Ver Brycke

said he was going to see an estate attorney .
in order to figure out the best way to

avoid paying taxes. . . . [T]he gift was just
a gift. He was neeting with an attorney to
figure out sonme plan for their records to
establish some way to . . . nake a paper trai

for the IRS. . . . It didn't affect us at all.

Li sa denied that there were any conditions in connection with

the $200,000 gift, either before or after settlenent.? She

¥ ijsa also pointed out that on their residential |oan
application, signed at closing, both she and John certified that
(conti nued. . .)
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testified, however, that her understanding was that she could not
have used the noney to build a house in Tennessee, or for anything
ot her than the purchase of Rabbit HIl.

According to Lisa, the Ver Bryckes never demanded or suggested
that Lisa and John repay them even after they renovated the
Sherwood Forest cottage instead of Rabbit HilIl. She clained that
the Ver Bryckes knew about the cottage renovations, and eventually
approved of them !

I n support of her unconditional gift defense, Lisa also points
to the testinony of Jerone Feldnman, an attorney for M d-Maryl and
Titl e Conpany, Inc., who did the Rabbit H |l settlenent. At trial,
Fel dman testified that, to his understanding, the $200,000 “was a
gift. [The Ver Bryckes] were going to give a gift of $200,000 to
John and Lisa.” Feldman admtted, however, that in his deposition,
he testified that he did not knowif it was a gift or a | oan.

Fel dman al so testified that he was never shown the August 10,
1992 “qgift letter.” According to Feldman, this letter

indicat[ed] that [M. Ver Brycke] was givVing
John and Lisa $200,000 for the purchase of
[ Rabbit HIl], and that there was no obligation

expressed or inplied to repay that sum at any
time. . . . [T]his docunent is relied upon by

(...continued)
none of the downpaynment on the house was borrowed, and that sone of
t he $200, 000 was used as downpayment on the house.

HYlisatestifiedthat she and John spent $156, 000 on renovati ng
the cottage. John disputed this anpunt, but agreed that at | east
$139, 500 was spent on the cottage renovations.
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the lender to verify that John and Lisa woul d
have $200, 000 unconditionally to close on the
pur chase of the property.

When asked by Lisa’s attorney whether he woul d have conpl et ed
the settlenment if he had known that the $200, 000 was a conditi onal
gift, Feldman replied, “Absolutely not. W gave the docunents to
[M.] VerBrycke. W never recorded the deed of trust between John
and Lisa and [M.] Ver Brycke, nor would we have.”

DISCUSSION

Lisa’s Appeal

I. and II.
Statute Of Limitations And Conditional Gift

Lisa asserts that, if in fact the Ver Bryckes nmde a
conditional gift to her and John, their recovery of that gift is
barred by the general three year statute of limtations in M. Code
(1974, 2002 Repl. Vol.), section 5-101 of the Courts & Judicial
Proceedings Article (“CJ”), applying to civil actions at |aw. She
contends that the longer, 12 year statute of |limtations for a
“prom ssory note or other instrunent under seal,” set forth in CJ
section 5-102, does not apply because the jury found that the
$200, 000 paynment was a conditional gift and not a | oan. According
to Lisa, because the jury found that the Ver Bryckes had made a
conditional gift of $200,000 to Lisa, and the jury “[c]learly .

found that the [s]tatute of [I]imtations began to run in January
1995 on the entire anount clainmed by [the Ver Bryckes],” their
recovery of that $200,000 is barred because they filed suit in 1999,

19



nore that three years after the statute of limtations began to run.

The Ver Bryckes respond with three contentions. First, ! they
argue that the interrogatory on the verdict sheet asking when the
Ver Bryckes knew that John and Lisa woul d never |ive at Rabbit Hil
was not franmed in a way that invoked the bar of the statute of
[imtations. Second, they contend that “the statute of limtations
did not begin to run until the sale of the house nade the
performance of the condition inpossible.” Third, they claimthat,
“in the case of unjust enrichnment, the cause of action cannot be
asserted until the retention of the benefit becones unjust, and the
statute of limtations does not begin to run until that point in
time.”

Bef or e addressing t hese contentions, a brief reviewof Maryl and
decisional law on the statute of limtations is helpful. Maryland
has adopted the so-called “discovery rule” as a neans for
determining the “trigger date” for the statute of limtations.

Recogni zing the wunfairness inherent in
charging a plaintiff with slunbering on his
rights where it was not reasonably possible to
have obt ai ned notice of the nature and cause of
an injury, [the Court of Appeals] has adopted
the discovery rule to determne the date of
accrual . The discovery rule tolls the accrual
of the Iimtations period until the time the
plaintiff discovers, or through the exercise of
due diligence, should have discovered, the

injury. Thus, before an action is said to have
accrued, a plaintiff must have notice of the

2\\6 describe these argunments in the reverse order that the
Ver Bryckes present them
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nature and cause of his or her injury.

Frederick Rd. Ltd. P’ship v. Brown & Sturm, 360 M. 76, 95-96
(2000) (citation omtted).

In Pennwalt Corp. v. Nasios, 314 Ml. 433 (1988), the Court of
Appeal s explained the policy bases for statutes of Ilimtation.

According to the Court, statutes of limtation

were enacted in an effort to balance the
conpeting interests of potential plaintiffs,
potential defendants, and the public. The
statutory period provided by a statute of
limtations represents a conprom se of these
interests and "reflects a policy decision
regardi ng what constitutes an adequate period
of tinme for a person of ordinary diligence to
pursue his claim"” By creating a limtations
period, the legislature determned that a
plaintiff should have only so long to bring his
action before he is deened to have waived his
right to sue and to have acquiesced in the
defendant's wongdoing. Linmtations statutes
therefore are designed to (1) provi de adequate
time for diligent plaintiffs to file suit, (2)
grant repose to def endants when pl aintiffs have
tarried for an unreasonabl e period of tine, and
(3) serve society by pronoting judicial
econonmy.

Id. at 437-38 (citations omtted).

The

Court of Appeals has held that “‘[i]t is the discovery of

the injury, and not the discovery of all of the elenents of a cause

of action that starts the running of the clock for limtations

pur poses.

(2000)(citation omtted). Simlarly, we have expl ained that

""  Lumsden v. Design Tech Builders, Inc., 358 Mi. 435, 450

[t]he statute of [imtations begins to run when
the potential plaintiff is on “inquiry notice”
of such facts and circunstances that would
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“pronpt a reasonable person to inquire
further.” Once on notice of one cause of
action, a potential plaintiff is charged with
responsi bility for investigating, wthin the
limtations period, all potential clains and
all potential defendants with regard to the
i njury.

Doe v. Archdiocese of Washington, 114 M. App. 169, 188-89 (1997)
(citation omtted).

To eval uate the Ver Bryckes’ first argunent agai nst the bar of
limtations, we need to exam ne the exact question posed to the
jury. Question 3C asked the jury: “If you find by a preponderance
of the evidence that the Plaintiffs, M. and Ms. Ver Brycke, |11,
made a conditional gift, were Plaintiffs aware that the conditions
woul d not be satisfied on or before January 1, 1995?” The Ver
Bryckes expl ain their argunent:

The question does not establish when the
Plaintiffs becanme “aware that the conditions
woul d not be satisfied on or before January 1,
1995.” The date in issue 3c is neaningless.
Al though [Lisal] wuld like to read the
guestion as if it were worded differently
(such as, “Wre the Plaintiffs aware on or
before January 1, 1995, that the condition
woul d never be satisfied?’), the jury's
response gives no clue as to whether the
Plaintiffs were aware in 1995, or 1992, or
1999, that the condition would never be
sati sfied.

We find this interrogatory anbi guous. The words “on or before
January 1, 1995" could nodify the word “satisfied,” rather than the
word “aware.” If the date nodifies the word “satisfied,” the

interrogatory would not resolve the statute of limtations issue,
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whi ch turned on whether the Ver Bryckes were aware before January
1, 1995 that the condition of their gift would not be nmet. The
guestion would only resolve the statute of limtations issueif “on
or before January 1, 1995" is interpreted to nodify the word
13 av\ar e. ”

During closing argunent, however, the Ver Bryckes’ attorney
interpreted the question just as Lisa now does. In explaining to
the jurors how his client would like themto answer Question 3C
the Ver Bryckes’ attorney argued:

| think the testinmony of both M. VerBrycke
senior . . . and Barbara Ver Brycke was that
they didn’t know until the divorce had gone
t hrough and the house was sold that there was
a certainty that this condition[] was never
going to be met. So certainly that was after
January 1 of ‘95 and you answer that question
“no.” (Enphasis added.)

Mor eover, counsel candidly conceded at oral argunent that he
knew that the interrogatory was anbi guous before it went to the
jury. Knowi ng that this question could be msinterpreted by the
jury, but also know ng that its i ntended purpose was to resol ve the
statute of limtations issue raised by Lisa, the Ver Bryckes had
the burden to object toits inclusion, and point out its anbiguity.
See Md. Rul e 2-522(c)(“No party may assign as error the subm ssion
of issues tothe jury . . . unless the party objects on the record
before the jury retires to consider its verdict, stating distinctly
the matter to which the party objects and the grounds of the

obj ection”). They chose not to do so, and nust live with the
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consequences of that decision. These consequences are not as far-
reaching as Lisa would urge, however, because we shall hold that
limtations only barred $40, 000 of the $200, 000 judgnent. Before
we explain our reasons for this |imted application of the
limtations defense, we return to the Ver Bryckes’ second and third
argunments agai nst the statute of limtations.

When Limitations Began To Run

As we indicated above, the Ver Bryckes argue that the statute
of limtations on their claimthat the condition of the gift fail ed
did not begin to run until the sale of Rabbit H Il nade the
performance of that condition inpossible, rather than at the tine
they becane aware that the condition would not be satisfied.
Al though we have found no cases addressing the statute of
limtations for a conditional gift, we are persuaded that the Ver
Bryckes’ theory is inconsistent with the conceptual underpi nning of
a cause of action for conditional gifts.

“A donor may limt a gift to a particul ar purpose, and render
it so conditioned and dependent upon an expected state of facts
that, failing that state of facts, the gift should fail with it.”
Grossman v. Greenstein, 161 M. 71, 73 (1931)(involving gift on
condition of marriage). Accord In re Stoltz, 283 B.R 842, 844
(Bankr. D. M. 2002) (applying Maryland | aw and hol di ng, on theory
of conditional gift, that gift of engagenent ring was recoverable

by donor on failure of contenplated marriage); Courts v. Annie Penn
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Mem’1 Hosp., Inc., 431 S.E.2d 864, 866-68 (N.C. Ct. App.
1993)(citing and quoting Grossman in claim involving gift of
stock); wilkin v. Wilkin, 688 N E 2d 27, 29-30 (Chio Ci. App.
1996) (donor gave noney to daughter on condition she woul d use the
noney to take a French course in New York City). Because the right
to recover the gift depends on the failure of the condition, which
causes injury to the donor and makes retention of the gift
wongful, it is only logical that the cause of action for recovery
of a conditional gift accrues at the time the condition fails. cCfr.
Grossman, 161 M. at 73 (sustaining bill of conplaint seeking
recovery of gift given in contenplation of marriage of donor’s
daught er, because fiancé announced that he did not intend to marry
daughter); wilkin, 688 N E 2d at 29-30 (“When donee did not take
the course, the condition failed and [she] becane obligated to
return the gift”).

The Ver Bryckes’ theory is inconpatible wwth the holding in
Grossman. Under their theory, G ossman woul d have had no cause of
action when he brought the suit because his daughter’s fiancé could
change his mnd up until he married sonmeone else or died. The
Court of Appeals, however, sustained the cause of action on the
basi s t hat he had announced his intention not to marry. Simlarly,
in this case, the jury found that Lisa and John made it known, on
or before January 1, 1995, that they were not intending to |live at

Rabbit HIl. In both cases, the cause of action accrued upon
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failure of the condition. As we indicated earlier, a plaintiff’s
action accrues when he has “‘inquiry notice’ of such facts and
circunstances that would ‘pronpt a reasonable person to inquire
further.’” Doe, 114 MJ. App. at 188; see Frederick Road Ltd.
P’ship, 360 Md. at 117-18 (sane “inquiry notice” standard applies
to equitable clains). |In response to Question 3C of the verdict
sheet, the jury clearly found that the Ver Bryckes were aware on or
before January 1, 1995 of Lisa and John's intent.
The Applicable Limitations Period

Except for suits on specialties, the general three year
statute of limtations applies to civil actions at |aw See CJ
§ 5-101. Limtations for an equitable action, known as | aches,
wi || depend upon the nature of the actions under consideration
Choosi ng the appl i cabl e neasure of inperm ssible delay for cases in
which an equitable renedy is sought is nobst straightforward in
cases with concurrent legal and equitable renedies, and the
applicable statute of Iimtations for the legal renmedy is equally
applicable to the equitable one.*® W explain why we believe that
rule applies in this case.

[I]f the renedy sought in equity is anal ogous

to a renedy cogni zabl e at |aw, and the statute
of limtations prescribes a tinme wthin which

BAl t hough establishing laches in an action that is strictly
equitable in nature requires a show ng of prejudice, as well as the
passage of tinme, there is no need to show prejudice to establish
| aches in an equitable action that has an anal ogous | egal cause of
action. See Villarreal v. Glacken, 63 Md. App. 114, 127-28 (1985).
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the legal action nust be instituted, equity

wll follow the [aw and bar the action. |

this were not so a litigant could circunvent

the statute by by-passing the |aw courts and

bring his case in equity.
Grandberg v. Bernard, 184 Ml. 608, 611 (1945). Accord Stevens v.
Bennett, 234 MI. 348, 351 (1964); Rettaliata v. Sullivan, 208 M.
617, 621 (1956); Jahnigen v. Smith, 143 Md. App. 547, 555-56, cert.
denied, 369 Mi. 660 (2002).

This rule rests on the reality that the jurisdiction of |aw
and equity nay be concurrent with respect to sonme causes of action.
See Rettaliata, 208 MI. at 621 (recognizing that a suit could be
brought at |aw for noney had and received, or a suit in equity to
enforce a constructive trust); webb v. Baltimore Commercial Bank
181 Md. 572, 581 (1943)(sane). See also Dan B. Dobbs, Law Of
Remedies 8 2.1(2) at 54 (2d ed. 1993) (“ pobbs”) (“both | aw courts and
equity courts ma[ke] restitutionary awards or orders”). “ An
anal ogous statute is one that applies to a simlar cause of action
or one that applies to the sane cause of action when a different
remedy is sought.” Dobbs, supra, 8 2.4(4) at 77. Applying this
rul e, we nust determ ne whether there was a | egal action anal ogous
to the three equitable actions brought in this case.

Classifying a cause of action as legal or equitable can be a
mur ky undert aki ng. See id., 8 2.6(3) at 106 (“courts have not

settled fully on any firmapproach”). Dobbs identifies two primry

tests for determ ning whether a claimis equitable or |egal:
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First, a claimcoul d be deened equitable if it

sought a coercive renedy |ike injunction,

ot herw se not. Second, a claim could be

deened equitable if the plaintiff sought to

enforce a right that was originally created in

the wequity courts, or a right that was

traditionally decided according to equitable

princi pl es.
Id. at 105. Despite recognition of the dual aspects of the
deci si on, Dobbs observes t hat “[ o] ver whel m ngl y, courts
characterize clains according to the renedi es sought rather than
according to subject matter or substantive rules involved.” 1Id. at
106. See, e.g., Grossman, 161 M. at 74 (suggesting suit to
recover conditional gift could be I egal or equitable, depending on
remedy sought).

Here, the jury found in favor of the Ver Bryckes on three
causes of action - conditional gift, wunjust enrichnment, and
prom ssory estoppel. Applying the second aspect of the two-part
test first, we find that unjust enrichnment and prom ssory estoppel
have strong equitable roots, and we can confortably classify them
as traditional equitable actions. See Konover Prop. Trust, Inc. v.
WHE Assocs., Inc., 142 M. App. 476, 482 (2002)(both prom ssory
est oppel and unjust enrichnent are equitable clains). W have
found no clear case |law in Maryl and, however, instructing us as to

whether a suit based on recovery of a conditional gift was

traditionally deci ded according to equitable principles. W have
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found only one out-of-state case helpful.? It characterizes
“rescission and restitution based upon the failure of a conditional
gift” as “equitable theories.” See Wwagener v. Papie, 609 N E.2d
951, 955 (IIl. C. App. 1993).* Wth this dearth of authority
regarding whether a suit based on a conditional gift s
traditionally classified as | egal or equitable, we are inclined to
| ook, as nobst courts have, at the first conponent of the Dobbs test
- whet her the suit sought a coercive renedy.

Applying the first part of the Dobbs two-part test, we find
one Maryland case brought on a conditional gift theory that was
held to be properly franed in equity, presunably because it sought
toclear titleto real property. See Green v. Redmond, 132 Ml. 166
(1918) (suit in equity to declare nortgage unenforceable because
conditions of conditional gift were satisfied). Cf. Harmon v.
State Roads Comm’n, 242 M. 24, 42-43 (1966)(MWIlianms, J.,
di ssenting)(courts of equity are proper forumfor suit to recover
real property after breach of condition subsequent). Qut-of-state
suits to recover title to real property based on conditional gifts

al so have been held to be equitable. See, e.g., Wagener, 609

The dearth of authority on this point may reflect the
relatively few cases involving conditional gifts.

I'n Barger v. French, 253 P. 230 (Kan. 1927), the Suprene
Court of Kansas held that an action to rescind a transaction
claimed to be a gift on conditions was an equitable claim W do
not consider this case to be instructive, however, because the suit
for rescission was based on the grantor’s nmental incapacity, rather
than the conditional nature of the gift.
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N. E. 2d at 955-56 (suit for recovery of real property and danmages on
failure of engagenent was equitable cause of action); Fanning v.
Iversen, 535 N.W2d 770, 773-75 (S.D. 1995)(sane); cf. McLain v.
Gilliam, 389 S.W2d 131, 132 (Tex. C. App. 1965)(“the rul e applies
to real estate as well as personalty . . . [and] in a proper case
equity wll take jurisdiction to enforce a recoveyance”). These
cases are nore readily classified as equitable due to the renedy
sought - changing title to real property — rather than the
equi tabl e basis of the substantive theory of recovery. See also
Romney v. Steinem, 228 M. 605, 608 (1962)(“The right of a
plaintiff who is hinself in possession of land to i nvoke the aid of
equity in an action to quiet title has been recognized in
[ Maryl and] for many years”); Dobbs, supra, 8 2.6(3) at 106 (rights
arising fromnortgages are equitable in a substantive sense).

The Ver Bryckes sought recovery fromthe escrowed proceeds of
the Rabbit H Il sale, as well as a personal judgnent agai nst Lisa

and John. Because the renedy they sought was not coercive,® their

®Actions to forecl ose nortgages are equitable, even t hough no
particul arly coercive renmedy i s sought. See Dobbs, supra, 8 2.6(3)
at 111-12; see also Plaza Corp. v. Alban Tractor Co., 219 M. 570,
577-78 (1959) (“Forecl osure of nortgages after default has | ong been
peculiarly within a court of equity’'s jurisdictional powers”).
Al t hough we hold, infra, that the Ver Bryckes can recover a portion
of their judgment because they were secured by a deed of trust,
that does not nean that this suit is an action to foreclose a
nortgage or deed of trust. The lien of the deed of trust foll owed
the sal e proceeds of Rabbit H Il when the circuit court signed its
March 2000 order directing that those proceeds be placed in escrow
pendi ng the outconme of this litigation.
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claims for relief seemto fall on the |legal side of the |edger.
See Dobbs, supra, 8 2.6(3) at 108 (relying on Dairy Queen, Inc. v.
wood, 369 U S. 469, 82 S. C. 894 (1962))(if renedy is not
coercive, but is nerely a claimfor noney, it is legal); see also
id. at 106 (“if the renedy sought is a judgnent to be enforced in
rem by seizure of property, the claimis legal”; “an action for an
ordinary noney judgnent . . . is an action at |aw).

Thus, there are three bases of recovery, two brought under
traditional equitable theories, all of which request relief that is
l egal in nature. W hold that the conditional gift cause of action
here was | egal, and the other two were equitable, because they are
traditionally based in equity.

As an alternative to our resolution of this equitable/legal
classification, we conclude that, wth respect to all three
theories, there is an anal ogous | egal theory of recovery.

The sanme facts supporting the conditional gift are at the heart of
the unjust enrichment and prom ssory estoppel clains - that the
$200, 000 was extended to Lisa and John by the Ver Bryckes in
exchange for a promse, or subject to a condition, that Lisa and
John would live at Rabbit Hll, with the understanding they would
hel p take care of the Ver Bryckes as they grew older. Retention of
the gift became unjust, and supported an action for unjust
enri chnent, because Lisa and John did not fulfill that condition.

See Berry & Gould, P.A. v. Berry, 360 M. 142, 151 (2000)("' A
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person who receives a benefit by reason of an infringenent of
anot her person's interest, or of |oss suffered by the other, owes
restitution to himin the manner and anmount necessary to prevent
unj ust enrichnment’ ") (quoting Restatement (Second) of Restitution 8§
1 (Tentative Draft No. 1, 1983)(Tent. Restatenent)). Prom ssory
est oppel applies because Lisa and John made a prom se that induced
the Ver Bryckes to give themthe gift, and did not live up to this
prom se. See Pavel Enters., Inc. v. A.S. Johnson Co., 342 Ml. 143,
166-69 (1996); see also Kiley v. First Nat’l Bank, 102 M. App.
317, 337 (1994), cert. denied, 338 Ml. 116, cert. denied, 516 U. S.
866, 116 S. . 181 (1995)(“prom sor is estopped if, at the tine of
maki ng the pronmi se, he or she should have foreseen reliance, and
t he enforcenent of the prom se is necessary to prevent injustice”).

This sane factual predicate also could support an anal ogous
| egal action —a suit in contract or for restitution to recover the
anount of the conditional gift. See, e.g., Lindsay v. Glass, 21
N. E. 897, 897-98 (Ind. 1889)(affirm ng noney judgnent for sister
agai nst brother in amount she gave himin exchange for prom se of
support ), Franklin v. Moss, 101 S . wz2d 711, 714 (M.
1937) (suggesting that a gift conditioned on paynent of support or
a hone to the donor could be classified as a contract); wilkin, 688
N. E. 2d at 28-30 (father recovered noney judgnent agai nst daughter
on failure of conditional gift). The Iaw of contracts recogni zes

that a condition subsequent can alter the legal relations of the
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parties to a contract. See Corbin on Contracts 88 30.7, 39.1, 39.5
(2001).

Here, the parties’ relationship altered when Lisa and John’s
plans to live at Rabbit H Il did not materialize, and the condition
of the gift failed. Because the gift was noney, and the Ver
Bryckes were seeking to recover noney damages, they could have
brought a legal action for restitution. Accordingly, under the
teachi ngs of Grandberg, Stevens, Rettaliata, and Jahnigen, the
statute of limtations applicable to the claimfor recovery of a
condi tional contract, unjust enrichnent, and prom ssory estoppel
was the three year statute generally applicable to suits at |aw
under CJ section 5-101.

Because of the jury finding that the Ver Bryckes were on
inquiry notice of the failed condition on or before January 1,
1995, the linmtations period for recovery of the $40,000 not
secured by the deed of trust expired, as a matter of |aw, before
the Ver Bryckes filed their conplaint. See Frederick Road Ltd.
P’ship, 360 Md. at 117-18 (same “inquiry notice” standard applies
to equitable clains).

The Remedy Provided By The Deed of Trust

A suit at law or in equity, however, was not the only renedy
that the Ver Bryckes possessed. They al so were the secured parties
under a deed of trust constituting alien on Rabbit HIl. Wen the

circuit court, at Lisa s request, directed that the proceeds from
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the sale of Rabbit Hi Il be held in escrow, the Ver Bryckes' Iien,
to the extent it was valid, followed those funds. To resolve the
Ver Bryckes’ entitlenment to sone or all of the escrowed funds, we
nmust exam ne the nature of the debt secured by the deed of trust.

The deed of trust recites that it secures unto the Ver Bryckes
t he sum of $160, 000, and that the debt is “evidenced by Borrower’s
note . . . , which “provides for nonthly paynents, with the ful
debt, if not paid earlier, due and payable on Cctober 1, 2022.”
The jury's finding that the transaction between the parties was a
conditional gift, rather than a | oan, does not inpair the deed of
trust. An express or inplied promse incident to a conditiona
gift also can be secured by a nortgage or deed of trust.

“Any contractual obligation reducible to a noney val ue may be
secured by a nortgage. The obligation secured is ordinarily one
for the paynent of noney, created at the tine of the execution and
delivery of the nortgage instrunent.” 5 Basil Jones, Tiffany on
the Law of Real Property 8 1402 at 280 (3d ed. 1939 & 2002 Cum
Supp.)(“Tiffany”). A nortgage or deed of trust, however, al so can
secure an obligation other than one to pay noney. See 4 M chael
Allan Wl f, Powell On Real Property 8 37.12[1] at 37-57 (2002)
(recogni zing that obligations other than repaynment of noney debt
may be secured by deed of trust). “The condition of a nortgage may
be the paynment of a debt, the indemity of a surety, or the doing

or not doing any other act.” Cook v. Bartholomew, 22 A. 444, 444
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(Conn. 1891). The stipulation secured by the deed of trust can be
one that is inferred from circunstances in connection wth
conveyance of the real property. See Tiffany, supra, 8 1403 at
281.

Mort gages that secure an obligation for |ifetinme support of a
person maki ng a conveyance of real property to the nortgagor have
been recogni zed as valid. See id.; Cook, 22 A. at 444 (recogni zi ng
validity of nortgage securing promse to support nortgagee for her
lifetime); Butterfield v. Lane, 96 A. 233, 234-35 (Me. 1915)(sane);
Bachmeier v. Bachmeier, 72 NW 710, 710 (M nn. 1897)(sane). W
percei ve these nortgage cases to be anal ogous to the Ver Bryckes’
deed of trust securing the Ver Bryckes’ interest in Rabbit Hil
because the Ver Bryckes, as secured parties, nade a $200, 000
contribution to the purchase of the property, based on Lisa and
John’s explicit or inplicit pronmise to live next door. Li ke an
obligation of support, this prom se would have allowed the Ver
Bryckes to benefit fromthe presence of famly to assist themin
their | ater years.

When the Ver Bryckes |earned before 1995 that Lisa and John

would not live at Rabbit HIl, they elected to forbear from
exercising their right to sue, but they still had the right torely
on the security of their deed of trust. As reflected in the

| anguage of the deed of trust, Lisa and John agreed that the Ver

Bryckes coul d obt ai n repaynent of $160, 000 out of any proceeds from
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the sale of Rabbit Hill. Pursuant to that agreenent, the Ver
Bryckes’ action on the deed of trust, which is an instrunment under
seal, could be brought within 12 years after it accrued. See CJ 8
5-102(a) (action on instrunment under seal nust be brought within 12

years after it accrues). cr. Ml. Code (1974, 1996 Repl. Vol.), 8§

7-106(c) (1) of the Real Property Article (“RP")(“If a. . . deed of
trust remains unrel eased of record, . . . any interested party is
entitled to a presunption that it has been paid if . . . 12 years

have elapsed since the |ast paynent date called for in the
i nstrument”).

W realize that the Ver Bryckes did not record the deed of
trust anmong the land records for Anne Arundel County until 1996.
See RP § 3-101 (“no . . . deed may pass or take effect unless the
deed granting it is executed and recorded”). Upon its execution,
however, the deed of trust was enforceable between the parties,
even if not recorded. See Equitable Trust Co. v. Imbesi, 287 M.
249, 254 (1980)(“*if a party makes a nortgage, or affects to neke
one, but it proves to be defective, by reason of sone informality
or om ssion, such as failure to record in due tine, defective
acknow edgnent, or the |ike, though even by the om ssion of the
nortgagee hinself, as the instrunent is at |east evidence of an
agreenent to convey, the conscience of the nortgagor is bound, and
it will be enforced by a court of equity ”)(citation omtted);

Adams v. Avirett, 252 Ml. 566, 571 (1969)(“Were [a party]
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intends by a witing to create alien on his land to secure anot her
but fails to create a statutorily valid security instrunment, his
expressed intention nmy be enforced in equity by the other party to
the instrunment”). Thus, wunder CJ section 5-102, the 12 year
statute of limtations for instrunents under seal applied to the
$160, 000 obligation that it secured.

To be sure, the jury did not nake a finding that the
conditional gift was secured by the deed of trust. Nor was it
asked to decide that issue. |In their conplaint, as anmended, the
Ver Bryckes sought enforcenent of the deed of trust, by recovering
the sal e proceeds held in the escrow account. They introduced the
deed of trust into evidence. Laches and the statute of limtations
are affirmative defenses, and the party asserting their bar has
t he burden of proof on those i ssues. See MI. Rule 2-323(Qg); Newell
v. Richards, 323 Md. 717, 725 (1991)(“As a general rule, the party
raising a statute of limtations defense has the burden of proving
that the cause of action accrued prior to the statutory tine limt

for filing the suit”).? Accordingly, Lisa had the burden of

YThere are some circunstances in which additional burdens may
be i nposed on the party seeking to avoid the bar of limtations,

but none are present here. See Comptroller v. World Book
Childcraft Int’1l, Inc., 67 M. App. 424, 444 (1986)(“a party
relying on a matter in avoidance of the statute of limtations

def ense bears the burden of proving such a matter where it i s shown
that the cause of action accrued earlier than permtted by
applicable statute”); Frederick Road Ltd. P’ship v. Brown & Sturm,
360 Md. 76, 98 (2000)(“Fraud perpetrated by an adverse party may .
serve to postpone the accrual date of a cause of action”); CJ
(conti nued. . .)
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proving that limtations barred the Ver Bryckes’ action to enforce
t he deed of trust.

The party with the burden of proof on a critical issue also
has the burden of placing that issue before the jury. See Edwards
v. Gramling Eng’g Corp., 322 MI. 535, 549, cert. denied, 502 U. S
915, 112 S. C. 317 (1991)(“it is counsel’s responsibility to
assure that all critical issues are submtted to the jury”). In
cases involving both | egal and equitable clains, issues that were
not submtted to the jury on the special interrogatory verdict
sheet nay be decided by the trial court after the jury renders its
verdict. See id. at 548-50; Ml. Rule 2-522(c). “[I]f [the trial
court] fails to do so, the finding shall be deened to have been
made i n accordance with the judgnment entered.” M. Rule 2-522(c).

Lisa did not ask that the jury deci de whether the conditiona
gift was secured by the deed of trust.!® |ndeed, before she noved
for JNOV, the only argunments that Lisa nade regarding the statute
of limtations asserted that limtations barred recovery of the

$40, 000 represented by the four $10,000 checks given to Lisa and

(. ..continued)
§ 5-203 (“If the know edge of a cause of action is kept from a
party by the fraud of an adverse party, the cause of action shal
be deened to accrue at the tinme when the party discovered, or by
the exercise of ordinary diligence should have discovered the
fraud”).

¥l n light of the jury's finding on three theories in favor of
the Ver Bryckes, had Lisa asked, the answer also may well have
favored the Ver Bryckes.
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John on the day of settlenment.'® The trial court denied Lisa s
notion for JNOV, and entered judgnent in favor of the Ver Bryckes,
ordering that the escrowed funds that were the sale proceeds from
Rabbit Hi Il be used to pay the judgnent. Accordi ngly, we nust
presune that the trial court found that the deed of trust secured
t he i ndebtedness of Lisa and John to the Ver Bryckes. This was
perm ssible, notwithstanding the jury's finding that the Ver
Bryckes had nade a conditional gift, rather than a |l oan to Lisa and
John. See Howard v. Hobbs, 125 M. 636, 642-45 (1915)(witten
i nstrument nmay evidence a gift even though it is in the formof a
| oan).

The deed of trust, however, only permts recovery of those

anounts secured by the deed of trust. By statute, the lien of the
deed of trust can only be a “lien or charge on any property for any
principal sum. . . appearing on the face of the nortgage or deed of

trust and expressed to be secured by it[.]” RP § 7-102(a). This
deed of trust recited on its face that it secured $160, 000.
Accordi ngly, the Ver Bryckes cannot recover the full anmount of the
$200, 000 conditional gift by relying on the lien of the deed of

trust for that recovery.

®Li sa made t his argunent wi th her notion for sunmary j udgnent,
captioned “PLAINTI FFS CLAI M FOR $40, 000. 00 | S BARRED BY THE THREE
YEAR STATUTE OF LIM TATIONS.” She nade it again at the close of
evidence in a notion for judgnent.
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The Ver Bryckes’ Cross-Appeal

III.
Ver Bryckes’ Claim For Disgorgement of Profits

Nor can the Ver Bryckes recover the anmounts sought under their
cross-appeal, for disgorgenent of the profits from the sale of
Rabbit HiIl. This issue was deci ded adversely to the Ver Bryckes by
the jury. During his closing argunment, the Ver Bryckes’ attorney
argued that Lisa and John had been unjustly enriched by $356, 348.
Counsel explained that Rabbit Hi Il was purchased for $550,000, and
the Ver Bryckes contributed $200,000, or 36.36 percent of this
anount . He then asked the jury to award the Ver Bryckes 36.36
percent of the profit, equaling $156,348, in addition to the
$200, 000 originally transferred, for a total of $356, 348.

We nust assunme that the jury considered the $356, 348 unj ust
enrichment claim advanced by the Ver Bryckes, but ultimtely
rejected that anmount in favor of the $200,000 unjust benefit it
found. We cannot and wll not disturb the jury's finding, inplicit
inits conclusion that Lisa was unjustly enriched by only $200, 000,
that the Ver Bryckes were not entitled to a portion of those
profits.

Iv.
Ver Bryckes’ Claim For Prejudgment Interest

RP section 7-102, which limts the anpbunt secured under a
nortgage or deed of trust to that appearing on the face of the

secured instrunent, applies only to the principal anmount. Thus, the
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Ver Bryckes’ claim for prejudgnent interest is not barred by this
statute. Their cross-appeal on this issue nevertheless nmust fail,
because it was still the province of the trier of fact to decide
whet her to award any prejudgnment interest. The parties stipul ated
that the judge would be the trier of fact on this issue after the
jury returned its verdict, and the judge declined to nake such an
awar d.

The Ver Bryckes argue that they were entitled to prejudgnent
i nterest on the $200, 000 anount as of right. Lisa responds that the
decision regarding whether to award prejudgnent interest is
di scretionary on the part of the fact finder, and that the court in
this case did not abuse its discretion in declining to award such
I nterest.

“The purpose of the allowance of prejudgnent interest is to
conpensate the aggrieved party for the loss of the use of the
principal |iquidated suns found due it and the | oss of incone from
such funds.” I.w. Berman Props. v. Porter Bros., Inc., 276 M. 1,
24 (1975). Whether a party is entitled to prejudgnent interest
generally is left to the discretion of the fact finder. See id. at
18. “The exercise of discretion to award prejudgnent interest mnust
be based on the ‘equity and justice appearing between the parties
and a consideration of all the circunstances.’” Agnew v. State, 51
Ml. App. 614, 654 (1982)(citation omtted).

Adm ttedly, there are several exceptions to this general rule,
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under which a party is entitled to prejudgnent

of right.

V.

Buxton,

The Court of Appeal s discussed t hese exceptions
363 Mi. 634 (2001).

Pre-judgment interest is allowable as a matter
of right when “the obligation to pay and the
amount due had become certain, definite, and
liquidated by a specific date prior to judgment
so that the effect of the debtor’s withholding
payment was to deprive the creditor of the use
of a fixed amount as of a known date.”’ .o
[T]he right to pre-judgnent interest as of
course arises under witten contracts to pay
noney on a day certain, such as bills of
exchange or prom ssory notes, in actions on
bonds or under contracts providing for the
paynent of interest, in cases where the nobney
clainmed has actually been used by the other
party, and i n suns payabl e under | eases as rent.
Pre-judgnment interest has been held a matter of
right as well in conversion cases where the
value of the chattel converted is readily
ascertainable. . . . On the other hand, in tort
cases where the recovery is for bodily harm
enotional distress, or simlar intangible
el ements of danmage not easily susceptible of
preci se nmeasurenent, the award itself is
presuned to be conprehensive, and pre-judgnent
interest is not allowed. . . . Between these
pol es of all owance as of right and absol ute non-
al l owance is a broad category of contract cases
i n which the all owance of pre-judgnment interest
iIs within the discretion of the trier of fact.

Id. at 656-57 (citations omtted and enphasis added).

interest as a matter

i N Buxton

Recently, in Gordon v. Posner, 142 M. App. 399, 438, cert.

denied, 369 Ml. 180 (2002), we narrowy interpreted the exception

for

suns

“certain, definite and liquidated.” Gordon consi dered

whi ch of three adult children was obligated to pay federa

and state

estate taxes attributable to their nother's estate. The anpunt of
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tax liability was undi sputed. W concluded that, “even when the
anount is certain, a legitimate dispute as to the obligation to pay
deprives the claimnt of an absolute right to interest, and pl aces
the case into that category where interest is discretionary with the
fact-finder.” Id. at 438.

Appl yi ng Gordon, we hold that the question of whether to award
prejudgnent interest in this case was discretionary, because “a
legitimate dispute as to the obligation to pay” existed until the
jury found that the Ver Bryckes nade a conditional gift to Lisa and
John. Al though the $160, 000 anount that was secured by the deed of
trust transfer was known, there was a dispute as to whether the gift
was unconditional. That finding also would govern the outcone of
the clains based on prom ssory estoppel and unjust enrichnment. W
hold that the trial court’s denial of the Ver Bryckes' request for
prej udgnent interest was a proper exercise of its discretion.

JUDGMENT REVERSED AS TO $40,000;
JUDGMENT AFFIRMED AS TO $160,000.
COSTS TO BE PAID ONE-HALF BY
APPELLEES/CROSS-APPELLANTS, AND ONE-
HALF BY APPELLANT/CROSS-APPELLEE.
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