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CRIMINAL LAW - EX POST FACTO -

The anmendnent to Courts Article 10-309 permtting a fact
finder to infer guilt based on a refusal to submt to a
breat hal yzer test was applicabl e even though the refusal
occurred prior to the effective date of the anendnent. The
anendnent related to admi ssibility of evidence and was not
an ex post facto | aw.

SELF-INCRIMINATION

Adm tting into evidence a reference to a defendant’s refusa
to take a breathal yzer test did not violate the right

agai nst self-incrimnation contained in Article 22 of the
Maryl and Decl aration of Rights.
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On Novenber 21, 2001, Kevin Watt, appellant, was convicted
by a jury in the Crcuit Court for Harford County of driving
whi | e under the influence of alcohol, in violation of section
21-902(b) of the Maryl and Code’s Transportation Article, for an
i ncident that occurred on Decenber 14, 1999. See Mi. Code,
Transp. 8§ 21-902(b) (1999 Repl. Vol.). The court sentenced
appel lant to one year inprisonnent with all but four nonths
suspended.

The State, over objection, introduced into evidence
appellant’s refusal to submt to a breathal yzer test and an
Advi ce of Rights Form (DR-15), which was given to appellant at
the tine of the incident and expl ai ned the consequences of
appellant’s refusal to submt to the test. See MiI. Code, Cs. &
Jud. Proc. 8§ 10-309 (1999 Repl. Vol.); M. Code, Transp. §
16.205.1 (1999 Repl. Vol.). The court denied appellant’s request
that the jury be instructed that it could not draw an inference
or presunption of guilt based on appellant’s refusal to take a
breat hal yzer test. On appeal, appellant contends that the court
erred in admtting the evidence described above and in refusing
to give the requested instruction. Perceiving no error, we shall
affirmthe judgnent of the circuit court.

Factual Background
At 1:30 in the norning on Decenber 14, 1999, Oficer Jeffrey

Kni ght of the Bel Air Police Departnent observed a vehicle,



operated by appellant, driving erratically. Oficer Knight

wat ched as the vehicle swerved between the right and left |anes,
drove above the speed limt, and drove in the |lane facing
oncomng traffic. O ficer Knight initiated a traffic stop
because, based on his experience and his observations, he
bel i eved that the driver was under the influence of al cohol or
drugs. Once he approached the vehicle, Oficer Knight detected
that the driver, appellant, emtted a strong odor of al cohol.
The driver did not conprehend the officer’s repeated request to
produce his registration card, and when O ficer Knight asked how
much al cohol he had had to drink, appellant responded that he had
had three or four beers.

O ficer Knight then asked appellant to get out of the car to
perform standardi zed field sobriety tests. He observed that
appel  ant was unsteady on his feet, using the car door to keep
hi s bal ance, and that appellant’s eyes were bl oodshot. When
O ficer Knight began to adm nister the horizontal gaze nystagmus
test, appellant declared, “I refuse, | absolutely refuse to take
any tests. Arrest nme, whatever, but | amnot taking any tests.”
Appel l ant was arrested, transported to the police station, and
advised of his right to submt to a breath test for al coho
according to the standard formDR-15. After being informed of
his rights, appellant refused to submt to the breathal yzer test.

On Novenber 20, 2001, appellant appeared in the Crcuit



Court for Harford County to be tried for driving while

i ntoxi cated and driving under the influence of alcohol, in

viol ation of section 21-902(a) and (b) of the Transportation
Article. M. Code, Transp. 8§ 21-902(a)-(b) (1999 Repl. Vol.).!?
During the trial, appellant nmade a notion to exclude the
testinmony of his refusal to submt to a breathal yzer test. The
court denied appellant’s notion, reasoning that the new | aw was

applicabl e because it did not create a new crimnal act, but only

At the tine that appellant was arrested, section 21-902,
subsections (a) and (b), of the Transportation Article provided
as follows:

(a) Driving while intoxicated or intoxicated per se. —

(1) A person may not drive or attenpt to drive any vehicle
whi | e i ntoxicated.

(2) A person may not drive or attenpt to drive any vehicle
while the person is intoxicated per se.

(b) Driving while under the influence of alcohol. — A person may
not drive or attenpt to drive any vehicle while under the
i nfl uence of al cohol.

In addition, section 11-127.1 of the Transportation Article
defined the term"intoxicated per se" as "having an al cohol
concentration (“BAC’) at the time of testing of 0.10 or nore as
measured by granms of al cohol per 100 mlliliters of blood or
grans of al cohol per 210 liters of breath.”

In 2001, the Maryland | egi sl ature enacted anmendnents that
reduced the BAC | evel for what previously was terned "intoxicated
per se" fromO0.10%to 0.08% The bill also substituted the term
"under the influence of alcohol” for "intoxicated," as used in
section 21-902(a), and "inpaired by" for "under the influence
of ," as used in section 21-902(b).

The statutory franework is inportant because it denonstrates
that the State was not required to prove a certain BAC to sustain
a conviction under either subsection (a)(1l) or (b).
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establ i shed a new rul e of evidence. Counsel renewed the
objection prior to adm ssion of this evidence and the

i ntroduction of the Advice of R ghts Form DR-15. Appel | ant
testified in his owm defense, admtting that he had been speedi ng
and weavi ng between | anes, that he had been at a bar for
approximately six hours, and that he had been drinking, stating
that he had two Bass Ales. Appellant also disputed Oficer

Kni ght’ s description of the weather as dry, denied that he was

i npai red by al cohol, and clained that his bl oodshot eyes were
caused by snoke in the bar.

At the close of the case, appellant’s counsel requested that
the court instruct the jury that no inference or presunption of
guilt arises because of appellant’s refusal to submt to a
breat hal yzer test. Wen the court failed to include such an
i nstruction, counsel took exception.

On Novenber 21, 2001, the jury convicted appel |l ant of
driving while under the influence of al cohol and acquitted him of
driving while intoxicated. Appellant noted a tinely appeal to
this Court.

Questions Presented

On appeal, appellant presents two nmain questions for our
review, one of which is subdivided into four parts. First,
appel l ant argues that the trial court erred in admtting evidence

of appellant’s refusal to submt to a breathal yzer test. Mre
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specifically, appellant contends that the evidence shoul d have
been excl uded because (1) the anended version of section 10-309
of the Courts and Judicial Proceedings Article, which expressly
permtted the adm ssion of such evidence, is rendered

unconstitutional by the ex post facto provisions of the Maryl and

and federal constitutions when applied to an event that occurred
prior to its effective date, (2) the anmended version of section
10-309 violates the self-incrimnation provision of the Maryl and
Declaration of Rights, (3) it was not relevant to any issue in
the case, and (4) its probative val ue was outwei ghed by the
danger of unfair prejudice. Finally, appellant clainms that the
court erred in failing to instruct the jury that no inference or
presunption of guilt arises because of a refusal to submt to a
br eat hal yzer test.

Appel | ee argues that the court properly admtted the
evi dence based on its application of the amended version of
section 10-309, and even if adm tting such evidence was error, it
constituted harmess error. |In addition, appellee contends that
appel lant’ s argunent pertaining to i nadequate jury instructions
was not preserved, and if preserved, the trial court did not err
in refusing to give appellant’s instruction because it did not
accurately reflect the law at the tine of the trial.

Discussion

Because resol ution of this case depends on our determ nation



of whether the anended version of section 10-309 was properly
applied during appellant’s trial, we begin by review ng the
rel evant provisions prior and subsequent to the 2001 anmendnents.
We nust al so review rel evant case law interpreting the fornmer
version of 10-309 in order to denonstrate its neaning at the tine
t hat appel |l ant was arrested.

In 1999, section 10-309 of the Maryland Code’ s Courts and
Judi ci al Proceedings Article provided in pertinent part:

(a) Test not conpul sory. -

(1) Except as provided in 8§ 16-205.1(c) of
the Transportation Article, a person may not
be conpelled to submt to a test or tests
provided for in this subtitle. Evidence of a
test or analysis is not admssible in a
prosecution for violation of § 21-902 of the
Transportation Article if obtained contrary
to its provisions.

(2) No inference or presunption concerning
either quilt or innocence arises because of
refusal to submt. The fact of refusal to
submt is adm ssible in evidence at the
trial.

Md. Code, Cs. & Jud. Proc. 8§ 10-309(a) (1999 Repl. Vol.)
(emphasi s added). Although the | anguage appears to suggest that
the fact of refusal was adm ssible, the Court of Appeals, in

Krauss v. State, 322 Md. 376 (1991), interpreted the two

sent ences of subsection (b) as permtting the adm ssion of such
evidence only where it was relevant to a material issue other
than the guilt of the accused. |d. at 386-88 (enphasis added).
The Krauss Court reasoned that:

Fromthe provisions of the statute, it is
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obvious that the Legislature recognized that
the nere fact of refusal to take the
Breat hal yzer test was collateral to the issue
of whether a driver was intoxicated or under
the influence of alcohol. |In other words,
the refusal was not material or relevant to
the issue of guilt or innocence. But, the
Legi slature al so appreciated that in certain
ci rcunstances the fact of refusal to submt
to the test nmay be material and relevant to
collateral matters, that is, issues other
than guilt or innocence, as, for exanple,
when a defendant clains the enforcenent
authorities did not properly afford an
opportunity to take the test. Thus, it nade
the refusal adm ssible, but subjected the
adm ssion to the restriction.

Id. at 386-87. Because the defendant in Krauss did not challenge
that he was properly inforned as to the taking of the test and
that he refused to take it, the Court concluded that his refusal
had no probative value to establish guilt and was, therefore,
irrelevant. 1d. at 388.

Between the time that the offense was commtted and the tinme
t hat appellant was tried, two anmendnents to section 10-309 took
effect. The first, which becane effective on Cctober 1, 2000,
sinply rewote subsection (a)(1), dividing it further into
(a)(1)(i) and (a)(1)(ii), wthout changing any of the provision's
substance. See H B. 676, 2000 Leg., 414th Sess. (M. 2000). The
2000 anmendnent al so divided subsection (a)(2) into (a)(2)(i) and
(a)(2)(ii), making no changes to the provision's |anguage. |d.
In 2001, the CGeneral Assenbly passed |l egislation that deleted the

| anguage “[n]o inference or presunption concerning either guilt



or innocence arises because of refusal to submt.” See H B. 338
and S.B. 4, 2001 Leg., 415th Sess. (M. 2001). The preanble to
the bills state:

FOR t he purpose of repealing a prohibition

agai nst an inference or presunption

concerning guilt or innocence arising because
of a person’s refusal to submt to a certain

test for alcohol...and generally relating to
evi dence of a person’s refusal to submt to a
certain test for alcohol . . . in
prosecutions of certain alcohol . . . related

driving offenses.
2001 Md. Laws ch. 1 and 2. The bills state that the lawis
effective Cctober 1, 2001 and are otherwi se silent with respect
to prospective versus retrospective application. [|d.
Applicability of 10-309, as amended

Based on their briefs, it is clear that both parties start
under the assunption that the anended version of section 10- 309,
effective Cctober 1, 2001, applies to this case. Accordingly,
their argunents center on the provision’s constitutionality,
rather than its applicability. Neverthel ess, because we should

not decide a constitutional issue needlessly, Prof. Staff Nurses

Ass’'n v. Dinensions Health Corp., 346 Ml. 132, 138 (1997) (“This

Court has regularly adhered to the principle that we will not
reach a constitutional issue when a case can properly be di sposed

of on a non-constitutional ground.") (quoting State v. Lancaster,

332 Md. 385, 404 n.13 (1993) (citing nunerous cases)), we shall

first discuss applicability of the statute using rules of
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construction to determ ne prospective versus retroactive
appl i cation.

In State Conmi ssion on Human Rel ati ons v. Anmecom D vi Si on,

278 M. 120, 123 (1976), the Court of Appeals defined a
retroactive statute as “one which purports to determ ne the | egal
significance of acts or events that have occurred prior to the
statute’'s effective date.” This definition is relevant to the
present case because the circuit court applied the anmended rul e,
effective Cctober 1, 2001, to appellant’s refusal to submt to
t he breathal yzer test, which occurred on Decenber 14, 1999.°?

As a starting point, we recognize that “[t]here is ‘no
absol ute prohibition against retroactive application of a

statute.’” Langston v. Riffe, 359 Md. 396, 406 (1999) (quoting

Anecom Division, 278 Md. at 123). |In fact, the determ nation of

whet her prospective or retroactive application is warranted
focuses primarily on legislative intent. 1d. |In general, there
is a presunption in favor of prospective application such that,
in the absence of clear legislative intent to the contrary, a
statute will not be given retroactive effect. 1d. There are

exceptions to the general presunption, however. |d.

2“The ‘retroactive’ or ‘retrospective’ application of a
| egi sl ati ve enactment has been defined in 2 Norman J. Singer,
Sut herland's Statutory Construction, 8§ 41.01, at 337 (5th ed.
1993): ‘The ternms retroactive and retrospective are synonynous in
judicial usage and may be enpl oyed interchangeably.” Langston v.
Riffe, 359 MiI. 396, 406 (2000).
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One inportant exception to the general rule concerns
statutes that constitute procedural, rather than substantive,
changes to the law. 1d. at 406-07. “Wen a statute affects only
a procedure or renmedy, and not a substantive right, the
presunption in favor of prospective application does not apply.”

Tyrone W v. Danielle R, 129 M. App. 260, 278 (1999) (citing

| nf orned Phys. Servs., Inc., 350 MI. at 327 and Anecom Div., 278

Ml. at 124). See also Roth v. D nensions Health Corp., 332 M,

627, 636 (1993): Mason v. State, 309 M. 215, 219-20 (1987):

Janda v. Ceneral Mtors Corp., 237 M. 161, 168 (1964),

di sapproved in part on other grounds by WSSC v. Riverdal e Heights

Vol. Fire Co., 308 MI. 556 (1987); Kelch v. Keehn, 183 Ml. 140,

144 (1944). Instead, the statute will be given retrospective
effect unless a contrary intention is expressed. Tyrone W, 129
Md. App. at 278.

In the present case, the 2001 anmendnent to section 10-309
constituted a procedural change in the law, rather than a
substantive change, suggesting that retroactive application is

appropriate. See Thonpson v. Mssouri, 171 U S. 380, 386-88

(1898) (holding that a statute that changed a rul e of evidence,
all ow ng the adm ssion of evidence against the accused that was
previ ously inadm ssible, was not unconstitutional when applied
retroactively because it did not affect a substantive right but

only changed a procedural nmechanisn). The anmendnent to section
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10-309 is a legislative declaration of relevance to the question
of guilt subject, in a given case, to weighing the evidence's
probative val ue agai nst undue prejudice and subject to other
reasons for exclusion. Wile the anendnent nakes refusal to take
a breathal yzer test adm ssible, adm ssibility remains subject to
the usual evidentiary limtations on relevant evidence. The
amendnent permts, but does not require, a factfinder to draw an
inference of guilt. Accordingly, like the Suprenme Court in
Thonpson, we view the expansion of the scope of adnissible

evi dence as a procedural, rather than substantive, change.

In addition, turning to the second part of the exception, we
percei ve no cl ear expression suggesting that the | egislature
intended to limt the anmendnent’s application to prospective
only. First, other than stating that it is effective Cctober 1,
2001, the statute itself is silent on the issue of retroactive
versus prospective application. Qher clues support a finding in
favor of retroactive application. For exanple, the bills that
were enacted to anend section 10-309 were signed into | aw on
April 10, 2001. On that sane day, the |egislature enacted
amendnents to other statutes falling within the broad topic of
“drunk and drugged driving,” whereby, in pertinent part, it
reduced the | evel of alcohol concentration required for
conviction of an offense and changed the term nol ogy for al cohol

rel ated offenses. See H.B. 3 and S.B. 108, 2001 Leg., 415th
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Sess. (Md. 2001). Those bills stated that they were effective
Sept enber 30, 2001, and further provided that “this Act shall be
construed only prospectively and may not be applied or
interpreted to have any effect on or application to any test for
al cohol concentration taken before the effective date of this
Act.” Id. This |anguage clearly denonstrates that the
| egislature is capable of expressing its intention that a | aw
only be applied prospectively. Absent such an express intention
in the present case, coupled with our view that the change was
procedural in nature, we conclude that retrospective application
was appropri ate.
Ex Post Facto

G ven our conclusion that retroactive application was
appropriate, we turn to appellant’s argunent that section 10-309
is rendered unconstitutional, in application, by the ex post
facto provisions of the Maryland and federal constitutions.?
Both the United States Constitution and the Maryl and Decl arati on

of Rights prohibit ex post facto laws. See U S. Const. art. |

8 10, cl. 1; Md. Decl. of Rts., art. 17. Although their |anguage

5n Calder v. Bull, 3 U S. 386, 391, Justice Chase, speaking
for the Suprenme Court, explained that “[e]very ex post facto | aw
nmust necessarily be retrospective; but every retrospective law is
not an ex post facto law. The fornmer, only, are prohibited.”
Applying the sane principle, the Court of Appeals, in Janda v.
General Mdtors Corp., 237 Md. 161 (1964), explained that a
statute will not be applied retroactively if it operates as an ex
post facto law. 1d. at 169.
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differs, the Court of Appeals has interpreted the Mryl and
version as having the same neaning as its federal counterpart.

Frost v. State, 336 Mi. 125, 136 (1994) (quoting Booth v. State,

327 Md. 142 (1992)). The Frost Court al so recogni zed that one of

the critical elenents for a law to be considered ex post facto is

that it operate retroactively. [|d. Because we have al ready
concl uded that section 10-309 applies retroactively, we nove on
to the other factors that enable us to determ ne whether the

anended statute operates as an unconstitutional ex post facto | aw

when applied to appellant’s situation.

Appel l ant cites the Suprenme Court cases of Calder v. Bull, 3

U S. 386, 390 (1798), and Carnell v. Texas, 529 U. S. 513 (2000)

for the proposition that “[l]aws that alter |egal rules of

evi dence and require |l ess evidence to obtain conviction are ex
post facto laws.” Conparing the anended statute in question to
the | anguage in Calder and Carnell, appellant contends that the
anmended statute falls within the fourth category, quoted in the
precedi ng sentence, because it (1) reduces the quantum of

evi dence necessary to obtain a conviction, (2) changes the |egal
consequence of acts conpleted before its effective date, and (3)
subverts the presunption of innocence. Appellant provides no
case law to support the assertion, instead relying on general

| anguage from Carnel |l discussing “unfairness” and “injustice.”

See Carnell, 529 U.S. at 546. Appellant’s argunent ignores the
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fact that countl ess cases, follow ng Calder through the present,
have interpreted the rel evant | anguage and provi de further
clarification as to the types of laws that conflict with the
constitutional prohibition.

In Calder, Justice Chase, witing for the Suprene Court,
clarified which aws, within the words and intent of the

prohi bition, are considered ex post facto | aws, stating:

1st. Every | aw that makes an action done
before the passing of the law, and which was
i nnocent when done, crimnal; and punishes
such action. 2d. Every |aw that aggravates a
crime, or nakes it greater than it was, when
commtted. 3d. Every |aw that changes the
puni shment, and inflicts a greater

puni shrent, than the | aw annexed to the
crime, when conmtted. 4th. Every | aw t hat
alters the legal rules of evidence, and
receives less, or different, testinony, than
the law required at the tinme of the

conmi ssion of the offence, in order to
convict the offender.

Calder, 3 U.S. at 390. Because appellant only argues that the
anended statute falls within the fourth category, our discussion
will focus solely on the interpretation and application of that

| anguage. Wile some nenbers of the Suprene Court have suggested
that the fourth category from Cal der has been abandoned, the
Carnel |l opinion suggests that a majority of the Court continues

to support its existence. Conpare Carnell, 529 U S. at 531

(characterizing the Texas |law as squarely within the fourth

category and invalidating it on that basis), with Carnell, 529

U S at 567 (G nsburg, J., dissenting) (joined by Chief Justice
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Rehnqui st and Justices O Connor and Kennedy, Justice G nsburg
asserted that “a strong case can be nade that [the Court] pared
t he nunber of Calder categories down to three, elimnating
al together the fourth category on which the Court today so
heavily relies”).

Accepting the Suprenme Court’s statenent that the fourth
category remains alive and well, we turn to two significant
cases, in which the Suprene Court applied the fourth Cal der
category, to denonstrate why the statute in the present case does
not fall within the category and is, therefore, not

unconsti tuti onal . First, in Hopt v. Territory of Utah, 110 U.S.

574 (1884), the Court held that application of a Uah |aw,
enacted between the tinme the defendant commtted the of fense and
the tinme of his trial, which allowed felons to testify in

crimnal trials, did not violate the Ex Post Facto d ause

because:

Statutes which sinply enlarge the class of
persons who may be conpetent to testify in
crimnal cases are not ex post facto in their
application to prosecutions for crines
commtted prior to their passage; for they do
not attach crimnality to any act previously
done, and whi ch was i nnocent when done; nor
aggravate any crinme theretofore conmtted;
nor provide a greater punishnment therefor
than was prescribed at the time of its

comm ssion; nor do they alter the degree, or
| essen the anmobunt or neasure, of the proof
whi ch was made necessary to conviction when
the crime was comm tted.

Id. at 589. The Court reasoned that |laws that nerely renove
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restrictions upon the conpetency of certain classes of person as
Wi t nesses constitute procedural changes, in which individuals do
not have a vested right. The State is free to renove such
restrictions at its discretion. 1d. at 590.

Fol l owi ng Hopt, in Thonpson v. Mssouri, 171 U. S. 380

(1898), the Suprene Court was faced with a simlar challenge to a

M ssouri statute on ex post facto grounds. |In Thonpson, the
def endant was convicted of first-degree nmurder for killing a

priest with poison. 1d. at 380. During trial, the court
admtted letters witten by the defendant, allowing the jury to
conpare the handwiting in the letters to that on the
prescription for the poison. 1d. at 381. When the defendant
commtted the of fense, such letters were inadm ssible as a matter
of law, but prior to trial, the Mssouri |egislature enacted a

| aw that nade the letters adm ssible. [1d. The Suprene Court
held that the court’s application of the new | aw during

defendant’s trial did not violate the Ex Post Facto d ause,

reasoni ng that procedural |laws were only ex post facto when they

di sadvant aged the party by affecting a substantial right. 1d. at
387. Because the new law “left uninpaired the right of the jury
to determ ne the sufficiency or effect of the evidence . . . and
did not disturb the rule that the State . . . nust overcone the
presunption of innocence and establish his guilt beyond a

reasonabl e doubt,” the Court concluded that the defendant did not
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have a vested right in the former rule of evidence and affirned

the trial court’s application of the newlaw |1d. at 387-88.
Havi ng revi ewed Hopt and Thonpson, we concl ude that

appellant’s reliance on Carnell is msplaced because the

majority’s conclusion that the | aw violated the Ex Post Facto

Cl ause was based primarily on its determ nation that the anended
| aw, which “changed t he quantum of evi dence necessary to sustain
a conviction,” constituted a sufficiency of the evidence rule,
rather than a rule regarding the conpetency or adm ssibility of
evidence. Carnell, 529 U S. at 530. According to Justice
Stevens, this factor brought the anendnent “squarely within the
fourth [Cal der] category.” 1d. at 531. Unlike the law in
Carnell, and contrary to appellant’s suggestion, the anmended
statute in the present case does not change the gquantum of
evi dence necessary to sustain a conviction, but instead rel ates
to the adm ssibility of evidence, naking it nore anal ogous to the
Hopt and Thonpson |ine of cases.

Fol l owi ng the Hopt and Thonpson reasoning, a M ssour

appel late court, in State v. Stevens, 757 S.W2d 229 (M. App.

1988), upheld the retroactive application of a statue that, |ike
the one in the present case, was anended to permt the

adm ssibility of a defendant’s refusal to submt to a
breat hal yzer test. First, the Stevens court conpared the

M ssouri statute to the one in Thonpson, concluding that “[a]s in
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Thonpson, the statute involved in this case ‘did nothing nore

t han renove an obstacle arising out of a rule of evidence that

wi t hdrew fromthe consideration of the jury testinmony which, in
the opinion of the legislature, tended to elucidate the ultimate,
essential fact to be established, nanely, the guilt of the

accused. Id. at 231 (citing Thonpson, 171 U. S. at 387). Next,
the court reviewed cases fromits sister states, bearing on the
i ssue of whether a certain statute changed the quantum or anount
of evidence necessary for conviction, and concluded that the
change in the law regarding the adm ssibility of defendant’s
refusal did not constitute such a statute. The change nerely
allowed the jury to consider additional evidence, wthout naking
the refusal a necessary or conclusive el enent of the defendant’s
guilt. [Id. at 231-32. Having determ ned that the change was a
procedural one, the court addressed appellant’s claimthat the
change in the |aw affected a substantial right, nanely an
individual s right to refuse to submt to a breathal yzer test.

But, it ultimately dism ssed this claimbased on the Suprene

Court’s opinion in South Dakota v. Neville, 459 U S. 553 (1983),

whi ch held that a defendant is not constitutionally protected
fromthe adverse consequences of his refusal.*

We are persuaded that the M ssouri court’s reasoning in

“This claimw || be discussed in nore detail in the
subsequent section that addresses appellant’s self-incrimnation
argunent .
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St evens, applying the analysis used by the Suprenme Court in
Thonpson and Hopt, is sound. Accordingly, we hold that the
anended statute, as applied retroactively by the circuit court,
did not violate the constitutional prohibition against ex post
facto | aws.
Self incrimination

Next, appellant argues that the adm ssion of evidence of his
refusal to take the breathal yzer test violates his right against
self incrimnation as guaranteed by Article 22 of the Mryl and
Decl aration of Rights. M. Decl. of Rs., art. 22 (“That no man
ought to be conpelled to give evidence against hinself in a
crimnal case.”). As a prelimnary issue, the State argues that,
because this argunent was never presented to the trial court,
this Court need not address it. See MI. Rule 8-131(a) (2003)
(“Odinarily, the appellate court will not decide any other issue
unless it plainly appears by the record to have been raised in or
decided by the trial court, but the Court may decide such an
issue if necessary or desirable to guide the trial court or to
avoi d the expense and del ay of another appeal.”). W agree with
the State, but even if the issue had been properly preserved for
appel late review, we would find no violation of appellant’s
constitutional right against self-incrimnation. W shal
proceed to address it, albeit in the formof dicta.

Appel | ant concedes, and we recogni ze, that the Suprene
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Court, in South Dakota v. Neville, 459 U. S. 553 (1983), held that

the admi ssion into evidence of a defendant’s refusal to submt to
a bl ood-al cohol test does not offend the constitutional right

agai nst self incrimnation. Appellant argues, however, that this
Court need not follow the Neville hol ding because Maryl and’ s
constitutional self incrimnation provision, Article 22 of the
Maryl and Decl aration of Rights, provides broader protection than
the Fifth Amendnent. To support this assertion, appellant first
points to the difference in |anguage between the Maryl and and
federal provisions, and then to cases fromother states in which
t hose courts “excluded from evidence a defendant’s refusal to
submt to an al cohol test based on state constitutional grounds.”
Utimately, we are not persuaded by appellant’s assertion that

ei ther ground provides a sound basis for rejecting the Suprene
Court’s holding in Neville.

Appel I ant’ s argunent suggests that the fact that Maryland' s
self incrimnation provision contains |anguage different fromthe
Fifth Anmendnent necessarily requires that we apply the state
provi sion nore broadly. This argunent fails for three reasons.
First, Maryland case | aw suggests that Article 22 is generally

in pari nmateria with the Fifth Arendnent. See, e.d., Evans v.

State, 333 Md. 660, 683 (1994); Choi v. State, 316 M. 529, 535
n.3 (1989); Lodowski v. State, 307 Md. 233, 246-47 (1986); Brown

v. State, 233 M, 288, 296 (1964). More specifically, despite a
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coupl e of recogni zed exceptions to the general rule, within which
this issue does not fall, appellant has offered no support for

why we shoul d create a new exception for this case. In addition,
there is evidence to suggest that Maryland s courts have cl osely
foll owed the reasoni ng enpl oyed by the Supreme Court in Schnerber

v. California, 384 US. 757 (1966), upon which the Neville case

relies. Finally, we find appellant’s reasoning to be flawed
because other states with constitutional |anguage simlar to ours
have adopted the Neville holding, finding no conflict with their
own state constitutions.

Most recently, the Court of Appeals, in Dua v. Contast

Cable, 370 Md. 604 (2002), discussed what it nmeans for state

constitutional provisions to be in pari nmateria with their

federal counterparts, stating:

W have often commented that such state
constitutional provisions are in pari nmateria
with their federal counterparts or are the
equi val ent of federal constitutional

provi sions or generally should be interpreted
in the sane manner as federal provisions.
Nevert hel ess, we have al so enphasi zed that,
sinply because a Maryl and constitutional
provision is in pari materia with a federal
one or has a federal counterpart, does not
mean that the provision will always be
interpreted or applied in the same manner as
its federal counterpart. Furthernore, cases
I nterpreting and applying a federal
constitutional provision are only persuasive
authority with respect to the simlar

Maryl and provi si on.

Id. at 621. The Court went on to recognize that Article 22
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reflects a perfect exanple of the principle block-quoted above,
poi nting out that even though Article 22 is generally in par
materia with the Fifth Arendnent, there are two specific
situations where the privilege has been viewed nore broadly.

Id. at 622 (quoting Choi v. State, 316 Md. 529, 535 n.3 (1989)).

Nei t her exception has been anal ogi zed to the present situation,
nor has appellant convinced us that this issue presents an
appropriate occasion to create a new exception.

Qur conclusion that Article 22 should be interpreted and
applied in the same manner that the Suprene Court has done with
the Fifth Amendnent is further supported by the fact that the
Court of Appeals and this Court have unquestioningly followed and
applied the Supreme Court’s holding in Schnerber, which provides

much of the basis for the Neville decision. See MAvoy v. State,

314 Md. 509, 518 (1989) (recognizing the hol di ngs of Schnerber

and Neville); Eagan v. Ayd, 313 Ml. 265, 275 (1988) (recognizing

t he hol di ngs of Schnerber and Neville); Andrews v. State, 291 M

622 (1981); State v. Mon, 291 Ml. 463 (1981); Mrgan v. State,

79 Md. App. 699 (1989); Brice v. State, 71 Ml. App. 563 (1987).

Finally, appellant’s attenpt to persuade us that Maryland's
constitutional |anguage requires broader application than the
Fifth Amendnent relies on its unfounded suggestion that state
constitutions with different | anguage are necessarily interpreted

nmore broadly. For support, appellant cites various cases from
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other states, claimng that the courts excluded from evi dence
defendant’s refusal to submt to an al cohol test on state
constitutional grounds. Mst of the cases cited by appellant
occurred prior to the Suprene Court’s decision in Neville and
have either been explicitly overruled or their reasoning can not

be reconciled with Schnerber and/or Neville. See, e.qg., State v.

Sullivan, 199 A 2d 709 (Conn. G r. 412 (1963) (pre-dating
Schnerber and Neville, the court did not explicitly nmention the

constitutional right against self incrimnation); and Johnson v.

State, 188 S.E.2d 416, 417-18 (Ga. App. 1972) (holding that the
adm ssi on of evidence of defendant’s refusal violated his

constitutional right against self incrimnation), overruled by

Wessels v. State, 312 S. E 2d 361, 362 (Ga. App. 1983) (adopting

the Neville holding).® 1In addition, we discovered seven cases in
whi ch the courts expressly adopted the holding of Neville despite

the fact that their state constituti ons contai ned the sane self

Unl i ke many of the cases cited by appellant, Mssachusetts
has expressly rejected the Suprene Court’s holding in Neville
based on state constitutional grounds. See Qpinion of the
Justices to the Senate, 591 N E. 2d 1073 (Mass. 1992).
Massachusetts’ self incrimnation provision adds an additi onal

el ement, providing that no person shall “be conpelled to accuse,
or furnish evidence against hinself.” Mss. Decl. of Ris., art.
12. Interpreting its constitutional |anguage nore broadly than

the Fifth Amendnent, the Suprene Judicial Court of Massachusetts
concl uded that evidence of a refusal to submt to a breathal yzer
test is testinonial in nature, and that there is conpul sion
because both alternatives, refusal or subm ssion, require the
suspect to furnish evidence against hinself. 591 N E. 2d at 1076-
78.

-23.-



incrimnation | anguage that appears in Article 22 of the Maryl and

Decl aration of Rights. See State v. Superior Court, 721 P.2d

149, 150 (Az. App. 1986); People v. Ahern, 456 N. E.2d 852, 856

(I, App. 1983); Ricks v. State, 611 So.2d 212, 215 (M ss.

1992); State v. Hoenscheid, 374 N.W2d 128, 129-30 (S.D. 1985);

State v. Wight, 691 S.W2d 564, 566 (Tenn. Crim App. 1984);

Sandy Gty v. Larson, 733 P.2d 137, 138-39 (Uah 1987); and Cty

of Seattle v. Stalsbroten, 978 P.2d 1059, 1064 (Wash. 1999).

Havi ng denonstrated why we do not feel conpelled to give
Article 22 a broader application than the Fifth Armendnent based
solely on its different |anguage, we turn to the Suprene Court’s
reasoning to support our adoption of the Neville hol ding and
concl usi on that adm ssion of evidence of a defendant’s refusal to
submt to a breathalyzer test does not violate appellant’s
Article 22 right against self incrimnation. |In addition, we
point out that the vast mpjority of courts that have consi dered
t he i ssue have reached the sane conclusion. Sone courts held
that such testinony was adm ssible and did not violate the
constitutional prohibition against self incrimnation prior to

the Suprene Court’s decision in Neville. See People v. Sudduth,

421 P.2d 401, 403 (Cal. 1966); State v. Meints, 202 N W2d 202,

203-04 (Neb. 1972); Westerville v. Cunningham 239 N E. 2d 40, 42

(Chio 1968); State v. Gardner, 629 P.2d 412, 416 (Ore. App.

1981); State v. Brean, 385 A 2d 1085, 1088 (Vvt. 1978). Ohers
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have willingly adopted the Neville reasoning foll ow ng the

opinion’s publication. See Fillnore v. State, 668 So.2d 141, 144

(Ala. Crim App. 1995); Leslie v. State, 711 P.2d 575, 578 (Al as.

App. 1986); Lee v. State, 908 P.2d 44, 48 (Ariz. App. 1995);

State v. Ferm 7 P.3d 193, 205 (Haw. App. 2000); People v.

Bugbee, 559 N E.2d 554, 556 (I11. App. 1990).

In South Dakota v. Neville, the Suprenme Court held that the

adm ssion into evidence of a defendant’s refusal to submt to a
bl ood- al cohol test does not offend the right agai nst self
incrimnation. 459 U S. at 554. The Court began by review ng
Sout h Dakota’s drunk driving | aws, which contain an “inplied
consent” law, simlar to Maryland' s, providing that any person
operating a notor vehicle in South Dakota is considered to have
consented to a bl ood-al cohol test if arrested for driving while
intoxicated. 1d. at 559. The Court went on to further exam ne
Sout h Dakota’'s statutory framework, explaining that it permts a
suspect to refuse the test, as long as the police officer inforns
t he suspect of that right, but discourages refusal by naking
I icense revocation a penalty and by allowing the refusal to be
used agai nst the defendant at trial. 1d. at 559-60.

Next, the Court reviewed its decision in Schnerber, 384 U.S.
757 (1966), in which it held that the Fifth Amendnent privil ege
against self incrimnation did not protect an individual from

being conpelled to submt to a blood test, reasoning that the
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privilege only bars the State from conpelling “comrunications” or
“testinmony,” and bl ood tests are physical, or real evidence,
rather than testinonial. Neville, 459 U S. at 559 (citing
Schnerber, 384 U.S. at 762). Faced with the question of whether
South Dakota's statute allow ng the refusal to be adm ssible
violated the Fifth Arendnent privilege agai nst self

incrimnation, the Court noted that Schnerber had |eft that
guestion unanswered but had indicated that general Fifth
Amendrent principles, rather than the specific holding of Giffin

v. California, 380 U S. 609 (1965),° woul d govern the anal ysis.

The distinction between the general principles and Giffin was
cruci al because it enphasized the fact that a suspected drunk
driver does not have a constitutional right to refuse to take a
bl ood test. 1d.

The Neville Court then pointed out that “[m ost courts
appl ying general Fifth Amendnent principles to the refusal to
take a bl ood test have found no violation of the privilege

against self incrimnation,” citing People v. Sudduth, 421 P.2d

401 (Cal. 1966), cert. denied, 389 U S. 850 (1967) (reasoning

that refusal to submt is a physical act rather than a

communi cation), and People v. Ellis, 421 P.2d 393 (1966)

(explaining that refusal to take a potentially incrimnating test

Iln Giffin, the Suprenme Court held that a prosecutor’s or
trial judge’'s comments about a defendant’s refusal to testify
viol ated the defendant’s Fifth Amendnent right.
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is simlar to other circunstantial evidence of consciousness of
guilt, such as escape). Neville, 459 U S. at 560-61. In
addition, the Court acknow edged the mnority view, relied on by
the |l ower court, and explained that the courts that followed the
mnority approach viewed a refusal as a conmunicative act. [d.
at 561.

Recogni zing the difficulty in drawing a clear |ine between
real / physi cal evidence and conrmuni cati ons or testinony, the Court
rested its decision on its conclusion that no inpermssible
coercion is involved when the suspect refuses to submt to taking
the test, and therefore, the individual’s Fifth Arendnent rights

can not be violated. 1d. at 561-62. For support, the Court

pointed to the constitutional |anguage itself, i.e., no person
shal|l “be conpelled in any crimnal case to be a w tness agai nst
himsel f,” and case law reiterating that the Fifth Anendnment only

prohi bits “the use of ‘physical or noral conpul sion’ exerted on
t he person asserting the privilege.” [1d. at 562 (quoting Fisher

v. United States, 425 U. S. 391, 397 (1976)). Focusing on the

acts involved when a suspect is requested to submit to a test,
the Court reasoned that “the values behind the Fifth Amendnent
are not hindered when the State offers a suspect the choice of
subnmitting to the bl ood-al cohol test or having the refusal used
against him” |d. at 563. The Court further reasoned that the

choice is in fact a neani ngful one because (1) the test is “safe,
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pai nl ess, and commonpl ace,” (2) the State could legitimtely
conpel the suspect against his will, i.e., there is no
constitutional right to refuse to take a bl ood-al cohol test, and
(3) the State would rat her have the suspect submt to the test

t han refuse because results froma test provide stronger evidence
of guilt than the inference drawn froma refusal. 1d. at 563-64.
Utimately, the Court held “that a refusal to take a bl ood-

al cohol test, after a police officer has lawfully requested it is
not an act coerced by the officer, and thus is not protected by
the privilege against self-incrimnation.” 1d. at 564 (footnote
omtted).

Fi nding the reasoni ng enpl oyed by the Suprene Court in
Nevill e persuasive, we hold that adm ssion of the evidence of a
defendant’s refusal to submt to a breathal yzer test does not
violate the defendant’s right against self incrimnation as
guaranteed by Article 22 of the Maryl and Decl aration of Rights.

Relevancy and Undue Prejudice

Appel I ant next argues that evidence of the test refusal
shoul d have been excl uded because it was not relevant to any
issue in the case. Having determ ned that the amended statute
was properly applied in appellant’s case, and that the statute
does not violate appellant’s constitutional right against self
incrimnation, we accept the |legislature’ s determ nation of

rel evancy, evidenced by its enactnment of |egislation making such
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evi dence adm ssible, and its renoval of the Iimtation on the
inference that the jury may draw from such evi dence.

Accordingly, we can not say that the court abused its discretion
in admtting evidence of appellant’s refusal.

In addition, appellant argues that the trial court abused
its discretion, pursuant to Maryland Rule 5-403, in failing to
excl ude the evidence because its probative value is substantially
out wei ghed by the danger of unfair prejudice. Again, we see no
basis for concluding that the court abused its discretion.

Jury Instruction

Finally, appellant clains that the trial court erred in
refusing to instruct the jury that no inference or presunption of
guilt arises because of a refusal to submt to a breathal yzer
test. According to Maryland Rule 4-325, the trial court nust,
upon the request of any party, instruct the jury regarding the

applicable law. See also Roach v. State, 358 MI. 418, 427-28

(2000). Qur determ nation that the anmended statute was properly
applied to appellant’s case neans that appellant’s requested
instruction did not accurately reflect applicable law at the tine
of the trial. Consequently, the trial court did not err in
failing to include appellant’s requested instruction.

JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT.
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