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As is alnost inevitable from the very nature of asbestos-
related litigation, this is an unw eldy appeal. W mght as
readily be dealing with separate appeals from separate trials
i nvol ving separate and non-overlapping sets of litigants. The
respective defendants have fil ed separate appellant's briefs. The
respective sets of plaintiffs have filed separate appellee's
briefs. By way of our own internal organization, we will proceed
as if we were considering distinct and essentially unrel ated
appeals. Only when we cone to three verbati missues rai sed by each
of the two sets of plaintiffs in identical cross-appeals wll we
consol i date our discussion and di sposition.

The two original plaintiffs, both now deceased nesothelionma
victinms represented by surviving famly nmenbers and personal
representatives, were 1) MIlton G chy (Gchy) and 2) Reginald
Pul ler (Puller). Both of their clains were heard, in a
consolidated trial, by a Baltinore Cty jury, presided over by
Judge Allen L. Schwait, that ran from April 15, 2004, through My
5, 2004.

The Cichy Case

One of the cases was brought by MIton Cichy and his wfe,
Jeanette Cichy, in 2002 against John Crane, Inc. (and against 18
ot her corporate defendants, not one of which remains as a party to
this appeal) as part of the "Bethlehem Steel Cases Master
Conmplaint.” G chy died on January 25, 2003. Hs claimis now

bei ng pursued by 1) Jeanette Cichy, individually and as Personal



Representative of Cichy's Estate; 2) Jeanette G chy, as surviving
spouse of Cichy; and 3) Maria G chy-Knight, surviving child of
Cichy (collectively, "the Cchy plaintiffs"). On May 5, 2004, the
jury returned verdicts in favor of the Cchy plaintiffs and agai nst
t he appel | ant - def endant, John Crane, Inc., which, when adjusted by
post-trial notions, anpbunted to $1, 025, 554. 60.

Aggrieved at the award in favor of the Cichy plaintiffs, Crane
rai ses the contentions

1. that the evidence was not legally sufficient to

prove that exposure to John Crane's products was a

substantial contributing factor to the devel opment of

Ci chy's nesot hel i ong,;

2. t hat Judge Schwait erroneously ruled that the G chy

plaintiffs were not barred from relitigating certain

di spositive issues by the doctrine of collatera

est oppel ;

3. that Judge Schwait erroneously failed to apply

Maryl and's cap on non-econon ¢ damages to the survival

claim and

4. that Judge Schwait erroneously admtted into

evidence testinony and exhibits in violation of the
Maryl and Rul es of Evi dence.

The Puller Case
The ot her case now before us was brought by Reginald Puller
and his wife, divia Taylor Puller, against Garlock Sealing
Technol ogi es, LLC (and, by our best reckoning, 46 other corporate
def endants, not one of which remains as a party to the appeal) as
part of the "OQther Asbestos Cases Master Conpl aint” on Decenber 5,

2001. Puller died on Novenmber 9, 2002. H's claimis now being
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pursued by divia Taylor Puller, surviving spouse, and David
Pull er, surviving child and Personal Representative of Puller's
Estate (collectively, "the Puller plaintiffs"). On May 5, 2004,
the jury returned verdicts in favor of the Puller plaintiffs and
agai nst t he appel | ant - def endant, Garl ock Seal i ng Technol ogi es, LLC,
whi ch, when adjusted by post-trial not i ons, anounted to
$2, 551, 763. 68.

Aggrieved at the awards in favor of the Puller plaintiffs,
Garl ock raises the contentions

5. that the evidence was not legally sufficient to

support the verdict in favor of the Puller plaintiffs for

econoni ¢ damages;

6. t hat Judge Schwait erroneously failed to dismss the

claimof divia Taylor Puller based on the fact that she

was not legally married to Puller at the tinme he filed

his claim

7. that Judge Schwait erroneously denied Garlock's

notion for judgnent as to its cross-clainms against the

erstwhile defendants 1) Keeler Boiler Corp. and 2)

Uniroyal, Inc.; and

8. that Judge Schwait erroneously failed to submt to

the jury the question of the application of Maryland' s
statutory cap on non-econom c danages.

The Cross-Appeals
Both the Cchy plaintiffs and the Puller plaintiffs have
rai sed precisely the same three i ssues on cross-appeal. Al three
concern the applicability of the statutory cap. Both sets of

plaintiffs contend



9. that the statutory cap was erroneously applied to
the awards for non-econom c damages for the |oss of
consortium

10. that a single cap was erroneously applied to the
verdicts for 1) | oss of consortiumand 2) w ongful death;
and

11. that the statutory cap shoul d not have been applied
to the wongful death clains.

I. Cichy v. John Crane, Inc.

MIton G chy went to work for the Bethl ehem Steel Corporation
in Sparrow s Point in 1947. He worked there continuously for 42
years, retiring in 1989. He worked initially as an electrical
[ ineman but shortly thereafter transferred to the pipe fitters
shop. He continued to work in the pipe fitters departnent, first
as a pipe fitter hel per and then as a master pipe fitter, for nost
of his 42 years with Bethl ehem Steel. In the course of that
enpl oynent, he worked virtually everywhere in the plant.
1. Legal Sufficiency of the Evidence

Crane noved for a judgnent in its favor on the issue of
whet her there was enough evidence to go to the jury to permt a
finding that Cichy's exposure to Crane's products was a substanti al
contributory factor to the devel opnent of G chy's nesotheliom.
Judge Schwait denied the notion, and Crane now contends that that
deni al was erroneous.

In denying the post-trial notion in which Crane again raised
the question of the legal sufficiency of the evidence on this

i ssue, Judge Schwait rul ed:



Def endants <correctly state that in order to
establish necessary proximate causation in an asbestos
rel ated case, plaintiffs nmust introduce evidence that the
conduct of the Defendants was a substantial factor in
bringing about the injuries. Eagl e- Pi cher |Indus. v.
Bal boas, 326 M. 179 (1992). In order to find
substantial factor causation the fact finder nust
eval uate the nature of the product, the frequency of its
use and the regularity of the plaintiffs exposure to that
product over an extended period of tine. The Court
agrees wth the plaintiffs that the totality of evidence
was sufficient to neet the Bal boas standard and the jury
could have and did reach that conclusion.

(Enphasi s supplied).
In affirmng that ruling, we find dispositive the decision of

this Court in Garlock, Inc. v. Gllagher, 149 M. App. 189, 814

A. 2d 1007, cert. denied, 374 Md. 359 (2003). Bothinterns of this

precise issue and in terns of the cast of expert w tnesses, what is
now before us essentially replicates what was before us in Garl ock

v. @&l l agher. In that case, the deceased nesothelioma victimhad

been a pipe fitter for Bethl ehem Steel at Sparrows Point from 1946
until his retirement in 1979. In that case, the defendant, as
here, was John Crane, Inc.

In a videot aped de bene esse deposition, taken on Cctober 28,
2002 and played for the jury at trial, G chy testified that he
regularly worked on pipes that contained steam acid, water, and
hydraulic fluids. He regularly installed and repl aced both gaskets
and packi ng, which he identified as being manufactured by Crane.
The gaskets were cut fromsheets of gasket material and t he process

required the sheet to be beaten with a hammer. That action caused



the release of dust in the area in which Cchy was breathing
Cichy soneti mes used a gasket cutter, which al so produced dust when
t he sheets were cut.

When a new gasket had to be installed, G chy would have to
scrape off the old gasket. He testified that the ol d gaskets were
usually difficult to renove, particularly on steamlines, because
they were baked on. Wwen Cichy used a scraper to renove an old
gasket, it invariably caused dust. Sonetines he used a wire brush
whi ch was powered by electricity or air pressure and that procedure
created substantial dust. Cichy testified that while attenpting to
renove an old gasket, he was surrounded by floating dust. On
al nost every job that he worked on, there were gaskets that had to
be renoved. It was established that during the years of Cichy's
enpl oynent, the gaskets used by Bethl ehem Steel were manufactured
by John Crane, Inc.; by Grlock; and by a few other unnaned
manuf act ur ers.

Cichy testified that he also regularly worked on val ves, and
that he used asbestos packing to keep the valves from | eaking.
When wor ki ng on a valve, G chy had to renove the packing, a process
that created dust. Sonetines he blew out the valves with an air
hose, which caused substantial dust. He also used the air hose to
bl ow t he asbestos dust off of his clothing. During the pertinent
time of Cichy's enploynent, the packing used by Bet hl ehem St eel was

manuf actured by John Crane, Inc. and by Garlock. Cichy testified



that on virtually every job on which he worked, he was required to
remove and install John Crane, Inc. products.

In Garlock v. @Gllagher, 149 M. App. at 196-97, the

vi deot aped deposition of the deceased R chard Gllagher was
essentially indistinguishable fromGCi chy's videotaped depositionin
this case.

The labyrinth of pipes in the steel plant carried
steam and corrosive fluids, which needed to be contai ned
and not released into the surroundi ng environnent. For
the better part of Gallagher's work life, the plant used
asbestos, a natural mneral product, to insulate the
pi pes and nmaintain the flow of materials. Gallagher's
primary asbestos exposure derived from gaskets, which
pipe fitters use to seal the "flanges," or connections,
bet ween pi pes. Gal | agher explained that he cut and
shaped gaskets prior to installation, and renoved old
gasket s by hand scrapi ng or power grinding, two processes
t hat produced visible dust. He identified Crane gaskets,
as well as sone other brands, and testified to working
with these products "everyday." Mor eover, Gall agher
descri bed his asbestos exposure from insulation, pipe
covering, and cenent products.

(Enphasi s supplied).
Crane's argunment in this case essentially duplicates the

argunent it made in Garlock v. Gall agher:

Crane argues plaintiffs failed to neet that burden of
proof because they presented "no evidence" of the
frequency of Gall agher's use of Crane’ s products, and "no
conpetent expert testinony" that Crane’s products,
particularly its gaskets, produced respirable asbestos
fibers in amounts sufficient to cause di sease.

149 Md. App. at 200.
The testinony of G chy, as a fact w tness, could not alone

establish the case for the Cchy plaintiffs. It was suppl enented,



however, by the expert testinony of Dr. John MCray Denent, a
prof essor of occupational and environnental medicine at the Duke
University Medical Center. Dr. Denent testified that in the
context of the Bethlehem Steel plant, visible dust would indicate
a concentration of asbestos in excess of the established standards
for a healthy work environnment and woul d i ndi cate that the process
was not well controlled and it is |likely that a health hazard woul d
have existed. He testified:
Q And, Doctor, do you have an opi ni on based upon
a reasonable degree of scientific certainty as an
I ndustrial hygienist if an individual were working with
an asbest os-contai ni ng product, that he describedto this
jury seeing visible dust, do you have an opinion as to

whet her or not that dust woul d be over that five mllion
particles per cubic foot of air |evel?

A Vell, there is a good probability that it is.
Hygi enists, historically [looking] for things |ike
asbestos and silica and other types of dusts, have used
a visible dust cloud, a cloud in the area as an
I ndi cati on when the process is not well controlled and it
[is] likely that a health hazard exists.

Q And does that type of situation, seeingvisible
dust clouds froman asbestos product, increase one's risk
for devel opi ng nesot hel i oma?

A Certainly it wuld indicate an exposure of
i ncreased risk, ves.

(Enphasi s supplied).
Wth respect to the significance of visible dust, this Court

specifically observed in ACandS, Inc. v. Abate, 121 M. App. 590,

672, 710 A 2d 944 (1998):

Dr. John MCray Denent, an expert wtness for the
plaintiffs, testified to the effect that, whenever any
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asbest os-cont ai ni ng product i s mani pul ated to the extent
that it creates visible dust, "a very significant health
hazard" is presented.

(Enphasi s supplied).

| mportant links in the chain of evidence wought by the G chy
plaintiffs were two expert w tnesses: 1) Dr. WIliam Longo, a
doct or of engineering specializingin mterials science; and 2) Dr.
Janes R Mllette, a Ph.D. in environnmental science fromthe School
of Engineering of the University of Ci ncinnati. Dr. Longo
testified to having perforned tests on gaskets and packing to
measure fiber release during the types of operations described by
G chy. Dr. Longo had anal yzed Crane asbestos sheet gaskets and
found that the material contained asbestos. He al so anal yzed Crane
packi ng and found that it contai ned asbest os.

Dr. Longo's testing of the gaskets involved using a wire brush
or an electric wire brush to clean a flange surface. The neasuring
equi pnment reveal ed that significant anounts of asbestos fibers were
rel eased into the subject's breathing zone. He further testified
t hat gaskets used on acid piping, which G chy had al so descri bed,
woul d have contained crocidolite asbestos, because chrysolite
asbestos, used in the majority of gaskets, could not withstand the
corrosive effects of acid.

Dr. Longo al so perforned a val ve packi ng study, which invol ved
removi ng and repl aci ng the packing in val ves. Asbestos fibers were

released into the breathing zone of the person performng the



operation. During the renoval and install ation of gaskets, the air
sanpl i ng noni tor showed exposure to asbestos of approxi mately 440
ti mes background rate. He also testified as to the results of air
sanpling during the renoval and installation of packing. The
nmoni t or showed exposure to asbestos 20-30 tines the background
| evel .

Dr. Mllette was accepted as an expert in environnental
sciences, mcroscopy, identification and analysis of asbestos
fibers, and material science. He exam ned Crane sheet gaskets and
found asbestos fibers protruding fromthe sheet packing, which was
proof that the asbestos is not fully encapsul ated by the binder.
He determ ned that Crane gaskets contained asbestos and that the
fibers would be released into the air if the sheet material were
di sturbed. He cut the material and observed m croscopically that
asbestos fibers were rel eased. He al so denpbnstrated that asbestos
fibers would be released by Crane gaskets when the gaskets were
sinply tapped with a screwdri ver.

Dr. Mllette also perforned a test in which a valve was
di sassenbl ed in a cl osed chanber and the gasket was renoved in the
manner described by Cichy's testinony in this case. The renoved
gaskets, which were essentially the same as the Crane gaskets, were
found to contain very high concentrations of asbestos. The air,
after sixteen mnutes of scraping the old gaskets, had a fiber

content 35 tinmes background and 14,000 tinmes anbient air. Dr.
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MIlette al so tested Crane packing and found that it contai ned 50%
asbestos. He performed a study involving the renoval of packing
fromval ves and found that the packing material rel eased asbestos
fibers. The result was an asbestos content of the air 33 tines
background and 20,000 times that found in anbient air.

In ACandS v. Abate, 121 Md. App. at 671, we had observed with

respect to simlar testinony by Dr. Mllette:

Dr. Janes R Mllette, who testified as an expert w tness
for the cross-plaintiffs and whose testinony was adopt ed
by the plaintiffs, testified that gaskets and packi ngs,
in general, are not considered 'friable' --that is, they
do not emt respirable asbestos fibers--but they becone
friable if "cut or torn."

(Enmphasi s supplied).
In Garlock v. Gallagher, 149 M. App. at 197-98, both Dr.

Longo and Dr. MIllette offered essentially the sane concl usions
that they offered in this case.

Along with setting out Gall agher's exposure history,
plaintiffs sought to establish the dangerousness of the
asbestos products. First, WIliam Longo, Ph.D.,
testified as an expert in the evaluation of asbestos-
containing materials. He studied Crane gaskets and
determned them to contain between sixty and seventy
percent chrysotile asbestos. Second, Janes Mllette,
Ph.D., testified as an expert in environnental science,
m croscopy, and the identification and quantification of
asbestos fibers. He also studied a certain type of Crane
gasket and determned it to contain about eighty percent
chrysotile asbestos. Dr. Mllette offered nore conplete
testinmony than Dr. Longo, because besides testing the
asbestos content of Crane gaskets, he had studied the
ampunt of asbestos fiber emtted into the air when
wor kers used those gaskets in the course of routine pipe
fitting. Bot h experts supplenmented their conplicated
testinmonials with videotaped denonstrations.
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(Enphasi s supplied).
Fromthe conbi nation of different wi tnesses, each supplying a
di fferent perspective and a different fragment of the total case,

the jury in Garlock v. Gallagher found in favor of the Gall agher

plaintiffs.

The jury found that asbestos caused Gallagher's
mesot helioma, Crane's products were a substantial
contributing factor in the devel opnent of the disease,
and that Crane was both negligent in, and strictly |liable
for, the use of its products.

149 Md. App. at 199. W had no difficulty in finding the evidence
to be legally sufficient to support the verdict in that case. W
simlarly have no difficulty in reaching the same conclusion in
this case.

Crane's reliance on Bartel v. John Crane, Inc., 316 F. Supp.

2d 603 (N.D. Onio 2004), is msplaced. That case is totally
i napposite. In that non-jury case, the fact-finding judge was not
persuaded to find in favor of the plaintiffs as a matter of fact.
The fact-finding jury in this case, on the other hand, was so
per suaded. The i ssue before us, however, has absolutely nothing to
do with the burden of persuasion.

This issue concerns only the burden of production, which is
the only burden that can be decided as a matter of law. The C chy
plaintiffs met their burden of production, and the fact-finding

jury, like the fact-finding judge in Bartel v. John Crane, Inc.,

was on its owmn to go in whatever direction it was persuaded to go,
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free of further legal inpedinent. Once the burden of production
has been satisfied, the appellate deference that is due to the
unfettered discretion of the ultinmate fact finder has been well

expressed by Garlock v. @Gll agher.

We nust review this claimof insufficient evidence
through the I ens of a notion for judgnent, because that
is howit surfaced at trial. A court may grant a notion
for judgnent only after it "consider[s] all evidence and
inferences in the light nost favorable to the party
agai nst whom the notion is nade." Thus, we are not
[privileged] to dissect the evidence and weigh the
credibility of its messengers, which is what Crane has
asked us to do. See Owens-Corning Fiberglas Corp. v.
Garrett, 343 Md. 500, 521 (1996) (stating that "it is not
the province of an appellate court to express an opinion
regardi ng the weight of the evidence").

Plaintiffs presented evidence of: (1) Gallagher's
exposure to asbestos, in the form of his deposition
testinony and his co-worker's live testinony; (2) the
asbestos content of Crane's gaskets, through the
testimony of a handful of experts; and (3) how the
exposure caused the devel opnent of cancer in Gallagher,
with the testinony of another handful of experts. That
there were weaknesses in the presentation of this
evi dence cannot concern us; only the jury had the task of
sorting out the evidence, that which was weak and that
which was strong. We will not disturb its concl usion.

149 Md. App. at 200-01 (enphasis supplied). Nor will we disturb
the jury's conclusion in this case.
2. Collateral Estoppel

In a nutshell, Crane contends that the Cchy plaintiffs were
"barred from relitigating certain dispositive issues [against
Crane] by the doctrine of collateral estoppel.” On or about Apri
28, 1988, MIton G chy (along with Jeanette Ci chy, his wife) sued

John Crane, Inc. and nineteen other corporate defendants in the
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Circuit Court for Baltinore City on the ground that he had been
"di agnosed as havi ng asbestos | ung di sease" after having worked at
t he "Bet hl ehem St eel Sparrows Point Steel Plant” where he had been
exposed to asbestos "from 1947 through [1988]."

Crane's col |l ateral estoppel claimhinges on the fact that, on
March 9, 1992, Judge Marshall A. Levin signed an order accepting
the voluntary dism ssal with prejudice of the G chy cl ai magai nst
John Crane, Inc. Wien MIton and Jeanette Cichy, in 2002, filed
t he present clai magai nst John Crane, Inc., and 18 ot her corporate
defendants, alleging that Ci chy had been "diagnosed wth
mesot hel i ona on March 1, 2002,"! Crane countered with the defense

of collateral estoppel.

1'n Onens-I1linois, Inc. v. Cook, 386 Mi. 468, 474-75 n. 4, 872
A. 2d 969 (2005), Chief Judge Bell defined nesothelioma

The National Cancer Institute defines Mesothelioma
as a disease in which cancer (malignant) cells are found
in the sac lining the chest (the pleura) or abdonmen (the
peritoneun. This is a rare form of cancer and nost
people with malignant nesothelioma have worked on jobs
wher e t hey breat hed asbestos. National Cancer Institute,
Questions and Answers, Cancer Facts 6:36--Mesotheliom
(May 13, 2002).

We have al so described the di sease of nesot hel i ons,
"as a malignant tunor that forns in the body cavities,
predom nantly the thoracic and abdomi nal cavities. 1In
the thoracic cavity, it directly invades and encases the
pl eura--the outside lining of the lung--and eventually
occupi es and eradi cates the pleural space. It frequently
will growinto the lung and, over tinme, can netastasize
to other structures, including the diaphragm and the
abdom nal cavity." John Crane, Inc. v. Scribner, 369 M.
369, 378-379, 800 A 2d 727, 732 (2002).

- 14-



The Historic Litigational Context

Before we turn to the nuances of collateral estoppel |aw, we
need to place that voluntary dism ssal of March 9, 1992, in proper
hi stori c perspective. Having filed his initial claim based on
havi ng contracted asbestosis, as early as April of 1988, C chy was
one of the relatively early asbestos claimnts. Hs claim
ultimately becanme part of a mnuch larger group of conplaints
enbraced wthin what becanme known as the "Bethlehem Steel Cases
Master Conplaint."” It was consolidated with and becane a part of

the case of Abate, et al. v. ACandS, Inc., et al., Consolidated

Case No. 89236705, "known to the Maryland asbestos litigation

i ndustry as Abate I." ACandS v. Godw n, 340 Md. 334, 341, 667 A 2d

116 (1995).

In ACandS v. Godwin, 340 M. at 341-42, Judge Rodowsky

descri bed how a small residual but representative part of what had
once been a nuch |arger Abate | cane to trial before Judge Levin
from February 18 through August 10, 1992.

Abate | is the first trial after the consolidation
inthe Crcuit Court for Baltinore City of 8, 555 actions
involving clains for personal injuries or wongful death
all egedly resulting fromexposure to asbhestos. |In that
trial, held from February 18 to August 10, 1992 before
Judge Marshall A. Levin, certain comon issues relating
toliability were decided, as well as all issues between
six illustrative plaintiffs and certain nonsettling,
trial defendants.

(Enmphasi s supplied).
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Qur present concernis wththeinfinitely |larger part of what

had initially been Abate | that did not cone to trial. In ACandS

v

. Godwi n, Judge Rodowsky described the litigational tidal wave

that was threatening to overwhelmthe Baltinore Gty court system

as early as 1990.

I n Septenber 1987, when there were approxinmtely
1,000 asbestos case filings in the GCrcuit Court for
Baltinore City, Judge Levin was administratively
designated as the "judge in charge" of asbestos
litigation in that court. By April 1990 the nunber of
such cases in Baltinore Gty had increased to nore than
4,900. It was anticipated that asbestos cases woul d
continue to be filed at the rate of up to fifty cases per
week. Judge Levin had been applying alternative dispute
resol ution techni ques, but with only Iimted success.

The case managenent plan in April 1990 called for
trying on all issues batches of ten plaintiffs' actions
per consolidated trial. This represented an increase
from five plaintiffs' actions per consolidated trial
caused by a reduction to two judges fromthe four judges
previously available to try asbestos cases. If these
cases were heard el even nonths of the year, and if a new
consolidation were set for trial in each of those el even
nont hs before each of the two avail abl e judges, a maxi num
of 220 Baltinore City asbestos cases woul d be di sposed of
by trial or, with the incentive of a fixed trial date, by
settlenent. But the gueue of undi sposed of cases would
lengthen into the Twenty-first Century, because annual
newfilings were approxinmately ten tines greater than the
nunber of cases that could be tried in the sane peri od.

340 Md. at 342 (enphasis supplied).

Judge Levin's approach, in macrocosm was to consolidate the

claims and then to address the overall problem with a coherent

grand strategy.

Agai nst that background Judge Levin determned to
consolidate the common issues of all of the Baltinore
City asbestos cases into one trial.
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The initial mass consolidation order of April 1990
applied to all asbestos personal injury and w ongful
death cases inthe Circuit Court for Baltinore City filed
as of April 1, 1990 in which process was served by June
1, 1990. The principal comon issues to be decided in
t he consol i dated phases of the trial were "state of the
art" and punitive danmages.

Al so pending as of April 1990 were nore than 3,000
asbestos cases, in total, in the circuit courts for
Baltinore, Prince George's, Allegany, and Washington
Counties. These cases were transferred to the Crcuit
Court for Baltinmore City pursuant to Maryland Rule 2-
327(d) for pretrial and for trial of common issues as
part of the sanme consolidation.

340 Md. at 342-43 (enphasis supplied).

Quite obviously, 8,555 individual clainms against over one
hundred corporate defendants could not be litigated in a single
trial. The trial venue could have been nothing less than a

football stadiumand the trial itself would have exceeded the life

expectancies of all judges, jurors, attorneys, and litigants
condemmed to endure it. It would self-evidently have been an
absurdity. Accordingly, Judge Levin's strategy was to |eave

t housands of particularized factual issues unlitigated for the
nonment and to focus on a relatively few conmmon i ssues that could,

once deci ded, serve as stare decisis for the nyriad of trials that

woul d inevitably followin Abate |'s wake.

Judge Levin, in mlding the consolidation,
determned that the clainse of six plaintiffs should
proceed to conplete disposition on all issues. Thr ee

plaintiffs were sel ected by agreenent of counsel for the
consolidated plaintiffs, and three plaintiffs were
sel ected by agreenent of counsel for the consolidation
trial defendants. The purpose of trying these six
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illustrative clains in full was to give the jury a better
under st andi ng of the i ssues i nvolved i n an asbest os case.

Over one hundred di fferent defendants had been sued,

cunul ati vel y, in t he 8, 555 actions t hat wer e
consol i dat ed. Prior to trial, however, the plaintiffs
voluntarily dismssed their clains against all but

fifteen of the defendants originally naned.

340 Md. at 343 (enphasis supplied).

That historic perspective will be inportant, as we are called
upon to exam ne, pursuant to collateral estoppel principles, what
preci se factual issues have actually beenlitigated ontheir merits
and whi ch have not. On the Cichy claimof 1988 specifically and in
Abate | generally, nothing with respect to the appel | ant - def endant
John Crane, Inc., was ever actually litigated. On the C chy claim
of 1988 specifically and in Abate | generally, nothing with respect

tothe original plaintiff MIton C chy was ever actually litigated.

Res Judicata and Collateral Estoppel Compared

In arguing collateral estoppel, Crane wanders blithely back
and forth across a line that shoul d pose a nore form dabl e boundary
between two very distinct bodies of |[|aw In framng its
contention, Crane uses, as it nust, the |anguage of collatera
estoppel. It imediately seeks to apply toits collateral estoppel

probl em however, a body of rules that is unique to res judicata.

Qur first job nust be one of getting the categories straight.

As early as LeBrun v. Marcey, 199 Ml. 223, 226-28, 86 A 2d 512

(1952), the Court of Appeals focused on the distinction between res

judi cata and col | ateral estoppel.
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"The scope of the estoppel of a judgnent depends upon
whether the question arises in a subsequent action
bet ween t he sane parties upon the sane cl ai mor demand or

upon a different claimor demand. 1In the fornmer case a
judgnment upon the nerits is an absolute bar to the
subsequent action. In the latter the inquiry is whether

the point or question to be determined in the later
action is the sane as that litigated and determ ned in
the original action" .... "In the former case, the
judgnment, if rendered upon the nerits, constitutes an
absol ute bar to a subsequent action. It is afinality as
to the claimor demand i n controversy, concluding parties
and those in privity with them not only as to every
matter which was offered and received to sustain or
defeat the claim or demand, but as to any other
adm ssi bl e matter which m ght have been offered for that
pur pose. ... But where the second action between the
sane parties is upon a different claim or demand, the
judgnent in the prior action operates as an estoppel only
as to those matters in i ssue or points controverted, upon
the determ nation of which the finding or verdict was
rendered. In all cases, therefore, where it is sought to
apply the estoppel of a judgnent rendered upon one cause
of action to matters arising in a suit upon a different
cause of action, the inquiry nust always be as to the
point or question actually litigated and deternmined in
the original action, not what mght have been thus
litigated and determ ned. Only upon such matters is the
j udgnent concl usive in another action.”

(Enphasi s supplied).

In Sterling v. Local 438, 207 Ml. 132, 140-41, 113 A 2d 389

(1955), the Court of Appeals again noted the distinction between

res judicata and col |l ateral estoppel.

" If the second suit is between the sane parties and
is upon the same cause of action, a judgnent in the
earlier case on the nerits is an absolute bar, not only
as to all matters which were litigated in the earlier
case, but as to all matters which could have been
litigated [res judicata]. |[If, in a second suit between
the sane parties, even though the cause of action is
different, any determ nation of fact, which was actually
litigated in the first case, is conclusive in the second
case [col |l ateral estoppel].™
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(Emphasi s supplied). See also MPC, Inc. v. Kenny, 279 Ml. 29, 32,

367 A 2d 486 (1977); Frontier Van Lines v. Mryland Bank & Trust

Co., 274 M. 621, 624, 336 A . 2d 778 (1975); Travelers |Insurance Co.

v. CGodsey, 260 Md. 669, 676, 273 A 2d 431 (1971).
| n Parkl ane Hosiery Co. v. Shore, 439 U S. 322, 326 n.5, 99 S

Ct. 645, 58 L. Ed. 2d 552 (1979), the United States Suprene Court
descri bed the sane distinction.

Under the doctrine of res judicata, a judgment on
the nerits in a prior suit bars a second suit involving
t he sane parties or their privies based on the sane cause
of action. Under the doctrine of collateral estoppel, on
the other hand, the second action is upon a different
cause of action and the judgnent in the prior suit
precludes relitigation of issues actually litigated and
necessary to the outcone of the first action.

(Enmphasi s supplied).

The | egal consequences of res judicata are far nore sweepi ng

than are those of collateral estoppel, as was noted by MPC, Inc. v.

Kenny, 279 Md. at 33.

Suffice it to say that the question whether this is
a case of res judicata on the one hand or collatera
est oppel on the other is one of critical inportance. |f,
for exanple, the two causes of action are the sane, and
res judicata is therefore applicable, the first judgnent
woul d bar appellants, as urged by appellee, fromraising
any matters which could have been decided in that case,
including the claim for contribution being mintained
her e. |f, however, we are not dealing with the sane
cause of action, collateral estoppel rather than res
judicata would apply and only those determ nations of
fact or issues actually litigated in the first case are
conclusive in this action.

(Enmphasi s supplied).
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After reciting the history of the distinction in Muryl and,

Judge Wlner, in Klein v. Witehead, 40 Ml. App. 1, 389 A 2d 374

(1978), <constructed a sinple checklist for determ ning which
doctrine applies in a given case.

Wth this background, it is possible to construct a
sinple conparative checklist for determ ning which, if
either, of the two doctrines is applicable. For either
to apply, the second action nust be between the sane

parties or those in privity with them For direct
estoppel to apply, it nust be shown, in addition, that
the two causes of action are the sane. Col | at er al

estoppel does not require that the causes of action be
the sane, but it applies only with respect to issues of
fact actually determned in the earlier proceeding.

40 Md. App. at 15 (enphasis supplied).

As Judge Adkins recently reiterated for this Court in Thacker

v. City of Hyattsville, 135 M. App. 268, 287, 762 A.2d 172 (2000),

"issue preclusion" is perhaps an apter term than collateral
estoppel, just as "claim preclusion" is probably a better
descriptive term than res judicata. In order to preclude the

relitigation of a factual issue in a subsequent case between the

sane parties, the sine qua non is that the factual issue was actually

litigated on its merits in the earlier case. Focusing on coll ateral

est oppel or issue preclusion, Janes v. State, 350 Md. 284, 295, 711

A.2d 1319 (1998), provided a good working definition.

Col | ateral estoppel, or issue preclusion, beganlife
and retains life as a common | aw doctrine. A common and
wel | -established articulation of the doctrine is that
"[w] hen an i ssue of fact or lawis actually litigated and
determned by a valid and final judgnent, and the
determnation 1is essential to the judgnent, the
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determnation is conclusive in a subsequent action
bet ween the parties, whether on the sane or a different
claim" Murray International v. G aham 315 M. 543

547, 555 A 2d 502, 504 (1989), quoting from RESTATEMENT
( SECOND) ©OF JUDGMENTS, 8§ 27 (1982).

(Enphasi s supplied).

What matters for purposes of collateral estoppel is not that
a suit or a cause of action has been dism ssed, by sonme nodality or
another and with or without prejudice. The Suprene Court pointed

out in Ashe v. Swenson, 397 U S. 436, 443, 90 S. C. 1189, 25 L.

Ed. 2d 469 (1970), that the applicability of the doctrine depends
excl usively upon whether an issue of ultimte fact has once been

determ ned by a valid and final judgnent.

"Col |l ateral estoppel” is an awkward phrase, but it
stands for an extrenely inportant principle in our
adversary systemof justice. It nmeans sinply that when

an issue of ultimte fact has once been deternined by a
valid and final judgnent, that issue cannot again be
litigated between the sane parties in any future | awsuit.

(Enmphasis supplied). See also Gbson v. State, 328 MI. 687, 693,

616 A 2d 877 (1992) ("The coll ateral estoppel doctrine operates to
a preclusive end, so that when an issue of ultinmate fact has been
determ ned once by a valid and final judgnent, that issue cannot be
litigated again between the sanme parties in a future action.");

Cousins v. State, 277 M. 383, 398, 354 A 2d 825 (1976)

("Col | ateral estoppel prevents the State fromlitigating a second
time an i ssue of ultimate fact where there has al ready been a final

determ nation of that issue in the accused's favor."). And see

-22-



Col andrea v. WIlde Lake Community Assoc., Inc., 361 Md. 371, 761

A 2d 899 (2000).

In Burkett v. State, 98 Mi. App. 459, 633 A 2d 902 (1993),

cert. denied, 334 Md. 210, 638 A 2d 752 (1994), this Court went to

great lengths to point out that the core concern of res judicata

lawis with the | egal consequences of a final judgnment in terns of
precl udi ng the subsequent relitigation of the sane case.

Res judicata | ooks to a final judgnent onthe nerits
earlier entered in the sane case or sane cause and to the
necessary legal consequences of that judgnent. ... A
claimthat has once been litigated, or that could have
been litigated, in the sane case by the sanme parties or
their privies, cannot, in the interests of finality and

repose, be re-litigated. ... [I]t is a plea in bar,
which is interposed in advance of trial so as to bar the
defendant even from being brought to trial in a

subsequent and sequential effort to relitigate a matter
al ready legally settled.

98 Md. App. at 464 (enphasis supplied).
By contrast, the concern of collateral estoppel lawis with
the preclusion of duplicative fact-finding.
Col | ateral estoppel shares with res judicata the

requirenent that the earlier litigation and the later
litigation be between the sanme parties or their privies.

At that point, however, the tw related |egal
doctrines part conpany. Collateral estoppel is concerned
with the factual inplications of an earlier litigation of
a different case whereas res judicata is concerned with
the | egal consequences of a judgnent entered earlier in
the sane case. Collateral estoppel is concerned,
therefore, not with the | egal consequences of a judgnent
but only with the findings of ultimate fact, when they
can be discovered, that necessarily lay behind that
judgnment. Res judicata, by contrast, is concerned with
the legal consequences of a judgnent regardless of
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whet her the judgment was based on the ultimte factua
merits or on the basis of a |legal ruling having nothing
to do with the ultimte factual merits.

98 Md. App. at 464-65 (enphasis supplied).
The distinction is between "what happened | egal | y" and "why it
may have happened factually."
Col lateral estoppel is concernedonly coincidentally with
what happened legally; its special concernis with why it
happened in terns of fact finding. Res judicata, by

contrast, is concerned with what happened legally--with
the entering of a final judgnent and with the |egal

consequences of that judgnent. It does not matter why
the judgnent was entered in terns of antecedent fact
finding. Its claimpreclusive effect arises out of its

very existence, and there is no necessity to probe for
its probable fact-finding basis.

The effect of collateral estoppel, when that
doctrine is applicable, is that of issue preclusion
(meaning an issue of ultimte fact). A finding of

ultimte fact that has once been nade in favor of a party
cannot later berelitigated adversely to that party, even
in the trial of a different case.

98 Md. App. at 465 (enphasis supplied).
In resolving this contention, we nust ask on which side of the

res judicata-collateral estoppel boundary line do we find

ourselves? Unlike John Crane, Inc., we nay not casually anbl e back
and forth, picking first an attractive principle fromone category
and then a tenpting norsel fromthe other. It is either a case of
cl ai mpreclusion or one of issue preclusion, each with a different

set of rules. It is not an undifferentiated ni xture of both.
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Asbestosis Versus Mesothelioma:
Separate and Distinct Claims

Which set of neasuring devices we bring to bear on this
contention depends on the rel ati onship between two clainms: 1) the
earlier claimfiled by G chy and his w fe agai nst John Crane, Inc.
on April 28, 1988 and voluntarily disnm ssed by them on March 9,
1992; and 2) the subsequent claimagainst John Crane, Inc., filed
in 2002 and on which the G chy plaintiffs prevailed on May 5, 2004.
Were those clainms one and the sane? If so, we are properly in the

world of res judicata. O were they different clains? |If so, we

are in the very different world of collateral estoppel.

The respective clains were, to be sure, between the sane
parties or those in privity with them The plaintiff in each case
was either G chy or Cichy's relatives and survivors. The defendant
on both occasions was John Crane, Inc. The trials of the two
cases, had they both cone about, would have invol ved, noreover, a
heavy overl ap of factual issues. Notw thstanding these significant
common features, however, the two clains were not the sane.

One difference between the two clainms, of course, is that
MIlton Ci chy was alive throughout the pendency of the first claim
It was dism ssed on March 9, 1992, and he did not die until January
25, 2003. The second claim prosecuted by the G chy plaintiffs and
resulting in the jury award as of May 5, 2004, included a w ongful
death count for the benefit of G chy's surviving spouse and

surviving child. That, however, is not the critical difference on
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whi ch we ground our holding that the two clainms, the two cases, the
two causes of action, were not one and the sane.

The first claim brought by G chy against Crane was based on
the al |l egati on that he had contracted asbestosis frombei ng exposed
to Crane's asbestos-bearing products. It was not until March 1,
2002, that G chy was di agnosed with nesot helioma. The second claim
was predicated exclusively on the allegation that, as a result of
his exposure to Crane's asbestos-bearing products, Ci chy had
contracted nesot hel i ona.

I ngeni ously, Crane seeks to enbrace both asbestosis and
nmesot helioma under the all-enbracing unbrella term "asbestos-
rel ated di sease.” Notw thstanding the |inguistic canouflage, the
di stinction between the two is both discernible and dispositive.
A cl ai mbased on asbestosis is a different case or cause of action
froma claimbased on nesot helioma. Qur conclusion in that regard

is a synthesis of Smth v. Bethl ehem Steel Corp., 303 Md. 213, 492

A. 2d 1286 (1985), and Pierce v. Johns-Manville Sales Corp., 296 M.

656, 464 A.2d 1020 (1983).

In Pierce v. Johns-Manville, the Court of Appeals had to

deci de whet her the running of the statute of limtations on a claim
based on asbestosis would bar the filing of a subsequent claim
based on nesothelioma. In holding that clainms based on those
respective nedi cal conditions were separate and di stinct, the Court

of Appeals relied in part on the affidavit of Dr. Russell S
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Fi sher, Chief Medical Exam ner for the State of Maryland, in which
he expl ai ned:

"The di seases of nesothelioma and |ung cancer are
al so associated with prior exposure to ashbestos by
i nhal ati on. Lung cancer is a malignant disease that
i nvol ves the cells found within the substance of the | ung
and the airways of the lung. It is a progressive disease
whi ch nearly always kills the victimwithin a year of its
di agnosi s, in the inoperable state. The duration of the
devel opnental process of |ung cancer frominception to
gross clinical manifestation cannot be stated wth
absol ute certainty but nodern nedical opinion indicates
this time lag to be of the order of nonths to a year or
two at the extrene.

"This kind of disease process is entirely different
fromthe di sease process involved wi th asbestosi s, though
t hey bot h may be associated with an i ndi vi dual ' s exposure
to the mneral asbestos.

"It is anedically accepted fact that an i ndividual
who has been diagnosed with the disease of asbestosis
will not inevitably contract either of the cancers
nenti oned above. It is also true that individuals who
have been exposed to asbest os and who devel op | ung cancer
or nesothelioma, as a result of such exposure, nmay well
not have significant asbestosis. These two situations
are possible because, although all three diseases are
associated with the inhalation of asbestos fibers, there
is at the present tine no nedically accepted |ink between
t he devel opnent of mal i gnant di seases and t he devel opnent
of asbestosis."”

Quoted at 296 Md. at 660-61 n.4 (enphasis supplied). From t he
evi dence, the Court of Appeals concl uded:
Here the record shows t hat asbestosis and | ung cancer are

separate and distinct latent diseases that are not
nedically |inked.

296 Md. at 664 (enphasis supplied).

-27-



Notwi thstanding an earlier cause of action based on
asbestosi s, a cause of action based on |ung cancer (nesotheliong)
only accrues with the discovery of the |lung cancer.

[ When exposure to asbestos initially results in the
mani f estati on of asbestosis, and subsequently results in
the manifestation of lung cancer, a separate, distinct
| at ent di sease, and no tort recovery has been sought for
the harmresulting fromasbestosis, a cause of action for
the harm resulting from | ung cancer accrues when |ung
cancer is or reasonably should have been discovered.

296 Md. at 668 (enphasis supplied). And cf. Owens-l1llinois V.

G anotti, 148 Md. App. 457, 478-81, 813 A 2d 280 (2002).

Before Crane seeks wunwarranted solace in that opinion's
apparent qualification "and no tort recovery has been sought for
the harm resulting from asbestosis,”™ it behooves us to turn

i medi ately to Smth v. BethlehemSteel's gloss on Pierce v. Johns-

Manvi | | e. In Smith v. Bethlehem Steel there was a later claim

based on an asbestos-rel ated col on cancer, but there had al so been
an earlier claim based on asbestosis. In Smith, the defendant
Bet hl ehem Steel Corp. sought precisely such solace in Pierce's
apparent qualification.

There is, however, a Ilegal question on the
undi sputed facts in this case. The worker in Pierce
never sued in tort for danmnges for asbestosis. d en
Smth has pending in the federal court a claimin tort
against the original defendants for damages based on
asbestosis. The Appell ees argue that this is a nateri al
distinction between Pierce and the instant matter. They
point out that at | east eight tines in the course of the
opinion in Pierce reference was nade to the absence of
any effort to recover in tort dannges based on
asbest osi s.
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303 Md. at 233 (enphasis supplied). Judge Rodowsky, however,
pronptly laid that ghost of errant and gratuitous dicta to rest.

Qur review of Pierce convinces us that the fact that the
claimant there had not previously sued in tort for
damages for asbestosis was not a factor material to the
holding. The rule in Pierce is precedent on the |egal
aspects of the Smths' clains for damages based on col on
cancer.

303 Md. at 234 (enphasis supplied).

The Court of Appeals left no doubt that a cause of action
cl aim ng damages for asbestos-related |ung cancer is separate and
distinct fromone claimng danages for asbestosis.

We enphasi ze that the starting point for Pierce was
the nedical evidence that |ung cancer was a | atent
di sease, separate and distinct from asbestosis. |
den's colon cancer is sinmlarly a l|atent disease,
separate and di stinct fromhi s asbestosi s, then under the
rationale of Pierce the clainms of the Smths based on
d en's col on cancer assert causes of action separate from
t hose claimng danages for asbestosis.

Id. (enphasis supplied). And see Sopha v. Owens-Corning Fibergl as

Corp., 230 Ws. 2d 212, 601 N.W2d 627 (1999).
A Separate Cause of Action

W have |abored perhaps unnecessarily to establish this
internedi ate prem se that a clai mbased on asbestosis and a claim
based on nesothelionma are not the sane claim because Crane has
arguably conceded this point by expressly framng its contention as
one based on "the doctrine of collateral estoppel."” I f Crane
t hought that the two clains were one and the sane, it would

presumabl y have i nvoked the doctrine of res judicata, which it did
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not . The problem nonetheless persists that Crane seens to
amal gamate the two doctrines into an overarching super doctrine
wi th no acknowl edgnent that they are distinct.

The cl aim based on asbestosis which the G chys voluntarily

di sm ssed agai nst John Crane, Inc., on March 9, 1992, is NOT THE

SAME CLAIM as that on which the G chy plaintiffs recovered a

judgnment on May 5, 2004. The fact that two separate clains share
a significant nunber of comon factual issues did not fuse them
into a single claim Crane, in effect, concedes as nuch when, in
its brief, it refers to Maryland as a "two-di sease" state. The
consequence of being a "two-di sease" state is that each of the two
di seases gives riseto adifferent claim By definition, then, res

judi cata does not apply. Claim preclusion only operates to

precl ude subsequent attenpts torelitigate THESAMECLAIM. It does

not preclude the subsequent litigation of A DIFFERENT CLAIM.

Col | ateral estoppel or issue preclusion may cross the Iine fromone

claim to another claim sharing a common factual issue, but res

judi cata may not.

Crane nonet hel ess doggedly relies on the res judicata cases of

G ai bourne v. WIllis, 347 Md. 684, 692, 702 A 2d 293 (1997) ("The

dism ssal with prejudice ... has the sane res judicata effect as a

final adjudication on the nerits favorable to the defendant.");

Langhoff v. Marr, 81 Md. App. 438, 445, 568 A 2d 844 (1990); Bodnar

v. Brinsfield, 60 Ml. App. 524, 538, 483 A 2d 1290 (1984); Parks v.

- 30-



State, 41 Mi. App. 381, 386, 397 A 2d 212 (1979) ("A disni ssal
"with prejudice has been held to be as concl usive of the rights of
the parties as if the action had been prosecuted to a final
adj udication on the nerits adverse to the conplainant."); Byron

Laskey & Assoc. v. Caneron-Brown, 33 Md. App. 231, 234, 364 A 2d 109

(1976) ("A dismssal with prejudice is a final adjudication.").

The problemwi th that inpressive array of case lawis that it
is utterly beside the point. Those cases all deal with res
judicata law, not with collateral estoppel |aw. Crane insists,
wi th evangelical fervor, that a voluntary dism ssal with prejudice
Is an absolute and final disposition of a case or a claim o
course, it isl! W fully agree. It is an absolute and final
di sposition of the case or claimthat was dism ssed. Any further
cl ai m based on asbestosis woul d, of course, have been precl uded.
That is what clai mpreclusion neans.

The voluntary disnmissal with prejudice that finally and
absol utely di sposes of the sane claim however, has no dispositive
effect on a different claim The cases relied on by Crane may all
be in the right pew as far as dispositive effect is concerned, but

they are in the wong church. They are in the res judicata church,

whereas we, in this case, are called upon to apply the dogna

preached in the collateral estoppel church.
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What Is Meant By "Actually Litigated™?

At trial, Crane was unquestionably entitled to whatever
protection was afforded by the doctrine of collateral estoppel
What precisely, however, is the scope of such protection? Crane
was protected from having the Ci chy plaintiffs attenpt to re-
litigate against it any issue of fact that had actually been
litigated in its favor in the earlier suit. That is the extent of
the protection. The pivot for marking off that protection is the
participial phrase "actually litigated.” Wat does it nean? And
what does it not nean?

In MPC, Inc. v. Kenny, 279 MI. at 33, the Court of Appeals

referred to the critical character of that criterion.

I'f, however, we are not dealing with the sanme cause of
action, collateral estoppel rather than res judicata
woul d apply and only those determinations of fact or
issues actually litigated in the first case are
conclusive in this action.

(Enphasi s supplied).

In Wel sh v. Gerber Products, 315 MI. 510, 516, 555 A 2d 486

(1989), Judge McAuliffe pointed to actual litigation as the sine
qua non of issue preclusion.

A second aspect of the finality of judgnents between
the parties is the concept of issue preclusion. Thi s
principle, known as collateral estoppel, is that in a
second suit between the sane parties, even if the cause
of action is different, any determi nation of fact that
was actually litigated and was essential to a valid and
final judgnent is conclusive.

(Enphasi s supplied).
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In Murray International v. G aham 315 MI. 543, 547, 555 A 2d

502 (1989), the Court of Appeals again defined collateral estoppel
in ternms of an issue's having been actually litigated.

"When an issue of fact or lawis actually litigated and
determined by a valid and final judgnment, and the
determination is essential to the judgnent, the
determnation is conclusive in a subsequent action
bet ween the parties, whether on the same or a different
claim™

(Enmphasi s supplied).

The di stinction which Crane stubbornly refuses to recogni ze is
that even a final and binding | egal resolution of a case does not
necessarily entail any actual litigation of factual issues. Crane
continues to conflate the two very different phenonena. In the
context, however, of collateral estoppel |aw and when the issue
sought to be precluded is one of fact, the actual litigation of an
I ssue of fact refers not to legal actions or rulings, which may
have sweeping |egal consequences, but only to the deliberative
process of fact-finding by a fact-finding jury or judge. The fact
finder receives and considers evidence on controverted issues of
fact, assesses the credibility of the sources of the evidence,
wei ghs the evidence, and, explicitly or inplicitly makes fi ndings

of fact.? This is the core activity from which issue preclusion

Whet her a judge's ruling that the plaintiff's evidence on a
controverted i ssue was legally insufficient, as a matter of law, to
permt the jury to consider the issue would be an adequate trigger
for subsequent issue preclusion is not before us and would, in any
event, have no bearing on this case. Even if an appropriate

(conti nued. . .)
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proceeds. It is not cotermnous with the larger process of
resolving a legal action. It is nmerely one aspect of one nodality
that sonetinmes (but not always) enters into that |arger process.
There are a nunber of |egal actions, procedures, and rulings
that may have sweeping cl ai mpreclusive consequences but that do
not renotely entail any actual litigation of factual issues. In

Uni ted Book Press, Inc. v. Maryl and Conposition Co., lInc., 141 M.

App. 460, 477, 786 A 2d 1 (2001), Judge Janes Eyler quoted wth

approval fromComent (e) to the Restatenent (Second) of Judgnents,

§ 27 (1980).

"In the case of a judgnent entered by confession,
consent, or default, none of the issues is actually
litigated. Therefore, the rule of [issue preclusion]
does not apply with respect to any i ssue in a subsequent
action."

(Emphasis supplied). And see Welsh v. Gerber Products, Inc., 315

Ml. at 520-21 (citing Restatenent (Second) of Judgnents, 8 27 and
hol ding that a consent judgnent does not have issue preclusive

effect); Porter Hayden Co. v. Bullinger, 350 Md. 452, 713 A 2d 962

(1998) (default judgnent does not have preclusive effect where

i ssues of fact were not actually litigated); Jones v. Baltinore

City Police, 326 M. 480, 488, 606 A 2d 214 (1992) (probation

bef ore judgnent does not have issue preclusive effect).

2(...continued)
trigger, however, it would still involve an actual judicial
assessnent of actual evidence.
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By a precise parity of reasoning, a civil plaintiff may
dismss with prejudice a cause of action or the State may nol pros
a crimnal charge even when the supporting evidence for the action
or the charge mght be overwhel mi ngly abundant. The legally
bi ndi ng consequences of the disnm ssal, when applicable, do not
necessarily correlate in any way to evidentiary inadequacy on
underlying factual issues. The thing that all of these binding
| egal actions--a nol pros, a confessed judgnent, a consent
judgnent, a default judgnment, a voluntary di sm ssal with prejudice-
-have in common is that they are not necessarily dependent on the
actual litigation of any factual issue. The legal action,
therefore, does not necessarily inply anything with respect to
arguably subsuned factual issues.

Qur concern, on this contention, is exclusively wth the
actual Ilitigating of factual issues, if there was any such

litigating. The approach prescribed by Judge Eyler in United Book

v. Maryland Conposition, 141 M. App. at 479, for searching for

evi dence of actual litigating is highly pertinent.

In determ ning whether an issue has been actually
litigated, courts may | ook beyond t he judgnment to exam ne
the pl eadi ngs and evidence presented in the prior case.
("[F]or the doctrine of collateral estoppel to apply, the
probable fact-finding that undergirds the judgnent used
to estop nust be scrutinized to determne if the issues
raised in that proceeding were actually litigated, or
facts necessary to resolve the pertinent issues were
adj udicated in that action.").

(Enphasi s supplied).
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Havi ng now appropriately narrowed the scope of the search, it
is self-evident that Crane has no coll ateral estoppel defense. In
the earlier case brought by C chy and his wi fe agai nst John Crane,
Inc., no issue of fact was ever litigated in Crane's favor that the
| ater suit sought to re-litigate. I ndeed, no factual issue
involving either Cchy or Crane was ever litigated at all. The
very purpose of Judge Levin's grand strategy in negotiating for
Cichy and for 8,548 other plaintiffs to dismss their suits agai nst
over 85 corporate defendants was to avoid any necessity for any
actual litigation of any factual issues in that nultitude of
di sm ssed acti ons.

Except for the six plaintiffs and 15 defendants who actual ly

went to trial in ACandS v. Godwin (Abate 1), none of whom is

involved in this case, there was no actual Ilitigation of any
factual issue. Consequently, there was no predicate for any
concei vabl e claimof collateral estoppel. Judge Schwait's ruling

in that regard was em nently correct.
3. Maryland Cap on Non-Economic Damages

Crane's third contention is that Judge Schwait erroneously
declined to apply Maryland's statutory cap on non-econom ¢ danages
to the jury award on the survival claim The Al pha and Onega of
controlling law is Maryland Code, Courts and Judicial Proceedi ngs
Article, 8 11-108(b), the "cap statute.”

(b) Limtation on anount of danmages established. --
(1) In any action for damages for personal injury in
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which the cause of action arises on or after July 1,
1986, an award for nonecononm c danages nay not exceed
$350, 000.

(2)(i) Except as provided in paragraph (3)(ii)
of this subsection, in any action for danmages for
personal injury or wongful death in which the cause of
action arises on or after Cctober 1, 1994, an award for
noneconom ¢ danages may not exceed $500, 000.

(i) the limtation on noneconom c danages
provi ded under subparagraph (i) of this paragraph shal
i ncrease by $15,000 on COctober 1 of each year beginning
on Cctober 1, 1995. The increased anount shall apply to
causes of action arising between Cctober 1 of that year
and Septenber 30 of the follow ng year, inclusive.

(3)(i) The Ilimtation established under
paragraph (2) of this subsection shall apply in a
personal injury action to each direct victimof tortious
conduct and all persons who claiminjury by or through
that victim

(iit) I'n awongful death action in which there
are two or nore claimants or beneficiaries, an award for
noneconom ¢ danmages nay not exceed 150%of the limtation
established under paragraph (2) of this subsection,
regardl ess of the nunber of claimnts or beneficiaries
who share in the award.

The jury nmade three awards to the Cichy plaintiffs. Wth
respect to two of those awards, Judge Schwait, post-trial, inposed
the cap on the non-econom c portions of the awards for w ongful

death and for |oss of consortium?® For non-econom c | oss, the jury

3Crane v. Scribner, 369 M. 369, 375, 800 A 2d 727 (2002),
clearly dictated the application of the cap to the wongful death
action in this case.

Because an essential elenent of a wongful death action
is the death of the person, and it was undi sputed that
M. Scribner died after October 1, 1994--the effective
date of the cap on non-econonic damages awarded in a
wrongful death action--therewas little di sagreenent that
the cap applied to the wongful death action filed by
Ms. Scribner and the children and that the non-econonic
damages awarded in that action would have to be reduced.
(continued. ..)
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had awar ded t he survivi ng spouse $1, 000, 000 and t he surviving child
$500,000 in the wongful death action. It had al so awarded the
surviving spouse $2, 000,000 for the | oss of consortium

Computing first the cap wth respect to the surviving spouse,
Judge Schwait calculated the initial cap figure as $500, 000,
pursuant to subsection (2)(i). He then, pursuant to subsection
(2)(ii), raised the cap by $15,000 per year for each of the eight
years between Cctober 1, 1995, and Ci chy's death on January 25,
2003, for an additional anmount of $120, 000 ($15, 000 per year tines
8). Wen added to the initial $500,000, that brought the total
figure for the surviving spouse to $620,000. Pursuant to
subsection (3), the additional wongful death award for the second
claimant (the surviving child) was all owed to i ncrease the conbi ned
award from $620,000 by an additional 50% for an increase of
$310,000 to the surviving child and a conbined total award of
$930, 000 for wongful death and |oss of consortium Crane has
| odged no objection to that application of the cap.*

The third award to the Cichy plaintiffs was for the survival

action, brought on behalf of C chy by the personal representative

3(...continued)
(Enmphasi s supplied). See also Anchor Packing v. Ginshaw, 115 M.
App. 134, 154-55, 692 A 2d 5 (1997); Owens-1llinois v. Hunter, 162
Md. App. 385, 416-17, 875 A 2d 157 (2005).

“The Cichy plaintiffs, however, do challenge, by way of their
cross-appeal, the application of the cap to the award for the | oss
of consortium We will deal with that issue when we consider the
Ccross- appeal .
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of his estate. The initial jury award for non-economc loss in the
survival action was for $4, 000, 000. Judge Schwait declined to
apply the statutory cap to that award and it is fromthat decision
t hat Crane appeal s.

As the cap statute itself nakes clear, the critical date for
appl yi ng the cap on non-econonic damages is July 1, 1986. What we
measure in terns of that tenporal mlepost is not whether the cause

of action accrues "on or after"” that date but whether the cause of

action ARISES "on or after"” that date. Crane v. Scribner, 369 M.

at 390, exhorts us to be aware of "the distinction made by the
Legi sl ature between when an action arises and when it accrues."”

The early and | ate ends of the spectrum make the application
of the statutory cap easy. It is in the internediate range that
application is nore problematic. Judge Wlner set out wth
precision the three pertinent tinme periods.

W thus hold that, in actions for personal injury
founded on exposure to asbestos, the court, as aninitial
matter, may | ook, for purposes of 8§ 11-108(b)(1), to the
plaintiff's |ast exposure to the defendant's asbestos-
containing product. If that |ast exposure undi sputedly
was before July 1, 1986, 8 11-108(b)(1) does not apply,
as a nmatter of |aw If the only exposure was
undi sputedly after July 1, 1986, then obviously the cap
applies as a natter of |aw In those hopefully rare
instances in which there was exposure both before and
after July 1, 1986, and there is a genuine disSpute over
whet her _ei ther exposure was sufficient to cause the kind
of cellular change that led to the disease, the trier of
fact will have to deternine the issue based on evi dence
as to the nature, extent, and effect of the pre- and
post-July 1, 1986 exposures.

369 Md. at 394 (enphasis supplied).
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W are not at either end of that spectrum either where the
"l ast exposure undi sputedly was before July 1, 1986" or when the
"only exposure was undi sputedly after July 1, 1986." G chy's case
does not exactly straddle the line, for the overwhel m ng bul k of
hi s exposure was during his 39 years at Bethl ehnem St eel before July
1, 1986. Hi s exposure to asbestos-bearing products produced by
Crane may, however, have tiptoed across the July 1, 1986 line, and
that is the occasion for the present dispute.

In those cases where there is significant exposure both before

and after July 1, 1986, Crane v. Scribner, 369 Ml. at 394, provides

that "the trier of fact will have to determ ne the issue [of when
the cause of action arose] based on evidence as to the nature,
extent, and effect of the pre- and post-July 1, 1986 exposures."®

Judge Schwait's ruling now under review was his decision not
to submt to the jury the issue of when Ci chy's cause of action

arose. As Judge W/l ner pointed out in Crane v. Scribner, 369 M.

at 394, there are two prerequisites for the generation of a
mandatory jury issue:

1. "Exposure both before and after July 1, 1986"; and

*The jury, however, may not be informed of the significance of
its determination as to when the cause of action arose. It is
never told about the existence of a statutory cap. Section 11-
108(d) (1) provides:

In a jury trial, the jury may not be informed of the
limtation established under subsection (b) of this
section.
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2. "A genui ne di spute over whet her either exposure was
sufficient to cause the kind of cellular change
that led to the disease.”

Arguably, there may have been sonme exposure of Cichy to Crane-
manuf act ured asbestos after July 1, 1986. CQur affirnmance of Judge
Schwait's decision is based on our conclusion that there was no
genui ne dispute as to the sufficiency of the pre-1986 exposure to
cause the kind of cellular change that led to G chy's nesot heliona
as opposed to the very mninmal exposure that m ght have occurred
after July 1, 1986. W cannot say that Judge Schwait abused his
di scretion in making that determ nation.

I n reachi ng our concl usion, we do not place the heavy reliance
that the G chy plaintiffs do on the fact that Crane stopped
manuf act uri ng asbest os-cont ai ni ng products in 1985. There woul d be
no exposure of a pipefitter to asbestos in installing new Crane
gasket s and packing after 1985, of course, but there would still be
exposure in renoving ol der Crane gaskets and packing, that have a
life expectancy of 12 to 15 years. It is true that with each
passi ng year and with each repl acenent of an old product with a new
product, there would be a gradual |essening of the Crane-asbestos
presence in the total Bethlehem Steel environnent, but there would
not be a total disappearance for several decades. The
m nimalization relied on by the Cichy plaintiffs would be, at best,

a very peripheral factor in our analysis.
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Qur primary focus is on Cchy hinself. He went to work for
Bet hl ehem Steel in 1947 and, for nost of the next four decades,
worked as a pipefitter with nassive daily exposure to asbestos
fi bers and asbestos dust. As of the critical neridian of July 1,
1986, Cichy had been working at Bethlehem Steel for 39 years and
was 63 years old. He did not retire for another two or three
years, to be sure, but he was transferred, for his last three or
four years on the job, to the fabrication shop. Ideally, we would
| i ke to have seen this devel oped nore fully, but in his videotaped

deposition C chy testified:

"Question: The | ast fewyears you worked just in
the shop fabricating; is that right?"

" Answer : Yeah. Fabricating."

"Question: So the last couple years you were

there, you would not have done nmuch work w th gaskets?"

" Answer : Vll, like | said, you know, when I
fabricated, sonmetimes | put in nmy own jobs. So you go to

the steel side. Mst of the tine for big jobs were the

steel side."

Al of the testinony about asbestos exposure had been wth
respect to the work of a pipefitter in installing and renoving
gaskets and packing. There was no indication anywhere in the
record that the fabrication shop or the life of a fabricator
I nvol ved any exposure to asbestos. There may have been no exposure

at all of Gchy to asbestos after July 1, 1986. |If there were any

such exposure, it may have been very mnimal. Judge Schwait did
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not abuse his discretion in declining to submt this issue to the
jury.

In terms of the generation of a jury question, Crane V.
Scribner, 369 MI. at 394, nodifies the noun "dispute”" with the
qualifying adjective "genuine." Qur reading of "genuine dispute"
is that a plausible |ikelihood of either of two events gives rise
to a genuine dispute, but that an overwhelnmng |ikelihood of one
versus a nere conceivable possibility of the other does not. A
di spute, maybe. But hardly a genui ne one.

The question before Judge Schwait was precisely the question

as franed by Crane v. Scribner, 369 MiI. at 383:

Whenever an action is filed any significant tine after
July 1, 1986, and is based upon a disease with a |ong
| atency period, as all of the current asbestos-exposure
cases are, the predom nant question that arises under
that statute is when the cause of action "arose."

C chy was diagnosed with nmesothelioma on March 1, 2002. In

Crane v. Scribner, 369 Md. at 381, Judge W I ner was discussing the

time |apse between the diagnosis of nesothelioma and the first
exposure to the cancer-causi ng agent.

Wth respect to nesothelionma, Dr. Hanmar stated that
about 90 to 95%of the cases fall within a 20 to 50 year
range, with the average being 30 to 40 years. He
expl ai ned that carcinogens, such as asbestos, act over
many years to cause cellular changes that lead to the
devel opnent of a malignant cell, and that once a cancer
cell, about 10 microneters in dianeter, is formed, it may
take 10 to 15, or as many as 30, years for that cell to
proliferate and forma tunor the size of a golf ball.
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Judge W I ner thoroughly analyzed the three approaches that
have been taken in determ ning when a cause of action based on an
asbestos-related injury arises. 369 Md. at 390-93. In first
rejecting the manifestation approach, which |ooks to the ultinate
di agnosi s of di sease, the Court of Appeals noted that the existence
of the injury precedes, perhaps by a considerable period of tineg,
its discernible manifestation.

It is wvirtually conceded, even by asbestos-action

def endants, that diseases such as cancer and asbestosis

exist in the body before they becone synptomatic and
bef ore they are capabl e of clinical diagnosis.

369 Md. at 390 (enphasis supplied).

Crane v. Scribner, 369 M. at 390, opted for the exposure

approach, which is "the earliest in tinme and |ooks to when the
plaintiff first inhaled asbestos fibers that caused cellular
changes | eading to the disease.” The opinion spelled out what the
plaintiff initially nust show.

W start, then, with the requisite premse that the
plaintiff has established to the satisfaction of the
trier of fact that he or she has an injury that was
proximately caused by exposure to the defendant's
asbest os-cont ai ni ng product. Whet her the injury sued
upon i s cancer or asbestosis, the plaintiff nust, at the
outset, establish that he or she has that di sease and
that it was caused, in whole or substantial part, by
exposure to the def endant’s asbest os-cont ai ni ng product.
The question, for purposes of 8§ 11-108(b)(1), is when
that injury came into existence.

369 Md. at 392 (enphasis supplied). The G chy plaintiffs clearly

satisfied that first part of the test.
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In trying to pinpoint when the cause of action arose, the tine
of inhalation of the asbestos fibers is the key starting point.

What the evidence in nearly all of the cases reveal s
is that, (1) inhalation of asbestos fibers causes
cellular damage, (2) the cellular damage occurs shortly
after inhalation, (3) wth respect to cancer, the
exposure of the cells to asbestos fibers causes the cells
to divide, (4) the increased cellular division increases

the risk of cellular genetic error, and (5) that, in
turn, increases the risk of one or nore cells turning
cancerous. The evidence establishes, as well, that the

greater the exposure, at one time or over tinme, the
greater is the cellular damage, the greater is the chance
that the ordinary body defenses will be unable to cope
with that damage, and the greater is the |ikelihood of
di sease formation. The evidence, view ng the process in
hindsight, is that, if the plaintiff in fact has a
di sease that he or she establishes is traced to exposure
to asbestos, it developed fromthe cellul ar danage caused
by the asbestos inhalation. Although it is as i npossible
to ascertain which fiber ultimately caused which cell,
over tinme, to escape the body's defenses and turn
cancerous, as it is to determ ne when that occurred, the
certainty is that it did occur. In Mtchell, we regarded
that cellular damage, caused by the inhalation of
asbestos fibers, and which | ater produced the di sease, as
a bodily injury.

369 Md. at 392-93 (enphasis supplied).

For the plaintiff who has ultimately contracted nesot hel i ona
pinpointing the tinme of exposure is the nobst practical and
reasonabl e way to determ ne the inevitably el usive question of when
t he cause of action arose.

G ven the practical inpossibility of ascertaining with
any degree of precision when that onset actually
occurred, we consider it to be nore reasonable to | ook
back to the exposure that ultimately produced the
di sease, whi ch cannot, of course, be |ater than the | ast
exposure, than to engage in "quesstimtes" of when the
first cell becane diseased, “guesstimates” based on
contradictory expert testinmony — the plaintiffs' experts
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invariably noving the date back and the defendants’
experts just as invariably nmoving it forward — all of
whi ch, in any event, seens to be founded upon uncertain
assunpti ons.

369 Md. at 393 (enphasis supplied).

In this case, Dr. Edward Gabri el son, professor of pathol ogy
and oncol ogy at the Johns Hopkins Medical School, testified as to
the likely time | apse between the first damagi ng exposure and the

ultimate mani festati on of nesot heli ona.

A And there's good data | ooking at people who
wer e exposed to asbestos and when they get their cancers,
and that latency period wth first exposure until
clinical diagnosis of cancer, it is always at |east
twenty years, alnpost always twenty. There are cases of
ei ghteen or ni neteen, but al nost always twenty years or
nmore. Typically it is thirty or forty yvears. It takes
along tine.

Q And i f an individual were exposed to asbestos,
say, up until 1985 or 1980 and had never had any ot her
exposure to asbest os, what asbest os woul d have caused t he
cancer?

A. Vell, it would be these earlier exposures. 1In
fact, dealing with the situation such as that, which is
very conmon, we expect exposures prior to 1985 to be the
exposures that are causing cancers nowtwenty years or so
| at er.

(Enmphasi s supplied).

The overwhelmng |ikelihood is that C chy was exposed to the
asbestos fibers that caused the first cellular change at sone tine
during the course of his 39 years as a pipefitter at Bethl ehem
Steel. The suggestion that he suffered no latent injury during al
of those 39 years as a pipefitter but only suffered cellul ar change

during his last two or three years on the job, after he had been
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transferred to the fabrication shop, is speculative to the point of
fantasy. That Judge Schwait did not invite the jury to engage in

such fantasizing was not an abuse of discretion.

4. Evidentiary Issues

Crane's final contention challenges three of Judge Schwait's
evidentiary rulings. It clains that Judge Schwait commtted error
when he 1) permtted expert testinony about crocidolite asbestos
and adm tted evi dence about the presence of crocidolite asbestos in
Crane products; 2) permtted expert testinony that Crane products
responded to testing in the same manner as did the products of
ot her asbestos manufacturers; and 3) overrul ed Crane's objectionto
certain hypothetical questions. As we approach the contention, we
note initially that these are evidentiary judgnent calls of a type
that are ordinarily entrusted to the broad discretion of the trial
j udge.

Crocidolite Asbestos

Crane objects that the G chy plaintiffs should not have been
permtted to nmention in any way the very word "crocidolite" with
respect to a Crane product to which G chy may have been exposed.
It clains that there was no evidentiary predicate for any i nference
that any Crane products to which G chy mght have been exposed
contained crocidolite. Qur short answer is to agree with Judge

Schwait that there was such an evidentiary predicate. In
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responding to this issue in the course of ruling on Crane's post-
trial notions, Judge Schwait rul ed:

Def endants argue that the introduction of evidence
regardi ng Croci |l i dat e asbest os cont ai ni ng products m sl ed
and confused the jury and is a ground to set aside the
jury's verdicts and require a new tri al

Based on t he vi deo tape deposition of M. Ci chy, the
testinony of Dr. Longo and Dr. Denent (plaintiff's expert
wi tnesses), John Crane's response to Requests for
Adm ssi ons, Crane's Product catal ogue and Crane's packi ng
advertisement dated June 1965, the evidence was
abundantly sufficient for the jury to conclude that M.
Cchy was exposed to Crane products containing
Crocilidate.

(Enphasi s supplied).

Even if it were otherw se, however, we can conceive of no
possi bl e prejudice. Crane certainly fails to establish any. In
1721 pages of record extract, Crane can cone up with a few
scattered i nstances where the word was even nentioned, in passing,
in the presence of the jury. 1In the instances pointed out to us,
"“crocidolite" was not even the subject of the sentence that
contained it, let alone the subject of an elucidating paragraph
The subject of brief discussion, in those scattered instances we
can find, was "chrysolite.” The basic tenor of the testinony was
that chrysolite, while not as potent as crocidolite or anobsite, was
nonet hel ess potent enough to cause nesot hel i ona.

This issue is trivial in the extrene. We cannot picture
jurors, poised |like dedicated archeol ogists ready to pounce upon

the small est fossil, waiting eagerly for the softest whisper of the
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word "crocidolite" and then seizing uponit as if it were the Holy
Gail. W are persuaded that the subject did not even dimy pierce
t he consci ousness of the jurors, |let alone influence their verdict.
It is burdensonme to waste scarce judicial resources on such a

contenti on.

The Process of Fiber Release

One of the concepts that had to be comrunicated to the jury
was the process by which the renoval and the installation of
gaskets and packing would release asbestos fibers into the
surrounding air. To comuni cate the concept, the plaintiffs
utilized the testinony of Dr. James R Mllette and Dr. WIIliam
Longo, industrial hygienists, who testified as to the general
phenomenon of fiber release in the course of such operations.
Their concl usi ons were based upon tests which they had conducted
with respect to asbestos-containing gaskets and packing nmaterial
generically, not specifically with Crane products. Crane protests
that the test results should not have been adnmitted into evidence
because the tests were not conducted on Crane products
specifically.

It had been established that the Crane gaskets and packing
mat eri al contai ned asbestos. Dr. Longo testified with a reasonabl e
degree of scientific certainty that all the gasket conpanies,
I ncl udi ng Crane, made the sane sort of product for high tenperature

and hi gh pressured steamlines and that the products of the various
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manuf acturers were conparable to each other and could be used
i nterchangeably. He testified that the sane was true of packing
material nade by various manufacturers and that the packing
materials fromthe di fferent manufacturers woul d behave in the sane
way under testing.

Both experts testified that the generic tests were fairly
representative of the Crane product. Crane, indeed, had prepared
a conparison chart, which listed the gaskets and packing materi al
made by other manufacturers and identified the conparable Crane
products which could be used interchangeably with them

It is inportant to note that Judge Schwait gave Crane's
counsel wide latitude in cross-exam ning Dr. Longo concerning the
simlarity or dissimlarity of the asbestos-containing materials.
Crane had the opportunity to present evidence, if any existed, that
its products were significantly different from the products of
ot her manufacturers. No such evidence was introduced.

In the post-trial notions, Crane raised this issue in a
slightly altered form In rejecting it, Judge Schwait ruled:

In ACandS v. Abate, 121 Ml. App. 590, 710 A 2d 944

(1998), Crane raised this issue and it was rejected by

the Court of Special Appeals. Here, as in prior cases,

t here was nore than sufficient evidence to establish that

M. Cchy was exposed to asbestos dust from Crane
products.

W see no error.
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Hypothetical Questions
The G chy plaintiffs presented expert testinony by Dr. Laura
Wel ch and Dr. Edward Gabri el son to show that Crane's products were
a substantial contributing factor in the causation of Cichy's
nmesot hel i oma. Crane now contends that the hypothetical questions
posed to the two experts |acked the required evidentiary basis.
The very full response given to this contention by Judge Schwai t
when it was raised again in post-trial argunents satisfies us that
the evidentiary rulings were not in error.
Here t he hypot hetical questions appear in the trial
transcripts at pp 631-638 (Dr. Gabriel son) and pp 1499-
1504 (Dr. \elch).
Crane clains that plaintiffs did not offer evidence
to prove that M. Cichy was exposed to Crane materials
cont ai ni ng asbestos and, therefore, the evidence failed
to conport to the hypotheticals posed to plaintiffs'

experts. | find that a factual basis existed in the
record for each hypothetical question asked.

The evi dence established that asbestos was used in
the type of gaskets and packing with which M. G chy
worked from 1950 to 1989. Longo testinony @T. p. 1289.
Crane brochures (Exs. 20, 91, 91A and B and 93) establish
the use of asbestos containing packing and gaskets
present in M. Cchy's work environnent.

The Crane cataloque also included the use of
asbest 0s cont ai ni ng products on a steamline around whi ch
M. Cichy worked. M. Cchy also testified that this
wor k environnent over a period of years had dust in it
from scrapi ng of gaskets and other activities.

Accordingly, there was sufficient testinmony to form
a factual predicate for the jury to consider the
hypot heti cal questions asked.
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(Enphasis supplied). And see Nolan v. Dillon, 261 M. 516, 532,

276 A . 2d 36 (1971); Gordon v. Opal ecky, 152 Mi. 536, 548-49, 137 A

299 (1927).

Il. Puller v. Garlock Sealing Technologies, LLC

For all intents and purposes, the case of Reginald Puller and
nowthe Puller plaintiffs agai nst Garl ock Seal i ng Technol ogi es, LLC
has given rise to a conpletely separate and di stinct appeal.

Reginald Puller was for nost of his life a resident of
Washi ngton, D.C On his high school graduation day in June of
1969, Puller enlisted inthe United States Navy. His first "hitch"
in the Navy was one of four years. He served nost of that time as

a boiler technician aboard the U.S.S. Hermtage. Fol |l om ng his

di scharge from the Navy in 1973, Puller went to work for the
National Institute of Health for the two year period of 1973-1975.
He worked primarily in the power plant as a boiler technician.

Pul ler reenlisted in the Navy in 1975 and served t hrough 1978.
He worked again as a boiler technician, for that second "hitch"

aboard the U.S.S. Spiegel Gove. Wiile assigned to the Spiege

G ove, Puller also worked on the aircraft carrier U.S.S. NNmtz, as

It was being built at the Newport News, Virginia, shipyard. During
that second period of Navy service, Puller was also assigned to
work, for a period of sonewhat |ess than a year, to the Bethl ehem

St eel Shipyard on Key H ghway in Baltinore.
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The evi dence established that during his service as a boiler
technician during both of his tours in the Navy and during his
enployment at NH, Puller was exposed to asbestos-containing
gaskets and packing material manufactured by Garlock. Puller was
di agnosed with nesothelioma on Cctober 1, 2001. He died of
mesot hel i oma on Novenber 9, 2002.

5. Evidentiary Sufficiency of Proof of Economic Loss

Garl ock chall enges the legal sufficiency of the evidence to
support the verdict in favor of the Puller plaintiffs for economc
damages. The jury had awarded the plaintiffs $100,000 for the | oss
of househol d services and $144,000 for |ost wages. Garlock bases
its challenge on evidence that Puller may have been addicted to
cocai ne for sone period during the |last years of his life.

Garl ock' s present contention is that Judge Schwait erroneously
failed to grant its post-trial notion for 1) a judgnent
notwi t hstanding the verdict on this issue, 2) a new trial on the
ground that the evidence of econom c | oss was agai nst t he wei ght of
the evidence, or 3) a remttitur on the award for econom c | oss.

We have gone over with a fine-toothed conb the notion for
judgnment made by Garlock on May 3, 2004 at the close of the
plaintiff's case, and, although three other issues were raised,
there was no renote suggestion of the nuanced argunent now bei ng
made. Simlarly, there was no hint of any such argunent in the

notion for judgnment nade at the close of the entire case.
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Qur disposition of the judgnment N O V. contention, therefore,
is a no-brainer. Mryland Rule 2-532(a) is dispositive.

In a jury trial, a party my nove for judgnment
notwi thstanding the verdict only if that party nade a
notion for judgnent at the close of all the evidence and
only on the grounds advanced in support of the earlier
not i on.

(Enphasi s supplied).
Garl ock attenpts to counter this glaring | apse by pointing to
subsection (c):

A notion for judgnment notw t hstandi ng the verdict may be
joined with a notion for a new trial.

| ndeed, it may, if it is otherwise properly in the case.
Subsection (c), however, dealing with the formality of the
pl eadi ng, does not relieve a notion for judgnment n.o.v. of the
procedural prerequisites andlimtations ordinarily attachedtoit.

Both the granting of a remttitur or the intertw ned awardi ng
of a new trial based on the alleged excessiveness of the verdict
for economc |loss are matters entrusted to the wi de discretion of
the trial judge. In terns of the wwdth, the virtually boundl ess

wi dth, of "w de discretion," as recently as 1992 Omens-I1linois v.

Zenobi a, 325 Md. 420, 449, 601 A 2d 633, quoted with approval from

Kirkpatrick v. Zimernman, 257 M. 215, 218, 262 A 2d 531 (1970).

"[Aln abuse of that discretion may be reviewed by an
appellate court ... but ... '[w] e know of no case where
this Court has ever disturbed the exercise of the | ower
court's discretion in denying a notion for [a] newtrial
because  of the inadequacy or excessi veness of
[conpensatory] danmages.'"
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(Enphasi s supplied).

And see Buck v. Camlis Rugs, 328 MI. 51, 59, 612 A 2d 1294

(1992) ("Because the exercise of discretion wunder these
ci rcunmst ances depends so heavily upon the uni que opportunity the
trial judge has to closely observe the entire trial, conplete with
nuances, inflections, and inpressions never to be gained from a
cold record, it is a discretion that will rarely, if ever, be

di sturbed on appeal."); Banegura v. Taylor, 312 Mi. 609, 624, 541

A 2d 969 (1988); Conklin v. Schillinger, 255 Md. 50, 69, 257 A 2d

187 (1969) ("[T]Jhe trial judge should extend the fullest
consi deration possible to the anount returned by the jury before it
concl udes that it shocks his conscience, is 'grossly excessive,' or

IS "excessive.'"); State, Use of Shipley v. Walker, 230 M. 133,

137, 186 A.2d 472 (1962) ("It is well settled that the granting or
refusal of a newtrial, conditional or otherwise, is not revi ewabl e

except under extraordinary circunstances."); Darcars v. Borzym 150

Md. App. 18, 78-83, 818 A 2d 1159 (2003); Owens-lllinois v. Hunter,

162 Md. App. 385, 414-16, 875 A 2d 157 (2005).
I n pointing out not sinply the deference owed by the appel |l ate
court tothe trial judge but the deference owed by the trial judge,

inturn, tothe verdict of the jury, Buck v. Canis Rugs, 328 Ml. at

59-60, quoted with approval fromBoscia v. Massaro, 365 Pa. Super.

271, 529 A. 2d 504, 508 (1987):
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[A] jury's verdict shoul d not be casually overturned. 1In
our system of justice, the jury is sacrosanct and its
i nportance is unquestioned. The nenbers of a jury see
and hear the witnesses as they testify. They watch them
as they sweat, stutter, or swagger under the pressure of
cross-exam nation. This enables the jury to develop a
feel for the case and its personal dynam cs which cannot
be conveyed by the cold printed page of a record
reproduced for appellate review. ... W rnust afford the
judge great discretion in making this decision because he
too is present in the courtroom as the evidence is
presented. As does the jury, he develops a feel for the
human pul se of the case. |In short, our seemngly sinple
decision to uphold the grant of a newtrial is actually
the end result of a highly conpl ex process involving the
i nteraction of judge, jury, and attorneys. This process
has devel oped over centuries and its conplicated dynam cs
belie its surface sinplicity. However, the qgreatest
tributetoits success is probably the extent to which we
take it for granted as the ultimate guarantor of justice.

(Enmphasi s supplied).
In ruling on this argunment as it arose in the course of the
hearing on the post-trial notions, Judge Schwait rul ed:

Based on the testinony of the Pullers, the jury
could have (and obviously did) determne that M.
Puller's income was not (and woul d not have been in the
future) inpacted by his all eged addi ctions. This factual
inquiry is totally within the province of the jury and
shoul d not be di sturbed.

(Enmphasi s supplied). Seeing no abuse of discretion, we affirmthat
ruling.
6. Consortium With and Without Benefit of Clergy

Among the verdicts in the Puller case was one in which the
jury found that there had been danage to the marital relationship
bet ween Reginald and Aivia Puller, to wt, a loss of consortium

The jury awarded $2, 000,000 to Ms. Puller. Garlock contends that
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Judge Schwait erroneously failed to rule, as a matter of |aw, that
AQivia Taylor Puller was not the legal wife of Puller at the tine
he filed his claimand that that verdict was, therefore, invalid.
Garl ock franes the contention as follows:

The Trial Court erred by failing to grant Garlock's
Motions for Judgnent and/or Mtion to Dismss divia
Taylor's Cdaimand/or Motionin Limne to Exclude Certain
Testinmony of divia Tayl or based upon the fact that she
was not legally married to Reginald Puller at the tine
M. Puller filed his claim

(Enmphasi s supplied).

The i ssue was whet her Reginald Puller and Aivia Tayl or Puller
had, in fact, entered into a conmon-law marriage in the District of
Col unmbi a. Judge Schwait submtted that issue to the jury and the
jury found that the parties had, indeed, entered into such a
marri age.

Do you find by a preponderance of the evidence that

Aivia Taylor Puller and Reginald Puller had entered into

a conmmon-law nmarriage prior to the diagnosis of M.

Pul l er's nesot heli onn?

Yes V/ No

Garl ock now argues that this issue should not have been submtted
to the jury and that Judge Schwait should have ruled, as a matter
of law, that no valid marriage had ever taken pl ace.

Except for his hitches in the Navy, Puller lived his entire
life in Washington, D.C. He was first married, in Washington, to

Brenda Mendenhal in 1973. They were divorced in 1981. Davi d
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Pul I er, the personal representative of Puller's estate and Puller's
only surviving child, was born of that marriage.

Aivia Taylor Puller had first been married in M ssissippi in
1964 and was | ater divorced. She also lived for a tine in Menphis,
Tennessee. \Wen she canme to Washington in the early 1980's, she
had four children. She nmet Puller in Washington on New Year's Eve
of 1984, at a time when they were both divorced. They began |iving
together in 1985 and lived together continuously until Puller's
death on Novenber 9, 2002. Reginald Puller and divia Taylor
Pul ler went through a formal marriage cerenony in Virginia on
February 4, 2002. M. Puller naintained, however, and the jury so
found, that she and Reginald Puller had, in fact, been husband and
wife since 1985 as a result of a comobn law marriage in the
District of Col unbi a.

This suit, of course, was brought and prosecuted to its
conclusion in Maryland. Garl ock's present contention wll be
assessed in ternms of the marital status of Reginald and divia
Pul | er as recogni zed by Maryland | aw. How, then, does the Maryl and
| aw | ook upon the institution of common | aw marri age, both here and

abr oad?

The Primness of Maryland's
Marriage Law At Home

For over half a century, the accepted fountai nhead of w sdom
as to Maryland's official attitude toward the institution of common

| aw marriage, both when informally practiced here and when formal |y
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cel ebrat ed abroad, has been thought to be the opinion of the Court

of Appeals in Henderson v. Henderson, 199 M. 449, 87 A 2d 403

(1952). In truth, however, the Henderson v. Henderson di scussion

was |ittle nmore than a latter-day restatenent of the truly
pi oneeri ng anal ysi s made by Judge Al vey 80 years earlier in Denison
v. Denison, 35 Md. 361 (1872).

The bottomline of the Deni son deci sion was that Maryl and does
not recogni ze, and never has recogni zed, the institution of common
law marriage as a legally cognizable relationship in this State
Judge Al vey characterized what was t hen before the Court of Appeal s
as a "question[] of great and nost delicate interest to society,
and whi ch woul d seemto be presented for the first tine for direct
adjudication in this State." 35 Ml. at 370. Georgeana Deni son
all eged herself to have been the lawful wife of her intestate
husband, thereby entitled to one-half of his estate. The Court of
Appeal s sunmari zed her not insignificant evidence in that regard.

It is not pretended that there was ever _any
sol emmi zation of marriage between the appellee and the
deceased; but it is alleged by the appellee, that from
the 17th of January, 1863, until the death of the
intestate, he and she were husband and wife, they having
nutually agreed from that tinme thenceforth to be and
regard each other as such. That, in pursuance of such
agreenent, they cohabited and |lived together as man and
w fe; that the appell ee was nai ntai ned and supported by
the deceased, up to the tine of his death, as his wfe;
and that they both acknow edged, recognized and acted
towards each other in all things, as husband and wi fe,
and were known, treated and reputed to be such, anong
their friends and acquai nt ances.

35 Md. at 370-71 (enphasis supplied).
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The Orphans' Court was persuaded by that proof and rul ed that
t he coupl e had, indeed, been "lawfully married."” 1d. The Court of
Appeal s, however , rever sed. It di sdai ned non-sol emi zed
"marriages"” as "wanton and |licentious cohabitation."”

So far as we are inforned, this is the first
instance in which a narriage contract of the nature of
the one here set up, alleged to have been made in this
State, has ever been attenpted to be mintained as
constituting a valid marriage, in any of our courts
These | oose and irreqular contracts, as a general thing,
derive no support fromnorals or religion, but are nost
generally founded in a wanton and licentious
cohabitation. Hence the |aw of the State has given them
no _sanction.

35 Md. at 380-81 (enphasis supplied).

What is required for a marriage to be lawfully entered into in
Maryl and, said the Court, is sonme form of cerenony whereat sone
aut hori zed person, ecclesiastical or governnental, officially

cel ebrates the marri age.

[We think we are safe in saying that there never has
been a tine in the history of the State, whether before
its independence of Geat Britain or since, when sone
cerenony or celebration was not deened necessary to a
valid marriage. In the early days of the province it was
not absolutely necessary that a mnister of religion
shoul d officiate--a judge or a magistrate could perform
the cerenony--but still, in all cases, sone fornal
cel ebration was required.

35 Md. at 379 (enphasis supplied).
It is not enough that an oral contract of marriage is entered
into by the parties. Such a contract nust be further sol emized by

an aut hori zed eccl esiastical or governnmental official.
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It is true, the Act contains no express prohibition or
decl aration of absolute nullity of marriages contracted
per verba de prasenti; but it is plainly to be perceived
that such marriages, if allowed, would contravene the
spirit and policy of the Act. The inplications fromthe
provi sions of the Act are exceedingly strong agai nst such
marri ages, and the practice and custom of the peopl e of
the State have been so universally in conformty wth
what woul d appear to have been the policy and requirenent
of the law, that such custom has acquired the force and
sanction of |aw, even though a question could be nade as
to the technical <construction of the Act itself.
Besi des, as we have seen, an unsol emmi zed contract of
marriage, at the common law, is inchoate nerely, or
inconplete, being ineffectual to confer many of the nost
inmportant rights of the matrinonial state, and to supply
the defect of solemnization, positive |aw was required.
Such positive law has never been provided, and
consequently a marriage contracted in this State nerely
per verba de prasenti, or per verba de futuro cumcopul a,
has no sanction in our |aw, whatever nay be the | aw upon
this subject el sewhere.

35 Ml. at 380 (enphasis supplied).

At the tinme of Feehley v. Feehley, 129 M. 565, 99 A 663

(1916), the only formof solemization statutorily authorized was
a religious cerenony. Although that limtation is now outdated,
since ch. 406 of the Acts of 1963 added court clerks and deputy
clerks to the list and ch. 207 of the Acts of 2002 added judges to
the Iist, the Feehl ey opinion nonethel ess makes it clear that sone
cerenoni al solemization is a required feature of a valid Maryl and
marri age.

It is the settled law of this State that "sone
religious cerenony" nust be "superadded to the civil
contract" in order that a marriage nay be valid. :

Upon t he evidence in the Record before us there can be no
doubt that there was a cerenpny in connection with the

event now under inquiry, and that it was religiousinits
character. It was conducted by a duly ordai ned m nister
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in the formal exercise of his sacred office. [t was
unquestionably i ntended to be an essential feature of the
new marital agreenent into which the parties were

entering.

129 Ml. at 568 (enphasis supplied). See also Mtchell .

Frederick, 166 Md. 42, 46, 170 A. 733 (1934); Townsend v. Mbrgan,

192 Mi. 168, 173, 63 A 2d 743 (1949).

The opi ni on of Judge Del apl ai ne i n Henderson v. Henderson, 199

Ml. at 454, picked up on the cerenonial or solemization
requirenent, as it quoted from Denison, 35 Ml. at 378.

Unl ess there be sonething inthe lawof this State, apart
fromthe conmmon | aw of Engl and, to render such contracts
valid w thout solemization, it follows, necessarily,
that they can, at nost, only be valid to the extent that
they are good at the common | aw wi thout sol emnization

and, as we have seen, such unsolemnized contracts are
inconplete, and are not effectual to confer leqgitinacy
upon the issue, nor the rights of property upon the
parties, aright that is attenpted to be enforced in this
case.

The law in Maryl and had thus | ong been establi shed
that a common-law narriage is not valid.

(Enmphasi s supplied).
The Court of Special Appeals, speaking through Chief Judge

G lbert, added its voice to the chorus in Goldin v. Goldin, 48 M.

App. 154, 157-58, 426 A.2d 410 (1981).

Absent a showing that the "marriage" was valid where
perfornmed, no anpbunt of holding out as husband and wife,
reput ati on as bei ng husband and wi f e, nunber of chil dren,
or _any other factor will transpose the |living together of
a man and worman into a legal nmarriage in this State.
Marriage does not take place sinply because a nan_and
wonan cohabit for a protracted period of tine.
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Marriages in Maryland are controlled and regul ated
by MiI. Ann. Code art. 62. Prior to Laws 1963, ch. 406,
no valid marriage could be perfornmed in this State
without sone sort of religious cerenony. Deni son v.
Deni son, 35 Md. 361 (1872). By the 1963 act, clerks or
deputy clerks, designated by the resident circuit court
judges were permtted to performnmarriages.

(Enphasi s supplied).
The cerenmonial requirenent and the list of officials
aut hori zed to preside over the marriage cerenony are now spelled

out in Maryland Code, Famly Law Article, 8§ 2-406

The Indulgence of Maryland As It Assesses
Common Law Marriages Abroad

As insistent as Maryland continues to be, however, about the
solemizing prerequisite of a marriage cerenony or celebration
within the State, it nonethel ess |ooks, largely in the interest of
interstate comty, with benign indul gence on comon | aw marri ages
when they are entered into and recogni zed beyond our borders. The

Henderson v. Henderson case was a pioneer in that regard.

We accept the general rule that a marriage valid where
contracted or solemized is valid everywhere. The reason
for this rule is that it is desirable that there shoul d
be unifornmty in the recognition of the marital status,
so that persons legally nmarried according to the | aws of

one State will not be held to be living in adultery in
another State, and that children beqgotten in | awful
wedl ock in one State will not be held illeqgitimate in
anot her.

199 Md. at 458 (enphasis supplied). Judge Del apl aine further
expl ai ned:
The statutory provisions for solemization of

marriages relate to formand cerenony and do not cause a
marriage which has been entered into in sonme other
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jurisdictionto fall within the exception to the general
rule that a marriage valid where contracted or sol emi zed
is valid everywhere. We have adopted the generally
accepted rule that where a valid comon-I| aw marri age has
been entered into in a jurisdiction which recogni zes the
validity of such a marriage, it will be recognized as
valid in another jurisdiction, regardless of the rule
which prevails in the latter jurisdiction in respect to
the validity of comon-I|aw marri ages.

199 Md. at 459 (enphasis supplied).

For present purposes, it is pertinent to note that the out-of-
state conmon | aw marri age recogni zed by the Henderson deci si on was
one entered into in the District of Col unbia.

Goldin v. &oldin, 48 Md. App. at 157, also spoke to the sane

effect.
Maryl and has consistently held that a comon-I|aw
marriage, valid where contracted, is recognized in this
St at e.

And see Laccetti v. lLaccetti, 245 Md. 97, 101, 225 A 2d 266 (1967)

("Comon-| aw marri ages are recogni zed in the District of Col unbi a.

We have adopted the generally accepted rule that where a valid
comon-| aw marriage has been entered into in a jurisdiction which
recogni zes the validity of such a marriage, it will be recognized

as valid in another jurisdiction."); Bannister v. Bannister, 181

Md. 177, 180, 29 A . 2d 287 (1942); Marshall v. Stefanides, 17 M.

App. 364, 371, 302 A 2d 682 (1973).
Al t hough adamantly insisting upon the cerenonial niceties for
contracting a marriage in Maryland, our laww ||, when the occasion

demands, bend over backward to find a way around the cerenonial
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breach. A classic exenplar of that redenptive urge was Bl aw Knox

Construction Equipnent Co. Morris, 88 MI. App. 655, 596 A 2d 679

(1991). The plaintiff there sought to recover damages for the
wrongful death of her "husband." The defendant manufacturer
countered that the plaintiff and the deceased had never been
legally marri ed.

The evidence showed that M. and Ms. Mrris had |ived
nonoganousl y together in Mryland, wthout ever having been
separated, for 38 years. They held thenselves out to the world as
husband and wi fe. They had six children, all of whom believed
their parents to be married. That belief was shared by other
rel atives, neighbors, and doctors. M. and Ms. Mirris cel ebrated
t heir weddi ng anni versary each year on Cctober 5. Ms. Mrris wre
the wedding ring M. Mrris had given her. Ms. Mrris had never
wor ked outside the honme but stayed at honme to raise the children
and keep house. She was known to the world as "Ms. Rita Morris."
M. and Ms. Mrrris filed joint tax returns. She was listed as his
wife on his life insurance policy. The defendant nonethel ess
meanly mai ntai ned that, for | ack of a formal weddi ng cerenony, Ms.
Morris was not, in the eyes of the law, a "surviving spouse.”

Thus was posed an interesting problemfor the Court of Speci al
Appeal s. When there is a wll, however, there is a way. The
opinion of the Court cited the indisputably controlling law, in

both its foreclosing and its redeem ng aspects.
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Maryland courts do not recognize common | aw
narriages contracted within this state's geographic
boundaries. They have continuously held, however, that
a marriage "valid where contracted, is recognizedinthis
State. "

88 MI. App. at 669 (enphasis supplied).

By a stroke of good fortune, M. and Ms. Mrris had, eight
years before M. Mrris's death, interrupted their 38-year life
together in Maryland with a two-day trip to Pennsylvania, a state
that at that tine recognized the institution of comon-I|aw
marri age. Judge Mdtz's opi nion described that wi ndfall of grace.

In 1983, M. and Ms. Morris went to Pennsylvaniato
attend the funeral of M. Mrris' brother. They spent
two nights, alone, in a notel in Pennsylvania. Ms.
Morris net a nunber of nenbers of M. Mrrris' famly who
greeted and treated her as his wfe. By the tinme this
trip took place, M. and Ms. Mrris had been Iliving
t oget her and hol di ng t hensel ves out as husband and w fe
for nore than thirty (30) years. Pennsyl vani a does
recogni ze common |l aw marri ages contracted in that state.
Accordingly, Ms. Mrris clains that by virtue of this
1983 trip, she and M. Morris entered into a common | aw
marriage in Pennsyl vani a.

88 Mi. App. at 670 (enphasis supplied).
After citing appropriate authorities to showthat Pennsyl vani a
did, indeed, recognize conmmon-|law marriages, this Court concl uded
that M. and Ms. Mrris had entered into such a conmon-I|aw
marriage during their brief sojourn in Pennsylvani a.
[We conclude that there was sufficient evidence of a
Pennsylvania comon law marriage to create a jury
question. Although the Morris' stay in Pennsylvani a was
certainly brief, Ms. Mrris did present evidence of

reputation in Pennsylvania, i.e. holding thensel ves out
as husband and wife to all the Pennsylvania friends and
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rel ati ves and cohabitation in Pennsylvania, i.e. the two
nights in the Pennsyl vania notel.

88 MI. App. at 671 (enphasis supplied).

It is inconceivable that our result woul d have been different
if M. and Ms. Mrris had spent only a single night, instead of
two, in that Pennsylvania notel. The opinion, 88 MI. App. at 671-

72, quoted wth approval from Henderson v. Henderson, 199 M. at

458, as it, in turn, quoted with approval from 1l Bi shop, Marri age,

Di vorce & Separation, 8 975:

[ T]he living together of marriageable parties a single
day as narried, they neaning nmarriage and the |aw
requiring only nutual consent, makes them husband and
wife.

Even the el enent of "reputation in Pennsylvania" may not be an

i rreducable sine gua non, as our opinion, 88 M. App. at 672

quoted with approval a New York State opinion.

W note that in McCullon v. MCullon, 96 Msc. 2d
962, 410 N.Y.S.2d 226 (Sup. . 1978), a New York court
appl i ed Pennsylvania law, to hold that yearly visits to
Pennsyl vani a, w thout any evidence as to reputation in
Pennsyl vani a, together with the coupl e's cohabitation and
reputation in New York, was sufficient to establish a
common | aw nmarriage under Pennsyl vania | aw. ld. 410
N.Y.S.2d at 227-28.

(Enmphasi s supplied).

Nor did we seem to read the Pennsylvania law as requiring
proof of "words in the present tense" indicating an intention of
entering into a narriage contract in the course of the visit, as we
also quoted with approval, 88 M. App. at 672, from a Second

Circuit decision.
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See al so, Renshaw v. Heckler, 787 F.2d 50, 53 (2d Cr.
1986) (applying Pennsylvania I|aw) (although wonman
"furnished no proof of words in the present tense
establishing a marriage contract i n Pennsyl vania, she did
present proof of cohabitation and reputation. The
Renshaws' stays in Pennsylvania were admttedly short;
but they cohabitated during the entire time they were

there ... they held thensel ves out as husband and wife to
every individual they knew that they sawin Pennsyl vania
M)

(Enmphasi s supplied).

W need not consider and, therefore, we intimate nothing as to
what we think the result m ght have been had M. and Ms. Mrris
only nmade a day trip to Pennsylvania or, perhaps, only flown over
Pennsyl vania on their way to soneplace else. On the occasion of

our decision in BlawKnox v. Mrris, however, the dice were

unquesti onably hot.
Common-Law Marriage in D.C.

Bot h Henderson v. Henderson, 199 Ml. at 456, and Laccetti V.

Laccetti, 245 MJ. at 101, stated unequivocally that "Conmon-I|aw
marriages are recognized in the District of Colunbia." The
correctness of those statenments is imediately born out by an
exam nation of the D.C. caselaw. The issue was first considered by

the Court of Appeals of the District of Colunbia in Hoage v. Mirch

Brot hers Construction Co., 60 App. D.C. 218, 219, 50 F.2d 983, 984

(1931) ("We cone, therefore, to consider whether or not a conmon-
law marriage is valid in the District of Colunbia.").
Recogni zing that the D strict had been carved out of Maryl and

and that Maryland's version of the state of the prevailing | aw at
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the tine of the district's separation was controlling precedent,
the Hoage court turned to supervening acts of Congress to get
itself out from under the otherwise controlling precedent of

Deni son v. Deni son, supra.

The fact remai ns that Congress has enacted a conpl ete set
of divorce and marriage laws for the District of
Colunbia, and it is to these laws, rather than to those
preserved out of the past relationship with the state of
Maryl and, that we must | ook for guidance and control in
the determ nation of the question now before us, and
hence we do not think we can safely follow the decision
of the Court of Appeals of Maryland in Denison V.
Deni son, supra, in which it was held that under the
Maryl and marriage Act of 1777, to constitute a |awful
marri age, there nust be superadded to the civil contract,
sone religious cerenmony, for this is not true under the
marriage |aws of the district.

50 F.2d at 984 (enphasis supplied).

After thoroughly surveying both English comon |aw and
eccl esiastical canon law, the D.C. Court of Appeals concl uded that
common-|law marriages were valid unless sone statute expressly
nul l'ified them

W think, therefore, that it cannot now be
controverted that an agreenent between a man and woman
per verba de praesenti to be husband and wfe,
consunmated by cohabitation as husband and wife,
constitutes a valid narriage, unless there be in
exi stence in the state in which the agreenent is nade a
statute declaring the marriage to be invalid unless
solemized in a prescribed nanner, and we think it
equally true that the rule now generally recognized is
that statutes requiring a marriage to be preceded by a
license, or to be solemized by a religious cerenony,
without express words of nullity as to nmarriages
contracted otherwise, are directory nerely, and failure
to procure the license or to go through a religious
cerenony does not invalidate the narriage.

-69-



Id. at 985 (enphasis supplied).

Fi ndi ng no such express nullification or invalidation in the
Acts of Congress dealing with marriage cerenonies, the Court of
Appeal s declared that comon-law marriages in the District of
Col unbi a are valid.

There is nothing in the statute which decl ares that
a marriage shall not be valid unless solemized in the
prescri bed manner, nor does it declare any particular
thing requisite tothe validity of the marriage. The act
confines itself wholly with providing the node of
sol emmi zing the marri age and to t he persons authorized to
perform the cerenony. | ndeed, the statute itself
decl ares the purpose underlying the requirenents to be to
secure regi stration and evi dences of the marri ages rat her
than to deny wvalidity to marriages not perforned
accordingtoits ternms, and, since the | eqgislative intent
to abrogate the conmon-law right may not be presuned,
unless clearly expressed (Meister v. Mbore, supra), we
are necessarily brought to conclude that the decision of
the ower court that common-lawmarriages inthe District
are invalid is not supported by law, and is wong.

Id. at 985-86 (enphasis supplied).
The subsequent casel aw accepts the 1931 deci sion in Hoage V.

Murch Bros. as binding authority and begins to hamer out

supporting law dealing with the proof of common-law nmarriage

United States Fidelity & Guaranty Co. v. Britton, 106 U S. App

D.C. 58, 269 F.2d 249 (D.C. Cir. 1959), focused on the nmutua
agreenent of the parties, in the present tense, to enter into a
state of matrinony.

An _agreenent between a man and wonan per verba de
praesenti  to be husband and wfe, consunmated by
cohabitation as husband and wife, constitutes a valid
marriage ***. This assunes, of course, that both parties
are legally and physically capable of entering into the
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marriage relationship. So, whatever the rule may be
el sewhere, inthe District of Colunbia it is that when a
man and woman who are legally capable of entering into
the marriage relation nutually agree, in words of the
present tense, to be husband and wife, and consummate
their agreenent by cohabiting as husband and wife, a
comon-| aw marriage results.

269 F.2d at 251 (enphasis supplied).

In that case, there was no probative evidence of such a
present-tense agreenent to marry and there was, therefore, no
comon- | aw marri age.

As both were legally free to marry had they chosen
to take that step, and as nutual consent or agreenent was
admttedly lacking, their cohabitation was nmeretricious
at its outset in 1945 and continued so at |east unti
Cctober 10, 1952. Cohabitation which was neretricious in
its inception is considered to have the sane character
t hroughout its continuance after the renoval of a real or
supposed i npedi ment. Cohabitation continued thereafter
could not ripen into a common-|law nmarri age unless it was
pursuant to a nutual consent or agreenent to becone
husband and wife nade after the renoval of what she
supposed was a barrier

Id. at 253-54 (enphasis supplied).

In National Union Fire Insurance Co. v. Britton, 187 F. Supp.

359 (1960), the District Court provided a helpful set of
definitions, contrasting "cerenonial marriage" and "comon-|aw
marriage."

The words "common-| aw marri age" have at tinmes been
used sonewhat | oosely and, t her ef ore, it seens
appropriate to revert to a definition of the term A
marri age may be contracted in either of two ways: either
by a cerenony witnessed by a mnister of religion or by
a civil officer authorized by law to do so, in which
event it is denonmnated a cerenonial marriage; or by an
agreenent between a nan _and a wonan to marry each ot her
and to becone husband and wife, as of the time of the
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consent, in which event the narriage i s know as a connon-
| aw narri age. Both types of narriages are equally
lawful , sol emm, and bi ndi ng.

187 F. Supp. at 363 (enphasis supplied).

The deceased and the plaintiff in that case had initially
lived together in Virginia, but Virginiadoes not recogni ze conmon-
| aw marri ages. That inpedi nent was renoved, however, when the
coupl e noved to the District of Colunbia, and the initial agreenent
to be nmarried, albeit invalid when and where nmade, ripened into a
legally binding agreement wth the couple's arrival in the
District.

Consequently the agreenent to becone husband and wi fe was
not effective, when made, since the Virginia | aw created
an inpedinent to the creation of such a marriage
relation. 1n 1946 the couple noved to WAshi ngton, where
they continued living together for about ten years. The
District of Colunbia recognizes conmmon-|law marri ages
Consequently, the inpedinent to the inception of the
marri age was renoved and since the relation continued
pursuant to the agreement entered into previously, a
conmon-law marriage was created as soon as the couple
noved to the District of Colunbia and continued |iving
t here.

187 F. Supp. at 364 (enphasis supplied).

In Matthews v. Britton, 112 U.S. App. D.C. 397, 303 F.2d 408

(1962), the Court of Appeals for the District of Colunbia Grcuit
made it clear that if a couple express their nmutual intent to be
marri ed even when knowi ng of a | egal inpedinent to the marri age and
that inpedinent is subsequently renoved, their arrangenent wl|
ripen into a common-law marriage and it is not necessary for them

to repeat or to renew the agreenent.

-72-



[Als long as the inpedinent of Ernestine's |awful
marri age to Johnson exi sted, she and Henry Matthews coul d
not lawfully be or becone husband and wi fe. However, it
is settled that if parties agree to be husband and wife
inignorance [of] an inpedinent to |l awful matrinony, then
the renoval of that inpedinment results in a commpn-|aw
marri age between the parties if they have continued to
cohabit and live together as husband and wife.
Simlarly, this Court has held the sane result obtains
even if the parties have know edge of the inpedi nent at
the time that they agree to be married. 1t is not to be
expected that parties once having agreed to be narried
wll deemit necessary to agree to do so again when an
earlier marriage is term nated or sone other bar to union
is elimnated.

303 F.2d at 409 (enphasis supplied).

In Marcus v. Director, 179 U S. App. D.C. 89, 548 F.2d 1044

(1976), on the other hand, a petitioner was denied death benefits
after an admnistrative | aw judge found that his relationship with
a deceased woman was only neretricious cohabitation and not a
common-law marri age. In affirmng the decision of the
adm nistrative law judge, the Court of Appeals stressed the

deference that is due to the nisi prius fact finder.

Such an agreenent may at tines be proved by either
direct or circunstantial evidence, but where avail abl e,
the testinony of the parties is naturally preferred.
Here petitioner was available and actually did testify,
as did various relatives and acquai ntances of the two
i ndi viduals. Petitioner's testinony, however, even when
viewed nost favorably, could only be characterized as
anbi guous, and the ALJ specifically found that it was
"sorely lacking in credibility" and that if any agreenent
at all "coul d possibly be found through his testinony, it
would not be worthy of belief.” The ALJ observed
petitioner's deneanor at the hearing, as we did not, and
it was for himto judge the credibility of any testinony
and to weigh the evidence adduced therefrom

548 F.2d at 1048-49 (enphasis supplied).
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In East v. East, 536 A 2d 1103 (1988), the appell ee argued

that she and the appellant had entered into a nutual agreenent to
be married. The appellant denied that there had ever been such an
agreenent. The D.C. Court of Appeals affirmed the fact-finding of
the trial judge, by a preponderance of the evidence, that such an
agreenent had, in fact, been entered into and that a comon-| aw
marri age between the parties existed.

The trial court found that there was a present
verbal agreenent to be nmarried on Cctober 31, 1977. |In
the "Findings of Fact" section of its order, the court
recited the contradictory evidence concerning that
agreenent, and in its "Conclusions of Law' the court
resolved this conflict in favor of Margaret East. Thus
it must be affirmed unl ess appell ant can persuade us that
it is plainly wong or without evidence to support it.
Appel | ant _has not nmade such a showing. The trial court
had to weigh conflicting testinony in nmaking this cruci al
finding. Margaret said that Paul, with her agreenent,
announced they were married "from here on in," whereas
Paul said that Margaret, over his objection, told of a
marriage cerenony that actually had not taken place.
Wth evidence on both sides of the issue, the trial
court's judgnent as to the credibility of the w tnesses
and the strength of the evidence nay not be disturbed.

Id. at 1106 (enphasis supplied).

In Coates v. Watts, 622 A 2d 25 (1993), the plaintiff,

fighting with others over the decedent's property, sought to
establish that he had been her common-Iaw husband. The tria
judge, essentially because of the lack of an agreenent to be
marri ed, was not persuaded that the alleged common-|law marri age
ever existed. The D.C Court of Appeals affirnmed.

[When one of the parties to the alleged marriage
asserts its existence but either denies or fails to say
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there was nutual consent or agreenent, then nere
cohabitation, even though followed by reputation, wll
not justify an inference of nutual consent or agreenent
to be married. Although there is no set formula required
for the agreenent, the exchange of words nust
"I nescapably and unanbi guously inpl[y] that an agreenent
was being entered into to become nan and wife as of the
time of the mutual consent.

Coates' testinmony, if credited, established at nost
that he and Ms. McCall had, by the end of her life
agreed to be married at an unspecified future tine. In
light of the authorities cited, this is insufficient to
establish the existence of a commpbn |aw marri age, and
the trial judge correctly so held.

Id. at 27 (enphasis supplied).
In stressing the parity between a conmmon-|law nmarriage and a

cerenonial marriage, Dickey v. Ofice of Personnel Managenent, 419

F.3d 1336 (2005), the Grcuit Court of Appeals for the District of
Colunmbia pointed out that "although formation of a comon-I|aw
marriage is notoriously sinple under the laws of the District of
Col unmbi a, dissolution is relatively difficult."

Once a common-| aw marri age has been established, it can
only be term nated by death or by a divorce decree.

Id. at 1341.
The Common-Law Marriage in This Case
It is that body of |aw that we nust now apply to the facts of
the Puller relationship in this case. It was not required, of
course, for Ms. Puller to have presented a conpelling case for her
common-law marriage, although we are not, by saying that,
intimati ng that her case was not a solid one. Al she was legally

required to do was to satisfy the nore m ni mal burden of production
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necessary to generate a genuine i ssue of fact. W fully agree with
Garlock that Ms. Puller, as the proponent of the conmon-|aw
marriage, bore the burden of persuasion on that issue. She
obviously carried that burden successfully, however, for the jury
was per suaded.

It is Garlock that nust swi mupstreamon this contention. It
is Garlock that nust persuade us that the evidence was so
overwhel m ngly one-sided against the existence of a common-|aw
marriage that no genuine dispute of fact was even generated and
that Judge Schwait should, as a matter of |aw, have renoved the
issue fromthe jury's consideration. It has not done so.

In terns of the warm donestic glow radiating fromevery pore

of Ms. Puller's evidence, Bl aw Knox Construction v. Mrris, 88 M.

App. at 671, provides the supportive anbi ence.

Bl aw- Knox clainms that Ms. Mrris failed to present
sufficient evidence of a Pennsyl vani a comon | aw narri age
to create a jury question, and so its notion for judgnment
on this point should have been granted. It has been
| ong-established that in order to deternmine the |ega
sufficiency of evidence it is necessary to assune the
truth of all the evidence offered on the point in issue
and add thereto every inference which may be fairly and
legitimately drawn fromit by a jury in the exercise of
reasonable intelligence.

(Enmphasi s supplied).

Garl ock seizes upon the fact that the Pullers went through a
formal wedding cerenony in Virginia in 2002 as concl usi ve evi dence
t hat they, therefore, nust have consi dered thensel ves not to be man

and wife prior to that tine. Although it nmade reference to a few
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other factors, this was the unquestioned centerpiece of Grlock's
case: “If M. Puller and Ms. Taylor had been living under the
inmpression that they were in a nutually agreed upon nmarital
relationship, ... they [would not] have found it necessary to
solemize the relationship via a civil cerenmony.” W find that
position to be unduly sinplistic.

Di scussion pro and con about a formal marriage cerenony i s by
no nmeans di spositive as to the antecedent existence of a marriage
informally entered into. Such a cerenpony may, of course, mark the
pivotal transition from an unwed to a married state. Such a
cerenony, on the other hand, mght sinply represent a desirable
"upgrade" in social status and official acceptability. Just
because a common-law marriage is | egal does not guarantee that it
may not be frowned upon by one's social peers or skeptically
questioned by bureaucratic officialdom For a variety of reasons,
partners in a comon-law nmarriage nay seek the additiona
advant ages of an official cerenmonial inprimatur. "Let's put those
whi spers to rest."” Even an al ready "honorabl e woman"” may feel nore
honor abl e when she wal ks down the aisle to the acconpani nent of

Fel i x Mendel ssohn. Blaw Knox v. Mrris is again instructive.

Bl aw- Knox's claimrests upon the single fact that Ms.
Morris testified that M. Morris "kept telling nme he was
gonna marry ne." Bl aw Knox asserts, and argued to the
jury, that this necessarily refutes any present intention
by M. and Ms. Mirris to be married. That is certainly
plausible. The jury, however, was entitled to conclude
that, in light of all the other evidence, this testinony
by Ms. Mrris, who was not sophisticated or a | awer
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sinply neant that M. Morris kept telling her that in the
future they woul d have a formal nmrri age cerenony before
a mnister or justice of the peace, not that it indicated
that they were not yet nmarried in any sense.

88 MI. App. at 671 n.9 (enphasis supplied).

Gar | ock, noreover, needs ren nding of what happens on revi ew
when an arguably anbi guous predicate, such as the 2002 weddi ng
cerenony in Virginia, permts of contradictory inferences. The
uni versally recogni zed standard of appellate review is that the
appellate court, when assessing the legal sufficiency of the
evi dence on an issue, as we are asked to do here, will accept as
true that version of the evidence nost favorable to the prevailing
party, and only that version. The prevailing party here, of
course, was Ms. Puller.

The drawi ng of the i nference adverse to a preexisting marri age
was a perfectly legitimte option for Garlock to have urged upon
the jury. It was a strong talking point. At this very different
stage of the proceedi ngs, however, such an adverse inference is no
| onger avail abl e and has no busi ness even being nentioned. It was
a part of a version of the evidence nore favorable to Garlock. It
I's, therefore, sonmething that we are enjoined, in assessing | egal
sufficiency, totally to ignore. Qur perception nmust be that the
glass is half full rather than half enpty or, at |east, that sone
rational fact finders m ght have seen it that way.

David Puller testified as to his perception of the

rel ati onship between his father and Aivia Taylor Puller
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Q Had t hey been living together continuously?
A Yes.

Q When you woul d visit your dad with Ms. Puller,
how did they act together?

A As any other nmarried couple. Pretty nuch just
like a married couple. They had good tinmes; they had bad
times. They argued; they got on each other's nerves. M
father would call nme sometinmes and say Aiviais getting
on ny nerves. | can't take this. But for the nost part
they acted very well together.

Q And was that from1990 on whenever you woul d go
and visit?

A. Yes. Since the first time | net her.

Q How often woul d you see them from 1990 until
the tine that your dad passed away?

A In the early '90s | would see himlike once a
nont h, and as the '90s progressed, | would see themnore
of ten.
(Enmphasi s supplied).
David Pul | er described how divia Puller's four grandchil dren

lived with and were raised by M. and Ms. Puller.

Q And what did your dad consider these
grandchil dren to be?

A. He considered them as his own. Hi s
grandchildren were not biologically his, but divia was
his wife, so he accepted Qivia as his wfe.

(Enmphasi s supplied).

Ms. Puller testified that, after neeting on New Year's Eve of
1984, she and Reginald Puller began living together in March of
1985 and continued to |live together continuously for the next 17

years. Both parties considered thenselves to be marri ed.
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Q Now, before you got formally narried in
Virginia, what did you consider vour relationship with
M. Puller to be?

A He was ny husband.

Q And di d you live i n Washi ngton D. C. during t hat
time?

A Al of the tine.
Q Did you and M. Puller before February of 2002

ever over the years from 1985 on ever talk about getting
nmarried at a narriage cerenony?

A Yes, we did.

Q And what, if any, response or what was the
conversation about?

A Well, the conversation was |like we would go to
ot her weddi ngs, and he would say we already narried, we
common lawmarried. W lived in D.C. for five years, and
in D.C. after five years you are conmon |aw narri ed.

Q You are saying the word comon |law narried, is
t hat what you are sayi ng?

A Yes.
(Enmphasi s supplied).

She described how the couple had a joint checking account to
pay the household bills, the checks listing both nanmes (hers as
"Aivia Taylor") but bearing the single address of the narita
abode.

Q Ckay. And did you ever have a banking or
checki ng account together?

A Yeah, we had a joint account to pay the bills.
My part of the noney would go into the joint account and
his, too, then we had our private and separate accounts.
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Q Can you tell the |adies and gentlenen of the
jury, this old checkbook, who are the two people |isted
on those checks?

A Qivia Taylor and Reginald E. Puller.

Q And was that the address where the two of you
lived?

A Yes, that's our address.

(Enphasi s supplied).

For 15 years, M. and Ms. Puller celebrated their wedding

anni versary every New Year's Eve.

Q Ma'am after you and M. Puller net in 1984 and
nmet on New Year's Eve, did the two of you ever cel ebrate
that nmeeting over the years?

A For the next 15 years we did on New Year's Eve.

Q And what did you consider that to be?

A Wel |, the kids knewthat we nmet that day. They
knew, everybody that knew us knew that was our
anni versary day. So we'd invite friends over for, you
know, it was New Year's Eve, and to hold the cel ebration

t oget her.
Q And did you consider that your anniversary?
A That was our anni versary.

(Enphasi s supplied).
Wen M. and Ms. Puller purchased a hone in 1998,

property was titled in their joint nanes as husband and w fe.

Q Did there cone a point in 1998 where you and
M. Puller bought a house?

A Yes.
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Q And in 1998 when you bought a house, how was
that house titled?

A Regi nal d Eugene Puller and Qivia Puller.

Q | see the deed of trust is witten out to
Reginald Puller and Qivia Taylor Puller; is that right?

A That's right.

Q And back in 1998 that's how you |isted your
name on that house, is that right?

A Yes.

Q And Exhi bit 112, when you bought that house you
had to go to a notary, didn't you?

A Yes.

Q And, in fact, at that notary you signed your
nane Aivia Taylor Puller, is that correct?

A Yes.
(Enmphasi s supplied).

Gar | ock denmeans as unworthy of any significance the fact that
when the Pullers applied for a bank loan in 1998 to assist in the
purchase of their hone, it was financially advantageous for themto
be recogni zed as husband and wife. Garlock alleges, "M. Puller
and Ms. Tayl or considered thensel ves husband and wife only when it
woul d be nost beneficial to them such as on applications for bank
loans.”™ In reply brief, Garlock again alleges, "This case is a
prime exanple of financial interests notivating the desire to
establish a conmmon |aw marri age."

That woul d seem ironically, to help prove Ms. Puller's case.

There may, of course, be many reasons for wishing to be nan and
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wi fe, and there is no value hierarchy anong such reasons. A good
reason to get married may as readily be to placate the banking
comunity as to satisfy the noral exhortations of the Archbi shop of
Cant er bury. The practical advantage of being narried when
negotiating a loan to buy a house, therefore, supports the
inference of a marriage between M. and Ms. Puller, rather than
di scounts it.

On his tax returns, two of Ms. Puller's grandchildren were
|isted as dependents by M. Puller.

Now, we noticed on the tax records that M.
Puller clained two dependents. Wio were those two
peopl e?
A My grandchi | dren.

Q Al right. And how many grandchildren were
living with the two of you then?

A Four .
Referring at one point to three of her grandchildren, Ms.
Pul ler testified:

Q And what did those three grandchildren call
Reqqi e?

A G anddad.

(Enphasi s supplied).
Referring at another point to all four grandchildren, Ms.
Pul I er further recounted:

Q Since that period of tinme, have you been
raising all four of those children?

A Yes, | have.
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Q And what did they all consider M. Puller?

A As their grandfather. That's the only father
t hey knew.

(Enmphasi s supplied).
M. and Ms. Puller held thenselves out to other people as
husband and w fe.

Q When you woul d go out and introduce each other
to people, how would you introduce each other?

A As ny husband.

(Enphasi s supplied).
Ms. Puller described the daily routine and the division of
| abor in the Puller househol d.

Q Al right. Wo took care of the house and the
chores around the house?

A Vell, we kind of shared that. Sonetinmes he
woul d do the clothes but he always wanted ne to do the
lighter stuff. And the dishes he done hinself nost of
the tinme because he was very particular when it got to
t he di shes.

Q What about the outside?

A He did the hedges, nowi ng the yard. W have a
big yard, front and back, and he |liked to take care of
that. But the boys would assist himsonetines.
Ms. Puller recounted the nonent when she and M. Puller,

toget her, got the news about his nesotheliona

That was the worst day of our lives, just cried and
cried. And he said that he wasn't afraid of dying, but
he was afraid of |leaving ne to raise those kids.

That's what he told the doctor. That's what he
| ooked at ne and said. He qgoes, |'mnot afraid of dying,

-84-



| 'mjust afraid to | eave you by yourself here with these
chil dren.

(Enmphasi s supplied).

Ms. Puller further explainedthat the formal weddi ng cerenony
of 2002 was pronpted, in significant neasure, by their desire to
avoid problens with the Social Security Adm nistration. She also
expl ai ned why she continued to use the nane "divia Taylor."

Q But you did get fornally married in February of
2002?

A Only because Social Security--Reggie's Soci al
Security outweighed mne. Wen he started getting his
Social Security, they put ne down as his spouse, so that
nmeant--the man at the Social Security office told him
that he didn't think | would be able to get his Social
Security if sonethi ng happened.

Reggi e suggested hi s soci al Security outwei ghs m ne,
his noney is bigger, so therefore if sonething happened
to him | would be able to keep the house going. M ne
al one woul dn't have kept it going. That was one reason
we decided to get married.

Q During the years you lived together, you never
took M. Puller's last nane, correct?

A No. M/ nane is under divia Taylor. 1t's on
ny Social Security. | worked under that nane for exactly
34 vears, and | didn't want to go through getting al
t hat | egal stuff done.

| have had this nane since ny first nmarriage Since
| was 19. So then | had a Social Security card this is
what ny Social Security card had, so this is what |
worked on. So | just continued to work under that nane.

Q But as soon as you got married in 2002,
February, you did take M. Puller's nane?

A | still used ny nane on ny job, still divia
Taylor. That's ny name on everything. | took his nane,
but ny Social Security is still the sane.
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(Enphasi s supplied).

In his Menorandum Opinion denying Garlock's post-trial
noti ons, Judge Schwait summari zed the evidence that was the basis
for his decision to submt the issue of the Pullers' comon-I|aw
marriage to the jury.

The testinony relevant to the Puller consortium issue
presented the jury with a question of fact and the jury
found that the Pullers had a cormon | aw marri age based on
(1) The Pullers had lived together continuously for nore
than ten years (2) they held thensel ves out as a married
couple (3) M. Puller considered Ms. Puller's children
as his own (4) Ms. Puller adm nistered and cared for M.
Puller during his final illness (5) Ms. Puller
considered M. Puller to be her husband (6) they
consi dered thensel ves as common | aw husband and wife (7)
they used joint checking accounts to pay bills (their
checks had both nanmes on themand |isted one address for
both of then), (8) their house, purchased in 1998, was
titled in both names (9) Ms. Puller considered her nane
to be Aivia Taylor Puller (10) M. Puller on his tax
return claimed two of Ms. Puller's grandchildren as his
dependents (11) in public Ms. Puller introduced M.
Pul I er as her husband and (12) M. Puller supported four
of Ms. Puller's grandchildren.

(Enphasi s supplied).

Judge Schwait was not in error in submtting the issue to the
jury. By any conceivable standard of neasurenent, there was
evi dence sufficient to generate a genuine issue of fact.

As we bid fond farewell to the subject of conmon-|aw nmarri age,
an observation on the use of |anguage fromthe caselaw may be in
order. Ms. Puller should treasure every phrase from an opi nion

such as Blaw Knox v. Morris, supra, because the very tone of the

opinion vibrates with a rousing endorsenent of the comon-I|aw
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marriage found to exist in that case. Conversely, Garlock should

enbrace every phrase fromthe opinion in Coates v. Watts, supra,

because that opinion reeks with contenpt for the comon-I|aw
marriage before it. Let it never be forgotten, however, that the

decision in Blaw Knox v. Morris had held that a conmon-| aw marri age

exi sted, whereas the decision in Coates v. Watts had held that a

comon- | aw marriage did not exist.

Far from being conpletely contradictory, the two opinions
share a telltale characteristic. Judicial opinion witers, as a
breed, invariably strive to cast the decisions they are expl aining
in the best of all possible lights. The opinion is designed to
sell a product. The editorial tone of an opinion, therefore,

especi ally when "full of sound and fury," nmust al ways be taken with

a grain of salt. Every clever line is not the Magna Chart a.
7. Garlock's Cross-Claims Against Keeler and Uniroyal

The Puller plaintiffs, inadditionto suing Garlock, initially
had sued ot her defendants, including 1) Walter E. Canpbel |l Conpany
("VWECCO'); 2) AW Chesterton ("Chesterton"); 3) Keeler/Dorr-AQiver
("Keeler"); and 4) Uniroyal. Prior totrial, the Puller plaintiffs
settled their clainms against all four of those defendants.
Garl ock, however, filed cross-clainms against the four, seeking
contribution fromthemshould it be found |iable.

At the end of the case, Garlock's cross-clains against the

four were submtted to the jury. The jury found that the asbestos-
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cont ai ni ng products of both WECCO and Chesterton were substantia
contributing factors to Puller's nesotheliom, but that the
products of both Keeler and Uniroyal were not. The verdict sheet
and verdict were as foll ows:

1. Do you find by a preponderance of the evidence that
Reginald Puller's exposure to asbestos-containing
products manufactured, sol d, supplied and/or
distributed by any of the Cross-Defendants |isted
in this question was a substantial contributing
factor in the devel opnent of his nesotheliona?

Walter E. Canpbel | Yes _V_ No __
Keel er-Dorr Qi ver Yes ___ No _/_
Uni r oyal Yes ___ No _/_
A.W Chesterton Yes vV No

Garl ock's present contention, as expressly franmed by Garl ock,
is as foll ows:

The trial court erred in denying Garlock's Mtion for
Judgnent as to the cross-clains against Keeler and
Uni royal when the evidence agai nst Keel er and Uniroyal
was uncontroverted and supported by Plaintiffs'
adm ssi ons and pl eadi ngs.

(Enphasis supplied). It is that precise contention which we shal
consi der, and nothing nore. Taking a |ook at a direct contention
does not open a Pandora's Box of indirectly related contentions.
Garl ock contends that Judge Schwait should have granted
judgnments, as a matter of law, inits favor as to its cross-clainms
agai nst Keeler and Uniroyal, and that the issue of whether their
asbest os-contai ning products were or were not a substantia

contributory factor in the devel opnment of Puller's nesotheliom
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shoul d never have been submitted to the jury. In a nutshell,
Garlock clainms that its notion for judgnent on this issue was
erroneously deni ed.

I nconpr ehensi bly, Garlock, in seven tightly-packed pages of
argunment, never quotes from the notion that it alleges was
erroneously denied, so that we mght know precisely what such
noti on consisted of. Nor does Garl ock ever point to a location in
the record or the record extract where the notion in question was
ever made, argued, and denied. The record itself fills five good-
si zed packi ng boxes. The three-volune record extract runs to 1721
pages. W are not about to plunge into a haystack to | ook for a
needle. It would pile further insult upon injury to discover that,
in fact, there was no needle.

I n answeri ng anot her unrel ated contenti on, however, we | ocated
those places in the record where notions for judgnent inits favor
were nmade by Garl ock. On May 3, 2004, Garlock, pursuant to
Maryl and Rule 2-519, nmde its "notion for judgnment at the end of
the plaintiff's case.” It sought a judgnment against the Puller
plaintiffs, to be sure, but not agai nst anyone el se. The detailed
supporting argunent was four-fold. It 1) challenged the common-I aw
marriage between the Pullers; 2) questioned the evidence of
Pul l er's exposure while at the National Institute of Health; 3)
argued for the application of the statutory cap; and 4) chall enged

the evidentiary sufficiency in ternms of substantial factor
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causation and product identification. That was the full extent of
the notion and the sum total of what was argued before Judge
Schwai t .

Even nore pertinently, Garlock's notion for judgnent at the
end of the entire case was nade on the norning of May 4, 2004. The
pages on whi ch that notion was recorded were | eft out of the record
extract, but were supplied by the appendix to the Puller brief.
That notion renewed the notion that had been nade at the end of the
plaintiff's case. The totality of supporting argunent was as
fol | ows:

Your Honor, at this point intinme we would renew our
notion for judgnent at the end of all evidence. W would

i ncor porate our argunents and papers in Garlock's notion
to dismss, notion for summary judgnment, our notion for

judgnment at the end of the Plaintiff's case. | think
there is insufficient evidence for substantial factor
causati on. | think there is insufficient evidence of
product identification specifically at NH | think

there is insufficient evidence of a common |aw nmarri age
such that it should be granted as a matter of |aw and not
go to the jury.

And | think because the Plaintiffs have argued each
and every fiber contributes and all fibers including
anbient air were inhaled by M. Puller, that it can be
found by this jury that his exposure to the anbient air
caused nesothelioma after 1986 which would nake this a
jury issue in the ordinary case, but since the burden is
on the Plaintiffs to prove that the cap doesn't apply,
then that matter should not goto the jury. It should be
granted and the cap inposed as a matter of law. At the
very least, it should be a question for the jury.

(Enmphasi s supplied).
The bottomline is that the noti on which Garl ock cont ends was

erroneously deni ed was never made. This contention is, therefore,
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not preserved for appellate review |In Kent Village Associates v.

Smith, 104 M. App. 507, 517, 657 A .2d 330 (1995), Chief Judge
W | ner explained for this Court why, pursuant to Rule 2-519(a), the
"[flailure to state a reason 'with particularity' serves to
wi t hdraw the issue from appellate review "

This requirement has inportant and salutary

purposes. It inplenents, on the one hand, a principle of
basic fairness. Atrial judge nust be given a reasonabl e

opportunity to consider all 1legal and evidentiary
arqunents in deciding what issues to subnit to the jury
and in framng proper instructions to the jury. The

other parties nust have a fair opportunity at the trial
level to respond to |legal and evidentiary challenges in
order (1) to nmake their own record on those issues and
(2) to devise alternative trial strategies and argunents
shoul d the court grant the notion, in whole or in part.
Al l owi ng these issues to be presented for the first tine
on appeal is also jurisprudentially unsound, for it may
well result inrequiring a full newtrial that otherw se
m ght have been avoi ded.

(Enphasi s supplied).

What is lacking is not nmerely particularity, of course, but
any underlying nmotion at all, with or without particularity. The
contention is based on an ostensible notion for judgnment at the
close of the entire case. It is a disenbodied contention because
there was no notion. A grab-bag of undifferentiated post-tria
notions may not stand proxy for a phantomtrial notion that never
was.

8. Statutory Cap and Ambient Air
Garlock's final contention is that the Puller survival action

may not have arisen until after July 1, 1986, and that § 11-
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108(b)'s statutory cap on non-econom ¢ damages should, therefore
have applied to it. Garlock's thesis is based on the alleged
nmesot hel i oma- produci ng risk of anbient air. "Anbient" is defined

by Webster's New Collegiate Dictionary (1977) as "surroundi ng on

all sides; enconpassing."” Anmbient air is the air that people
breathe every day of their lives. It is generic air. It is the
| ayer of life-sustaining gas that fills the lower five or six mles
of the atnosphere surroundi ng the planet Earth.

The thesis begins with Garlock's cross-exam nation of Dr.
Edward Gabri el son and Gabriel son's acknow edgnent that m nuscule
traces of asbestos mght be found even in apparently unoffending
surrounding air.

Q You woul d agree, woul d you not, that the background

or anbient air |levels of asbestos can be as high as
0.1 or 0.2 fibers per cc of air?

A In sone situations, yes, sir.

The next step in building the syllogismis establishing the
prem se that any asbestos exposure, no matter how slight, is too

much.

No | evel [of asbestos exposure] is conpletely safe or
conpletely risk-free for devel opi ng nesot hel i ona.

Dr. Laura Wl ch further agreed that inhaling an asbestos fi ber
fromthe anbient air, if such a thing ever actually occurred, would
not be a salubrious thing to do.

Q Wel 1, do you exclude the background exposures from
the occupati onal exposures, the anbient air
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exposures that people who aren't occupationally
exposed are exposed to on a daily basis?

A When you say anbient air, | think if | understand
it correctly, you are meaning what we would get
from you know, in 1980 wal ki ng around the streets
of Baltinore, what would be on the street.

Q Sure.
A " m not excluding those. | think that if soneone

had those exposures, those are also contributing
factors because they would be fibers of asbestos.

(Enphasi s supplied).

Fromthose prem ses, Garlock has drawn its conclusion that no
one such as Puller could ever conpletely slip out from under the
statutory cap of Maryland Code, Courts and Judicial Article, 8§ 11-
108(b).

(b) Limtation on anmount of danages establi shed. --

(1) In any action for damages for personal injury in

which the cause of action arises on or after July 1,

1986, an award for noneconom c danages nay not exceed
$350, 000. 00.

(2)(i) Except as provided in paragraph (3)(ii) of
this subsection, in any action for damages for personal
injury or wongful death in which the cause of action
arises on or after October 1, 1994, an award for
noneconom ¢ danages may not exceed $500, 000.
(Enmphasi s supplied).
Pul | er' s occupati onal exposure to asbestos-contai ni ng products
generally and to Garlock's products specifically was confined to
the years 1969 to 1978. In terns of the inapplicability of the

statutory cap to his survival action, he would presunably be
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entitled to the exenption articulated by Crane v. Scribner, 369 M.

369, 394, 800 A 2d 727 (2002):

I f that |ast exposure undisputedly was before July 1,
1986, 8§ 11-108(b)(1)) does not apply, as a matter of | aw.

Gar |l ock's argunent, however, is that Puller could not say that
his "l ast exposure" was when he wal ked away fromthe boiler roons
in 1978. Puller did not die until Novenber 9, 2002. He was not
di agnosed with nesot helioma until Cctober 1, 2001. Because Puller
continued to breath anbient air, so runs the thesis, his exposure
to sonme conceivable risk of inhaling a stray asbestos fiber
necessarily conti nued even after that cut-off date of July 1, 1986.
As a result, urges Garlock, Puller fell into the internediate
category of plaintiffs who straddled the July 1, 1986 neridi an.

In those hopefully rare instances in which there was

exposure both before and after July 1, 1986, and there is

a genuine dispute over whether either exposure was

sufficient to cause the kind of cellular change that |ed

to the disease, the trier of fact will have to determ ne

t he i ssue based on evidence as to the nature, extent, and
effect of the pre- and post-July 1, 1986 exposures.

369 Md. at 394 (enphasis supplied).

Literally as well as figuratively, Garlock is confecting a
theory out of thin air. It cites neither caselaw nor statute | aw
ei t her di scussing anbient air or diluting "exposure" to so et hereal
a quality. "Exposure” within the contenplation of asbestos |aw
nmeans cl ose contact w th asbestos-bearing products such as gaskets
and packing. It contenplates breathing in or being covered by

asbest os dust. The renote possibility of a stray fiber being
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waft ed upon the trade winds to a Swi ss nountain top or a Pol ynesi an
atoll is not the "exposure' with which § 11-108(b) is concerned.

Garl ock's theory would, in effect, drain Crane v. Scribner of

any meani ng. There could never be a "l ast exposure" before July 1,
1986, so long as the plaintiff was still alive on July 2, 1986 and
had not yet been diagnosed with nesothelioma. 1t could never in
such a case be ruled, as a matter of law, that the cap did not

apply, although Crane v. Scribner clearly states that it may be so

ruled. 369 M. at 394. At the other end of the tine continuum
there could never be an "exposure" that only began after July 1,
1986, if the plaintiff was alive before that date. It could never
be ruled, therefore, that the cap did apply, as a matter of |aw,

al t hough Crane v. Scribner clearly states that it may soneti mes be

soruled. Id.. In every case in which the plaintiff breathed air
both before and after July 1, 1986, there would necessarily be a
jury gquestion as to when the cause of action arose. The anbient

air theory would render the opinionin Crane v. Scribner anullity.

That, however, is clearly not the case.

In the Crane v. Scribner case itself, the bottomline hol ding

of the Court of Appeals was:

In this case, it was undi sputed that M. Scribner's |ast
exposure to Crane's and Garl ock's products occurred wel |
bef ore 1986.

(Enphasis supplied). |In that Scribner did not die until Novenber

of 1995 and was not di agnosed with nesothelioma until March 1995,
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that holding is inconpatible with Garl ock's anbient air thesis and
one of the two, perforce, nust yield.

Wth dextrous sleight of hand, Garlock juggles the word
"exposure"” as if it were weighted down by no annoying predicate.

On at | east eight occasions, however, Crane v. Scribner carefully

appended to the noun "exposure" the prepositional phrase "to the
asbest os-contai ning products of the defendant." "[E]xposure to
asbest os-cont ai ni ng products manufactured, sold, or supplied by

" 369 M. at 374. "[E]xposure to asbestos products.” 1d. at
376. "[ E] xposure to Crane and Garlock products.” 1d. at 380
"[ E] xposure to the defendant's products.” 1d. at 384. "[E]xposure
to the defendants' products.” 1d. at 385. "[ E] xposure to the
def endant' s asbest os- cont ai ni ng product . " Id. at 392.

"[P]laintiff's last exposure to asbestos (or at least to the

def endant' s asbest os-contai ning product).” 1d. at 393. "[L]ast
exposure to the defendant's asbestos-containing product.” 1d. at
394. In terns of the risk being neasured against the July 1, 1986

cut-of f date, sone such prepositional predicate is inplicit every
time the word "exposure” is used. The caselawis not dealing with
a nmerely hypothetical risk associated with the very act of
br eat hi ng. Garl ock's wunique thesis, we hold, evaporates into

anbient air.
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lll. The Cross-Appeals

Both sets of plaintiffs raise the same three contentions on
cross-appeal. Al three contentions involve the application of §
11-108"s cap on awards for non-econom c danages.

9. The Loss of Consortium and the Statutory Cap

On cross-appeal, both the G chy plaintiffs and the Puller
plaintiffs contend that the trial court erroneously applied § 11-
108(b)'s statutory cap to their respective awards for the |oss of
consortium By two separate orders filed on Septenber 21, 2004,
the trial court did, indeed, so cap the noneconom c damages for the
| oss of consortium awards.

In terms of when the causes of action for |oss of consortium
arose, the trial court apparently bought into the argunent that no
actual damage occurred to the respective marital relationships (and
that causes of action accordingly did not arise) wuntil the
nmesot hel i oma manifested itself in the respective husbands. G chy
was not di agnosed with nesothelioma until March 1, 2002; Pull er was
not di agnosed with nesothelionma until October 1, 2001.°

Bot h of those dates were years after July 1, 1986, and if they

were the pertinent triggers for the arising of the actions for |oss

The actual mani festation of synptons woul d probably have been
at sone tine before the actual tines of diagnosis, but not
appreciably so. This differential mght have pushed the tines of
mani f estati on back a few weeks or nonths before the di agnoses, but
t hey woul d not have stretched back to anywhere near 1986. In any
event, the tine of manifestation is inmaterial.
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of consortium Crane and Garl ock would be absolutely correct and
t he caps on damages woul d have been properly applied. The actual
mani f estati on of the nesothelioma, however, is not the pertinent
trigger and the caps on the loss of consortium clains were
erroneously inposed.

In resolving Crane's third contention, we thoroughly anal yzed

Crane v. Scribner, 369 Mid. 369, 800 A 2d 727 (2002), and its choice

of the "exposure" test as the best neasurenent of when, for
pur poses of determning the applicability of § 11-108(b), a cause
of action for nesothelioma arises. 369 MI. at 390-93. Applying
that test, we earlier held that the statutory cap did not apply to
t he survival action brought on behal f of G chy. The sane reasoning
woul d apply even nore strongly to the survival action brought on
behal f of Puller.

A claimfor the | oss of consortiumbased on an injury to one
of the spouses is inextricably tied to the underlying personal
injury claim(whether brought by a live plaintiff or by a survival

action). In Deens v. Western Maryl and Rai l way, 247 Md. 95, 108-009,

231 A . 2d 514 (1967), Judge Oppenheinmer discussed the synbiotic
rel ati onshi p between the underlying personal injury claimand the
derivative claim alleging damage to the marital relationship
itself.
That both spouses suffer when the nmarriage
rel ationship is adversely affected by physical injury to

either is a fact evidenced, if not by logic, by human
experience since the institution of marriage becane a
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basic part of our nores. If the husband is the one
infjured, it is not only the wife who is affected by
reason of any resultant change of the husband's
personality or ability to engage in all the intangible
associations which marriage brings; he too suffers the
effect of the change, if only in reaction to his wife's
unhappi ness. Today, at least, it is unquestioned that
the desire to have children and the pl easures of sexua
intercourse are nutually shared. |f the husband's
potency is lost or inpaired, it is both the man and wonan
who are affected. |If the physical injury is to the wfe,
she sustains the sane kind of loss in the nmarital
relation as he does in the converse situation.

It is because these marital interests areinreality
so i nterdependent, because injury to these interests is
so essentially incapabl e of separate evaluation as to the
husband and wi fe, that the conception of the joint action
seens to us a fair and practical juridical devel opnent.

(Enmphasi s supplied).
The two clains, albeit distinct, are nonethel ess inseparable
and should be tried together.

[ W hen either husband or wife clains | oss of consortium
by reason of physical injuries sustained by the other as
the result of the alleged negligence of the defendant,
that claim can only be asserted in a joint action for
injury tothe marital relationship. That actionis to be
tried at the sane tine as the individual action of the
physically injured spouse.

247 Md. at 115 (enphasis supplied).

In further describing the closely intertwined relationship
bet ween t he underlyi ng personal injury claimand the spin-off claim
for the loss of consortium it was Chief Judge Robert Mirphy in

Gaks v. Connors, 339 Md. 24, 38,660 A 2d 423 (1995), who first used

the very apt nodifier "derivative."

[ Al 1 oss of consortiumclaimis derivative of the injured
spouse's claimfor personal injury.

-99-



I n that opinion, Judge Murphy described the intimtely rel ated
nat ures of the cl aimns.

W believe that danages to a nmarital relationship are
frequently inextricably intertwined wth the harm
sustained by the injured spouse. As we held in Deens,
"marital interests are in reality ... interdependent
[and] injury to these interests is ... essentially
I ncapabl e of separate evaluation as to the husband and
wfe." 247 M. at 109. For exanple, the pain,
suffering, and depression that are personal to the
injured victimw Il inevitably affect the relationship
with that persons's spouse. Whether these injuries are
clainmed individually, by the marital unit, or by both,
however, they constitute nonecononi c damages fl owi ng from
a single source, the tortious injury to the victim

Spouse.

339 Ml. at 37 (enphasis supplied).

In Klein v. Sears Roebuck, 92 Mi. App. 477, 493, 608 A 2d 1276

(1992), Judge Bl oompointed out for this Court howtwo injuries may
simul taneously spring fromthe sanme tortious conduct.

Wien a physical injury results to a marri ed person
as a result of soneone else's tortious conduct, two
injuries my arise: (1) the physical injury to the
spouse who was directly injured by the tortious conduct
and (2) the derivative loss of society, affection,
assi stance, and conjugal fellowship to his or her spouse.

(Enphasi s supplied).

In Omens-11linois v. Cook, 386 M. 468, 472, 872 A.2d 969

(2005), Chief Judge Bell posed one of the four questions the Court
of Appeal s was being called upon to answer in that case:

[When, in a |atent disease case, a |loss of consortium
case arises for purposes of the "cap" statute?

(Enmphasi s supplied).
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The corporate defendant in that case argued strongly, even as
do Crane and Garlock in this case, that different triggers should
activate a loss of consortium action and an underlying injury
action.

Ful 'y cogni zant of this holding and certainly
appreciative of its effect in this case, to render the
cap inapplicable to M. G anotti's personal injury, the
petitioner urges a different result for the |oss of
consortium claim and argues that such a result 1is
required by the nature of the action and by our cases.
This is so, it says, because, such a clai mbeing one that
"arises fromthe loss of society, affection, assistance,
and conjugal fellowship suffered by the marital unit as
aresult of the physical injury to one spouse through the
tortious conduct of a third party,” "[a] loss of
consortium claim does not and cannot 'arise' until the
marriage is negatively inpacted by one spouse's
underlying personal injury." In further support of its
position that a different trigger applies to a | oss of
consortiumclaim the petitioner submts that the causes
of action are separate. The petitioner maintains this
position, notwi thstanding the inextricable intertw ning
of the loss of consortiumclaimand the personal injury
claim underlying it and the fact that a single cap
applies to both.

Al t hough aware that Ginmshaw consi dered when a | oss
of consortium claim arose in the context of the cap
statute and a | atent disease, holding that it arose at
the sanme tinme as the predicate personal injury claim the
petitioner maintains that it is neither persuasive nor
di spositive.

386 Md. at 484-86 (enphasis supplied).
Judge Bell discussed the inextricable synbiosis between the
respective clai ns.

There is also, we said, an_interdependence between
the injury to the marital unit and the action of the
def endant that causes that injury: "whether it be the
husband or wife who is injured, the negligence of the
defendant directly affects the entity through its nenber
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who sustains the physical injury.” Once the rule is
established, the possible loss to the absent nenber of
the entity is a direct and expectable result of the
negl i gence.

Thus, "Tal loss of consortium claim is
derivative of the injured spouse's claim for persona

injury."”
386 Md. at 488 (enphasis supplied).

The two causes of action arise in the sanme instant and there
can be no statutory cap applied to an award for the |oss of
consortium where there is no cap applied to the award for the
underlying personal injury (in this case, the two survival
actions).

[I]t isillogical to inpose a cap on non-econom ¢ danmages

inaloss of consortiumclai mwhere | oss of consortiumis

not a separate action for injury to the marriage entity

and the personal injury cause of action from which it
derives is not itself subject to the cap statute.

386 Ml. at 495 (enphasis supplied).

In Omvens-11linois v. Hunter, 162 M. App. 385, 398-99, 875

A. 2d 157 (2005), the defendant argued for the inposition of the cap
on the award for loss of consortium just as Crane and Garl ock

argue for such an inposition here.

Onens-11linois contends that the trial judge erred
in rejecting its argunent that "a loss of consortium
claim does not arise until the marriage is negatively

i npacted."” The conpany reasons that Maryland's statutory
cap on noneconom ¢ danmages nust apply to the Hunters'
| oss of consortium damages because their marriage was
negatively inpacted only after the effective date of the

cap.

(Enphasi s supplied).
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Judge Davi s's opinion pointed out that, quite to the contrary,
this Court had earlier held that an underlying injury claimand a
derivative | oss of consortiumclaimarise contenporaneously.

[T]his Court has held that, for purposes of applying the
statutory cap in asbestos cases, loss of consortium
clains "arise" at the tine the personal injury claim
arises, even if the injury to the nmarriage did not
actually manifest until after July 1, 1986. Anchor
Packing Co. v. Grinmshaw, 115 Md. App. 134, 166-67 (1997),
vacat ed on ot her grounds sub nom by Porter Hayden Co. V.
Bul I i nger, 350 Md. 452 (1998).

Id. at 400-01 (enphasis supplied).
In that opinion, 162 Md. App. at 403, we did not hesitate to

reaf firmour earlier decision to the sane effect i n Anchor Packi ng

V. Ginmshaw

W rejected the theory Onens-111linois relies uponin
Ginshaw, and we reject it again here. | n _asbest os
exposur e cases, | oss of consortiumclains do not arise at
the tinmne of their manifestation; they arise at the sanme
time as the personal injury. The trial judge did not err
in concluding that the loss of consortium claim arose
before the injury becane manifest during the marriage;
that was exactly what we held in Ginshaw.

(Enphasi s supplied).

In both the case of Ci chy agai nst Crane and the case of Puller
agai nst Garlock, the survival actions for the direct injuries to
Cichy and Puller arose prior to July 1, 1986, and, therefore, the
statutory cap of 8§ 11-108(b), as we have already fully discussed,
did not apply to the awards on those clains. Because the two
derivative clains for the | oss of consortiumarose at precisely the

same tinmes as did the underlying personal injury clainms, the
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statutory cap should not have been applied to them either.
Accordingly, this case will have to be remanded for a recal cul ati on
of damages based upon the original uncapped jury verdicts as to

| oss of consortium

10. Erroneous Packaging of Loss of Consortium With Wrongful Death

This second contention of the cross-appellants is now noot.
Havi ng received, by our resolution of their first contention, the
ultimate desideratumof no cap at all on the awards for the | oss of
consortium they need no | onger strive for the consol ation prize of
a separate cap as opposed to a conbined cap on the |oss of
consortiumaward and the wongful death award, treating the two as
a singl e package.

It nonet hel ess behooves us to conment on what would be the
i nappropri ateness of applying a single cap to a | oss of consortium
award and a wrongful death award i n circunstances where they m ght
bot h be subject to a cap. The two actions are absolutely distinct
and do not overlap in any way. They are two causes of action that
si nply do not conbi ne.

The rel ati onshi p between the two is totally different fromthe
rel ati onship between a | oss of consortium action and a surviva
action (or an underlying personal injury action if the victim
should not die). In a situation where the statutory cap applies to
an underlyi ng personal injury action (or survival action), it would

also apply to a derivative loss of consortium action. The
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respective awards for the underlying claimand the derivative claim
woul d, noreover, be subject to a single cap. This was the ultinate

hol di ng of QGaks v. Connors, 339 Ml. at 38:

Accordingly, we hold that a | oss of consortiumclaimis
derivative of the injured spouse's claim for persona
injury and, therefore, a single cap for nonecononic
damages applies to the whole action.

(Enphasi s supplied).

That OGaks v. Connor hol ding, however, has nothing to do with

t he case before us, because the underlying survival actions and t he
derivative loss of consortium actions are not subject to the
statutory cap. Because two awards mght, under ot her
ci rcunst ances, be subject to a single cap does not suggest that the
two awards are in any way subject to bei ng conmbi ned or reduced when
uncapped. Loss of consortium albeit derivative, remains an
i ndependent action eligible for an i ndependent recovery. Deens v.

Western Maryl and Railway Co., 247 Md. at 115-16. Gaks v. Connors

only concerns the nodality for applying 8 11-108(b) when that cap
is applicable. It is not applicable to the survival actions or to
the | oss of consortiumactions in this case.

A wrongful death action, by contrast to a survival action,
does not overlap a | oss of consortiumaction. A loss of consortium
action termnates at the very nonment a wongful death action

arises. In dobe Arerican Casualty Co. v. Chung, 76 Mi. App. 524,

526-27, 547 A.2d 654 (1988), vacated on procedural grounds, 322 M.
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713, 589 A 2d 956 (1991), this Court contrasted a survival action
(and its derivatives) with a wongful death action.

When a victimdi es because of the tortious conduct
of soneone else, two entirely different types of claim
nmay ari se. One is a_ survival action comrenced or
continued by the personal representative of the deceased
victim seeking recovery for the injuries suffered by the
victim and prosecuted just as if the victimwere still
alive. It is called a "survival action” in the sense
that the claimhas survived the death of the clainant.
The other is a wongful death action, brought by the
relatives of the victim and seeking recovery for their

loss by virtue of the victims death. A deceptive
simlarity inevitably results fromthe prom nent conmon
denom nator fact that the victim has died. I n other

essential characteristics, however, the two types of
claimare clearly distinct. The first arises fromthe
tortious infliction of injury upon the victim the
second, only fromthe actual death of the victim 1n the
first, danmages are neasured in terns of harm to the
victim in the second, danages are neasured in terns of
harm to others from the loss of the victim In the
first, the personal representative serves as the
post hunmous agent of the victim 1in the second, his
surviving relatives do not serve as his agent at all.
They act in their own behal f.

(Enmphasi s supplied).

Damages in a loss of consortium case only accrue while the
injury victimrenmains alive. The damages are to the indivisible
marital unit that occur while the injury victim as an
i ndi spensable menber of that marital unit, remains alive. In

ACandS v. Asner, 104 M. App. 608, 645, 657 A 2d 379 (1995),

reversed on other grounds, Omens-Illinois v. Asner, 344 M. 155,

686 A.2d 250 (1996), this Court enphatically stated:

We held, therefore, that the death of a spouse ends
the neasure of danmges for | oss of consortium
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(Enphasi s supplied).
In that case, the opinion of Judge Bi shop went on to explain:

Loss of consortiumdannges are not recoverabl e under the
wongful death statute because of the nature of the
claim United States v. Streidel, 329 Mi. 533, 544, 620
A. 2d 905 (1993) (stating that | oss of consortiumdanages
are associated with personal injury and are awarded to
conpensate the person injured). Loss of consortium
danages are not designed to conpensate the party entitled
to damages in a wongful death case for the |oss of the
deceased.

The survival action covers danmages to which the
decedent was entitled while he was alive. Because the
decedent woul d have been entitled, along with his spouse,
to damages for loss of consortium it follows that such
damages may be awarded in the survival action as el enents
of 1oss to both the decedent and to hi s surviving spouse.
The wrongful death action, on the other hand, covers
damages resulting from the death of the decedent. In
this action, it is the survivors who recover damages t hat
result fromthe death of the decedent.

104 Md. App. at 645 (enphasis supplied). And see Stewart v. United

El ectric Light and Power Co., 104 Md. 332, 336-40, 65 A. 49 (1906);

Dronenburg v. Harris, 108 M. 597, 608, 71 A 81 (1908);

Washi ngton, Baltinore & Annapolis R R Co. v. State, 136 M. 103,

120, 111 A 164 (1920); Smith v. Gay Concrete Pipe Co., 267 M.
149, 158, 297 A .2d 721 (1972).

Loss of consortium and wongful death do not co-exist for so
much as a single common nonent, and the clainms do not overlap in
any way. A single cap, therefore, would never be appropriate as a

necessary neasure to prevent a double recovery.
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11. The Cap on the Wrongful Death Awards

The cross-appellants will fare less well on their third and
final contention. They contend that the inposition of the
statutory cap on their wongful death awards was erroneous. Judge
Schwait, we hold, was absolutely correct in applying the statutory
cap to those awards. Section 11-108(b)(2)(i) speaks for itself and
speaks unequi vocally as it provides, in pertinent part:

[I]n any action for danmages for personal injury or

wongful death in which the cause of action arises on or

after October 1, 1994, an award for noneconom c¢ damages
may not exceed $500, 000.

(Enmphasi s supplied).

Pul l er died on Novenmber 9, 2002; G chy died on January 25,
2003. Both deaths occurred years after 8§ 11-108(b)(2)'s cut-off
date of 1994. The cause of action in a wongful death case arises

only with the actual death of the injury victim |In Anchor Packing

V. Ginshaw, 115 Md. App. at 153, Judge Davis could not have been

nore cl ear.

A wongful death action arises not fromthe injury
or commssion of the tort, but from the death of the
injured party. d obe Anerican Casualty v. Chung, 76 M.
App. 524, 535 (1988). "No action for wongful death can

be maintained until death has occurred; a person or
vessel is |liable for damages when death ensues fromthe
tort."

(Enmphasi s supplied).

In Wttel v. Baker, 10 Mi. App. 531, 542, 272 A. 2d 57 (1970),

Judge Oth was equal |y enphati c.
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No action for wongful death can be mmintained unti
death has occurred; a person or vessel is liable for
damages when death ensues fromthe tort. Code, Art. 67,
g 1. And we observe that the |legislature has
consistently begun the limtation period wthin which
such action shall be commenced with the date of death of
the person wongfully killed.

(Enphasi s supplied).
The statute and the caselaw cane together in Crane V.
Scribner, 369 Md. at 375.

Because an essential elenent of a wongful death action
is the death of the person, and it was undi sputed that
M. Scribner died after October 1, 1994--the effective
date of the cap on non-econom c danages awarded in a
wongful death action — there was little disagreenent
that the cap applied to the wongful death action filed
by Ms. Scribner and the children and that the non-
econon ¢ damages awarded in that action wuld have to be
reduced.

(Enmphasi s supplied).

The causes of action arose in the wongful death cases on
Novenber 9, 2002 and January 25, 2003, respectively. There was,
therefore, no error in applying the cap to the wongful death
awar ds.

CASE REMANDED FOR REMOVAL OF CAPS ON
AWARDS FOR LOSS OF CONSORTIUM AND
FOR ANY RECALCULATION, IF NECESSARY,
OF AWARD AMOUNTS; JUDGMENTS AFFIRMED
IN ALL OTHER REGARDS; COSTS TO BE
DIVIDED EQUALLY BETWEEN APPELLANTS
AND CROSS-APPELLEES, CRANE AND
GARLOCK.
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