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Appel | ant,

Kevin P. Cark (“Clark”), appeals the decision

the Grcuit Court for Baltinore City granting sunmary judgnent

favor of Mayor

of

in

Martin O Malley and the Mayor and City Council of

Baltinmore (“the Mayor”). Cark presents one question, which we

have rewitten

as foll ows:?

Did the circuit court err in granting

appel
For the foll ow

j udgment .

| ee’s nmotion for sunmmary judgnent ?

ng reasons, we shall reverse the circuit court’s

FACTUAL AND PROCEDURAL HISTORY

I n February 2003, the Gty of Baltinore and O ark entered

into a Menorandum of Understanding (“MOU’) “to enploy the

services of Cark as the Police Conm ssioner of Baltinore City.

The Gty Counci

Rel evant provisions of the MU include the follow ng:

SECTI ON 1. EMPLOYMENT

The Gty hereby engages the services of

Clark to act as the Police Conm ssioner of
the Baltinore City Police Departnment to serve
the remaining termof the | ast Comm ssi oner

until

June 30, 2008 (“Initial Ternm’). During

the Initial Termdark shall receive a salary
of One Hundred Fifty Thousand Dol | ars
($150, 000) per annumto be paid bi-weekly.

SECTI ON 2. ADDI T1 ONAL COVPENSATI OV
SEVERANCE PAY.

! Appel l ant presents the foll ow ng question:

Did the trial court err in effectively
hal ti ng di scovery and term nating the
Schedul i ng Order by considering and granting
Def endant’ s Motion for Summary Judgnent ?

confirmed C ark’ s appoi ntnent on March 3, 2003.



A. The Conm ssi oner recogni zes that he
may be termnated by the Gty pursuant to the
renoval provisions by the Mayor in Baltinore
City Code of Public Local Laws (816-5[e])[?
and nothing in this Agreenent shall affect
the rights of the Mayor in that respect.
However, except as stated in Section 3% and
for just cause as defined below, C ark shal
be entitled to receive the additional
conpensati on/ severance pay as provided in
section 2.B. of this Agreenent regardl ess of
the reasons for the term nation of enpl oynent
by the Mayor or Cty. Just cause for the
pur pose of this section shall be defined as:

(1) Goss dereliction of duty; as to
any one incident or series of

conduct .
(2) Illegal use of intoxicants or
drugs; or

(3) Indictnent of a felony or any other

2 Section 16-5(e) of the Code of Public Local Laws

Bal ti nore
to renoval

City (2005) states: “The Police Conm ssioner

of
I S subj ect

by the Mayor for official m sconduct, malfeasance,
I nefficiency or inconpetency, including prolonged illness, in the
manner provided by law in the case of civil officers.”

3 Section 3 of the MO, entitled “Voluntary Separation,”

states:

A. Should Cark voluntarily leave the City’'s
enpl oynent within the first year of

enpl oynent or should Cark be term nated for
cause within the first year of enploynent,
Clark shall reinmburse the City for any and
all noving and rel ocati on expenses paid by
the City pursuant to Section 6 bel ow.

B. Should Cark voluntarily leave the City's
enpl oynent for any reason what soever during
the first three years of enploynent, Cark
shall not be entitled to receive the
addi ti onal conpensati on/ severance pay,
pursuant to Section 2 above.
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crime involving noral turpitude or
theft.

B. If dark is willing and able to
per form enpl oynent duties under this
Agreenment and the enpl oynent of Clark is (1)
termnated in the Initial Termby Cty for
any reason other than for just cause as
defined in Paragraph 2. A ; or (2) in the
event Clark is forced to resign following a
formal or informal suggestion by the Mayor
that he resign; or (3) that Clark’s salary is
reduced bel ow his present annual salary
without Cark’s witten consent; or (4) in
the event, for any reason what soever ot her
than for just cause as above defined the
Mayor does not reappoint and the Counci
confirmthe reappointnent of Clark to a ful
six-year termimrediately follow ng the
Initial Term City agrees to pay Cark a |unp
sum paynent, as and for additional
conpensati on/ severance, equal to six (6)
nont hs aggregate salary, including retirenent
benefits cal cul ated as the enployer’s share
of retirenment benefits at the tine of
term nation or non-reappointnment as defined
herein. Cark shall also be fully
conpensated for any accrued sick | eave,
vacation, conpensatory time and any ot her
accrued benefits at the tinme of term nation
or failure of reappointment. Should O ark
not be reappointed or term nated w thout just
cause, Clark agrees that the additional
conpensati on/ severance | unp sum paynent set
out above shall satisfy all obligations City
has to Clark as a result of the
term nati on/ non-reappoi nt ment .

* * *

SECTI ON 12 R GHT TO TERM NATE
W THOUT CAUSE

Either party nay term nate this contract
at any time, by giving forty-five (45) days
prior witten notice to the other.

Not wi t hst andi ng t he above sentence the
provi sions of Section 2B renmain in force.
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SECTI ON 13 NOTI CES

Noti ces pursuant hereto shall be
effecti ve when hand-delivered or when nuil ed

by certified mail. Al notices to the City
shal |l be addressed to the Gty at the Ofice
of Law. . . . Al notices fromthe Cty to

Clark shall be addressed to an address to be
nanmed by C ark not nore than 10 days after
t he execution of this contract and updated
fromtime to tinme when his address changes.

On Novenber 10, 2004, the City Solicitor delivered a letter
to Cark giving himforty-five days’ notice of his term nation as
Pol i ce Conmi ssioner, and relieving himof his duties:

This notice is sent on behalf of the
Mayor and City Council of Baltinore (the
“City”) pursuant to Sections 12 and 13 of the
Menor andum of Under standi ng (“MOU’) between
you and the Cty dated February 19, 2003.
This notice shall serve as the Gty s 45-day
notice of termnation of your enploynent.
Thus, your enpl oynent shall term nate 45 days
fromtoday. However, as the Mayor announced
this norning, you have been relieved of al
official duties as of 8:30 a.m, Novenber 10,
2004, and therefore, your further access, if
any, to Police Departnent facilities,
equi pnent, or docunments will be subject to
the specific, prior authorization of Acting
or InterimPolice Conm ssioner Hamm

The Gty will begin inmediately to do a

cal culation of the salary and benefits to

whi ch you may be due under the February 19

MOU and wi Il advise you of the details once

appropriate cal cul ati ons are nade.

On Novenber 16, 2004, Cark filed a conplaint in the Crcuit

Court for Baltinore City, seeking declaratory relief, injunctive
relief, noney damages, and reinstatenent to his forner position

as Police Conm ssioner.



On Decenber 13, 2004, the Mayor noved to dismss or, in the
alternative, for summary judgnment. The court held a hearing on
January 31, 2005, after which it denied summary judgnent, finding
a genuine dispute of material facts related to the Mayor’s
i ssuance of notice of termnation to C ark.

Clark filed an anended conpl ai nt on Decenber 28, 2004. The
Mayor again noved for sunmary judgnent on February 10, 2005,
asserting that adm ssible evidence clearly established that there
was no genui ne dispute of material fact with respect to notice.

The court held a hearing on April 4, 2005. After argunent
by counsel, the court found that the MU is a valid and
unanbi guous contract, and that C ark had been properly term nated
after proper notice was given pursuant to sections 12 and 13 of
the MOU. The court thereby granted the Mayor’s notion for
sumary judgnent. The Court issued a declaratory judgnment on
April 4, 2005, stating that the Mayor had properly term nated
Clark without cause, and with proper notice. Cark noted this
appeal on April 5, 2005. Additional facts will be provided as
necessary to our discussion of the issues.

STANDARD OF REVIEW

The circuit court may grant a notion for summary judgnent
“if the notion and response show that there is no genui ne dispute
as to any material fact and that the party in whose favor

judgment is entered is entitled to judgnent as a matter of |aw.
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Maryl and Rule 2-501(f). “This Court reviews the sane nateri al
fromthe record and decides the sane | egal issues as the circuit
court.” Lopata v. Miller, 122 MI. App. 76, 83, 712 A 2d 24
(1998). Accordingly, “[w]hen reviewing a grant of sunmary
judgment, we first determ ne whether a genuine dispute of
material fact exists.” Mitchell v. Baltimore Sun Co., 164 M.
App. 497, 507, 883 A 2d 1008 (2005). “If the record reveal s that
a material fact is in dispute, summary judgnent is not
appropriate.” Serio v. Baltimore County, 384 Ml. 373, 388, 863
A.2d 952 (2004). “If we determ ne that no genui ne issue of
material fact is present, then we nust decide ‘whether the
[trial] court reached the correct legal result.’” Crews v.
Hollenbach, 126 Ml. App. 609, 625, 730 A 2d 742 (1999) (quoting
Chicago Title Ins. Co. v. Lumbermen’s Mut. Cas. Co., 120 M. App.
538, 547, 707 A 2d 913 (1998)). “In nmaking our analysis, we do
not accord deference to the trial court’s |egal conclusions.”
Lopata, 122 Ml. App. at 83.

DISCUSSION

|. Is there a Final Judgnent?

At oral argunment, Cark asserted that the court’s grant of
summary judgnent applied to only count 10 of his anended
conpl aint, which alleged “Breach of Contract — Term nation
Wt hout Cause/Contract.” To the contrary, we conclude that the

court’s judgnent pertained to all of Clark’s clains.
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Cl ark’ s anmended conpl aint included ten counts. In count 1,
Clark argued that the Mayor’s renoval of himwas illegal because
it violated section 16-5(e) of the Code of Public Local Laws of
Baltimore City (2005) (“PLL”), and sought declaratory and
injunctive relief. In counts 2, 3, 4, and 5, Cark sought a
declaratory judgnent, injunctive relief, a wit of quo warranto
and a wit of nmandanmus based on the Mayor’s all eged violation of
PLL 8 16-5(e). dark also based his count 5 request for a wit
of mandanmus on the argunent that his term nation violated his due
process rights under Article 24 of the Maryland Decl arati on of
Rights. In count 6, Cark sought a wit of certiorari based on
the Mayor’'s alleged violations of PLL 8§ 16-5(e) and Article 24.
In count 7, C ark asked for declaratory and injunctive relief
based on the alleged violation of his rights under Article 24.
In counts 8 and 9, Clark averred that the Mayor breached the
terms of the MOU by term nating himw thout cause. In count 10,
Clark asserted that his term nation w thout cause violated the
ternms of the MOU because he was not given proper notice.

After the hearing on April 4, 2005, the court announced its
j udgnment at foll ows:

Counsel, the court has had an opportunity to
review the papers. The court’s had an
opportunity to review the contract, the
notice that was provi ded on Novenber 10t h,
2004, the statutory references that were nade
in the plaintiff’s papers to the public | ocal

| aw and the city charter as well as to the
Maryl and Decl aration of Rights and consi der
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all of the argunents that were presented this
norning and |’ mprepared to rule. On the
basis of the record the court has before it,
for purposes of this sunmary judgenent [sic]
notion, this court does not see that there
are material facts in dispute at this point
nor does the court find either conflict in
the contract provisions or anbiguity in the
contract provisions. And the court is
prepared to enter declaratory judgnment

hol ding that the contract between the Police
Comm ssioner Clark and the Mayor and City
Council dated February 2003 . . . . is a
valid contract[,] that pursuant to Section[s]
11 and 12 of that contract appropriate notice
was given to the Police Conmm ssioner on
Novenber 10, 2004, that he was lawfully

term nated wi thout cause[,] and that the
defendants are entitled to summary judgnent.

The circuit court’s declaratory judgment, issued April 4,
2005, stated in relevant part:

2. The Menorandum of Under st andi ng bet ween
Clark and the Gty is a valid and bi ndi ng
contract.

3. Section 12 of the Menorandum of
Under st andi ng unanbi guously provi des both
parties with a right to term nate without
cause upon giving forty-five days prior
witten notice to the other.

4. Section 12 is a valid and bindi ng
provi sion of the Menorandum of Under st andi ng.

5. On Novenber 10, 2004, the defendants sent
a notice to Cark, through counsel, that
Clark’s enpl oynent as Police Conm ssioner
woul d be term nated wi thout cause in forty-
five days pursuant to Section 12 of the
Menor andum of Under st andi ng.

6. Cark received the forty-five days prior
notice of termnation to which he was
entitl ed.



7. The City properly exercised its right to
termnate Clark’s enpl oynent w thout cause
pursuant to Section 12 of the Menorandum of
Under st andi ng.

It is along-standing rule that “the right to seek appellate
review of a trial court’s ruling ordinarily nust await the entry
of a final judgnent that disposes of all clains against all
parties.” Maryland State Bd. of Educ. v. Bradford, 387 M. 353,
382, 875 A.2d 703 (2005). Maryland Rule 2-602(a) states:

Except as provided in section (b) of this

Rul e, [ an order or other form of decision,

however designated, that adjudicates fewer

than all of the clains in an action (whether

rai sed by original claim counterclaim

cross-claim or third-party clainm, or that

adj udi cates |l ess than an entire claim or

that adjudicates the rights and liabilities

of fewer than all the parties to the action:

(1) is not a final judgnment

| ndeed, “[t]here can be no final judgnent until every claimis
resolved.” Tierco Maryland, Inc. v. Williams, 381 Md. 378, 393,
849 A. 2d 504 (2004).

Here, the court found that the Mayor had a valid contractual

4 Maryl and Rul e 2-602(b) states:

| f the court expressly deternmines in a
witten order that there is no just reason
for delay, it may direct in the order the
entry of a final judgnent:

(1) as to one or nore but fewer than al
of the clainms or parties; or

(2) pursuant to Rule 2-501(f)(3), for
sonme but less than all of the anmount
requested in a claimseeking noney relief
only.
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right to termnate C ark w thout cause because the MOU “is a
valid and binding contract.” Thus, the court’s grant of summary
j udgment and subsequent decl aratory judgnent clearly resolved al
of Cark’ s clainms that were based on argunents that his
termnation violated PLL 8§ 16-5(e) or the terns of the MOU.
Specifically, the court’s judgnent disposed of counts 1-4 and 8-
10 in their entirety, and counts 5 and 6 to the extent they were
based on the Mayor’s alleged violation of PLL § 16-5(e).

Counts 5 and 6 were based in part, and count 7 was based in
its entirety, on Clark’s assertion that his term nation violated
his due process rights under Article 24 of the Maryl and
Declaration of Rights.® Article 24 protects, anong ot her things,
an individual’s interest in procedural due process. Samuels v.
Tschechtelin, 135 M. App. 483, 523, 763 A 2d 209 (2000).

“To be successful in an action alleging denial of procedura
due process in violation of a property interest, a plaintiff nust
denonstrate that he had a protected property interest, that he
was deprived of that interest, and that he was afforded | ess
process than was due.” 1d. A colorable property interest in a

position of enploynent requires “‘a legitimte claimof

> Article 24 of the Maryl and Decl aration of Rights states:
“That no man ought to be taken or inprisoned or disseized of his
freehold, liberties or privileges, or outlawed, or exiled, or, in
any manner, destroyed, or deprived of his life, liberty or
property, but by the judgnent of his peers, or by the Law of the
| and.”
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entitlement’” to continued enploynment. 1d. at 524 (quoting Bd.
of Regents v. Roth, 408 U. S. 564, 577, 92 S. . 2701, 33 L. Ed.
2d 548 (1972)). That claimnmust be grounded on a source apart
fromArticle 24 itself, “*such as state lawrules or
under st andi ngs that secure certain benefits and that support

clainms of entitlenment to those benefits, or “[a] public

enpl oynment contract.” Samuels, 135 Md. App. at 524, 527 (quoting
Roth, 408 U.S. at 577). The circuit court’s finding that the
City “exercised its right to termnate Cark’s enpl oynent w thout
cause pursuant to Section 12 of the Menorandum of Understanding,”
constituted an inplicit finding that Cark did not have a
legitimate property interest in continued enploynent and, thus,
that he had received any process due to hi munder the

ci rcunst ances. The court’s judgnment resolved all of dark’'s
clainms that were based on an alleged violation of his due process

rights and was an appeal abl e final judgnent.

1. WAs there a Genuine D spute of Material Fact?

Clark contends that the circuit court abused its discretion
in granting summary judgnment prior to the conpletion of
di scovery. In addition, he argues that certain material facts
are genui nely disputed.

A. Gant of Sunmmary Judgnent Prior to Conpletion of D scovery

Clark argues that the court’s grant of sunmary judgnent

prior to the conpletion of discovery “effectively term nated the
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Scheduling Order without a full factual record having been
devel oped,” and that “[d]iscovery woul d have established a ful
evidentiary record that the Court should have had before ruling
on a dispositive Mtion for Summary Judgnent.”

To be sure, the circuit court may “deny a notion for summary
judgnment so that a nore conplete factual record can be
devel oped.” A.J. Decoster Co. v. Westinghouse Elec. Corp., 333
Md. 245, 262-63 634 A 2d 1330 (1994). Maryland Rule 2-501(d)
provi des as follows:

If the court is satisfied fromthe affidavit
of a party opposing a notion for sumary
judgnment that the facts essential to justify
t he opposition cannot be set forth for
reasons stated in the affidavit, the court
may deny the notion or may order a
continuance to permt affidavits to be
obt ai ned or discovery to be conducted or nmay
enter any other order that justice requires.

““The timng of a summary judgnent ruling, i.e., whether it
is to be postponed pending conpletion of discovery or denied in
favor of submission to the fact-finder, falls within the trial
court’s discretion and will be reviewed only for abuse of
discretion.’” Chaires v. Chevy Chase Bank, 131 Md. App. 64, 88,
748 A.2d 34 (2000) (quoting Paul V. N eneyer & Linda M Schuett,
Maryl and Rul es Commentary 95 (2d ed. 1992, Supp. 1998)).

Clark did not submt an affidavit pursuant to Rule 2-501(d).

In his brief, he focuses primarily on the court’s scheduling

order, and argues that he was “substantially prejudiced” by the
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grant of summary judgnent prior to the conpletion of discovery in
accordance with the order.

The status of the scheduling order, in and of itself, has no
di rect bearing on whether the court’s grant of summary judgnment
prior to the conpletion of discovery was an abuse of discretion.
Maryl and Rul e 2-501(a) provides that “[a]ny party nay nmake a
notion for summary judgnent on all or part of an action on the
ground that there is no genuine dispute as to any material fact
and that the party is entitled to judgnent as a matter of |aw”
The court could consider the status of discovery under a
scheduling order in its decision to grant or deny summary
judgnent, but the rule is not limted by such an order.

Gven Cark’s failure to support his allegations that there
were disputes of material fact with “an affidavit or other
witten statenent under oath,” M. Rule 2-501(b), or an affidavit
“that the facts essential to justify the opposition cannot be set
forth for reasons stated in the affidavit,” Ml. Rule 2-501(d), we
are not persuaded that the circuit court erred or abused its
di scretion in considering the notion for summary judgnent prior
to conpletion of discovery under the scheduling order.

B. dark’s Assertion of Genuinely Di sputed Material Facts

In the menmorandum in support of his notion for summary
j udgment, and at the notion hearing, the Mayor asserted that the

material facts surrounding Clark’s term nation were not in
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di spute: that the Gty entered into the MU with Cark, the terns
of which included a right on the part of either party to
termnate Cark’s enpl oynment w thout cause upon forty-five days’
witten notice; that Cark was given notice of term nation
required by section 12 of the MOU on Novenber 10, 2004; and that
Clark was sent a check that would have satisfied the ternms of the
MU in the event of term nation.

I n support of his notion, the Mayor submtted the
affidavit of the Gty Solicitor, who stated that he wote and
delivered the notice letter to Cark on Novenber 10, 2004. The
Mayor also submtted the affidavit of Lieutenant Robert Haukdal,
the Acting Director of the Fiscal Section of the Baltinore Police
Departnent. Haukdal stated in his affidavit that, after Cark’s
termnation, the City continued to pay his biweekly salary of
$5, 769. 24 through Decenber 25, 2004. He also stated that the
City sent Cark a check in the amount of $8,513.22 for “unused
vacation time and conp tinme,” and “a check for $49, 318. 76,
reflecting M. COark’s aggregate salary for six nonths ($75, 000),
m nus deductions.” The relevant payroll records and photocopies
of the checks that were sent to Clark were included.

In his response, Clark argued that, because the Mayor’s
answer to the anended conplaint was in the formof genera
deni al s, “Defendants by their own pleading have put at issue

every material fact concerning every claimalleged in Plaintiff’s
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Complaint.” Cark asserted that there were disputes of materi al
fact surrounding the notice of termnation, arguing in his
response nenorandumthat the notice was “inefficient and
defective” because it was issued by the Cty Solicitor, rather
than the Mayor, and because the Board of Estimates took no part
in his termnation. He asserted that whether the notice
satisfied the contractual requirenent of forty-five days was al so
in dispute.® Cdark further contended in his nenorandum t hat,
with regard to his claimof deprivation of due process, “[i]t is
di sputed whether Plaintiff received . . . notice and was given an
opportunity to be heard before his renoval and term nation.”
Clark submitted no affidavits or other docunents
denonstrating the all eged factual disputes. At the hearing,
counsel noted that “[wle did submt a[] verif[ied] conplaint.”
Maryl and Rul e 2-501(a) provides:

Any party nmay nmake a notion for summary

judgnent on all or part of an action on the

ground that there is no genuine dispute as to

any material fact and that the party is

entitled to judgnent as a matter of law. The

notion shall be supported by affidavit if it

is (1) filed before the day on which the

adverse party’'s initial pleading or notion is

filed or (2) based on facts not contained in

t he record.

The party noving for summary judgnment shoul ders the burden

of proof that no genuine dispute of material fact exists. Carter

® At the notion hearing, Cark argued that the precise
timng of the delivery of the notice was in dispute.
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v. Aramark Sports & Entm’t Servs., 153 Ml. App. 210, 224, 835
A 2d 262 (2003). The novant may satisfy that burden by
“identify[ing] portions of the record that denonstrate absence
a genuine issue of material fact,” Nerenberg v. RICA of S.
Maryland, 131 Ml. App. 646, 660, 750 A.2d 655 (2000), or “by
pl aci ng before the court facts that would be adm ssible in
evi dence or otherw se detailing the absence of evidence in the
record to support a cause of action.” Bond v. Nibco, Inc., 96
Mi. App. 127, 134, 623 A 2d 731 (1993).

The response to a notion for summary judgnent is governed
Maryl and Rul e 2-501(b):

A response to a witten notion for summary
judgnment shall be in witing and shall (1)
identify with particularity each materi al
fact as to which it is contended that there
is a genuine dispute and (2) as to each such
fact, identify and attach the rel evant
portion of the specific docunment, discovery
response, transcript of testinony (by page
and line), or other statenent under oath that
denonstrates the dispute. A response
asserting the existence of a nmaterial fact or
controverting any fact contained in the
record shall be supported by an affidavit or
other witten statement under oath.

“In order for there to be disputed facts sufficient to

of

by

render sunmary judgnment inappropriate ‘there nust be evidence on

which the jury could reasonably find for the plaintiff.’”
Danielewicz v. Arnold, 137 M. App. 601, 612-13, 769 A 2d 274

(2001) (quoting Seaboard Sur. Co. v. Richard F. Kline, Inc., 91

Ml. App. 236, 244, 603 A 2d 1357 (1992)). “Once the novant mnakes
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his showi ng, the burden shifts to the nonnoving party to
‘“identify with particularity the material facts that are
di sputed.’” Nerenberg, 131 Md. App. at 660 (quoting MI. Rule 2-
501(b)). As stated in Nieneyer & Schuett, supra, at 357 (3d ed.
2003) :

A response that sinply denies or argues that

the facts are in dispute wthout inclusion of

an affidavit or other adm ssible evidence is

insufficient. The court cannot treat bald

all egations in a response as creating a

di sputed fact, any nore than it can assune

that contentions nade in an opening statenent

or closing argunent dispute evidence

i ntroduced at trial

The Mayor’s notion for summary judgnment all eged specific
facts that were not in dispute. He submtted affidavits and
ot her evidence in support of his nmotion. 1In his response, Cark
merely propounded a nunber of argunents all eging factual
di sputes. Wth respect to each of his argunents, however, Cark
either failed to identify with particularity the disputed facts,
failed to denonstrate that the facts were in dispute, or failed
to support the alleged dispute with affidavits or other
docunent ati on
Clark’s contention that the Mayor’s general denial of nost

of the avernents in the second anended conpl ai nt places all of
the facts alleged in the conplaint in dispute patently does not

“identify with particularity” the supposed factual disputes. M.

Rule 2-501(b). Simlarly, his argunent in his brief to this
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Court that “[a]ll of the facts as alleged underlying [his due
process] clains are disputed” does not denonstrate any error by
the circuit court in its application of Maryland Rul e 2-501(b).

The Mayor does not dispute that the Cty Solicitor, rather
than the Mayor, delivered to Clark the notice of term nation.
Li kew se, it is undisputed that the Board of Estimates did not
participate in Clark’s termnation. Thus, Cark has not raised a
genui ne dispute as to those facts. It is the legal inplications,
and thus the materiality, of those facts that is in dispute. See
O’Connor v. Baltimore County, 382 Ml. 102, 111-12, 854 A 2d 1191
(2004) (stating that a dispute over whether enpl oynent
regul ati ons enacted by the County violated the County charter is
not a factual dispute).

Clark likewise failed to raise a factual dispute as to
whet her he received proper notice. The Mayor contends that d ark
was term nated w thout cause upon forty-five days’ notice in
accordance with the MOU. It is unclear whether Cark continues
to assert that there is a dispute regardi ng whether the notice
itself satisfied the ternms of the MOU. It appears that he argues
that notice was insufficient due to the timng of the delivery of
that notice based on the fact that the Mayor had announced his
term nation several hours before the notice was delivered, a fact
that is not disputed. 1In his brief to this Court, he states that

“[t]hose material facts were disputed by Defendants in their
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Answer, but then essentially admtted in their Mtion for Summary
Judgnent.” Thus, Cark seens to recogni ze that the facts
surrounding the timng of the delivery of the notice are not in
di sput e.

Despite his argunment that the timng of the notice was
di sputed, he failed to “identify and attach the rel evant portion
of the specific docunment, discovery response, transcript of
testinmony (by page and line), or other statenment under oath that
denonstrates the dispute.” M. Rule 2-501(b). Moreover, the
effectiveness of the notice under the terns of the MOU is not a
factual dispute, but, rather, the basis for dark’s |egal
argunment that the Mayor breached the ternms of the MU  See
O’ Connor, 382 Ml. at 111-12.

We perceive no error in the circuit court’s finding that
there is no genuine dispute of material fact. W turn nowto
whet her the Mayor was entitled to judgnment as a nmatter of |aw.

I[1l1. Is the Mayor Entitled to Judgnent as a Matter of Law?

A. The Mayor’'s Power to Renove the Police Conm ssioner

Clark presents four sonmewhat related argunents with regard
to the Mayor’'s authority to renove the Police Comnm ssioner and
name a new Police Conm ssioner. First, Cark clains that,
because he took an oath of office upon his appointnment as Police
Comm ssioner, he is a public officer who could not be renoved by

the Mayor at will. Second, he asserts that the Police
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Commi ssioner is independent fromthe “interference and control”
of the Mayor. Third, he argues that the Mayor nay renove a
police conm ssioner only in accordance with the PLL, which
provi des for renmoval of the Comm ssioner only for cause.
Finally, he contends that, because he was not legitimately
removed fromhis position, the Mayor had no authority to appoint
a new Pol i ce Comm ssi oner

The Mayor, in response, contends that he has the power to
enter into a contract wwth a police conm ssioner that provides
for renmoval w thout cause. He also argues that the matters of
appoi nting and renoving the Police Conm ssioner are “peculiarly
| ocal in character,” and that a decision limting his power to do
so would inproperly inpinge on the CGty’'s authority over its
Pol i ce Conm ssi oner.

Article XI-A of the Constitution of Maryland provides for
limted self-government by the various counties and Baltinore
Cty.

Ratified by the voters in 1915, Art. Xl-A,
popul arly known as the Hone Rul e Anendnent,
provides for the distribution of powers
between the State Legislature and the
political subdivisions of the State; the
under | yi ng purpose of the Article is to share
with the counties and Baltinmore City, within
wel | -defined limts, powers fornerly reserved
to the General Assenbly so as to afford the
subdi vi sions certain powers of self-

gover nnent .

Cheeks v. Cedlair Corp., 287 M. 595, 597, 415 A 2d 255 (1980).

-20-



Section 1 of Article XI-A provides for “the election of a charter
board” in any county or the Cty, to “prepare . . . a charter or
formof government” for that entity. M. Const. art. Xl-A § 1.
““(A) charter . . .’ which the voters of Baltinore City or
any county may adopt under Art. XI-A s 1 is, in effect, a |ocal
constitution which forns the franmework for the organi zation of
the | ocal government . . . .” Cheeks, 287 M. at 606. Accord
Maryland State Admin. Bd. of Election Laws v. Talbot County, 316
Md. 332, 341, 558 A 2d 724 (1988); Ritchmount P’ship v. Bd. of
Supervisors of Elections for Anne Arundel County, 283 M. 48, 58,
388 A.2d 523 (1978).
After the City or a county adopts a charter by popul ar
el ection, it “shall beconme the law of said Gty or County,
subject only to the Constitution and Public General Laws of this
State, and any public local |laws inconsistent with the provisions
of said charter and any forner charter of the City of Baltinore
or County shall be thereby repealed.” M. Const. art. XI-A 8§ 1.
Baltinmore City adopted a charter (“the Charter”), pursuant
to Article XI-A in 1918. Cheeks, 287 MI. at 599. The Charter
provi des that the Mayor has the power to appoint nunici pal
of ficers: “Except as otherw se provided in the Charter, the Mayor
shall have the sol e power of appointnment of all rnunici pal
of ficers, subject to confirmation by the Cty Council by a

majority vote of its nenbers . . . .” Charter, art. IV, 8 6(a).
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The Charter further provides that the Mayor may renove mnuni ci pal

of ficers:
The Mayor shall have the power to renove at
pl easure all nunicipal officers, except
nmenbers of boards and comm ssions established
by Charter or other |aw, appointed by the
Mayor in the manner prescribed in this
section and confirmed by the Cty Council;
provi ded, however, that appointees hol di ng
of fice pursuant to the provisions of the
Charter relating to the Cvil Service may be
removed fromoffice only in accordance with
such provi sions.

Charter, art. IV, 8 6(c).

“Officer” and “municipal officer” are defined in the Charter
to “include, but . . . not be limted to, the heads of al
departments and bureaus, the nenbers of all comm ssions and
boards, and persons who exercise authority conparable to that of
heads of departments or bureaus.” Charter, art. |, 8§ 2(f).
Article VI1 of the Charter provides for a nunber of executive
departnents: finance, law, public works, fire, health, social
services, education, recreation and parks, planning, mnunicipal
and zoni ng appeals, legislative reference, Gvil Service
Comm ssion, Board of Ethics, and transportation. The Charter
does not address the organization of the police departnent, or
t he appoi ntnent or renoval of the Police Comm ssioner; the only
reference to the Police Comm ssioner in the Charter is by way of

limtation. Article Il, which describes the general powers of

the Mayor and City Council, states:
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To have and exercise within the limts of
Baltinore City all the power commonly known
as the Police Power to the same extent as the
State has or could exercise said power within
said limts; provided, however, that no

ordi nance of the City or act of any nunici pal
of ficer shall conflict, inpede, obstruct,

hi nder or interfere with the powers of the
Pol i ce Conm ssi oner.

Charter, art. 11, § 27.
The 1796 Act of the CGeneral Assenbly incorporating the City
of Baltinore enpowered the City “to pass ordi nances ‘to prevent

and renove nui sances, and al so “through its own police to

enforce them” Altvater v. Mayor & City Council of Baltimore, 31
Md. 462, 467 (1869). Fromthat tinme until 1860, “[t]he Mayor and
City Council of Baltinore . . . had . . . an organized police
force for the protection of the city, which had been, fromtine
to time, increased in nunber, and the regul ation thereof changed
as the wants of the people seened to require.” Mayor & City
Council of Baltimore v. State, 15 Ml. 376, 454 (1860). According
to the Court of Appeals in Upshur v. Mayor & City Council of
Baltimore, 94 Ml. 743, 756-57, 51 A. 953 (1902):

[Dluring [the] period when the police force

was wholly under the control of the

municipality, the city authorities failed to

suppress the disorder and | awl essness whi ch

prevailed to an alarm ng extent, and the

riots and bl oodshed which invariably

acconpani ed a general or local election. The

| aw was defied; the public peace was

di sturbed; the constabul ary were powerl ess,

if not in synpathy with the nob, and

reputabl e citizens were driven by viol ence
fromthe polls. Relief fromthe intolerable
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conditions which existed was finally sought
by an appeal to the CGeneral Assenbly .

By the Acts of 1860, ch. 7, the General Assenbly repeal ed
all laws and ordinances with respect to the Baltinore City police
and created a new police departnment under the control of
commi ssi oners appointed by the General Assenbly. Mayor & City
Council of Baltimore, 15 MI. at 454-55. See also Mayor & City
Council of Baltimore v. Silver, 263 Ml. 439, 447, 283 A 2d 788
(1971); pPhillips v. Ober, 197 Md. 167, 170, 78 A 2d 630 (1951);
McEvoy v. Mayor & City Council of Baltimore, 126 Ml. 111, 115, 94
A. 543 (1915); Upshur, 94 Md. at 756-57. The Court of Appeals
| at er expl ai ned:

Act of 1860, ch. 7, conpletely

separat[ed] the police departnent fromthe

city government . . . . The Police Board was

created and its nenbers and the force

enrolled by themwere nmade State officers and

the city was denied, in the nost positive

manner, any right to interfere with or

control the policenen. The underlying

purpose was to deprive the city of all power

over the police.
Upshur, 94 Md. at 756.7 The Acts of 1860, ch. 7, withstood an
i mredi ate | egal challenge by the City. Mayor & City Council of
Baltimore, 15 Md. 376. From 1860 to 1900, in addition to its

authority to appoint the police comm ssioners, the General

Assenbly had the power to renpve the conm ssioners “for official

" The Court of Appeals further opined: “The change nade
Bal ti nore one of the nost | aw abiding conmunities in the
country.” Upshur, 94 Ml. at 757.
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m sconduct.” Cull v. Wheltle, 114 Md. 58, 78, 78 A 820 (1910).
In 1900, the power to appoint and renove the police conmm ssioners
was transferred to the Governor. 1Id. at 78-79.

By Acts of 1966, ch. 203, the General Assenbly enacted PLL §
16-2, which stated in part, “[t]he Police Departnent of Baltinore
City is hereby constituted and established as an agency and
instrunmentality of the State of Maryland.” PLL § 16-2(a) (1969).
The Police Comm ssioner was designated the head of the
departnment: “The affairs and operations of the departnent shal
be supervised and directed by a comm ssioner of police, who shal
function as the chief police and executive officer of the
departnent, and be known as the Police Comm ssioner of Baltinore
Cty.” PLL 8 16-4 (1969). The Ceneral Assenbly also codified
t he appoi ntnent and renoval of the Comm ssioner by the Governor.
PLL 8 16-5(a) (1969) provided that “[t]he Police Conm ssioner of
Baltimore City shall be appointed by the Governor of Maryland for
a termof six years.” Section 16-5(e), entitled “Renoval,”
stated: “Said Conm ssioner shall be subject to renpbval by the
Governor for official msconduct, nalfeasance, inefficiency or
i nconpet ency, including prolonged illness, in the manner provided
by law in the case of civil officers.”

In 1976, the General Assenbly nodified sections 16-5, 16-6,
and 16-9 of the PLL “[f]or the purpose of providing that the

Pol i ce Comm ssioner of Baltinore City be appointed by the Myor
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of Baltinmore Cty.” Laws of Maryland 1976, ch. 920. To that

end, the Act changed the | anguage of section 16-5(a): “The Police
Comm ssioner of Baltinmore City shall be appointed by the Mayor of
Baltinmore City, subject to confirmation by the Gty Council by a
majority vote of its nmenbers, for a termof six years . . . .~

Al so changed was the | anguage of PLL 8 16-5(e): “The Comm ssi oner
is subject to renoval by the Mayor for official msconduct,

mal f easance, inefficiency or inconpetency, including prolonged
illness, in the manner provided by law in the case of civil
officers.” That is how section 16-5(e) now reads, with the
exception that it nowrefers to “[t]he Police Conm ssioner,”
rather than nmerely “[t]he Conm ssioner.” Compare Laws of

Maryl and 1976, ch. 920, with PLL 8§ 16-5(e). The General Assenbly
made no changes to PLL 8§ 16-2, which still designates the Police
Departnent as “an agency and instrunentality of the State of

Maryl and.” Li kewi se, the General Assenbly |left unchanged section
16-4, which states that the Police Conm ssioner is “the chi ef
police and executive officer of the departnent.”

In cases dating back to shortly after the creation of the
police department, the Court of Appeals has consistently held
that the Gty is not liable for the actions or inaction of
menbers of the departnent. Silver, 263 Ml. 439; Green v. Mayor &
City Council of Baltimore City, 181 Md. 372, 30 A 2d 261 (1943);

Taxicab Co. of Baltimore City v. Mayor & City Council of
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Baltimore, 118 MI. 359, 84 A 548 (1912); Sinclair v. Mayor &
City Council of Baltimore, 59 Ml. 592 (1883); Altvater, 31 M.
462.

Silver arose fromthe riots that occurred in Baltinore Gty
after the assassination of Dr. Martin Luther King, Jr., in 1968.
Hundreds of victins of property destruction brought suit against
the City, invoking the Riot Act of 1835, which provided for suits
agai nst | ocal governnments to recover damages that resulted from
riots. The Gty argued that because the police departnent is an
agency of the State, and it had no direct control over the
departnent, it could not be |iable under the Riot Act. The Court
agreed that the departnment is a State entity and beyond the
control of the Gty governnent:

[I]t may be fairly stated that The Police
Omi bus Act of 1966, [ch. 203 of the Acts of
1966,] the Act which affects the instant
case, does not differ greatly fromits
predecessor acts insofar as separating the
City fromany control over the police
departnent is concerned. In The Police

Omi bus Act of 1966, control of the
department is vested in the State with

i mredi at e supervi sion and direction of the
department under a police comm ssioner who is
appoi nted by the Governor. Further support
for the autonony of the police departnent is
found in Article 2, Section 27 of the Charter
of the Gty which provides that, “(No

ordi nance of the City or act of any nunici pal
of ficer shall conflict, inpede, obstruct,

hi nder, or interfere with the powers of the
Pol i ce Conmi ssi oner.”

Silver, 263 MI. at 450 (footnote omtted).
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Clea v. Mayor & City Council of Baltimore, 312 M. 662, 541
A 2d 1303 (1988), was decided after the CGeneral Assenbly had
transferred the power to appoint the Police Comm ssioner fromthe
Governor to the Mayor of Baltinmore City. The Court, in Clea
again held that the Cty did not incur respondeat superior
liability for the tortious acts of police officers. The Court
grounded its holding on the departnent’s status as a State
agency:

By Ch. 367 of the Acts of 1867, the
General Assenbly of Maryland nade the Police
Department of Baltinore City a state agency;
its officials and officers were designated as
state officers. Since that tine, this Court
has consistently held that Baltinmore City
shoul d not be regarded as the enpl oyer of
menbers of the Baltinore Gty Police
Departnment for purposes of tort liability.

It is true that, by Ch. 920 of the Acts
of 1976, the Ceneral Assenbly transferred the
power to appoint the Baltinore City Police
Comm ssioner fromthe Governor to the Mayor
of Baltinore CGty. At the sane tine,
however, the General Assenbly nmaintained the
express designation of the Baltinore Gty
Police Departnent as a state rather than a
| ocal governnent agency. Furthernore, the
General Assenbly, and not the Baltinore City
Council, has continued to be the legislative
body enacting significant |egislation
governing the Baltinore City Police
Depart ment .

Clea, 312 Mi. at 668-69 (citations and footnote omtted).
In Baltimore Police Dept. v. Cherkes, 140 M. App. 282, 780

A.2d 410 (2001), this Court determ ned that the Baltinore Cty
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Pol i ce Departnment enjoys State sovereign inmunity fromtort
l[iability. Qur analysis included a discussion of the status of
the police departnent as a State agency:

By Chapter 367 of the 1867 Laws of
Maryl and, the CGeneral Assenbly nmade the BCPD
a State agency, and designated its officials
and officers as State officers. That
enact nent appears today in section 16-2(a) of
the Public Local Laws of Baltinore Gty .

* * *

Article 16 of the Code of Public Local
Laws of Baltinore City, entitled “Police
Departnent,” is a conprehensive set of | ocal
| aws passed by the CGeneral Assenbly that
creates the BCPD and governs its operation.

* * *

By contrast, the Baltinore City Charter,
by which the powers, structure, and functions
of the Gty governnent are defined, makes no
nmenti on of the BCPD, a police departnent, or
any police force. |Indeed, the sole reference
to the Commi ssioner is by way of limtation
of the City s powers.

The BCPD is entirely a creature of the
Ceneral Assenbly, as Article 16 of the Code
of Public Local Laws of Baltinore City makes
plain. The Court of Appeals’s observation in
Clea, in 1988, that the CGeneral Assenbly, not
the Baltinmore City Council, is the
| egi sl ati ve body that enacts significant
| egislation directing the structure and
functions of the BCPD, is as true today as it
was 13 years ago.

Id. at 303, 311-12 (citations and footnotes omtted).

The appoi ntment and renoval of public officers is governed
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by constitutional provisions or statutes. See Buchholtz v. Hill,
178 Md. 280, 284, 13 A 2d 348 (1940) (stating that “[t] he power
to select the public officials of a State resides originally in
the people, who may provide in their Constitution how the power
shal | be exercised, or |eave to the Legislature the privilege of
providing for the selection of any officials”); Ash v. McVey, 85
Md. 119, 128-29, 36 A 440 (1897) (referring to the “power of the
Legislature to provide for the appointnment or renoval of officers
by the statutes creating the offices”). See also Macaluso v.
west, 352 N.E. 2d 382 (Ill. App. C. 1976) (stating that, “[i]n

t he absence of a provision in the Constitution to the contrary,

t he renoval or suspension of a public officer, whether elected or
appointed, is generally considered a subject within the control
of the legislature, which can designate the grounds for and node
of suspension or renoval”); Eugene McQillan, 4 Law of Municipal
Corporations 8§ 12.229 (3d ed. 2002) (stating that “[t] he subject
of the renoval of public officers, either elective or appointive,
is wwthin legislative control, unless prescribed or limted by
organic law'). An official enpowered to renove a public officer
may do so only in accordance with the constitutional provision or
statute providing for the renoval. See Goodman v. Clerk of the
Circuit Court for Prince George’s County, 291 Ml. 325, 329, 435
A 2d 422 (1981) (stating that a valid appoi ntnent requires

“strict conpliance wth the statutory provisions granting the
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power to appoint”); cull, 114 Ml. 58 (holding that the Governor’s
constitutional and statutory power of renoval for cause does not
i nclude the power to suspend). See also Golaine v. Cardinale
361 A 2d 593, 597 (N.J. Super. C. Law Div. 1976) (stating that
“the power to renove, once conferred, nay only be exercised in
strict conpliance with the procedural and substantive provisions
of the applicable statute”); MQillan, supra (stating that “if
t he power of renoval is conferred by the charter or |egislative
act it can neither be extended nor restricted by ordi nance or
contract”).

| N Buchholtz, the appellant had filed a petition for a wit
of mandanus based on his having been appointed Clerk to the
County Conmi ssioners of Allegany County by the Governor. The
Court of Appeals stated that “[i]Jt is well settled in Maryl and
t hat the Governor has no inherent power to appoint to office, and
t hat he can make an appoi ntnment only when clothed with authority
by the Constitution or the Legislature.” Buchholtz, 178 M. at
287. The Court noted the Governor’s constitutional power to

appoint civil officers “*unless a different node of appointnent

be prescribed by the Law creating the office,”” and to fil
vacancies “‘in any office which the Governor has power to fill."”
Id. at 285 (quoting Mi. Constitution art. Il, 8§ 10-11). The

Court determ ned, however, that the Governor “has no authority to

make the appointnment of Cerk to the County Conm ssioners of
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Al | egany County since the Legislature has prescribed that the
Clerk shall be elected.” Buccholtz, 178 Mi. at 285.

Cull involved the suspension by the Governor of three
menbers of the Board of Police Conm ssioners of Baltinore Gty
based on “‘ conplaints and charges of inconpetency and official
m sconduct’ against them” cull, 114 Md. at 77. The Court of
Appeal s explained the Governor’s statutory authority with respect
to the Comm ssioners as follows: “*[Alny of said comm ssioners
shal |l be subject to renpoval by the Governor for official
m sconduct or inconpetency, in the manner provided by law in the
case of other civil officers.”” 1Id. at 79 (quoting Code of
Public Local Laws art. 1V, 8 740 (1900)). Additionally, the
Governor was enpowered by local lawto fill vacancies on the
Boar d.

The Court noted that the Governor’s authority to renove
commi ssioners coincided with his constitutional authority to
renove civil officers generally:

“The CGovernor may suspend Or arrest any

mlitary officer of the State for

di sobedi ence of orders or other mlitary

of fense; and may remove himin pursuance of

the sentence of a Court Martial; and may

remove for inconpetency or m sconduct al

civil officers who received appoi ntnment from

the executive for a termof years.”
Cull, 114 Md. at 79 (quoting MI. Constitution art. Il, 8§ 15).
But, neither the general constitutional authority to renove civil

officers, nor the specific statutory authority to renove Police
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Conmi ssi oners,

i ncl uded the power to suspend the Comm ssioners.

Accordingly, the Court held that the Governor had no such

power :

[ The] | anguage of [MJ. Constitution art. 11,
§ 15] itself nmust be adnmitted to be at | east
suggestive, for when the sane section

aut hori zed the Governor to “ suspend or
arrest” a mlitary officer for causes given,
and to remove himin pursuance of the
sentence of a court-martial, and then, when
it deals with civil officers, only authorizes
himto “ remove” them the maxim “expressio
unius est exclusio alterius” naturally
suggests itself. There is no other power of
renoval of these officers expressly given to
the Governor, either by the Constitution or
by statute, and there is not only no express
power of suspending them given him but a
striking contrast is nade between his powers
in reference to mlitary officers and those
concerning civil officers.

* * *

If the people of the State of Maryl and, who
framed the Constitution through their
representatives and then by their votes
ratified it, are to be judged by their
actions, they have unm st akably decl ared t hat
it is not their will that those occupying

i mportant public offices be deprived of them
nmerely because they are charged with

I nconpet ency or m sconduct.

Id. at 79-80, 83-84.

The Baltinore City Police Departnent

is a State agency

governed by the enactnents of the General Assenbly. The Mayor

enj oys no inherent authority over the departnment or the office of

Pol i ce Conmmi ssioner. The authority given to the Mayor

in Article

IV of the Charter to appoint nunicipal officers, and to renove
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officers “at pleasure,” does not relate to the Police
Comm ssioner. Both the Mayor’s power of appointnment and renoval
of the Police Conm ssioner are governed by PLL § 16-5.

The General Assenbly did nothing nore than transfer to the
Mayor the sanme power of renoval previously held by the Governor.
Compare PLL 8 16-5(e) (1969), with PLL 8 16-5(e) (2005).
Patently, the Mayor’s authority to renove a Police Conm ssioner
appoi nted pursuant to lawis the sane as that of the Governor’s
prior to 1976. Like the Governor, the Mayor may only renove the
Comm ssioner “for official m sconduct, malfeasance, inefficiency
or inconpetency, including prolonged illness, in the manner
provided by law in the case of civil officers.” PLL 8 16-5(e)
(2005) .

Article Il, section 10 of the Constitution of Mryl and
enpowers the Governor to “nom nate, and, by and with the advice
and consent of the Senate, appoint all civil and mlitary
officers of the State, whose appointnent, or election, is not
ot herwi se herein provided for, unless a different node of
appoi ntment be prescribed by the Law creating the office.”
Article Il, section 15 states that the Governor “may renove for
i nconpet ency, or msconduct, all civil officers who received
appoi ntment fromthe Executive for a termof years.” The Court

of Appeals has stated that “[t]he term‘civil office, in

Article Il, “seens to be synonynmous with ‘public office .”
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Nesbitt v. Fallon, 203 Ml. 534, 544, 102 A 2d 284 (1954).
“It is well established that a position is
held to be a public office when it has been
created by |law and casts upon the incunbent
duties which are continuing in their nature
and not occasional, and which call for the
exerci se of sone portion of the sovereignty
of the State. The nost inportant
characteristic of a public office, as
di stingui shed from any ot her enploynent, is
the fact that the incunbent is entrusted with
a part of the sovereign power to exercise
sone of the functions of government for the
benefit of the people.”

Id. (quoting Buchholtz, 178 M. at 283).

Maryl and Code (1984, 2004 Repl. Vol.), 8§ 3-307 of the State
Government Article (“State Gov.”), sets forth the manner in which
the Governor may renove a civil officer. Section 3-307(a) states
that the Governor may act upon “the filing of a conpl aint agai nst
acivil or mlitary officer.” The Governor is required to
provide the officer with “a copy of the conplaint,” and “notice
of the tinme when the Governor shall hear the conplaint.” State
Gov. 8§ 3-307(a)(1l). The Governor is also authorized to conpel
the attendance of wi tnesses at the hearing, provide for paynent
of fees and expenses to w tnesses, deternm ne who nust pay costs,
and enforce any such orders. State Gov. 8§ 3-307(a)-(b). Renoval
of a civil officer by the Governor therefore requires, at a
m nimum notice of the conplaint against the officer and a

hearing. It follows that the Mayor’s power to renove a Police

Conmi ssi oner under PLL 8§ 16-5(e) is also limted to renoval for
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cause, and requires notice of the cause and a hearing as provided
for in the statute.

B. Effect of the Enploynent Contract

Cl ark argues that, because the Mayor’s power of renoval is
limted to renoval for cause, the provision in the enpl oynent
contract giving the Mayor the “right to term nate w thout cause”
is unenforceable. 1In the alternative, he argues that the Mayor
breached the contract by failing to provide sufficient notice of
term nation under the ternms of the contract.

The Mayor asserts that the contract is unanbi guous, valid,
and enforceable, and that the Gty provided the requisite forty-
five days’ notice of term nation.

W have said that, “‘[a]s a general rule, parties are free
to contract as they wsh.’” white v. Simard, 152 M. App. 229,
248, 831 A 2d 517 (2003), arffr’d, 383 Mi. 257, 859 A 2d 168 (2004)
(quoting State Farm Mut. Auto. Ins. Co. v. Nationwide Mut. Ins.
Co., 307 Md. 631, 643, 516 A 2d 586 (1986)). Nevertheless, “‘a
contract conflicting with public policy set forth in a statute is
invalid to the extent of the conflict between the contract and
that policy.’” Medex v. McCabe, 372 M. 28, 39, 811 A 2d 297
(2002) (quoting McCabe v. Medex, 141 Md. App. 558, 566, 786 A.2d
57 (2001)).

Section 2 of the MOU expressly provides that Cark could be

renoved by the Mayor in accordance with PLL 8§ 16-5(e), and
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states that “nothing in this Agreenent shall affect the rights of
the Mayor in that respect.” But, it then purports to define
“just cause” differently than the statutory provisions, and in
section 12, provides that “[e]ither party may termnate this
contract at any tine, by giving forty-five (45) days prior
witten notice to the other.” Together, these provisions expand
the Mayor’s renoval authority beyond that granted by the General
Assenbly. They are, therefore, invalid. As a matter of |aw,
the Mayor was not entitled to sunmary judgnment based on the
invalid terns of the MOU. To be sure, the appointnent and
renoval of a Police Conm ssioner nay be “peculiarly local in

character,” but the Police Conmm ssioner is the head of a State
agency. The Mayor’s power of renoval has been |imted by the
General Assenbly. The appropriateness of this policy is a matter
for the General Assenbly, not this Court, to consider.

Under PLL § 16-5, the Police Comm ssioner nmay be
involuntarily term nated by the Mayor only for cause as defined
by PLL § 16-5(e).® This case involves an appoi ntnent subject to

a witten contract between the parties — a contract in which

certain rights and obligations not contenplated by the Public

8 PLL § 16-5(f) states: “In case of death, resignation,
retirement, renoval or disqualification of the Police
Comm ssi oner, the Mayor shall appoint a successor for the
remai nder of the termso vacated.”
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Local Law were accepted by each party.® For exanple, in exchange
for certain financial commtnents nmade to the appointee, the Cty
was not bound to a fixed termof years that it could shorten only
for cause.

The City contends that sonme nodification of the statutory
ternms of enploynent fixed by the statute was necessarily within
the contenplation of the legislature and therefore within the
authority of the parties to acconplish by contract. Whatever
validity, if any, that argument nay have with respect to other
aspects of the MU, it does not extend to the very basic el enments
of the termof office and grounds for renoval from office.
Everything in the history of this office and the actions of the
General Assenbly with respect thereto suggests that the State did
not intend to authorize the City to assune the degree of control
over the State’'s police agency that would flow fromwhat is
essentially a | oss of tenure otherw se provided by statute.

Thus, the circuit court erred in holding as a matter of |aw
that the entire contract between the parties was valid and
enforceable. W shall therefore reverse and remand to the
circuit court. On remand, the circuit court nust consider the

addi ti onal questions that have been raised by the Gty, including

° PLL 8§ 16-5(b) states: “The Police Conmn ssioner shal
receive a salary as may be provided in the annual Ordi nance of
Estimates of Baltinmore City, but in no event |ess than $25, 000
per year.” As noted, the MOU provided for a salary of $150, 000.
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questions of waiver, estoppel, and damages.'°

10 The Mayor contends that Cark is barred from argui ng that
the MOU i s unenforceabl e based on “fam liar principles of
estoppel or waiver,” to the effect that “[a] party who, |ike
Clark, accepts the benefits of a contract, cannot subsequently
di savow the existence, validity or effect of the contract.” Sone
courts have recogni zed an exception to the general rule, however,
that “[w] here the contract is void as agai nst public policy or
agai nst an express mandate of the |aw, a person who has accepted
a benefit thereunder will not be estopped to defend agai nst the
contract when it is sought to be enforced against him’” McMullin
v. McMullin, 926 S.W2d 108, 111 (Mb. Ct. App. 1996) (quoting 31
C.J.S. Estoppel 8§ 110). In McGinley v. Massey, 71 M. App. 352,
361, 525 A 2d 1076 (1987), this Court stated that “[a]
corporation cannot be estopped to set up illegality as a defense
to an action on a contract.” Moreover, whether a party who
accepted benefits conferred by a contract is estopped from
chal l enging the validity of the contract is a factual question
that “necessarily depends on the particular circunstances of each
case.” Faller v. Faller, 247 M. 631, 637, 233 A 2d 807 (1967).
The circuit court did not consider estoppel and waiver inits
grant of summary judgnent.

The Mayor also urges us to affirmthe circuit court’s grant
of summary judgnment with respect to Clark’s claimfor nonetary
damages. Section 2.B. of the MOU states that, in the event Cark
was term nated other than for just cause, forced to resign, had
his sal ary reduced, or was not reappointed other than for just
cause, he was to be paid “a |unp sum paynent, as and for
addi ti onal conpensation/severance, equal to six (6) nonths
aggregate salary,” along with conpensation for accrued benefits.
Section 2.B. further states: “Should O ark not be reappointed or
term nated wi thout just cause, Cark agrees that the additional
conpensati on/ severance | unp sum paynent set out above shal
satisfy all obligations City has to Clark as a result of the
term nati on/ non-reappoi nt ment.”

The Mayor argues that *Paragraph 2B of the contract is a
val id and enforceabl e provision providing for limtation of
liability and |iquidated damages,” and maintains that C ark has
al ready been paid all the nonetary damages to which he is
entitled. Because the court ruled that section 12 of the MAU was
valid and enforceable, and that C ark had been properly
term nated under that provision, it did not address whether
section 2.B. limts Cark’s claimfor damages.
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JUDGMENT REVERSED; CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE
CITY FOR PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION.

COSTS TO BE PAID BY MAYOR AND CITY
COUNCIL OF BALTIMORE.
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