Brass Metal Products, Inc. v. E-J Enterprises, Inc. et al., No. 1580, Sept. Term 2008.
HEADNOTE:

CONVERSION; INTELLECTUAL PROPERTY; CUSTOM AND USAGE; TORTIOUS
INTERFERENCE WITH CONTRACT,; CIVIL CONSPIRACY; INJURIOUS
FALSEHOOD; INTENTIONAL MISREPRESENTATION; NON-DISCLOSURE;
CONFIDENTIAL RELATIONSHIPS; CONSTRUCTIVE FRAUD.

To establish aclaim for conversion, the plaintiff must first demonstrate that he or she had a
property interest in property that was allegedly converted. Where E-J Enterprises ordered
and paid for duminum railingsto store for Brass Metal until Brass M etal requested delivery,
E-J Enterprises owned the railings until it sold them to Brass Metal. When E-J Enterprises
sold therailings to another company, it may have violated the business agreement between
the parties, but its actions did not constitute conversion. The claim that E-J Enterprises
converted Brass Metal’s interest in the designs of the aluminum railings asserts intangible
property rights. Conversion claims for intangible property rights are limited to situations
where the intangible property rights are merged into a document that has been transferred.
Where no such showing was made, the conversion claim failed.

Brass Metal alleged that, based on custom and usage, E-J Enterprises converted the
unpatented design of its railings. Brass Metal cites no case holding that custom and usage
in an industry can create property rightsthat giveriseto aconversion claim. Evenif custom
and usage could create property rights, Brass M etal failed to present sufficient evidence to
establish that there was a uniform, definite, and well-established custom in the aluminum
extrusion industry that a person who creates a die possesses a property right in the shapes
created from the die.

BrassMetal failed to produce sufficient evidenceto create ajury question regarding whether
aconfidential relationship existed between the parties, such that E-J Enterprises had a duty
to disclose its business dealings with Brass Metal’ s competitor. Where two businesses are
engaged in an “arms-length” transaction to further their own separate business objectives,
a confidential relationship does not exist. E-J Enterprises did not exercise the type of
dominion and influence over Brass Metal that would establish a confidential relationship.
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This appeal arises from a dispute between appellant, Brass Metal Products, Inc.
(“Brass Metal”), and appellees, E-J Enterprises, Inc. (“E-J Enterprises’) and its President,
Eric Johnson. E-JEnterprises, awholesale metal distributor, entered into an agreement with
Brass Metal to provide “just-in-time” inventory services, which entailed purchasing
aluminum railingsdirectly from aluminum extrusion mills, storing theserailings, and selling
them to Brass Metal as needed. The railings were designed by Brass Metal’s owner and
President, James Burger, but Mr. Burger did not patent hisrailing designs.

In April 2006, E-J Enterprises sold railings that were being held for Brass M etal to
another company, Parthenon Installations (“Parthenon”). Thomas Martin, a Brass Metal
salesman, owned amajority interest in Parthenon. InJuly 2006, when Mr. Burger discovered
that Parthenon had established a manufacturing facility that was a“duplicate” of hisfacility,
Mr. Burger fired Mr. Martin. Mr. Burger then requested that E-J Enterprises stop selling
railings based on Mr. Burger’s design to Parthenon. E-JEnterprisesdeclined Mr. Burger’s
request.

In October 2006, Brass Metal filed a complaint in the Circuit Court for Howard
County against E-J Enterprises, Mr. Johnson, Parthenon, Mr. Martin, and
Anastasios Pantoulis, part-owner of Parthenon, requesting injunctive relief and damages.
Prior to trial, Brass Metal settled with Parthenon, Mr. Martin, and Mr. Pantoulis, and they
were dismissed from the case. Trial proceeded against E-J Enterprises and Mr. Johnson. On
August 22, 2008, after six days of trial, at the close of Brass Metal’s case, the circuit court

granted appellees motion for judgment.



Brass Metal appealed. It presents five questions for our review, which we have
reorganized and rephrased:

1. Did the circuit court err in granting appellees’ motion for judgment on
Count I, conversion?

2. Did the circuit court err in granting judgment on count 11, tortious
interference with contract, on the ground that there was insufficient
evidence to present to the jury regarding damages or the existence of
contracts with third parties?

3. Did the circuit court err in granting appellees’ motion for judgment on
counts IV, V, VII, VIII, and I X, which asserted claims for injurious
falsehood, civil conspiracy, false representations, non-disclosure or
concealment, and constructive fraud and misrepresentation?

4. Did thecircuit court err in precluding Brass Metal from using the term
“trade secret” in front of the jury and in finding that the Maryland
Uniform Trade Secret Act (“MUTSA™”) preempted acommon law claim
for misappropriation of trade secrets?

5. Did the court err in excluding from evidence: (1) two depositions; and
(2) anon-disclosure agreement between Mr. Martin and Mr. Burger?

For the reasons set forth below, we shall affirm the judgment of the circuit court.
FACTUAL AND PROCEDURAL BACKGROUND
Brass Metal is a manufacturer and distributor of aluminum railing products.
Mr. Burger, President of Brass Metal, testified that he designed several aluminum railings
for hiscompany to sell. Therailing system had interchangeable caps, which were named the
Jersey Cap, the Senate Cap, the Waverly Cap, the Snap Cap, the Top Rail Cap, the
Winchester Cap, the Maryland Cap, and the Slimline Cap, and each had adifferent shape and

design. No patent was obtained for the designs of these aluminum railings. There was
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testimony that the shapes of at |least some of these railings were similar to others in the
aluminum industry.

Brass Metal purchased its aluminum railings from four different mills. Tifton;
Loxcreen; Bonnell; and Pennex. The mills created Mr. Burger’s aluminum railings using
an extrusion process. Brass M etal described this process as making “a shape by forcing the

"1 A dieisatool or device

metal through adie or mold to givethe railing its specific design.
“for imparting a desired shape, form, or finish to a material.” WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY, UNABRIDGED 628 (2002).

Mr. Burger testified that, per his agreements with the mills, Brass Metal wasthe only
company that was allowed to “run the material” from hisdies, and “if [he] wanted anybody
elseto have access to that material, [he] would have to give written permission . . . to allow

"2 Once a die was created, the mill

[the mills] to take materials of those d[ies] and shapes.
retained possession of the die. Mr. Burger testified that he chose these mills because he
received assurancesthat his*“designswere going to be protected, and the designsand profiles

were not going to be copied or distributed anywhere else.”

! Extrusion isthe “[o]peration of forcing copper, aluminum, magnesium, their alloys
or plastics at the optimum temperature through a die to manufacture specific shapes such as
rods, tubes, and varioushollow or solid sections.” SCIENCE & TECHNOLOGY ENCY CLOPEDIA
194 (Univ. of Chicago Press ed. 2000).

2 Mr. Burger tegtified that five of his designs appeared in Loxcreen’s catalog, but
Loxcreen was prohibited from selling his designs “in the Delmarva area,” Brass Metal’s
“primary area of manufacturing and distribution.” In exchange, Loxcreen gave Mr. Burger
“credit against more profiles being generated to offset the cost.”
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In 1999, Mr. Martin contacted Mr. Burger to discuss the possibility of purchasing
Brass Metal and operating the business. Mr. Burger was concerned that Mr. Martin lacked
the money to purchasethe business and the necessary experienceintheindustry. Mr. Burger
and Mr. Martin agreed that Mr. Burger would train Mr. Martin, which he did for
approximately ayear and a half, during which time Mr. Martin was not paid.

In March or April 2001, Mr. Burger formally hired Mr. Martin as a salesperson for
BrassMetal. Mr. Burger initially paid Mr. Martin through his company, Thomas Martin &
Associates, $5,000 per month. This was subsequently increased in 2002 to $8,000 per
month. Brass Metal did not provide Mr. Martin with any employment benefits. During the
time that Mr. Martin worked for Brass Metal, he also worked for three other companies.

In 2001, Mr. Martin’s son-in-law, Mr. Pantoulis, created Parthenon Installations, a
company that provided installation servicesfor BrassMetal’ s clients. Because Brass Metal
did not provide installation services, Brass Metal would direct customers who requested
installation services to Parthenon or one of the other two companies that performed
installation work for Brass Metal. The companies that provided installation services for
Brass Metal would install the railings and, once the companies received payment from the
customer, they would pay Brass Metal for therailings. If acustomer wanted to purchase the
railings without installation services, it would purchase the railings directly from Brass

M etal.



Mr. Burger had been purchasing general materials for the railings from E-J
Enterprisesbeginning in 1986 or 1987. In 2002, E-J Enterprisesand Brass Metal agreed that
E-J Enterprises would provide “just-in-time” inventory services for Brass Metal. E-J
Enterprises became the exclusive supplier for Brass Metal’s products, which involved
ordering Brass Metal’s products from various mills, stockpiling the railings, and supplying
the material to Brass Metal asneeded. Pursuant to this agreement, Brass M etal was required
to pay E-J Enterprises for the inventory within 30 days of delivery to Brass Metal.
Mr. Burger sent lettersto Bonnell, Loxcreen, and Pennex authorizing these millsto sell E-J
Enterprises’ railingsbased onthediescreated for Mr. Burger’ sdesigns.® Mr. Burger testified
that he advised E-J Enterprises that he would “buy all the dies that [E-J Enterprises] would
need for [his] usage so [he] could keep control.”

In 2003, Mr. Martin and Mr. Pantoulis met with Mr. Burger to revisit the issue of
purchasing Brass Metal. Mr. Burger did not agree to sell the business to Mr. Martin.

In 2004, Mr. Martin purchased a 60 percent interest in Parthenon. Mr. Martin did not
advise Mr. Burger that he purchased a controlling interest in this company.

In 2005, Mr. Martin visited E-J Enterprises’ officesand advised Mr. Johnson that “ he
was planning to build a manufacturing facility to manufacture railing,” and “he would like

for EJto do for hiscompany what they did for Brass Metal Products.” Mr. Johnson testified

® The letter to Pennex authorized Pennex to sell E-J Enterprises railings made from
the die “titled ' Basic Snap Rail” and “1.650 Snap Cover” “at whatever pricing Pennex and
E-J have agreed upon without further contact or confirmation from [Brass Metal].”
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that, initially, he declined Mr. Martin’s offer, and he instructed his wife, who was E-J's
contact with Brass M etal, to advise Mr. Burger about Mr. Martin’s proposal.

In March 2006, Mr. Johnson reconsidered his earlier decision and decided to supply
Parthenon with aluminum railings. Mr. Martin provided E-J Enterprises with drawings for
therailings. E-JEnterprisesdetermined that, once Parthenon paid for therightsto a die that
was identical to that used to make the designs sold by Brass Metal, E-J Enterprises could
immediately sell theidentical railingsinitsinventory to Parthenon, aslong asit could supply
Brass Metal with theinventory it needed. E-JEnterprises provided an invoiceto Parthenon,
which included a*“die service charge.” After Parthenon paid theinvoice, in April 2006, E-J
Enterprises began to supply Parthenon with railings from its inventory.

In July 2006, Mr. Burger required that Parthenon purchase railings on a cash on
delivery basis. Parthenon was not paying Brass Metal for the materialsitinstalled in 30 days,
as agreed. Rather, it was waiting to pay until 120 to 150 days after completing the work.
After Parthenon was“ puton a COD” status, it did not purchase any morerailingsfrom Brass
Metal.

That same month, Mr. Burger learned that Mr. Martin and Parthenon had set up a
“separate operation” to manufacture railings. Mr. Burger went to the address, and he
discovered a “duplicate of [his] operation,” which he described as six people “cutting,

punching, welding . . . and powder coating, and all . . . [his] shapes were sitting there on the



racks.” After hediscovered thisfacility, Mr. Burger terminated Mr. Martin’s employment
as a salesman with Brass Metal.

Mr. Burger called Mr. Johnson to learn “how Tom had gotten my materials.”
Mr. Johnson advised Mr. Burger that he had sold Parthenon the materials. Mrs. Johnson
subsequently asked if she and her husband could go to dinner with Mr. Burger and hiswife
to talk about the situation.

On July 21, 2006, Mr. Burger and hiswife met for dinner with Mr. and Mrs. Johnson
to discuss the business relationship between Brass Metal and E-J Enterprises. Mr. Burger
was upset that E-J Enterprises was supplying Mr. Martin’s company with what he believed
to be hisrailings, based on the shapes designed by him. He asked Mr. Johnson to stop selling
aluminum railingsto Mr. Martin, but Mr. Johnson refused.

In aletter dated August 30, 2006, Mr. Burger advised Pennex that it “revoke[d] the
right” of E-J Enterprisesto “order material” from hisdies. Mr. Burger further advised that
“[d]uplication of these shapes by E-J or anyone else would constitute infringement of our
proprietary products.” Mr. Burger similarly advised Pennex that E-J Enterprises was no
longer permitted to purchase material based on Mr. Burger’s designs.

On October 19, 2006, Brass Metal filed a complaint in the Circuit Court for Howard

County against E-J Enterprises, Parthenon, Mr. Martin, Mr. Johnson, and Mr. Pantoulis.



BrassMetal alleged thefollowing claims: (1) breach of employment contract/obligation; (2)
civil conspiracy; (3) breach of employment obligation; and (4) injunctive relief.*

On January 23, 2007, Brass Metal filed a first amended complaint, which did not
referencetheinitial complaint.> Count | alleged that the defendants converted BrassMetal’s
“trade secrets, confidential information, unique dies, Product, customers and contracts[.]”
Count Il alleged that the defendants “deliberately interfered with/or converted several
contracts of Plaintiff, including alucrative NV Homes contract, for their sole benefit and to
cause injury to Plaintiff .. ..” Count Il alleged that the defendants “interfered with the
economicrelationships” of BrassMetal “ by both interferingwith contracts” and * by working
with suppliers and extruders, wrongfully using Plaintiff’s trade secrets, confidential
information, dies, designs and business acronym (ACRS) to deceive said entities into
believing that Architectural Columns and Rails Systems (ACRS), owned by Defendant
Parthenon, was in fact Advanced Columns and Rails Systems (ACRS).”® Count IV alleged
that the defendants engaged in “injurious falsehood” when they “falsely represented to

customers, suppliersand extruders” that BrassMetal’s* proprietary dies, designsand railings

* There was a separate lawsuit involving Brass Metal and E-J Enterprises in Anne
Arundel County, which settled prior to trial in this case.

> We note that “an amended complaint complete in itself, without reference to the
complaint that preceded it, replaces an earlier complaint in its entirety, and the earlier
complaintisregarded as withdrawn or abandoned.” Priddy v. Jones, 81 Md. App. 164, 169
(1989), cert. denied, 319 Md. 72 (1990).

® Brass Metal conducts business under its trade name, Advanced Columns and Rails
Systems (“ACRS”).
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... were properly available to Defendants for sale[.]” Count V alleged that the defendants
engaged in a civil conspiracy to interfere with and convert Brass Metal’s property, which
involved “deceiving customers and suppliers regarding the ownership of trade secrets,
confidential information, dies, Product and contracts . . . .” Count VI alleged that the
defendants knowingly made “fal se representations” with theintent “that Plaintiff would act
inreliance on said fal se representationg.]” Count VIl alleged that the defendants made false
representations and “intentionally created in the mind of customers, suppliers and extruders
untrue and misleading material facts,” which included “the representation [that] the
Defendants were rightfully entitled to trade secrets, confidential information, dies, designs,
products, acronym, and contracts which belonged to Plaintiff.” Count V111 alleged that the
defendants“ deceived Plaintiff by intentionally concealing and/or not disclosing to Plaintiff”
that the defendants “were planning to use Plaintiff’ s trade secrets, confidential information,
proprietary dies, designs, acronym and Product to compete with Plaintiff and to wrongfully
convert his contracts and customers for their own benefit[.]” Count 1X alleged that the
defendants engaged in constructive fraud when they “ breached alegal and/or equitable duty
owned to Plaintiff to avoid converting Plaintiff’s property and customers fraudulently[.]”
Count X requested an injunction because “Defendants continue to illegally use his trade
secrets, confidential information, designs, Product and proprietary dies in their business.”
Count X1 alleged that Mr. Martin breached his employment contract when he converted

Brass Metal’s “contracts and customers for his own benefit.” Count XII alleged that



Mr. Martin breached afiduciary duty that he owed to Brass M etal when he “ stolethe Product
and Product Methodology of Plaintiff in order to compete against Plaintiff.” Brass Metal
requested, among other things, $500,000 in compensatory damages, $1,500,000 in punitive
damages, and an injunction against the defendants. Brass Metal filed subsequent amended
complaints, but both parties assert that the first amended complaint “is the operative
complaint” on appeal.’

OnFebruary 8, 2007, Mr. Johnson and E-J Enterprisesfiled amotion to dismiss Brass
Metal’ sfirst amended complaint. The court denied thismotion. On March 23, 2007, after
a hearing, Brass Metal voluntarily dismissed count VI, “overt, false representations,” from
the first amended complaint.

OnJanuary 17, 2008, Brass M etal dismissed Parthenon, Mr. M artin, and Mr. Pantoulis

aspartiesto thelawsuit. On February 21, 2008, E-JEnterprises and Mr. Johnson filed cross-

" Plaintiff filed an original complaint and five amended complaints. The second
amended complaint alleged claims against Parthenon, Mr. Martin, and Mr. Panatoulis. Brass
Metal subsequently settled with these def endants.

On October 1, 2007, Brass Metal filed a third amended complaint against E-J
Enterprises and Mr. Johnson, alleging additional counts for breach of contract, unjust
enrichment, quantum meruit, and fraud. Prior totrial, Brass Metal voluntarily dismissed the
claims pled in the third amended complaint.

On July 1, 2008, Brass Metal filed a fourth amended complaint, asserting, among
other things, that Mr. Johnson “ continues to be an individual Defendant in this lawsuit[.]”
BrassMetal also amendedits® prayer for relief,” requesting, among other things, that E-Jand
Mr. Johnson, in hisindividual capacity, be held liable, jointly and severally, for $2,200,000
in compensatory damages, $2,000,000 in punitive damages, and injunctive relief.

On July 25, 2008, Brass Metal filed afifth amended complaint amending its “ prayer
for relief” to incorporate the original and amended complaints. The court dismissed this
amended complaint on the ground that it was not filed timely.

-10-



claimsagainst Parthenon, Mr. Martin,and Mr. Pantoulis, alleging clamsfor indemnification
and contribution. Parthenon, Mr. Martin, and M r. Pantoulisfiled amotion to strike the cross-
claims, arguing that they were not filed within 30 days of E-J Enterprises’ answer and that
“the Dismissed D efendants have been prejudiced by the Remaining Defendants’ failure to
assert their cross-claim[s] until after they had reached a settlement with the Plaintiff.” The
court granted the motion to strike the cross-claims.

On June 11, 2008, E-J Enterprises filed a motion for summary judgment. The court
expressed doubt whether Brass M etal’ s evidence ultimately would persuade the jury, but it
granted summary judgment only on counts eleven and twelve, which alleged claims solely
against Mr. Martin. The court denied the motion on the other counts.

On August 8, 2008, appellees filed a motion in limine, requesting that Brass Metal
be prohibited from arguing that appellees violated trade secrets laws:

Brass Metal Products hasstated in discovery that it intendsto argue at trial that

E-JEnterprisesviolated the Maryland Uniform Trade Secrets Act [MUTSA]®

and or common law trade secrets laws. However, Brass Metal Products has

never alleged a claim against E-J Enterprises under [MUT SA] or common law

trade secretslaws. TheFirst Amended Complaint, the operative Complaintin

this case, clearly doesnot allege a cause of action under [MUTSA] or common

law trade secrets law. . . . Any attempt by Brass M etal Products to argue such

claims at trial in this case would unduly prejudice E-J Enterprises, because

such claims have not been pled, and would simply serve to confuse thejury as

to the claimsalleged and in dispute. Therefore, Brass M etal Products must be

prohibited from arguing any claims or causes of action under [MUTSA] or
common law trade secrets at trial . . . .

8 The Maryland Uniform Trade SecretsAct is set forth at Md. Code (2005 Repl. Vol.),
88 11-1201-1209 of the Commercial Law Article.
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Brass Metal did not file any response to the motion.

On August 11, 2008, prior to trial, the court heard argument on the motion. Initially,
Brass Metal stated that “there is nothing in the [MUTSA] that says the Act must be
specifically” pled. When asked by the court how the determination of whether shapes or
customer lists are trade secrets was relevant to the causes of actions that Brass Metal pled,
Brass Metal argued that “trade secrets, under the Act, and in our case, is alot broader; alot
broader.” Counsel stated that pricing information, cost information, and the manufacturing
process were duplicated and misappropriated.

The court then asked why Brass Metal thought it was“ appropriate for [its] witnesses
todraw thelegal conclusionsthat theseweretradesecrets.” BrassMetal expressly stated that
using the term “trade secret” was not material to its case: “whether or not we actually use
the actual words [trade secrets] . . . is not important to us.” Brass Metal continued:

[W]e're not going to make any conclusions of law; we' re going to present the

evidence. And we're going to show them — tell them the story of what

happened, and then . . . the jury has to decide, well, do we think that fits the
definition? And dowethink that fitssome of the common law precedentsthat

are still in place? Do we think that fits what the Act says? That’s all we're

trying to do. We don’t even need to use the word[s], Y our Honor.

Brass Metal then argued that, when the General A ssembly enacted the MUTSA, “it

broadened the availability of trade secrets.” Brass Metal explained that “we are not

preempted from suing under the common law” for misappropriation of trade secrets.
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Appellees argued that Brass Metal should be precluded from arguing any claims
regarding trade secrets because it had not asserted such a cause of action in its complaint.
Appellees further argued:

The Plaintiff’s secrets are attached to his — to all of his motions. There’'s

nothing secret about it. The Plaintiff’s secrets, Your Honor, are all these

drawings that he has exposed to the world. The Plaintiff’s secrets, Y our

Honor, are the things that he has allowed the Martin parties, [] Parthenon, to

use, based on that agreement, that settlement agreement that we talked about

in court on Friday. You can't have atrade secret when you’ re allowing other

parties to use it; when you’ve blessed it. And that's what he has done, and

now he wants to come back and say, “| want —and | don’t haveto usetheterm

‘trade secret’ in front of a jury, but | want the jury to consider this a trade

secret.” Well, fundamentally, it fails based upon his own pleadings.

The court granted the motion in limine: “1'll direct that the Plaintiff is not permitted
to refer to anything in this matter before the jury as a trade secret.” The court stated that it
would “deal with the specific issue of whether or not an instruction will be given at the end
of thetrial, but it’s difficult to see how it would be given.”

Trial commenced on August 11, 2008. James Burger, the President of Brass Metal,
testified that, when he entered into the inventory agreement with E-J Enterprises, they
verbally agreed that Mr. Burger would retain control of the dies and shapesthat he designed.
Mr. Burger acknowledged that he did not obtain patents on the designs of his railings. He
further acknowledged that, in his deposition testimony, he stated that he did not pursue
obtaining a patent because it was“‘very easy . . . to design the system.”” Mr. Burger denied

encouraging employees with E-JEnterprises, including Eric Johnson, to sell railings based

on his designs.
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In January 2006, Mr. Johnson advised Mr. Burger that Mr. Martin had a “dlick
operation,” and that Mr. Johnson had a “hunch” that Mr. Martin intended to compete with
BrassMetal. In March 2006, Mr. Johnson again advised Mr. Burger that Mr. Martin would
compete with Brass Metal.® Mr. Burger, however, was not aware that Mr. Martin had
acquired “manufacturing equipment.”

On July 21, 2006, Mr. Burger and his wife had dinner with Mr. Johnson and
Mr. Johnson’s wife. Mr. Burger had |earned that E-J Enterpriseswas selling Brass M etal’s
aluminum railingsto Mr. Martin and Parthenon, and he demanded that E-J Enterprises stop
those sales. Mr. Johnson refused. When Mr. Burger asked Mr. Johnson why Mr. Johnson
did not inform him that Mr. Johnson was selling his railings to Mr. Martin, Mr. Johnson
responded that he “was respecting [Mr. Martin’ s] privacy as acustomer.” Nancy Kenealey,
Mr. Burger’ swife, testified that, following the dinner, her husband stated that his employee,
Frank Haas, had warned him about Mr. M artin competing with his company.

Mr. Johnson, the President of E-J Enterprises, testified that E-J Enterprises was a
wholesale metal distributor, which bought material sfrom manufacturersand distributed them
to people who wanted the materials. From March 2006 to July 2006, his company provided
“just-in-time inventory” services for Brass Metal and Parthenon. E-J Enterprises provided

identical aluminum railings, based on Brass M etal’ s designs, to both companies from the

°® As indicated, supra, Mr. Martin first approached Mr. Johnson in 2005, and
Mr. Johnson decided to sell Parthenon aluminum railingsin March 2006.
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samedies. Mr. Johnson explained that it was his company’ s policy that, “if you pay for adie,
that material that comes from that die belongs to you.” He testified, however, that
Mr. Burger requested that E-J Enterprises sell railings to other manufacturers based on his
designsin order to lower his costs, and it was only after Mr. Burger made this request that
E-J Enterprises “tried to sell his stuff.”*® Although Mr. Johnson did not specifically ask for
Brass Metal’ s permission to sell to Mr. Martin and Parthenon, he did notify Mr. Burger that
Mr. Martin was building a manufacturing facility to compete with Brass M etal.

Mr. Johnson confirmed that, at the July 2006 dinner meeting, M r. Burger requested
that E-J Enterprises stop selling aluminum to Mr. Martin. Mr. Johnson testified that he
responded: “Y outold metosell it, Jim. Youtold metosell.” Mr. Burger responded, “[w]ell
if 1 did, | don’t want you to do it anymore.” Mr. Burger further requested that Mr. Johnson
wait until Mr. Martin requested additional railings and inform him that he could not order
material from thedies. Mr. Burger believed that, by thetime Mr. Martin had new dies built,
“his customers [would] have gotten tired of his non-performance and he [would] be out of
business.” Mr. Johnson did not agree to Mr. Burger’s request to stop selling to Mr. Martin.

Sharon Ann Johnson, Mr. Johnson’s wife and a sales person at E-J Enterprises,
testified that she was responsible for the Brass Metal account. In 1999 or 2000, she

contacted Mr. Burger and proposed that E-J Enterprises provide Brass Metal with “just-in-

% Asindicated, Mr. Burger denied that he advised E-J Enterprises to sell material
from his shapes.
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time” inventory services. Rather than Brass M etal purchasing railings directly from amill,
which had to be paid for within 30 days and created storage problems for Brass Metal, E-J
Enterprises would store 30 to 60 days “worth of material” for Brass M etal and release it to
Brass Metal as needed. Brass Metal still had to pay for the material within 30 days of
receivingit, but Brass Metal could purchase a smaller number of railingsthanif it purchased
directly from a mill. Brass Metal’s predictions regarding its need for railings eventually
became “lopsided,” however, and E-J Enterprises accumulated a significant amount of
railingsin stock, which for certain railing designs resulted in atwo year supply instead of a
supply for 30 to 60 days.

Ms. Johnson testified that in 2003 Mr. Burger gave E-J Enterprises permission to sell
the railings he designed on the “open market.” By selling more railings based on
Mr. Burger's designs, E-J Enterprises could lower Mr. Burger's costs. Ms. Johnson
explained the agreement:

E.J. Enterprises had no restrictions on selling material of the d[i]es to any

customer. And, Mr. Burger wanted, he said aroyalty for selling hisd[i]es, and

wesaidwewill getyou abetter price. That ishow we are going to lower your

cost is to get you a better price on the material. . . . and that is how we are

going to do it, by selling it to other customers, turning the inventory, getting

alower cost, and providing you with a better price.

Ms. Johnson testified that Mr. Burger gave her samplerailingsto provideto E-JEnterprises’
“outside salespeople” so that they could take the samples “to [their] customersto show them

the product that hewanted [E-JEnterprises] tosell.” Ms. Johnson then provided the samples

to E-J Enterprises’ sales representatives to sell to companiesidentified by Mr. Burger.
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Frank Haas, Shop Foreman with Brass Metal, testified that he had worked for
Mr. Burger for 24 years, and Mr. Burger designed railing shapes sold by Brass Metal.
Mr. Haas testified that he had seen some similar shapes, but not the Slimline Cap. Between
2004 and 2006, Mr. Haas warned Mr. Burger “a couple of times” that Parthenon “would
possibly” compete with Brass M etal.

William Polhamus, Sales Manager with E-J Enterprises, testified that, on
January 15, 2006, Mr. Martin sent E-J Enterprisesfive or six drawings of aluminum railing
parts. Mr. Polhamus forwarded the drawings to Pennex, which sent back architectural
drawings and the price to buy “the die or the rights to the die” On April 17, 2006,
Mr. Martin approved the final drawingsfrom themill. Soon after, Mr. Polhamus discovered
that the parts Mr. Martin requested were identical to the railings that E-J Enterprises was
holding in its inventory for Brass Metal. This presented an “ethical question” for
Mr. Polhamus, i.e., “selling a die that Mr. Burger had rights to, to someone else.”
Mr. Polhamuswastold by Mr. Johnson, however, that E-J Enterprises had permission to sell
the products it was holding for Brass M etal to other people “to gain a price advantage from
mills, because [they would] be buying bigger tonnage.”

E-JEnterpriseseventually“ concluded that if wehad drawings. .. we could send them
out, get a price on them, present the price to Mr. Martin at Parthenon, and have him agree to
buy [therightsto those dies].” It determined that, once Parthenon paid for therightsto adie

that wasidentical to that used to makethe designssold by Brass M etal, E-J Enterprisescould
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immediately sell theidentical railingsinitsinventory to Parthenon, aslong asit could supply
Brass Metal with the inventory it needed. This arrangement eliminated the need for E-J
Enterprises to store double inventory.

E-J Enterprises provided an invoiceto Parthenon, which included a charge to pay for
therights for the die. After Parthenon paid the invoice, E-J Enterprises had Pennex create
the dies, but E-J Enterprises immediately began to supply Parthenon with the railings from
its inventory.

Thomas M artin testified that hewas* an independent manufacturer’sagent.” 1n 2000,
Mr. Martin, through his company Thomas Martin & Associates, entered into an agreement
with Mr. Burger.'* He would work as an independent contractor on salesand marketing, and
any profits that he earned would go toward purchasing Brass Metal. This work entailed
finding customers, quoting material, securing contracts, and following “it through to final
execution.”

In December 2003, Mr. Burger advised that he would not sell Brass Metal to

Mr. Martin. Mr. Burger encouraged Mr. Martin to go into business with his son-in-law,

' Mr. Martin testified that he was the sole employee of Thomas M artin & Associates.
Mr. Martin did not consider himself an employee of Brass Metal. Although he
acknowledged that he created a business card, which identified him asthe Vice President of
Salesand Marketing of Advanced Columnsand Railings Systems, BrassMetal’ strade name,
hetestified that hedid not actually hold this position and thetitle served the limited “ purpose
of introduction to customers.”
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Mr. Pantoulis, the owner of Parthenon. In February 2004, Mr. Martin purchased a 60%
ownership interest in Parthenon.

Parthenon installed Brass Metal’s railings until August 2006, when Mr. Burger
required that Parthenon pay for railingson acash on delivery basis. Parthenon did not “have
the cash available’ to purchase therailingsthirty daysto four monthsin advance of payment
from the customer. Mr. Martin testified that, prior to purchasing railings from E-J
Enterprises, he was assured by E-J Enterprises that Mr. Johnson had contacted an attorney
and there would not be a problem using Brass Metal’s shapes or dies. Mr. Martin
acknowledged that he never advised Mr. Burger that he had purchased a 60% interest in
Parthenon, or that he purchased aluminum railings from E-J Enterprises.

J. Jeffrey Jaros, an employee with Architectural Trim Products, testified that his
company provides “metal architectural trim for companies that are building buildings.”
Mr. Jaros submitted a bid on a high-rise condominium project in Washington, D.C. for the
“Palantine,” and, in compiling this bid, he contacted Brass Metal to obtain an estimate on
railings. Mr. Burger provided him with an estimate on the materials, and he referred
Mr. Jarosto Mr. Martin to obtain an estimate on installation. Mr. Jarosprovided Mr. Martin
with all theinformationrelating to thisbid. Mr. Jaros, however, did not receive the contract.
He did not know who received the contract, or why his bid was unsuccessful.

William Carter, Purchasing Supervisor with E-J Enterprises, testified that he was

responsible for replenishing inventory to ensure that E-J Enterprises had its product in stock
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foritscustomers,including BrassMetal. Oneareaof E-JEnterpriseswarehouse wasreferred
to as “Burger Bay” because “a number of the extrusions’ that were purchased for Brass
Metal “werestoredinthat area” Mr. Carter recalled that hereceived an e-mail from another
employee at E-J Enterprisesindicating that the “New Jersey,” one of Brass Metal’ s shapes,
was the same as “Pinnacle,” one of Parthenon’s shapes.

BarbaraCooper, Inside Sal es Supervisor for E-JEnterprises, testified that shereceived
and entered the orders for aluminum railings from Brass Metal. Ms. Cooper testified that
Mr. Burger had advised her that he wanted E-J Enterprises to sell railings based on his
designs to other customers so that E-J Enterprises could pass on “better pricing” to him.
From 2004 to 2006, E-J Enterprises sold railings made from Brass Metal’s designs to
customers other than Parthenon. Brass Metal received preferential pricing. When Brass
Metal placed an order, E-J Enterprises billed Brass Metal $.20 per pound over cost. E-J
Enterprises billed other purchasers “[s]ubstantially more” than that.

Rick Ferri, Vice President and General M anager of Contract Hardware, Inc., testified
that in 2005 he submitted a bid to a general contractor for a project called Senate Square
Towers in Washington, D.C. In assembling his bid, he contacted Brass Metal to obtain an
estimate for railings. Mr. Ferri was notified in the Spring of 2006 that he |ost the portion of
the bid with respect to providing aluminum railings. Mr. Ferri subsequently saw “installers
that had used to work” for Brass Metal installing railings, which included Mr. Pantoulis.

Mr. Ferri, however, did not know the price of the winning bid.
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Bruce O'Heir, a certified public accountant, testified as an expert in business
valuation. He testified that, based on the information provided by Mr. Burger regarding
contracts that Brass Metal did not receive, Brass Metal |ost revenue of $1,876,347.

Timothy Gettings, Mr. Burger’'s cousin, worked as a salesperson with Pennex
Aluminum Company, an independent aluminum extrusion company, from 1985 to 2005.
Mr. Gettingstestified that it was Pennex’ s policy not to reproduce an identical customer part
that it had aready created for another customer. Mr. Gettings explained that, when a
customer submitted a drawing for custom aluminum extrusion, Pennex would determine
whether the custom part could be produced in the factory according to the drawing. Next,
it would go through a“d[ie] review” to determine whether the part “already existed within
the Pennex organization.” If Pennex determined that an identical die already existed,
Mr. Gettings would contact the customer and advise the customer that Pennex could not
create that part. The customer would then have to “either redesign the part, or they would
have to obtain written consent from the other customer[.]” He acknowledged, however, that
Pennex had in excess of 10,000 custom designs, and it was difficult to monitor.

With respect to the ownership rights to the dies, Mr. Gettings testified that, if the
customer paid for the die, “they owned that steel that that profile was cut[.]” If Pennex paid
for the die, Pennex “owned the steel [and] the customer owned therightsto [ Pennex] putting
that in our equipment and producing a part from it.” If a customer had paid for a die and

decided to no longer conduct business with Pennex, Pennex “would put those d[ies] on a
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pallet, askid, and ship them back to [the customer].” If, however, a customer decided to no
longer conduct business with Pennex, and Pennex had paid for the die, the die would stay at
Pennex’ s factory and, “[a]fter a number of years of inactivity, [Pennex] would sell it off for
scrap value to a scrap dealer.” Pennex would not use the die and extrude products for other
customers.

At the end of Brass Metal’ s case, appellees moved for judgment. The court granted
the motion. It stated as an initial matter:

We have to keep in mind throughout everything | say, that there isno
breach of contract action here. There has been testimony that there was an
agreement of types between the parties. Thereis[a] difference asto the
terms of the agreements or whether or not it was modified, but thereis no
breach of contract action.

The court went on to find that the shape and design of Brass Metal’s railings were not
“protected property,” and it addressed the deficiency in proof with respect to each count.
At the conclusion of the hearing, the court made two additional findings:

L et me state a couple of separate things, so everything is complete for
the inevitable appeal. As to Eric Johnson, individually, had | denied the
motion with one or more of the counts to E.J. Enterprises, | would have
granted the motion with respect to Eric Johnson individually, because no
matter what you view this E.J. as having done, | do not believe that the
evidence has been sufficient to charge Mr. Johnson individually with that
conduct.

| would also note, | asked early on inthis case asto who isthe plaintiff,
and are -- isthe plaintiff Brass Metals Enterprises, Inc.? And, | wastold . . .
the company was the plaintiff, not the individual Mr. Burger. And | noted in
several places in my notes, that which Mr. Lynch verbalized in the end, that
Mr. Burger’s testimony was entirely this was my design, this -- his outrage
over hisartwork being takenwas. . . papable. ... And, granted, he testified
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as to he, in essence being Brass Metal’s Products, and having one, one

employee. However the real question is, whether or not that is sufficient to

qualify as evidence of the plaintiff of record. And, perhaps| am being overly

strict, but | do not think it is.

This timely appeal followed.

STANDARD OF REVIEW

Maryland Rule 2-519(a) providesthat “[a] party may move for judgment on any or all
of the issuesin any action at the close of the evidence offered by an opposing party” and the
“moving party shall state with particularity all reasons why the motion should be granted.”
When a defendant moves for judgment in ajury trial, “the court shall consider all evidence
and inferences in the light most favorable to the party against whom the motion is made.”
Md. Rule 2-519(b).

“‘Wereview atrial court’s grant of a motion for judgment under the same analysis
used by the trial court.”” Cont’l Cas. Co. v. Kemper Ins. Co., 173 Md. App. 542, 546 (2007)
(quoting Barrettv. Nwaba, 165Md. App. 281, 290 (2005)). We “may affirm the grant of
themotion forjudgm