COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Commttee held in Room
1100A of the People’ s Resource Center, 100 Community Pl ace,

Crownsville, Maryland on Novenber 15, 2002.

Menmbers present:

Hon. Joseph F. Murphy, Jr., Chair

F. Vernon Boozer, Esqg. Joyce H. Knox, Esq.

Lowel | R Bowen, Esgq. Ti mot hy F. Mal oney, Esq.

Al bert D. Brault, Esg. Hon. WIlliam D. M ssour
Robert L. Dean, Esgq. Anne C. (gl etree, EsqQ.

Hon. Ellen M Heller Debbie L. Potter, Esg.

Hon. G R Hovey Johnson Larry W Shipley, Clerk
Harry S. Johnson, Esg. Sen. Norman R. Stone, Jr.
Hon. Joseph H. H. Kapl an Melvin J. Sykes, Esgq.

Robert D. Klein, Esq.

| n attendance:

Sandra F. Hai nes, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Hon. Dennis M Sweeney

Una M Perez, Esq.

Bar bara Hergenroeder, Esq., Director of Character and Fitness,
State Board of Law Exam ners

G enn Grossman, Esq., Assistant Bar Counsel, Attorney

Gri evance
Comm ssi on

Al bert “Buz” Wnchester, MS.B.A., Ofice of Legislative
Rel ati ons

The Chair convened the neeting. He stated that the first
item for discussion would be Agenda Item 2, because M.

Her genr oeder, Director of Character and Fitness for the Board

of Law Exam ners, was present to discuss this item






Agenda Item 2. Consideration of proposed anendnents to two
Rul es Governing Adm ssion to the Bar of Maryland: Rule 6
(Petition to Take a Schedul ed Exam nation) and Rule 9 (Re-
exam nation After Failure)

M. Brault presented Rule 6, Petition to Take a Schedul ed
Exam nation, and Rule 9, Re-exam nation After Failure, for the

Committee’ s consi deration.

MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE

BAR OF MARYLAND

AMEND Bar Adm ssion Rule 6 to delete a
certain certification requirenent, to
change the tinme for filing the petition, to
add a certain provision concerning
affirmati on and certification of the
petitioner’s eligibility, and to add a
certain provision concerning the voiding of
exam nation results, as follows:

Rule 6. PETITION TO TAKE A SCHEDULED
EXAM NATI ON

(a) Filing

An applicant may file a petition to
take a schedul ed bar exam nation if the
applicant (1) is eligible under Rule 4 to
take the bar exam nation and (2) has
applied for adm ssion pursuant to Rule 2
and the application has not been w thdrawn
or rejected pursuant to Rule 5. The
petition shall be under oath and shall be
filed on the formprescribed by the Board.

b e . I hoo!
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ter (b) Time for Filing

Fhre—pett+t+on—shatt—be—F+ted—at—teast
20—tdays—before—the—scheduted—examnation—
A petitioner who intends to take the
exam nation in July shall file the petition
no later than the preceding May 20. A
petitioner who intends to take the
exam nation in February shall file the
petition no later than the preceding
Decenber 20. Upon witten request of a
petitioner and for good cause shown, the
Board may accept a petition filed after
that deadline. |If the Board rejects the
petition, the petitioner may file an
exception with the Court within five days
after notice of the rejection.

(c) Affirmation and Verification of
Eligibility

The petition to take an exam nation
shall contain a signed. notarized
affirmati on which states that the
petitioner is eligible to take the
exam nati on. No |ater than the first day
of Septenber follow ng an exam nation in
July or the fifteenth day of March
following an exami nation in February, the
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petitioner shall cause to be sent to the
Ofice of the State Board of Law Exam ners
a transcript that reflects the date of the
award of a Juris Doctor degree to the
petitioner.

(d)  Voiding of Exam nation Results for
Ineliqgibility

If an applicant who is not eliqgible
under Rule 4 takes an exam nation, the

applicant’s petition will be deened
invalid, and the applicant’s exam nation
results will be voided. No fees wll be
r ef unded.

e (e) Refunds

If a petitioner withdraws the
petition or fails to attend and take the
exam nation, the exam nation fee will not
be refunded except for good cause shown.
The exam nation fee may not be applied to a
subsequent exam nati on unl ess the
petitioner is permtted by the Board to
defer taking the exam nati on.

Sour ce: This Rul e is derived—F+romforrer

I e I . : . e
whi-eh—s new,__except that section (a) is
derived fromfornmer Rule 5 (a).

Bar Adm ssion Rule 6 was acconpani ed by the follow ng
Reporter’s Note.

Amendnents to Rules 6 and 9 of the
Rul es Governi ng Adm ssion to the Bar of
Maryl and are proposed at the request of the
St ate Board of Law Exani ners.

To allow the Board sufficient tine to
process a petition to take an exani nati on,
in light of increases in the nunmber of
candi dates and the nunber of requests for
accommodati on under the Anericans Wth
Disabilities Act, the time for filing the
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petition is proposed to be changed from 20
days before the schedul ed exam nation to no
| ater than the preceding May 20" for the
July exam nation or the precedi ng Decenber
20th for a February exam nati on.

The existing requirenent set forth in
Rule 6 (b) that a certain certification by
the petitioner’s |aw school be included in

the petition is proposed to be deleted. In
its place are proposed new sections (c) and
(d). New section (c) requires the

petitioner to affirmthe petitioner’s
eligibility to take the exam nation and
provide a | aw school transcript to the
Board within a certain time after the

exam nation. New section (d) voids the
exam nation results of any applicant who is
found to have been ineligible to take the
exam nati on.

MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE

BAR OF MARYLAND

AMEND Bar Adm ssion Rule 9 to change
the time for filing the petition, as
fol |l ows:

Rul e 9. RE- EXAM NATI ON AFTER FAI LURE

(a) Petition for Re-exam nation

An unsuccessful examnee may file a
petition to take another schedul ed
exam nation. The petition shall be on the
form prescribed by the Board and shall be
acconpani ed by the required exam nation
fee.



(b) Time for Filing

Fhre—pet+tion—shatt—be—++t+ed—at—teast
20—days—before—the—scheduted—examnation—
A petitioner who intends to take the July
exam nation shall file the petition,
together with the prescribed fee, no |ater
than the preceding May 20. A petitioner
who intends to take the exam nation in
February shall file the petition, together
with the prescribed fee, no later than the
precedi ng Decenber 20. Upon witten
request of a petitioner and for good cause
shown, the Board may accept a petition
filed after that deadline. |f the Board
rejects the petition, the petitioner may
file an exception with the Court within
five days after notice of the rejection.

(c) Deferment of Re-exam nation

To neet scheduling needs at either
the July or the February exam nation, the
Board may require a petitioner to defer
re-exam nation for one setting.

(d) Three or More Failures -
Re- exam nati on Conditi onal

If a person fails three or nore
exam nations, the Board may condition
retaki ng of the exam nation on the
successful conpletion of specified
addi ti onal study.

(e) No Refunds

If a petitioner wthdraws the
petition or fails to attend and take the
exam nation, the exam nation fee will not
be refunded and may not be applied to a
subsequent exam nation unless the
petitioner is required by the Board to
defer retaking the exam nation or
est abl i shes good cause for the w thdrawal
or failure to attend.

Sour ce: This Rule is derived as foll ows:
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Sections (a) and—(b)—are is derived from

former Rule 8 a.

Section (b) is new.

Sections (c) and (d) are derived from
former Rule 8 c.

Bar Adm ssion Rule 9 was acconpani ed by the follow ng
Reporter’s Note.
See the Reporter’s Note to the
proposed anmendnment to Rule 6 of the Rules
Governing Adm ssion to the Bar of Maryl and.
M. Brault explained that the State Board of Law
Exam ners (“the Board”) is proposing to delete section (b) of
Rule 6. This provision requires a certification signed by the
dean or other authorized official of the |aw school attended
by the petitioner which shows that the petitioner graduated
and has not been convicted of a crine. The change to the Rule
woul d nmean that the petitioner would certify to the Board
directly that he or she graduated and has not been convicted
of any crinme. |If the petitioner did not graduate, the results
of the bar exam woul d be voided. The Board is also requesting
a change in the time for filing in what was originally section
(c), now section (b). Instead of the petition being filed at
| east 20 days before the schedul ed exam nation, the Board is
asking that petitioners be required to file the petition no
| ater than May 20 for the July exam nation and Decenber 20 for

the February exam nation. This will give the Board extra tinme
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to prepare for adm nistering the exam nati on.

Ms. Hergenroeder told the Commttee that since the
i nception of the Bar Adm ssion Rules, the nunber of people
taking the bar exam has doubl ed, and so has the anmount of
adm ni strative work. Petitioners may not sit for the examif
t hey have not graduated from |l aw school. After the examis
taken, the fact that the petitioner graduated and his or her
character and fitness will be confirmed. No certification
prior to the examis necessary. The Board can rely on the
word of the petitioner that he or she has graduated or is
about to graduate. Code, Business QOccupati ons and Prof essions
Article, 810-207 requires that someone taking the bar
exam nati on nmust have graduated from | aw school

Ms. Hergenroeder said that the short tine period between
the filing of the petition and the exam nation is causing
probl ens for the Board. There are many nore applications and
al so many nore requests for accommodati ons for petitioners’
disabilities, and these require time to process. The requests
for accommopdati on due to a disability nmust be assessed by an
expert. M. Maloney inquired as to what type of
accommodat i ons peopl e are requesting. M. Hergenroeder
answered that these include requests for extended tine,
exam nation in a private room and extra |ighting.

M. Brault explained that the Board is requesting that



Rul e 9 be anended to change the tinme for filing a petition for
re-exam nation to the sane tine period as section (b) of Rule
6.

The Comm ttee approved Bar Adm ssion Rules 6 and 9 as

present ed.

Agenda Item 1. Consideration and reconsideration of certain

proposed rul es changes concerning jury trails: Amendments
t o:

Rule 2-511 (Trial by Jury), Rule 2-512 (Jury Selection),
Rul e

4-312 (Jury Sel ection), Rule 4-314 (Defense of Not
Crimnally

Responsi ble), Rule 2-521 (Jury — Review of Evidence -

Communi cations), Rule 4-326 (Jury — Review of Evidence -

Conmmuni cations), and Rule 5-606 (Conpetency of Juror as

W t ness)

M. Johnson presented Rule 2-511, Trial by Jury; Rule 2-
512, Jury Selection; Rule 4-312, Jury Selection; and Rule 4-
314, Defense of Not Crimnally Responsible, for the

Committee’ s consi deration.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - ClVIL PROCEDURE - ClIRCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-511 (b) to add a certain
provi sion concerning alternate jurors and
to allow the parties to enter into certain
agreenents concerning the deliberations and
verdict of the jury, as follows:

Rul e 2-511. TRI AL BY JURY

(a) Right Preserved

The right of trial by jury as
guar anteed by the Maryl and Constitution and
the Maryl and Decl aration of Rights or as
provi ded by | aw shall be preserved to the
parties inviolate.

(b) Nunmber of Jurors

The jury shall consist of six
persoens jurors and the nunber of alternate
jurors selected in accordance with Rule 2-
512 (b) that the court in its discretion
deternm nes may be necessary reasonably to
assure that a total of not | ess than Six
jurors remain to return a verdict at the
conclusion of the jury's deliberations.

, , .
Wh—the—approval—of—the cotrt the—parties
“Fy agree—o aeegEtla ?e'd'Ft I'?“:Ie”e
rore—of—the—stx—furors—becores—or—+s—found
to—be—unabte—or—disguat+iietd—toperforma
furer—s—duty— Unless the parties otherw se
agree in witing or on the record. (1) an
alternate juror who does not replace a
juror shall not deliberate or participate
in the verdict., (2) the verdict shall be
unani nous, and (3) no verdict shall be
taken froma jury reduced in size to fewer
than six jurors.
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(c) Separation of Jury

The court, either before or after
subm ssion of the case to the jury, my
permt the jurors to separate or require
that they be sequestered.

(d) Advisory Verdicts Disall owed

| ssues of fact not triable of right
by a jury shall be decided by the court and
may not be submtted to a jury for an
advi sory verdi ct.

Cross reference: Rul e 2-325.

Source: This Rule is derived as follows:

Section (a) is new and is derived in part
from FRCP 38 (a).

Section (b) is derived from former Rule
544 and FRCP 48.

Section (c) is derived fromformer Rule
543 a 8.

Section (d) is derived from former Rule
517.

Rul e 2-511 was acconpani ed by the follow ng Reporter’s
Not e.

The first sentence of section (b) is
proposed to be anmended to make clear that
determ ni ng the nunber of alternate jurors
in a particular case is a matter within the
di scretion of the court, with the goal of
the court to reasonably assure that a tota
of not less than six jurors remain to
return a verdict at the conclusion of
del i berations. The proposed new second
sentence states that (1) alternate jurors
do not deliberate or participate in the
verdict, (2) the verdict nust be unani nous,
and (3) no verdict shall be taken froma
jury reduced in size to fewer than six
persons; however, the parties my agree in
writing or on the record to vary one or
nore of these requirenents.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - ClVIL PROCEDURE — ClI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-512 to change a certain
provi si on concerning the di scharge of
alternate jurors, to add a new section (d)
t hat provides for an advance questionnaire
to be conpleted by prospective jurors, to
del ete a certain phrase concerning the
identification of jurors, and to clarify
that the jury foreperson may either be
sel ected by the court or elected by the
jury, as follows:

Rul e 2-512. JURY SELECTI ON

(a) Challenge to the Array

A party may chal |l enge the array of
jurors on the ground that its nmenbers were
not sel ected, drawn, or summoned accordi ng
to | aw or on any other ground that would
di squalify the panel as a whole. A
chall enge to the array shall be made and
determ ned before any individual juror from
that array is exam ned, except that the
court for good cause may permt it to be
made after the jury is sworn but before any
evidence is received.

(b) Alternate Jurors

(1) Generally

The court may direct that one or
nore jurors be called and inpanelled to sit
as alternate jurors. Any juror who, before
the tinme the juryreti+res—to—eonstder—++s
verttet— juror’s service is conpleted,
becomes or is found to be unabl e or
disqualified to performa juror's duty
shall be replaced by an alternate juror in
the order of selection. An alternate juror
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shall be drawn in the sane manner, have the
sanme qualifications, be subject to the sane
exam nation, take the sane oath, and have

t he same functions, powers, facilities, and
privileges as a juror. An alternate juror
who does not replace a juror shall be

di schar ged when—the—fury—+etires—+to
constder—ts—verdiet at such tine as the
court concludes that the juror’s service is

conpl et ed.

Cross reference: See Rule 2-511 (b).

The Council on Jury Use and Managenent
recommends that the court have the option
of retaining alternate jurors after the
jury retires to deliberate and all ow ng an
alternate to replace a juror after

del i berations have begun. Draft subsection
(b)(2), based on Fed. R Crim P. 24
(c)(3), is set forth bel ow

(2) Retaining Alternate Jurors

The court may retain alternate
jurors after the jury retires to
deliberate. The court shall ensure that a
retained alternate does not discuss the
case with anyone until that alternate
replaces a juror or is discharged. I|If an
alternate replaces a juror after
del i berati ons have begun., the court shal
instruct the jury to begin its
del i berations anew.

(c) Jury List

Before the exam nation of jurors,
each party shall be provided with a |ist of
jurors that includes the nane, age, sex,
educati on, occupation, and occupation of
spouse of each juror and any ot her
information required by the county jury
plan. When the county jury plan requires
the address of a juror, the address need
not include the house or box nunber.

(d) Advance Questionnaire
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Before the jury selection process
takes place, the court may direct that
prospective jurors answer guestions in
witing under oath. Before the
questionnaire is subnitted to the
prospective jurors, the court shall give
the parties a reasonable opportunity to
propose questions to be included in the
questionnaire and to object to questions
proposed by another party or the court.
Except as otherw se provided in this
section or ordered by the court, the
responses are confidential and not
avail able for public inspection. The court

nmay require appropriate safeguards to
protect against the disclosure of the
identities of the prospective jurors,
including identification of responses to

t he questionnaires only by juror nunbers.
The court shall provide the responses to
each party before beginning the jury
selection process. The court shall give
the parties an opportunity to be heard
before it excuses a prospective juror on
the basis of a fact-specific, case-related
response. The Clerk of the Court shall pay

the cost of the questionnaires.

Committee note: The use of advance
questionnaires is recommended in conpl ex or

mul ti -def endant cases. The questionnaire
is intended to reduce the tine required for

t he exam nation of jurors under section (e)

of this Rule and respect the privacy of
jurors who may be reluctant to response to
certain questions in open court.

e (e) Exam nation of Jurors

The court may permt the parties to
conduct an exam nation of jurors or may
itself conduct the exam nation after
consi deri ng questions proposed by the
parties. |If the court conducts the
exam nation, it may pernmt the parties to
suppl enent the exam nation by further
inquiry or may itself submt to the jurors
addi ti onal questions proposed by the
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parties. The jurors' responses to any
exam nation shall be under oath. Upon
request of any party the court shall direct
the clerk to call the roll of the panel and
to request each juror to stand and be

identified when—eatHetdbyrarre.
ey (f) Chall enges for Cause

A party may chal l enge an i ndivi dua
juror for cause. A challenge for cause
shal |l be made and determ ned before the
jury is sworn, or thereafter for good cause
shown.

- (g) Additional Jurors

When the nunber of jurors of the
regul ar panel may be insufficient to all ow
for selection of a jury, the court may
direct that additional jurors be sunmmoned
at randomfromthe qualified jury wheel and
thereafter at randomin a manner provided
by statute.

o) (h) Designation of List of Qualified
Jurors

Before the exercise of perenptory
chal | enges, the court shall designate from
the jury list those jurors who have
qualified after exam nation. The nunmber
desi gnat ed shall be sufficient to provide
t he nunber of jurors and alternates to be
sworn after allowing for the exercise of
perenptory chal l enges. The court shall at
the same time prescribe the order to be
followed in selecting the jurors and
alternate jurors fromthe |ist.

) (i) Perenptory Chall enges

Each party is permtted four
perenptory chal |l enges plus one perenptory
chal | enge for each group of three or |ess
alternate jurors to be inpanelled. For
pur poses of this section, several
plaintiffs or several defendants shall be
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considered as a single party unless the
court determ nes that adverse or hostile
interests between plaintiffs or between

def endants justify allowing to each of them
separate perenptory chall enges not
exceedi ng the nunber available to a single
party. The parties shall sinultaneously
exerci se their perenptory chall enges by
striking fromthe |ist.

& (J) Inpanelling the Jury

The jurors and any alternates to be
i npanel |l ed shall be called fromthe
qualified jurors remaining on the list in
the order previously designated by the
court and shall be sworn. The court shal
either designate a juror as foreman
foreperson or direct that the jurors el ect
a foreperson.

Source: This Rule is derived as foll ows:

Section (a) is derived from former Rule
754 a and is consistent with former Rule
543 c.

Section (b) is derived fromfornmer Rule
751 b and is consistent with former Rule
543 b 3.

Section (c) is new.

Section (d) is new

Section e (e) is derived fromforner
Rul es 752 and 543 d.

Section ey (f) is derived from forner
Rul e 754 b.

Section ) (g) is consistent with fornmer
Rule 543 a 5 and 6.

Section g (h) is new with exception of
the | ast sentence which is derived from
former Rule 753 b 1.

Section h)yr (i) is derived fromforner
Rul e 543 a 3 and 4.

Section 3 (j) is derived fromthe | ast
sentence of former Rule 753 b 3 and former
Rul e 751 d.

Rul e 2-512 was acconpani ed by the foll ow ng Reporter’s
Not e.
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Amendments to Rules 2-512 and 4-312
are proposed by the Trial Subcommttee.

The Subconmi ttee proposes a change as
to when an alternate juror is discharged,
allow ng the judge to keep the alternates
as such until all of the jurors have been

di scharged. If, for exanple, in a case in
whi ch punitive damages may be awarded, one
of the original jurors becones ill and is

unabl e to serve during the punitive damage
phase of the case, the alternate would be
avai l able to serve in place of that juror.

The Council on Jury Use and Managenent
recommends the addition of a new
subpar agraph that goes one step further and
expressly allows an alternate juror to
replace a juror who, during deliberations,
becomes unable or disqualified to serve.
The Subconmittee makes no recommendati on as
to the additional paragraph and notes that
the addition reflects a change in the
policy underlying the current rule as
enunci ated in Hayes v. State, 355 Md. 615
(1999), a change that would be com ng
“through the normal rul e-making process.”
Id. at 635. A draft subsection that would
i npl ement the Council’s recommendati on and
is based on Fed. R Crim P. 24 (c)(2) is
included in each Rule for consideration by
the Rules Committee.

The Trial Subcommttee is recomendi ng
that Rules 2-512 and 4-312 be anended to
add to each Rule a provision for an advance
juror questionnaire based on the
recommendati on of the Council on Jury Use
and Managenment. One of the benefits of the
guestionnaire is the protection of privacy
for potential jurors who will be able to
answer questions, which my be of a
personal nature, in witing instead of
orally in front of an entire array of
jurors. Another benefit is a reduction in
t he anount of tinme needed for the
exam nation of jurors under Rules 2-512 (e)
and 4-312 (e).
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Addi ti onal proposed anendnments to the
two Rules allow jurors to be identified by
a nmethod other than by the juror’s nanme
during a roll call, and the anmendnents make
clear that the jury foreperson may be
either selected by the court or elected by
the jury.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-312 to change a certain
provi si on concerning the di scharge of
alternate jurors, to add a new section (d)
t hat provides for an advance questionnaire
to be conpleted by prospective jurors, to
del ete a certain phrase concerning the
identification of jurors, and to clarify
that the jury foreperson may either be
sel ected by the court or elected by the
jury, as follows:

Rul e 4-312. JURY SELECTI ON
(a) Challenge to the Array

A party may chall enge the array of
jurors on the ground that its menbers were
not sel ected, drawn, or summmoned accordi ng
to | aw or on any other ground that would
di squalify the panel as a whole. A
chall enge to the array shall be made and
det erm ned before any individual juror from
that array is exam ned, except that the
court for good cause may permt it to be
made after the jury is sworn but before any
evidence is received.

(b) Alternate Jurors
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(1) Generally

An alternate juror shall be drawn
in the same manner, have the sane
qual i fications, be subject to the sane
exam nati on, take the sane oath, and have
t he sanme functions, powers, facilities, and
privileges as a juror.

(2) Capital Cases
In cases in which the death
penalty may be inposed, the court shal
appoint and retain alternate jurors as
requi red by Code, Crimnal Law Article, 82-
303 (d).
(3) Non-Capital Cases

(A)  Applicability

Subsection (b)(3) of this Rule
applies in cases other than cases in which
the death penalty may be inposed.

(B) Generally

tH—att—other—ecases;—the The
court may direct that one or nore jurors be
called and inpanelled to sit as alternate
jurors. Any juror who, before the tinme the
) . oy ) L
juror’s service is conpleted, becones or is
found to be unable or disqualified to
performa juror's duty, shall be replaced
by an alternate juror in the order of
sel ection. An alternate juror who does not
replace a juror shall be discharged when
the—tury—ret+res—to—constder—+ts—verdiet at
such tine as the court concludes that the
juror’s service is conpleted.

The Council on Jury Use and Managenent
recommends that the court have the option
of retaining alternate jurors after the
jury retires to deliberate and all owi ng an
alternate to replace a juror after

del i berations have begun. Draft subsection
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(b)(3)(C), based on Fed. R Crim P. 24
(c)(3), is set forth bel ow

(C) Retaining Alternate Jurors

The court may retain alternate
jurors after the jury retires to
deliberate. The court shall ensure that a
retained alternate does not discuss the
case with anyone until that alternate
replaces a juror or is discharged. I|If an
alternate replaces a juror after
del i berati ons have begun., the court shal
instruct the jury to begin its
del i berations anew.

(c) Jury List

Before the exam nation of jurors,
each party shall be provided with a |ist of
jurors that includes the name, age, sex,
educati on, and occupation of each juror,

t he occupation of each juror's spouse, and
any other information required by the
county jury plan. Wen the county jury
pl an requires the address of a juror, the
address shall be limted to the city or
town and zip code and shall not include the
juror's street address or box nunber,
unl ess ot herwi se ordered by the court.

(d) Advance Questionnaire

Before the jury selection process
takes place, the court may, and in cases in

which the death penalty may be i nposed
shall, direct that prospective jurors
answer questions in witing under oath.

Bef ore the questionnaire is submtted to
the prospective jurors, the court shal
give the parties a reasonable opportunity
to propose questions to be included in the
guestionnaire and to object to questions
proposed by another party or the court.
Except as otherw se provided in this
section or ordered by the court, the
responses are confidential and not

avail able for public inspection. The court

may require appropriate safequards to
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protect against the disclosure of the
identities of the prospective jurors,
including identification of responses to

t he questionnaires only by juror nunbers.
The court shall provide the responses to
each party before beginning the jury
selection process. The court shall give
the parties an opportunity to be heard
before it excuses a prospective juror on
the basis of a fact-specific, case-related
response. The Clerk of the Court shall pay
the cost of the questionnaires.

Commttee note: The use of advance
questionnaires is recommended in conplex or
nul ti-defendant cases. The questionnaire
is intended to reduce the tine required for
the exam nation of jurors under section (e)
of this Rule and respect the privacy of
jurors who nay be reluctant to respond to
certain questions in open court.

e (e) Exam nation of Jurors

The court may permt the parties to
conduct an exam nation of prospective
jurors or may itself conduct the
exam nation after considering questions
proposed by the parties. |f the court
conducts the examnation, it may permt the
parties to supplenent the exam nation by
further inquiry or may itself submt to the
jurors additional questions proposed by the
parties. The jurors' responses to any
exam nation shall be under oath. Upon
request of any party the court shall direct
the clerk to call the roll of the panel and
to request each juror to stand and be

identified when—eatHed—byrnare.
ey (f) Chall enges for Cause

A party may chall enge an individua
juror for cause. A challenge for cause
shall be made and determ ned before the
jury is sworn, or thereafter for good cause
shown.
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- (g) Additional Jurors

When t he number of jurors of the
regul ar panel may be insufficient to all ow
for selection of a jury, the court may
direct that additional jurors be summoned
at random fromthe qualified jury wheel and
thereafter at randomin a manner provided
by statute.

)y (h) Designation of List of Qualified
Jurors

Bef ore the exercise of perenptory
chal | enges, the court shall designate from
the jury list those jurors who have
qualified after exam nation. The nunber
desi gnated shall be sufficient to provide
the nunmber of jurors and alternates to be
sworn after allowing for the exercise of
perenptory chal l enges pursuant to Rule
4-313. The court shall at the sanme tine
prescribe the order to be followed in
selecting the jurors and alternate jurors
fromthe |ist.

th)y (i) Inpanelling the Jury

The jurors and any alternates to be
i npanel |l ed shall be called fromthe
qualified jurors remaining on the list in
the order previously designated by the
court and shall be sworn. The court shal
either designate a juror as foreman
foreperson or direct that the jurors el ect
a foreperson.

Source: This Rule is derived as foll ows:

Section (a) is derived from former Rule
754 a.

Section (b) is derived from former Rule
754 b.

Section (c) is new.

Section (d) is new.

Section e (e) is derived from forner
Rul e 752.

Section ey (f) is derived fromforner
Rul e 754 b.
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Section - (g) is new.
Section ¢ (h) is derived from fornmner

Rule 753 b 1.
Section th)yr (i) is derived fromforner
Rule 751 ¢ and d.

Rul e 4-312 was acconpani ed by the follow ng Reporter’s
Not e.

See the Reporter’s Note to the
proposed amendnments to Rule 2-512.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-314 to conformit to the
relettering of Rule 4-312, as follows:

Rul e 4-314. DEFENSE OF NOT CRI M NALLY
RESPONSI BLE

(b) Procedure for Bifurcated Tri al
(1) Generally
For purposes of this Rule, a
bi furcated trial is a single continuous
trial in two stages.
(2) Sequence
The issue of guilt shall be tried
first. The issue of crimnal responsibility

shall be tried as soon as practicable after
the jury returns a verdict of guilty on any
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charge. The trial shall not be recessed
except for good cause shown.

(3) Exam nation of Jurors

The court shall inform prospective
jurors before exam ning them pursuant to
Rul e 4-312 e (e) that the issues of guilt
or innocence and whether, if guilty, the
defendant is crimnally responsible will be
tried in two stages. The exam nation of
prospective jurors shall enconpass al
i ssues raised.

(4) Appointnment of Alternate Jurors

The court shall appoint at |east
two alternate jurors, who shall be retained
t hroughout the trial.

(5) Trial of Issue of Crimna
Responsi bility

(A) Except as otherwi se provided in
paragraph (B) or (C) of this subsection,
the issue of crimnal responsibility shal
be tried before the same jury that tried
the issue of guilt. Any juror who dies,
becomes i ncapacitated or disqualified, or
is otherw se discharged before the jury
begins to deliberate in the crim nal
responsibility stage shall be replaced by
an alternate juror in the order of
sel ecti on.

(B) The defendant may nove to have
the issue of crimnal responsibility tried
wi thout a jury by the judge who presided
over the first stage of the trial. The
court shall grant a notion made by the
def endant unless it finds and states on the
record a conpelling reason to deny the
noti on.

(C) If an appellate court affirns
t he judgnment of guilt but remands for a new
trial on the issue of crimnmna
responsi bility, that issue shall be
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re-tried by a jury inmpaneled for the
pur pose or by the court pursuant to
paragraph (B) of this subsection.

(6) Order of Proof

(A) Evidence of nental disorder or
mental retardation as defined in Code,
Heal th General Article, 812-108 shall not
be adm ssible in the guilt stage of the
trial for the purpose of establishing the
def ense of lack of crimnal responsibility.
Thi s evidence shall be adm ssible for that
purpose only in the second stage foll ow ng
a verdict of guilty.

(B) In the crimnal responsibility
stage of the trial, the order of proof and
argunment shall reflect that the defendant
has the burden of establishing the |ack of
crimnal responsibility. The defendant and
the State may rely upon evidence admtted
during the first stage and may recal
Wi t nesses.

(7) Motion by State

The State may nove for judgnent on
the issue of crimnal responsibility at the
cl ose of the evidence offered by the
defendant. In ruling on the notion, the
court shall consider all evidence and
inferences in the |ight nost favorable to
t he defendant. The court nmay grant the
notion if it finds no legally sufficient
evidence fromwhich a rational trier of
fact could find that the defendant was not
crimnally responsible.

Rul e 4-314 was acconpani ed by the follow ng Reporter’s
Not e.

The proposed anendnment to Rule 4-314

conforms the Rule to the proposed
relettering of Rule 4-312.
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M. Johnson told the Committee that the Tri al
Subcommi ttee has tried again to draft these Rules which
pertain to the issue of alternate jurors. The Subcommttee
focused on judicial econony, instead of juror dissatisfaction.
Under the proposed Rules, the court has the flexibility to
assure that not less than six jurors will be available to
del i berate the verdict in a case by determ ning the nunber of
alternate jurors as provided for in section (b) of Rule 2-511.

Ms. Potter noted that the language in the first sentence

of section (b) which reads: ...y be necessary reasonably
to assure...” is awkward. The Chair responded that the Style
Subcomm ttee can anend this | anguage, but he expressed the
concern that when there is a mass tort case, such as an
asbestos trial, the Rule as proposed to be amended nmay not
solve the problemof the jury falling bel ow the nunmber of six,
because the Rule provides that the alternates are di scharged
and do not deliberate. Judge M ssouri pointed out that the
Rul e provides that the parties can agree otherw se to another
arrangenent. M. Johnson added that the judge can deci de not
to discharge an alternate juror

The Chair commented that the problemstill exists where
an alternate juror is upset because he or she sat for severa

weeks on a jury and then is discharged before deliberation.

This was the reason that the federal rules were changed. M.
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Johnson said that sone people are against the idea that the
Si x-person jury should be expanded, and the statute currently
requires six jurors. The concept that the parties nay agree
ot herwi se should remain in the Rule, so parties do not have
addi tional jurors inposed on them

M. Brault questioned as to whether any other
jurisdiction has rules simlar to the ones presented today.
The Reporter replied that she was not aware of any. M.
Brault disagreed with the Rul es as presented.

M. Klein comented that at the Subcommi ttee neeting, he
had stated his opposition to the proposal. The Council on
Jury Use and Managenent issued a conprehensive and extensive
report which, anong other things, exam ned the issue of
di ssatisfaction anong alternate jurors. Often these jurors
feel that they are second-class citizens and are upset when
they find out that they are alternates. |If they are told this
at the beginning of the case, they nay not pay attention to
the testinony. The purpose of the changes to the Rules shoul d
be to address this issue, but the proposed Rul es do not
address it. They perpetuate the existing rule with a slight
twist as to when alternate jurors are discharged. Nothing in
the Constitution bars a jury of greater than six people. The
Rul es coul d supersede the statute, which provides for a jury

of six persons in civil cases. M. Klein expressed his
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preference for another | ook at this by the |legislature. The
federal approach addresses the issue of alternate juror
satisfaction. Studies on the size of juries have indicated
that the larger the jury, the fewer outlier verdicts there
are. This would be a collateral benefit to having a |arger
jury, and it would address the issue of juror satisfaction.

Judge M ssouri said that he and the Chair had testified
before the legislature |ast session, and their testinmny was
not favorably received. At the recent Subcommittee neeting,
Del egate Vallario had suggested that the |egislature should
be asked to take another |look at this issue. Judge Sweeney,
the current Chair of the Council on Jury Use and Managenent,
expressed his agreenent with M. Klein. The preferable way to
handl e the issue of juror satisfaction is to follow the
federal approach. He said that he was not aware of any
problens resulting fromthe federal rule.

M. Brault remarked that he had spoken with Del egate
Val l ario who had indicated that the House Judiciary Commttee
did not think that a change to the | aw was necessary. The
Rul e could be rewitten w thout changing the statute. 1In 1975
when the revision of the Maryland Rul es was undertaken, the
Honor abl e Paul Ni enmeyer, a judge of the U S. Court of Appeals
for the Fourth Circuit, who was then a practicing attorney and

a menber of the Rules Conmttee, was interested, along with
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M. Sykes and M. Bowen, in conformng the Maryland rules to
the federal rules. During the next 10 years as the Maryl and
rules were being redrafted, the Rules Conmttee did not
totally follow the federal approach, but they cane close to
it. The idea was that a practitioner in Maryland could go
across the street fromthe Baltinmore City Courthouse to the
federal courthouse (the only location at that tinme) and be
able to practice in federal court, also. So that Maryl and
could follow the federal approach of six-person juries, a
Constitutional amendnent was passed. The Honorabl e Robert C.
Mur phy, then Chief Judge of the Court of Appeals, was in favor
of the smaller jury, because it would help the judicial
budget. M. Brault stated that he is involved in nmany

nati onal organizations, and the six-person jury is regarded
anong many nmenbers of the bar as a failure. Sone plaintiff
attorneys feel that the nonetary verdicts are higher when the
jury is smaller, but this has never been proven by any

organi zation that collects this type of data.

The Chair asked if the verdicts in federal court are a
failure. M. Brault replied that the larger juries reflect a
better quality of justice. M. Maloney comented that this
i ssue was di scussed at the May 2001 Rules Comm ttee neeting,
at which time the Committee decided to present the issue of

jury size to the legislature. The legislature declined to
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change the statute. The proposed Rule is not inconsistent
with the desire of the Commttee to go to the legislature
again. It tells the trial judges that the parties can agree
that the alternates can deliberate. To go beyond this and
override the statute would be a big m stake.

M. Klein told the Commttee that the federal rules were
anmended in 1991. He quoted fromthe comment to Fed. R Civ.
P. 47, Selection of Jurors, as follows:

The use of alternate jurors has been a
source of dissatisfaction with the jury
system because of the burden it places on
alternates who are required to listen to
t he evidence but denied the satisfaction of
participating in its eval uation.

The comrent to the conpanion rule, Fed. R Civ. P. 48, Nunber
of Jurors—Participation in Verdict, reads in part:

Because the institution of the
alternate juror has been abolished by the
proposed revision of Rule 47, it wll
ordinarily be prudent and necessary, in
order to provide for sickness or disability
anong jurors, to seat nore than six jurors.
The use of jurors in excess of six
increases the representativeness of the
jury and harnms no interest of a party.

M. Brault commented that the idea that a plaintiff’s
attorney would prefer a smaller jury is belied by practice in
the District of Colunmbia and the Maryl and suburbs of the
District. No plaintiff’s injury attorney seens to go out of

his or her way to practice in Maryl and where there are six-

person juries. He has litigated the issue of forum non
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conveni ens many tines, and the plaintiffs’ attorneys are

satisfied to remain in D.C. where the juries are larger. The
plaintiffs’ attorneys seemto prefer the urban nine-nmenber
jury as opposed to the suburban six-menber jury.

The Chair remarked that nmost plaintiffs’ attorneys in
Maryl and prefer the jury cases to be in Baltinore City where
the verdicts tend to be larger than in smaller counties such
as Cecil County. In his nine years as a circuit court judge,
he did not find the verdicts to be that different as between
Ssix- and 12-person juries. Sone plaintiffs’ attorneys feel
that it is easier to prove a case to six rather than to 12
people. In assessing damages, a 12-person jury will treat a
party no differently than a six-person jury. Delegate
Vallario had told the Chair and Judge M ssouri previously that
this was a matter for the legislature and not the Rules
Committee. This nmay be a reflection of the majority of the
House Judiciary Commttee. |If the issue is presented to the
| egi sl ature, Judge Sweeney wi || appear before it. It seens
that the Maryl and State Bar Associ ation (MSBA) nmay be taking a
different position this year than it took |ast year.

M. Johnson expressed his concern about the Rule
supersedi ng the statute. Last year the MSBA opposed the
| egislation to increase the jury size, but the nmenbers nmay not

have been sufficiently well informed. Now that a |iaison
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comrmittee between the MSBA and the Rules Committee has been
created, Ms. Perez, one of the |iaison commttee s nmenbers and
a former Reporter to the Rules Committee, who is present at
today’ s neeting, can update the MSBA. There is a problemif
the |l egislature believes the matter of jury size is inits
bailiw ck, and a rule change adopting the federal approach is
made wi t hout the correspondi ng statutory change. Because of
the recent election, there is a new political |andscape,

i ncludi ng several new committee chairs in the legislature. It
is inmportant to get along with the legislature. M. Klein
commented that he did not disagree with M. Johnson. The
federal rule should not be adopted without a fair

consi deration by the |egislature.

Judge M ssouri suggested that Rule 2-511 be remanded to
the Subconmittee, so it can nonitor the attenmpt to change the
size of the jury through the |egislation. Judge Heller agreed
with Judge M ssouri’s suggestion. In the neantine, the
provi sions of the proposed anended rul e can be effected under
the current Rule by agreenent of the parties. M. Johnson
di sagreed, explaining that sone judges believe that judges do
not have the authority to seat alternates. For exanple, that
is the view of the Honorabl e Nancy Davis-Loonm s, a judge of
the Circuit Court for Anne Arundel County. M. Dean inquired

as to why an alternate juror cannot be available if a regul ar
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juror cannot deliberate. The Chair answered that this will be
di scussed when Rule 2-512, Trial by Jury, is discussed. The
Chair stated that Rule 2-511 will be remanded to the
Subcomm ttee, pending legislative action in the 2003 sessi on.
Turning to Rule 2-512, M. Johnson expl ai ned that
subsection (b)(2) is proposed to be anmended to provide that an
alternate juror shall be discharged when the court concl udes
that the juror’s service has been conpleted, instead of when
the jury retires to consider its verdict. The Chair said that
he believes that this Rule change is independent of the six-
juror v. 12-juror issue. An asbestos case could involve seven
or eight plaintiffs and may require six jurors and six
alternates. The idea is to retain enough jurors to finish the
case.

Judge Sweeney comented that the case of Hayes v. State,

355 Md. 615 (1999) provides that once the jury room door
closes for the jurors to begin their deliberation, no nore
alternates can join the jury. The Rules Committee may draft a
rule to change this. The Council on Jury Use and Managenent
recommends allowing an alternate juror to replace a juror who,
during the deliberations, becones unable to serve. The Trial
Subcomm ttee is setting forth the Council’s recomendati on,

wi t hout a Subconmmittee vote. The changes to Rule 2-512 are

nodel ed upon Fed. R Crim P. 24 (c)(3). Once the alternate

-35-



juror becones part of the jury, the jury would be instructed
to begin its deliberations anew. None of its prior decisions
woul d be inposed on the alternate. This is a good way to save
a case.

M. Klein expressed the opinion that this Rule should be
t abl ed pending the decision of the legislature as to the
nunber of jurors. There is some concern that an alternate
juror will go home upon being dism ssed and watch tel evision
concerning the case. Then the alternate is called back after
anot her juror becones too ill to serve. This situation is
fraught with potential problenms. It may be preferable to have
no alternate jurors at all.

Judge Hell er commented that regardl ess of the
| egislature’s actions, she is in favor of the changes to the
civil and the crimnal rules. |In a protracted civil or
crimnal case, it is a problemif during deliberations a juror
becomes unavail able. The revised procedures would assist in
preventing mstrials. As far as the problem of an alternate
juror watching tel evision, the sane probl em exi sts when juries
are not sequestered, and the jurors go hone at night. M.
Dean remarked that he tried a crim nal case recently which
took a week before the jury began deliberations. Once the
jury began deliberating, a juror refused to conme back.

Al t hough there had been three alternates, none of them could
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take the place of the m ssing juror, so there was a mistrial.

M. Klein noved to table discussion of the Rule pending
consideration by the |legislature. The notion was seconded.
The notion failed on a vote of six in favor. M. Brault
commented that the Rules Committee has taken a position as to
its preference for the federal approach. The Chair stated
that the statute, Code, Courts and Judicial Proceedings
Article, 83-806, provides that a jury consists of six
persons. Then the proposed Rule that provides that the
alternates may deliberate was drafted.

M. Brault noved that the policy of the Rules Committee
shoul d be stated as a preference for the federal approach,
which is that the jury shall consist of not fewer than six and
not nore than 12 jurors, and all jurors shall participate in
the verdict unless excused by the court. The Chair of the
Rul es Comm ttee or his designee would be asked to present this
to the legislature, requesting that the |l egislature give
authority for this so that a Rule can be drafted. The notion
was seconded. The Chair said that he had presented this issue
to the legislature |ast year. He and Judge M ssouri had
appeared before the House Judiciary Commttee explaining the
Rules Commttee’'s preference for the federal approach. Judge
M ssouri added that the Conference of Circuit Judges will be

meeting the follow ng Monday, and he and Judge Heller wll
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make sure that the Conference shares the sane view. The Chair
called for a vote on M. Brault’s notion to approve the
federal rule and present this to the legislature. The notion
passed unani nously.

The Chair said that in a protracted case lasting seven or
ei ght weeks, proposed new subsection (b)(2) of Rule 2-512 nmay
af ford some protection fromthe possibility of a mstrial.
When deli berations are |lengthy, jurors may drop out. M.
Johnson comrented that if the policy suggested by M. Brault
is adopted, there will not be any alternates.

M. Johnson told the Conmttee that another amendnent to
Rul e 2-512 provides for an advance questionnaire to be
adm ni stered to prospective jurors. This would be hel pful to
the court, particularly in protracted cases. One of its
purposes is to reduce the tine required for the exam nation of
jurors pursuant to section (e) of the Rule. There is also a
proposed change to section (j) substituting the word
“foreperson” for “foreman” and adding an option for the jurors
to elect a foreperson.

Judge M ssouri inquired as to when the Rule contenpl ates
that the court would direct the jury to elect a foreperson.
Judge Heller answered that it would be before the jury
del i berates. Judge M ssouri noted that in sone cases, the

jury elects a foreperson earlier than that. Judge Sweeney
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remarked that there are a variety of practices within the
State. Sone judges select the foreperson as soon as the jury
is inmpanelled, and others wait until the end of the trial.
Why should the Rule specify a tine? He suggested that the
word “elect” be changed to the word “select.” A juror may
volunteer for the job, rather than be elected by the other
jurors.

The Chair asked what the view of the Council on Jury Use
and Managenment was regarding this issue. Judge Sweeney
answered that their viewis that if the judge selects the
foreperson, there will likely be criticismthat the
forepersons tend to be white, m ddl e-aged nen. Jurors can be
trusted to select their own forepersons. Some people do not
i ke speaking in public and would be unhappy if the judge
sel ected them as foreperson.

Judge Kapl an nmoved that the word “elect” should be
replaced with the word “select” in section (j). The notion
was seconded, and it passed unani nously.

Judge Hel |l er observed that the questionnaire which is
proposed to be added to the Rule in section (d) is a very good

i dea. She comented that a reporter from The Daily Record was

| ooking into why a reporter cannot come up to the bench during
a bench conference at a jury trial. She asked what protects a

potential juror’s response when jurors are at the bench during
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voir dire. Sone of the responses fromjurors involve very
personal information which would not ordinarily be avail able
to the public. It would be a problemif the newspapers were
able to obtain a transcript of the trial. The Chair said that
i ndi vidual voir dire may be protected fromthe public. Judge
Hell er remarked that in Baltinore City, a potential juror
stated that she had been a victimof rape. Judge Johnson
observed that he woul d excuse such a juror before she made the
statenment. Judge Heller responded that if the juror |ooked or
acted upset, that would be possible, but in the case to which
she was referring, the juror did not |ook or act upset. M.
Brault asked if the court could seal such testinony. Judge
Hell er said that she had been asked to seal this particular
testi nony.

By consensus, the Committee approved the Rule as
present ed.

Turning to Rule 4-312, M. Johnson expl ained that the
Rul e generally tracks the changes in Rule 2-512. The Chair
noted that the proposed changes regarding retaining all of the
jurors will solve the problem presented in the Hayes case.
Judge Sweeney expressed his concern about the advance
guestionnaires being mandatorily used in death penalty cases.
I n sone cases, the questionnaire may not be necessary and

shoul d not be mandatory in death penalty cases. The Chair
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descri bed the situation where the defendant waives the right
to a jury sentence in advance. The Rule provides that the
judge has to send the questionnaire to the jurors. The

foll owi ng | anguage could be added to section (d): “unless the
def endant has wai ved in advance the right to a sentence being
i nposed by the jury.”

M. Brault commented that filling out the questionnaires
may be a potential cause of error. The Chair added that there
coul d be argunents concerning what should be included in the
guestionnaire. Judge Sweeney noted that in a death penalty
case, sonething inportant could be overl ooked. He suggested
that questionnaires in death penalty cases should not be
mandat ory, questioning why one category of cases is being
si ngl ed out.

M. Mal oney noved that the requirenent that
gquestionnaires be admnistered in all capital cases be
del eted. The motion was seconded. The Chair said that this
could be acconplished by elimnating the foll ow ng | anguage in

the first sentence of section (d): and in cases in which
the death penalty may be inposed shall... .” M. Klein
suggested that a Conmttee note could be added after section
(d) which would provide that a juror questionnaire is a good

idea in conplex or death penalty cases. The notion was

passed unani nously, and the Commttee agreed by consensus to
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t he changes suggested by the Chair and M. Klein. By
consensus, the Comm ttee approved the Rule as anended.

Turning to Rule 4-314, M. Johnson expl ained that the
change to the Rule is stylistic only, changing the reference
in the Rule to “Rule 4-312 (e)” from“Rule 4-312 (d), since
the latter Rule has been renunbered. The Comm ttee approved
t he change to Rule 4-314 by consensus.

M . Johnson presented Rule 2-521, Jury-Review of

Evi dence—Communi cati ons, for the Commttee’s consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 2 - ClVIL PROCEDURE -- ClIRCU T COURT
CHAPTER 500 - TRI AL
AVMEND Rul e 2-521 to add certain

provi si ons concerning juror notes and
not epads, as foll ows:

Rul e 2-521. JURY - REVI EW OF EVI DENCE -
COVMMUNI CATI ONS

(a) Jurors' Notes

The court may., and upon request of
any party shall, provide paper notepads for
use by jurors during trial and
del i berations. The notepads shall be
col |l ect ed during—+ecesses—i+n—the—t+ri+at when
the court adjourns for the day and at the
end of the trial. A juror's notes may not
be reviewed or relied upon by any person
for any purpose other than by the juror
whil e taking them and during deliberations.
The court shall instruct the jurors that
any notes nmade by a juror outside the
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courtroomor other | ocation where the court

is convened nmay not be brought into the
courtroom If a juror is unable to use a
not epad due to a disability, the court
shall provide a reasonabl e accommopdati on.
After the trial, all notes shall be
destroyed pronmptly.

tay (b) Itenms Taken to Jury Room

Jurors may take their notes regareifg

the—evidence—and—traykeep—thenotes with
t hem when they retire for thetrr

del i beration. Unless the court for good
cause orders otherwi se, the jury may al so
take exhibits that have been admitted in
evi dence, except that a deposition may not
be taken into the jury roomw thout the
agreenent of all parties and consent of the
court. Witten or electronically recorded
instructions may be taken into the jury
roomonly with the perm ssion of the court.

Cross reference: See Rule 5-802.1 (e).
B> (c) Jury Request to Review Evidence

The court, after notice to the
parties, may make available to the jury
testimony or other evidence requested by
it. In order that undue pronm nence not be
given to the evidence requested, the court
may al so make avail abl e additional evidence
relating to the sane factual issue.

ter (d) Conmunications Wth Jury

The court shall notify the parties
of the receipt of any conmunication from
the jury pertaining to the action before
responding to the communi cation. All such
comruni cati ons between the court and the
jury shall be on the record in open court
or shall be in witing and filed in the
action.

Sour ce: This Rule is derived as foll ows:



Section (a) is new.

Section fa)r (b) is derived from fornmner
Rul es 558 a, b and d and 758 b.

Section by (c) is derived fromforner
Rul e 758 c.

Section ey (d) is derived from forner
Rul e 758 d.

Rul e 2-521 was acconpanied by the foll owi ng Reporter’s
Not e.

At the request of Chief Judge Bell,
the Rules Commttee considered the matter
of control of jurors' notes, in |ight of
Aron v. Brock, 118 M. App. 475 (1997),
cert. denied, 346 M. 629 (1997).

Proposed anendnents to Rules 2-521 and
4- 326 provide for notepads to be
di stributed by the court to jurors for
not et aki ng during the trial and use during
del i beration, upon the request of any party
or sua sponte by the court. The court
mai ntai ns control of the notepads by
coll ecting them during recesses in the
trial and pronptly destroying them after
the trial. As to notes made by a juror
out side the courtroom the proposed
amendnents require the court to instruct
the jury that notes nmade outside the
courtroom may not be brought into the
courtroom The amendnments al so require the
court to provide a reasonabl e accommmodati on
under the Americans with Disabilities Act,
42 U.S.C. 812101, et. seq., for any juror
who is unable to use a notepad due to
di sability.

The Trial Subconmm ttee recommends two
addi ti onal changes to Rules 2-521 (a) and
4-326 (a), suggested by the Council on Jury
Trial Use and Managenent. The changes are:
(1) substituting “when court adjourns for
the day” for “during recesses in the trial”
and (2) adding the phrase “or other
| ocati on where court is convened.” The
Counci |l believes that collecting notepads
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each time there is a brief recess is

burdensonme and tine-consum ng. Also, the

Council notes that court may be convened at

a | ocation outside the courtroom for

exanple, at the location of the property

during a view in a condemmation acti on.

M. Johnson told the Committee that he was not present at

the Trial Subcomm ttee neeting when Rule 2-521 had been
di scussed, and he asked Judge M ssouri to explain the changes
to the Rule. Judge M ssouri said that the changes involve
jurors’ notes. The bold print indicates where the
Subcomm ttee took out the references to the jurors’ notepads
bei ng collected during every recess of the trial, because the
Subcomm ttee felt that this collection was too frequent. It
is sufficient to collect the notepads at the end of the day.
The changes also clarify that the court nust instruct the jury
t hat any notes nade outside of the courtroom or other |ocation

where the court is convened may not be brought into the

courtroom The Chair referred to the case of Aron v. Brock,

118 Md. App. 475 (1997) in which a juror hearing the case had
created a book with information about the case which he
entered into a conputer each night after the trial day ended,
and he had shown the book to the parties’ attorneys. The
trial judge |lost the book, so it was never before the
appellate court. M. Brault remarked that the case was

remanded, so that the information fromthe | ost book could be
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retrieved fromthe juror’s conputer.

Judge Hel |l er asked the nmeaning of the |anguage
“reasonabl e accommmpdati on” at the end of section (a). Judge
M ssouri replied that under the Anericans with Disabilities
Act, an exanple of a reasonable accommpdati on would be a tape
recorder. M. Brault comented that jurors may have a | ong
break for lunch, and during the break, they work on the notes.
In the Aron case, the juror worked on his notes at hone.

Judge M ssouri responded that the view of the Subcommittee is
that the trial judge should be able to manage the juror notes.
Judge M ssouri said that he instructs jurors who are about to
take an extended break that they nust |eave their notepads in
the courtroom The Subconmittee is trying to ensure that the
jurors do not take their notes hone at night, and M. Brault
added they should not take their notes to |unch.

The Chair suggested that the follow ng | anguage coul d be
added to section (a): “The court shall ensure that the
not epads are coll ected when the court adjourns for the day and
that the jurors’ notes are not reviewed or relied upon by any
person and that any notes a juror nakes outside are not
brought into the courtroom” Judge Sweeney comrented that in
a nedical mal practice case, the jurors often have a notebook
with nedical records and exhibits. He gives the jurors a

yell ow marker to underline whatever passages in the notebook
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they feel are inportant. \Whenever the court recesses, the
jurors often want to review the notebooks. It is mcro-
managi ng if the Rule provides that the judge nust instruct the
jurors that they have to | eave the notebooks in their seats
during a recess. |In Judge Sweeney’s 11 years on the bench, no
juror ever did anything untoward. The Aron case is very
unusual

M. Johnson expressed the concern that sonme people
believe that jurors do not always follow the judge’'s
adnonition not to discuss the case. It mght be beneficial to
add to section (a) a statenent that is based upon the second
sentence of the second paragraph of the Reporter’s note, which
woul d provide that the court maintains control over the
not epads by collecting themduring the trial when the court
adj ourns for the day and by pronptly destroying them after the
trial. Judge Heller remarked that in her courtroom the
jurors take the notepads to the jury room and the notepads
are collected at the end of the day. During |ong recesses or
l unch, the notepads are taken to the jury room where they are
al ways secured. There is an opportunity for the jurors to
review the notes. The Commttee agreed by consensus to M.
Johnson’ s suggesti on.

M. Klein referred to the sentence which prohibits a

juror frombringing in notes made outside of the courtroom
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except for notes when court is convened at another | ocation,
such as for a denonstration of the operation of machinery that
is too large to bring into the courtroom The Chair expressed
the view that this does not have to be expressly stated in the
Rule. The Comm ttee agreed by consensus to take out the
fourth sentence of section (a). M. Johnson suggested that
t he second sentence be changed to the | anguage in his
previ ously suggested Conmttee note. The Commttee agreed to
this change by consensus. The Reporter asked if a sentence is
needed pertaining to outside influences. The Chair responded
that this would be covered by a separate instruction by the
judge. The Rule should not |ock the judge in. M .
Mal oney noved that Rule 2-521 be adopted as anended. The
noti on was seconded, and it passed unani nously.

M. Johnson presented Rule 4-326, Jury-Revi ew of

Evi dence—-Communi cations, for the Commttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-326 to add certain

provi si ons concerning the use of juror
not es and not epads, as foll ows:

Rul e 4-326. JURY - REVI EW OF EVI DENCE -
COVMUNI CATI ONS
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(a) Jurors' Notes

The court may., and upon request of
any party shall., provide paper notepads for

use by jurors during trial and
del i berations. The notepads shall be
col |l ect ed durineg—Frecesses—+na—the—+t+ri+al when

the court adjourns for the day and at the
end of the trial. A juror's notes may not
be reviewed or relied upon by any person
for any purpose other than by the juror
while taking them and during deliberations.

The court shall instruct the jurors that
any notes made by a juror outside the
courtroomor other | ocation where the court

is convened nay not be brought into the
courtroom If a juror is unable to use a
not epad due to a disability, the court
shall provide a reasonabl e accommpdati on.
After the trial, all notes shall be
destroyed pronmptly.

tar (b) Itenms Taken to Jury Room

Jurors may take their notes regarditg

with them when they retire for thetr+

del i berations. Unless the court for good
cause orders otherw se, the jury may al so
take the chargi ng docunent and exhibits

whi ch have been admitted in evidence,

except that a deposition nmay not be taken
into the jury roomw thout the agreenent of
all parties and the consent of the court.

El ectronically recorded instructions or

oral instructions reduced to witing my be
taken into the jury roomonly with the

perm ssion of the court. On request of a
party or on the court's own initiative, the
chargi ng docunents shall reflect only those
charges on which the jury is to deliberate.
The court may inpose safeguards for the
preservation of the exhibits and the safety
of the jurors.

Cross reference: See Rule 5-802.1 (e).

tB)r (c) Jury Request to Review Evidence
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The court, after notice to the
parties, may nmake available to the jury
testimony or other evidence requested by
it. In order that undue pronm nence not be
given to the evidence requested, the court
may al so make avail abl e additional evidence
relating to the sane factual issue.

ter (d) Conmunications Wth Jury

The court shall notify the defendant
and the State's Attorney of the receipt of
any communi cation fromthe jury pertaining
to the action before responding to the
comruni cation. All such conmuni cati ons
bet ween the court and the jury shall be on
the record in open court or shall be in
witing and filed in the action.

Source: This Rule is derived as foll ows:

Section (a) is new.

Section &y (b) is derived fromforner
Rul es 758 a and b and 757 e.

Section by (c) is derived from forner
Rul e 758 c.

Section ey (d) is derived fromforner
Rul e 758 d.

Rul e 4-326 was acconpani ed by the follow ng Reporter’s
Not e.

See the Reporter's Note to the
proposed anmendnent to Rul e 2-521.

M. Dean inquired as to whether the sane changes w |l be
made to Rule 4-326 as were made to Rule 2-521, and the Chair
answered that the same changes would be made to the Title 4
rule. The Commttee approved the Rule as anmended.

M. Johnson presented Rule 5-606, Conpetency of Juror as

W tness, for the Commttee’'s consi deration.
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MARYLAND RULES OF PROCEDURE
TI TLE 5 - EVI DENCE

CHAPTER 600 - W TNESSES

AMEND Rul e 5-606 to prohibit
i npeachnment of a verdict by a juror's
notes, as follows:

Rul e 5-606. COWPETENCY OF JUROR AS W TNESS

(a) At the Trial

A menber of a jury may not testify as
a witness before the jury in the trial of
the case in which the juror is sitting. |If
the juror is called to testify, the
opposing party shall be afforded an
opportunity to object out of the presence
of the jury.

(b) Inquiry Into Validity of Verdict

(1) In any inquiry into the validity
of a verdict, a juror may not testify as to
(A) any matter or statenent occurring
during the course of the jury's
del i berations, (B) the effect of anything
upon that or any other juror's mnd or
enotions as influencing the juror to assent
or dissent fromthe verdict, or (C) the
juror's mental processes in connection with
the verdict.

(2) A juror's affidavit or evidence of
any statement by the juror concerning a
mat t er about which the juror would be
precluded fromtestifying my not be
recei ved for these purposes.

(3) A juror's notes nande in _accordance
with Rule 2-521 (a) or Rule 4-326 (a) nmy
not be used to inpeach a verdict.
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(c) "Verdict" Defined

For purposes of this Rule, "verdict"
means (1) a verdict returned by a petit
jury or (2) a sentence returned by a jury
in a sentencing proceedi ng conduct ed
pursuant to Code, Article 27, 8413.

Committee note: This Rule does not address
or affect the secrecy of grand jury
pr oceedi ngs.
Source: This Rule is derived in part from
F. R Ev. 606.
Rul e 5-606 was acconpani ed by the foll ow ng Reporter’s
Not e.
The proposed anendnment to Rule 5-606
prohi bits i npeachnent of a verdict by the
use of a juror's notes nmade in accordance
with Rule 2-521 (a) or Rule 4-326 (a).
M. Johnson expl ained that a new subsection (b)(3) was
added which provides that a juror’s notes may not be used to

i npeach a verdict. The Chair commented that this is

consistent with the case of Wernsing v. General ©Modtors, 298

Md. 406 (1984). The Comm ttee approved the change to the Rule
by consensus.

Agenda Item 3. Consideration of proposed anmendnents to
certain

rules in Title 16, Chapter 700: Rule 16-723
(Confidentiality),

Rule 16-771 (Disciplinary or Renedial Action Upon Conviction
of

Crime), Rule 16-773 (Reciprocal Discipline or Inactive

Status), Rule 16-774 (Sunmary Pl acenent on |Inactive Status),

Rul e 16-775 (Resignation of Attorney), and Rule 16-781

(Rei nst at enent )
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M. Brault explained that the Attorneys Subconm ttee
received a request fromthe Attorney Gievance Commi ssion and
the OFfice of Bar Counsel to change sonme of the Rules in
Chapter 16 based on their experience with the revised Attorney
Di sci pline Rules.

M. Brault presented Rule 16-723, Confidentiality, Rule
16-775 (f) (Resignation of Attorney), and Rule 16-781

(Reinstatenent), for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE
STATUS

OF ATTORNEYS

AMEND Rul e 16-723 (b)(1) to add
| anguage clarifying that a conplaint is
confidential and to add a new subsection
(d)(1), as
foll ows:

Rul e 16-723. CONFI DENTI ALI TY

(b) Oher Confidential Proceedings and
Records

Except as otherw se provided in
t hese Rules, the follow ng records and
proceedi ngs are confidential and not open
to inspection:
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(1) the records of an investigation by
Bar Counsel, including any conpl aint;

(2) the records and proceedi ngs of a
Peer Revi ew Panel ;

(3) information that is the subject of
a protective order;

(4) the contents of a warning issued by
Bar Counsel pursuant to Rule 16-735 (b),
but the fact that a warning was issued
shal | be disclosed to the conpl ai nant;

(5) the contents of a prior private
repri mand or Bar Counsel reprimnd pursuant
to the Attorney Disciplinary Rules in
effect prior to July 1, 2001, but the fact
that a private or Bar Counsel reprimnd was
i ssued and the facts underlying the
repri mand may be disclosed to a peer review
panel in a proceedi ng agai nst the attorney
alleging simlar m sconduct;

Committee note: The peer review panel is
not required to find that information

di scl osed under subsection (b)(5) is

rel evant under Rule 16-743 (c)(1).

(6) the contents of a Conditional
Di versi on Agreenment entered into pursuant
to Rule 16-736, but the fact that an
attorney has signed such an agreenent shal
be public; (7) the records and
proceedi ngs of the Comm ssion on matters
that are confidential under this Rule;

(8) a Petition for Disciplinary or
Renmedi al Action based solely on the alleged
i ncapacity of an attorney and records and
proceedi ngs ot her than proceedings in the
Court of Appeals on that petition; and

(9) a petition for an audit of an
attorney's accounts filed pursuant to Rule
16-722 and records and proceedi ngs ot her
t han proceedings in the Court of Appeals on
t hat petition.
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(d) Required Disclosure tobrsetptnary
WA

(1) To Clerk of the Court of Appeals

|f an attorney is reprinmanded by
the Conm ssion., Bar Counsel shall notify
the Clerk of the Court of Appeals.

(2) To Disciplinary Authorities

If an attorney resigns or is
repri manded, convicted of a serious crine,
or, by order of the Court of Appeals,

di sbarred, suspended, reinstated, or
transferred to inactive status, the Clerk
of the Court of Appeals of Maryl and shal
notify the National Lawer Regul atory Data
Bank of the Anerican Bar Association and
the disciplinary authority of every other
jurisdiction in which the attorney is
admtted to practice.

Rul e 16-723 was acconpani ed by the followi ng Reporter’s
Not e.

At the open neeting on the 151st Report
of the Rules Commttee, the Court of
Appeal s asked the Chair of the Attorney
Grievance Comm ssion to determ ne whet her
the nere fact that a conplaint was fil ed
agai nst an attorney can be disclosed. The
Comm ssion Chair and the Attorneys
Subcommi ttee are in agreenent that the fact
that a conplaint has been filed or the
contents of the conplaint should be
confidential. They recommend that | anguage
referring to the conplaint be added to
subsection (b)(1) to make this clear.

The Court of Appeals anended Rul e 16-
723 (d) sua sponte to change “Bar Counsel”
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to “the Clerk of the Court of Appeals.”
This amendnment requires the latter to
notify the National Lawer Regul atory Data
Bank of the Anerican Bar Association and
the disciplinary authority of every other
jurisdiction. This change in procedure
requi res parallel changes to Rules 16-775
and 16-781, as well as a further change to
Rule 16-723 (d) to provide a nmethod for the
Clerk of the Court of Appeals to find out
that an attorney has been reprimnded by

t he Comm ssi on.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE
STATUS
OF ATTORNEYS

AMEND Rul e 16-775 (f) to change the
| anguage “Bar Counsel” to “the Clerk of the
Court of Appeals,” as follows:

Rul e 16-775. RESI GNATI ON OF ATTORNEY

(f) Effect of Resignation

An attorney may not practice law in
this State after entry of an order
accepting the attorney's resignation. Bat
Cotunset The Clerk of the Court of Appeals
of Maryl and shall give any notice required
by Rule 16-723 (d).
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Rule 16-775 (f) was acconpani ed by the foll ow ng

Reporter’s

Not e.

See the Reporter’s Note to Rule 16-723
(d).

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 700 - DI SCI PLI NE AND | NACTI VE

STATUS
OF ATTORNEYS

AVMEND Rul e 16-781 by adding a new
subsection (I)(1) and by deleting section
(m, as follows:

Rul e 16-781. REI NSTATEMENT

(1) Duties of Clerk

(1) Generally

Pronptly after the effective date
of an order that reinstates a petitioner,
the Clerk of the Court of Appeals shal
give any notice required by Rule 16-723

(d).
- (2) Attorney Admtted to Practice

Upon receiving a reinstatenent
notice authorized by section (e) of this
Rul e, or on the effective date of an order
or notice that reinstates a petitioner
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adm tted by the Court of Appeals to the
practice of law, the Clerk of the Court of
Appeal s shall place the nane of the
petitioner on the register of attorneys in
that Court and shall certify that fact to
the Trustees of the Client Protection Fund
of the Bar of Maryland and to the clerks of
all courts in the State.

2y (3) Attorney Not Admtted to
Practice

Upon receiving a reinstatenent
notice authorized by section (e) of this
Rul e, or on the effective date of an order
or notice that reinstates a petitioner not
adm tted by the Court of Appeals to
practice law, the Clerk of the Court of
Appeal s shall renove the petitioner's nanme
fromthe list maintained in that Court of
non-adm tted attorneys who are ineligible
to practice lawin this State, and shall
certify that fact to the Board of Law
Exam ners and the clerks of all courts in
the State.

- (M Motion to Vacate Rei nstatenment

Bar Counsel may file a notion to
vacate an order that reinstates the
petitioner if (1) the petitioner has failed
to denonstrate substantial conpliance with
t he order, including any condition of
rei nstatenment inposed under Rule 16-760 (h)
or section (j) of this Rule or (2) the
petition filed under section (a) of this
Rul e contains a false statenent or omts a
mat erial fact, the petitioner knew the
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statenment was false or the fact was
omtted, and the true facts were not

di scl osed to Bar Counsel prior to entry of
the order. The petitioner may file a
verified response within 15 days after
service of the notion, unless a different
time is ordered. If there is a factual

di spute to be resolved, the court nmay enter
an order designating a judge in accordance
with Rule 16-752 to hold a hearing. The
judge shall allow reasonable tinme for the
parties to prepare for the hearing and nay
aut horize di scovery pursuant to Rule

16- 756. The applicable provisions of Rule
16- 757 shall govern the hearing. The
appl i cabl e provisions of Rules 16-758 and
16- 759, except section (c) of Rule 16-759,
shall govern any subsequent proceedings in
the Court of Appeals. The Court may

rei npose the discipline that was in effect
when the order was entered or nmay inpose
addi tional or different discipline.

tey (n) Costs

I n proceedi ngs for reinstatenent,
unl ess the Court of Appeals orders
ot herwi se, the petitioner shall pay al
court costs and costs of investigation and
ot her proceedi ngs on the petition,
i ncluding the costs of physical and nental
exam nations, transcripts, and other
expendi tures incurred by Bar Counsel that
wer e reasonably necessary to evaluate the
petition.

Rul e 16-781 was acconpanied by the follow ng Reporter’s
Not e.

See the Reporter’s Note to Rule 16-723
(d).

Expl ai ni ng the proposed changes to Rule 16-723, M.
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Brault stated that the nmedia has contended that conplaints
filed with the Attorney Gievance Conm ssion are not subject
to confidentiality. The Attorneys Subcommittee feels that the
conpl aint and any investigation following it should all be
confidential. The Chair said that the Honorable John C.
El dri dge, Judge of the Court of Appeals, had raised the
guestion as to whether or not Bar Counsel can confirmthe
exi stence of a conplaint being filed and the ensuing
i nvestigation. M. G ossman, Deputy Bar Counsel, noted that
the former Rule specifically referred to the conplaint as
bei ng confidential. The Chair pointed out that the proposed
amendnents do not address the question of whether the fact
that a conplaint has been filed can be acknow edged by Bar
Counsel. M. Brault responded that Bar Counsel often
acknow edges the existence of a matter. It is better to be
consistent with the practice of the Ofice of Bar Counsel,
because if a filing of a conplaint is not confirmed, the
i magi nations of the public run wld.

The Chair expressed the view that the Rule should provide
t hat Bar Counsel does not have to confirmthe existence of a
conplaint. M. Gossman remarked that this is consistent with
the practice of the Ofice of Bar Counsel. The Chair
suggested that section (b) could begin as follows: “Except as

ot herwi se provided in these Rules, the follow ng records and
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proceedi ngs are confidential and open to public inspection or
di scl osure:

,” and the new | anguage to subsection (b)(1) could read,
“including the existence and content of any conplaint.” The
Committee agreed by consensus with the Chair’s suggested
| anguage.

Ms. Potter inquired as to why the confidential itens have
to be item zed. The Chair expressed the opinion that the
tagline to section (b) should be changed — a possible new
tagline is “Other Confidential Matters.” The Reporter
commented that the Style Subconmttee can change this, and the
Comm ttee agreed by consensus.

M. Brault drew the Conmttee s attention to section (d)
of Rule 16-723.

M. Brault explained that when the Court of Appeals
amended section (d) to change the | anguage “Bar Counsel” to
the “Clerk of the Court of Appeals,” no procedure was added
for the Clerk of the Court of Appeals to be notified that the
Comm ssion had issued a reprinmand to an attorney. M.
Grossman remarked that the Rule was changed so that the Clerk
of the Court of Appeals, rather than Bar Counsel, is to notify
the National Lawyer Regul atory Data Bank of the Anmerican Bar
Associ ation and the disciplinary authority of every other

jurisdiction that an attorney has resigned, has been
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repri manded, has been convicted of a serious crime or has been
di sbarred, suspended, reinstated, or transferred to inactive
status. By consensus, the Committee approved the change to
section (d) of Rule 16-723 and the parallel conform ng
anmendnments to Rules 16-775 (f) and 16-781.

M. Brault presented Rules 16-771 (Discipline or Renedial
Acti on Upon Conviction of Crinme), 16-773 (Reciprocal
Di scipline or Inactive Status), 16-774 (Summary Pl acenment on
| nactive Status), and 16-775 (Resignation of Attorney), for

the Committee’ s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE
STATUS
OF ATTORNEYS

AMEND Rul e 16-771 (b) to change the
word “shall” to “may” and del ete the
references to Rule 16-751, as foll ows:

Rul e 16-771. DI SCl PLI NARY OR REMEDI AL
ACTI ON UPON CONVI CTI ON OF CRI ME

(b) Petition in Court of Appeals

Upon receiving and verifying
information from any source that an
attorney has been convicted of a serious
crime, Bar Counsel shatt+ may file a
Petition for Disciplinary or Remedi al
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Action in the Court of Appeal s pttrstant—to
Rute—16-—+5% and serve the attorney in

accordance with Rule 16-753. The petition
shall be filed whether the conviction
resulted froma plea of guilty, nolo
contendere, or a verdict after trial and
whet her an appeal or any ot her
post-conviction proceeding is pending. The
petition shall allege the fact of the
conviction and include a request that the
attorney be suspended i nmmediately fromthe
practice of law. A certified copy of the

j udgnment of conviction shall be attached to
the petition and shall be prima facie
evidence of the fact that the attorney was
convicted of the crinme charged.

Rul e 16-771 was acconpanied by the follow ng Reporter’s
Not e.

David D. Downes, Esqg., Chair of the
Attorney Gievance Conmm ssion, requested by
| etter changes to Rules 16-771 and
16-773 to delete the requirenent that Bar
Counsel nmust seek the approval of the
Comm ssi on before filing a Petition for
Di sciplinary or Renedial Action. Rule 16-
771 allows Bar Counsel to file the Petition
upon receiving and verifying information
from any source that an attorney has been
convicted of a serious crinme. Rule 16-773
all ows Bar Counsel to file the Petition
upon receiving informati on that an attorney
has been disciplined or placed on inactive
status based on incapacity. Currently both
Rul es provide that Bar Counsel nust act
pursuant to Rule 16-751 which requires the
approval of the Comm ssion. The Chair of
t he Comm ssion, Deputy Bar Counsel, and the
maj ority of the Attorneys Subcommttee
recommend nodi fying Rules 16-771 and 16-773
as well as Rule 16-774, which involves a
petition to place an attorney on inactive
status, to elimnate the requirenent that
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t he Comm ssion nust give its approval in
order for Bar Counsel to take action. The
Honor abl e John F. MAuliffe, a nmenber of
the Attorneys Subcommittee, expressed the
opi nion that the Rul es should remain
unchanged, retaining the current procedure.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE
STATUS
OF ATTORNEYS

AVMEND Rul e 16-773 (b) by relettering
it as subsection (b)(1) and by changing the
word “shall” to “may,” deleting the
reference
to Rule 16-751, and addi ng ot her | anguage;
and by addi ng a new subsection (b)(2), as
fol |l ows:

Rul e 16-773. RECI PROCAL DI SCI PLI NE OR
| NACTI VE STATUS

(b) bButy Action of Bar Counsel

(1) When an Attorney Has Been
Di sciplined or Placed on |Inactive Status in
Anot her Jurisdiction

Upon receiving information from
any source that in another jurisdiction an
attorney has been disciplined or placed on
i nactive status based on incapacity, Bar
Counsel shatt+ may obtain a certified copy
of the disciplinary or renmedial order and
file it with a Petition for Disciplinary or
Renmedi al Action in the Court of Appeals
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ptrstant—toRute—16-7+5%, and if Bar Counse

so files, shall serve copies of the
petition and order upon the attorney in
accordance with Rule 16-753.

(2) When an Attorney Has Resigned From
the Bar of Another Jurisdiction

Upon receiving information from
any source that in another jurisdiction an
attorney has resigned fromthe bar while
disciplinary or renedial action is
threatened or pending in that jurisdiction,
Bar Counsel shall notify the attorney that
the resignation in the other state shall be
deened an irrevocable request for
resignation fromthe Maryland bar., unl ess
the attorney shows good cause in witing
within 30 days fromthe receipt of Bar
Counsel’s notice as to why he or she should
remain as a nmenber in good standing of the
Mar vl and bar.

Rul e 16-773 was acconpanied by the follow ng Reporter’s
Not e.

As to subsection (b)(1l) see the
Reporter’s Note to Rule 16-771.

The Chair of the Attorney Gievance
Comm ssi on pointed out that Rule 16-773
does not address any action to be taken by
t he Comm ssion, Bar Counsel, or the Court
of Appeal s when an attorney licensed in
Maryl and resigns fromthe bar of another
state while disciplinary or renedial action
is threatened or pending. |In response, the
Attorneys Subcomm ttee recomends that a
new subsection (b)(2) be added to Rule 16-
773 providing that a resignation fromthe
bar of another state shall be deened an
irrevocabl e request for resignation from
t he bar of Maryland unless the attorney
shows good cause as to why he or she shoul d
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remain a menber of the Maryl and bar

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE
STATUS
OF ATTORNEYS

AMEND Rul e 16-774 to del ete | anguage
referring to approval by the Conmm ssion and
to Rule 16-751, as follows:

Rul e 16-774. SUMVARY PLACEMENT ON | NACTI VE
STATUS

(b) Procedure

(1) Petition for Summary Pl acenent;
Confidentiality

Bar Counsel /—with—the—approval—of
the—Comsstor,- may fil e rA—accordance—wth
Rite—16-+5% a petition to summrily pl ace
an attorney on inactive status. The
petition shall be supported by a certified
copy of the judicial determ nation or
i nvol untary adm ssion. The petition and
all other papers filed in the Court of
Appeal s shall be seal ed and stanped
"confidential" in accordance with Rule
16-723 (b)(8).

Rul e 16-774 was acconpanied by the follow ng Reporter’s
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Not e.

See the Reporter’s Note to Rule 16-
771.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE
STATUS
OF ATTORNEYS

AMEND Rul e 16-775 to add a new section
(a) and a new subsection (d)(2), to change
t he | anguage “Bar Counsel” to “the Clerk of
t he Court of Appeals” in section (g), and
to make other stylistic changes, as
fol |l ows:

Rul e 16-775. RESI GNATI ON OF ATTORNEY

(a) CQut-of-State

An _attorney who resigns fromthe
practice of law in any other jurisdiction
while disciplinary or renedial action is
t hreatened or pending in that jurisdiction
shall be deened to have filed an
application to resign fromthe practice of
law in this State.

tar (b) In State — Application
An application to resign fromthe

practice of lawin this State shall be
submtted in witing under oath to the
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Court of Appeals, with a copy to Bar
Counsel. The application shall state that
the resignation is not being offered to
avoi d disciplinary action and that the
attorney has no know edge of any pendi ng

i nvestigation, action, or proceedings in
any jurisdiction involving allegations of
pr of essi onal m sconduct by the attorney.

B> (c) When Attorney May Not Resign

Except as provided in section (a) of
this Rule, Ar an attorney may not resign
while the attorney is the subject of a
di sciplinary investigation, action, or
proceedi ng i nvol ving all egati ons of
pr of essi onal m sconduct. An application to
resi gn does not prevent or stay any
di sci plinary action or proceedi ng agai nst
t he attorney.

ey (d) Procedure

(1) When Attorney Resigns in Muryl and

Upon receiving a copy of the
application submtted in accordance wth
section &y (b) of this Rule, Bar Counsel
shall investigate the application and file
a response with the Clerk of the Court.

(2) When Attorney Resigns in O her
Juri sdiction

Upon receiving information that an
attorney has resigned fromthe practice of
law in another jurisdiction while
disciplinary or renmedial action was
t hreatened or pending in that jurisdiction,
Bar Counsel shall obtain a certified copy
of the order granting resignation together
with available information concerning the
t hreat ened or pending disciplinary or
renedial action. Bar Counsel [shall] [may]

file those docunments with the Court of
Appeal s together with a petition to accept
the attorney’s resignation in this State
and shall serve copies upon the attorney in
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accordance with Rule 16-753. The Court of
Appeal s shall order Bar Counsel and the
attorney, within 15 days fromthe date of
the order., to show cause in witing why the
resignation should not be accepted.

e (e) Order of the Court of Appeals

The Court of Appeals shall enter an
order accepting or denying the resignation.
A resignation is effective only upon entry
of an order accepting it.

te)y (f) Duty of Clerk

VWhen the Court enters an order
accepting an attorney's resignation, the
Clerk of the Court of Appeals shall strike
the name of the attorney fromthe register
of attorneys in that Court and shall
certify that fact to the Trustees of the
Clients' Security Trust Fund and the clerks
of all courts in this State.

- (g) Effect of Resignation

An attorney may not practice law in
this State after entry of an order
accepting the attorney's resignation. Bat
Cotunset The Clerk of the Court of Appeals
of Maryl and shall give any notice required
by Rule 16-723 (d).

o (h) Mdtion to Vacate
On motion of Bar Counsel, the Court
may vacate or nodify the order in case of
intrinsic or extrinsic fraud.
Source: This Rule is in part derived from
former Rules 16-712 (BV12) and 16-713 a
(BV13 a) and in part new.
Rul e 16-775 was acconpani ed by the followi ng Reporter’s

Not e.
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The Chair of the Attorney Gievance
Comm ssi on pointed out that the Attorney
Di scipline Rul es do not address any action
to be taken by the Comm ssion, Bar Counsel,
or the Court of Appeals when an attorney
licensed in Maryland resigns fromthe bar
of another state while disciplinary or
remedi al action is threatened or pendi ng.
I n response, the Attorneys Subconm ttee
recommends that | anguage be added to Rule
16-775 providing that an attorney who
resigns fromthe bar of another state while
di sciplinary or renedial action is
t hreatened or pending shall be deened to
have filed an application to resign from
t he bar of Maryl and, unless the attorney
shows good cause as to why he or she shoul d
remai n a nmenber of the Maryl and bar

As to section (g), see the Reporter’s
Note to Rule 16-723 (d).
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M. Brault pointed out that the problem being addressed
in Rule 16-775 (a) and (d) is when an attorney licensed in
Maryl and is practicing in another state, and the attorney
resigns fromthe other state’ s bar because disciplinary or
remedi al action is threatened or pending in the other state,
there is nothing to prevent the attorney fromcom ng back to
Maryl and to practice. M. Grossnman said that the Conmi ssion
is withdrawing the request for the changes to sections (a) and
(d) of Rule 16-775. The Reporter observed that resignation of
the attorney in another jurisdiction also is addressed in the
proposed anmendnment to Rule 16-773 and questi oned whet her that
rule al so was being withdrawn. The Chair suggested that the
Rul es be remanded to the Subconm ttee and asked about the
urgency of the other proposed changes. M. G ossman responded
t hat some of the changes are noncontroversial and are intended
to speed the disciplinary process. The Chair stated that
Rul es 16-771, 16-773, 16-774, and 16-775 would be remanded to
the subcomm ttee and, after they have been redrafted, would be
pl aced on the agenda of the next neeting of the Rules
Comm ttee.

Agenda Item 4. Consideration of proposed anendnents to
certain

rul es concerning transfers of actions to the juvenile court
atsentencing: Rul e 4-342 (Sentencing — procedure in Non-

Capi t al
Cases), Rule 4-251 (Motions in District Court), Rule 4-252
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(Motions in Circuit Court), Rule 11-102A (Pretrial Transfer
of

Jurisdiction From Court Exercising Crimnal Jurisdiction),
and

Rul e 4-222 (Procedure Upon Waiver of Jurisdiction by
Juvenil e

Court)

Judge Johnson presented Rul e 4-342, Sentencing —
Procedure

in Non-Capital Cases, for the Commttee' s consideration

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-342 to add a new cross
reference, as follows:

Rul e 4-342. SENTENCI NG -- PROCEDURE | N NON-
CAPI TAL CASES

(a) Applicability

This Rule applies to all cases
except those governed by Rul e 4-343.

(b) Statutory Sentencing Procedure

VWhen a defendant has been found
guilty of murder in the first degree and
the State has given tinely notice of
intention to seek a sentence of
i nprisonment for life without the
possi bility of parole, but has not given
notice of intention to seek the death
penal ty, the court shall conduct a
sentenci ng proceedi ng, separate fromthe

-72-



proceedi ng at which the defendant's qguilt
was adj udi cated, as soon as practicable
after the trial to determ ne whether to

i npose a sentence of inprisonnent for life
or imprisonment for |life w thout parole.

Cross reference: Code, Crim nal Law
Article, 882-101, 2-201, 2-202 (b)(3), 2-
303, and 2-304.

(c) Judge

If the defendant's guilt is
established after a trial has comenced,
the judge who presided shall sentence the
defendant. |If a defendant enters a plea of
guilty or nolo contendere before trial, any
judge may sentence the defendant except
that, the judge who directed entry of the
pl ea shall sentence the defendant if that
j udge has received any matter, other than a
statenment of the mere facts of the offense,
whi ch woul d be relevant to determ ning the
proper sentence. This section is subject
to the provisions of Rule 4-361.

(d) Presentence Disclosures by the
State's Attorney

Sufficiently in advance of
sentencing to afford the defendant a
reasonabl e opportunity to investigate, the
State's Attorney shall disclose to the
def endant or counsel any information that
the State expects to present to the court
for consideration in sentencing. |If the
court finds that the information was not
timely provided, the court shall postpone
sent enci ng.

(e) Notice and Right of Victimto
Address the Court

(1) Notice and Determ nation
Notice to a victimor a victims

representative of proceedings under this
Rul e is governed by Code, Crim nal
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Procedure Article, 811-104 (e). The court
shal | determ ne whether the requirenents of
t hat section have been satisfi ed.

(2) Right to Address the Court

The right of a victimor a
victim s representative to address the
court during a sentencing hearing under
this Rule is governed by Code, Crim nal
Procedure Article, 811-403.

Cross reference: See Code, Crimna
Procedure Article, 8811-103 (b) and 11-403
(e) concerning the right of a victimor
victims representative to file an
application for |eave to appeal under
certain circunstances.

(f) Allocution and Information in
M tigation

Bef ore i nposing sentence, the court
shall afford the defendant the opportunity,
personal |y and through counsel, to nake a
statenent and to present information in
mtigation of punishnment.

(g) Reasons

The court ordinarily shall state on
the record its reasons for the sentence
i nposed.
(h) Credit for Time Spent in Custody

Time spent in custody shall be
credited agai nst a sentence pursuant to
Code, Crim nal Procedure Article, 86-218.

(i) Advice to the Defendant

At the tinme of inposing sentence,
the court shall cause the defendant to be
advi sed of any right of appeal, any right
of review of the sentence under the Review
of Crim nal Sentences Act, any right to
move for nodification or reduction of the
sentence, and the tine allowed for the
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exerci se of these rights. At the tinme of

i nposi ng a sentence of incarceration for a
violent crinme as defined in Code,
Correctional Services Article, 87-101 and
for which a defendant will be eligible for
parole as provided in 87-301 (c) or (d) of
the Correctional Services Article, the
court shall state in open court the m ni num
time the defendant nust serve for the
violent crinme before becomng eligible for
parole. The circuit court shall cause the
def endant who was sentenced in circuit
court to be advised that within ten days
after filing an appeal, the defendant nust
order in witing a transcript fromthe
court stenographer.

Cross reference: Code, Crim nal Procedure
Article, 888-102 -
8-1009.

Commttee note: Code, Crim nal Procedure
Article, 86-217 provides that the court's
statenment of the mnimumtinme the defendant
must serve for the violent crime before
becom ng eligible for parole is for

i nformational purposes only and may not be
considered a part of the sentence, and the
failure of a court to conply with this
requi renment does not affect the legality or
efficacy of the sentence inposed.

(j) Terms for Rel ease

On request of the defendant, the
court shall determ ne the defendant's
eligibility for rel ease under Rule 4-349
and the terns for any rel ease.

(k) Restitution from a Parent

If restitution froma parent of the
def endant is sought pursuant to Code,
Crim nal Procedure Article, 811-604, the
State shall serve the parent with notice of
intention to seek restitution and file a
copy of the notice with the court. The
court may not enter a judgnment of
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restitution against the parent unless the
parent has been afforded a reasonabl e
opportunity to be heard and to present

evi dence. The hearing on parental
restitution nmay be part of the defendant's
sent enci ng hearing.

Cross reference: Parent—s—t+rabitty—

See Code, Crimnal Procedure Article, 84-
402.2 which allows the court, in the case
of a minor, under certain circunstances, to
transfer jurisdiction to the juvenile court
for sentencing.

Source: This Rule is derived as follows:

Section (a) is derived from former Rule
772 a.

Section (b) is new.

Section (c) is derived from former Rule
772 b and MD.R 772 a.

Section (d) is derived fromformer Rule
772 ¢ and MD.R. 772 b.

Section (e) is new.

Section (f) is derived from former Rule
772 d and MD.R. 772 c.

Section (g) is derived from former Rule
772 e and MD.R 772 d.

Section (h) is derived from former Rule
772 f and MD.R 772 e.

Section (i) is in part derived from
former Rule 772 h and MD.R 772 g and in
part new.

Section (j) Is new.

Section (k) is new.

Rul e 4-342 was acconpanied by the foll owi ng Reporter’s
Not e.

The | egi sl ature enacted Chapter 159,
Acts of 2002 (SB 428), which allows a court
exercising crimnal jurisdiction to
transfer an action involving a child to the
juvenil e court at sentencing under certain
circunstances. The Crim nal Subcommttee
IS proposing that a new cross reference be
added to Rule 4-342 to refer to the new
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transfer procedure.

Judge Johnson told the Conmttee that the Subconmmttee is
proposing to add a new cross reference after section (k). He
noted an error in the cross reference -— the reference to
“Code, Crimnal Procedure Article, 84-402.2" should be “Code,
Crim nal Procedure Article, 84-202.2.” The Committee approved
the Rule as corrected.

Judge Johnson presented Rule 4-251, Mtions in District

Court, for the Commttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES
AMEND Rul e 4-251 to correct a certain
statutory reference and to clarify the

applicability of subsection (c)(2), as
follows:
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Rul e 4-251. MOTIONS IN DI STRI CT COURT

(c) Effect of Determ nation Before
Tri al

(1) Generally

The court may grant the relief it
deens appropriate including the dism ssal
of the charging document with or without
prej udi ce.

(2) Transfer of Jurisdiction to
Juvenil e Court

If the court grants a notion to
transfer jurisdiction of an action to the
juvenile court before trial or the entry of

a plea under Rule 4-242, or if the court
determ nes that the action should be
transferred to the juvenile court for
sentencing, pursuant to Code, Crinina
Procedure Article, 84-202.2, the court
shall enter a witten order waiving its
jurisdiction and ordering that the

def endant be subject to the jurisdiction
and procedures of the juvenile court. In
its order the court shall (A) release or
continue the pretrial release of the

def endant, subject to appropriate

conditi ons reasonably necessary to ensure
t he appearance of the defendant in the
juvenile court or (B) place the defendant
in detention or shelter care pursuant to
Code, Courts Article, 83815 3-8A-15.
Until a juvenile petition is filed, the
chargi ng docunent shall be considered a
juvenile petition for the purpose of

i nposition and enforcenent of conditions of
rel ease or placenent of the defendant in
detention or shelter care.

Cross reference: Code, Crim nal Procedure
Article, 84-202.

Committee note: Subsections (a)(1l) and (2)
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i nclude, but are not limted to allegations
of i nproper selection and organi zati on of
the grand jury, disqualification of an

i ndi vi dual grand juror, unauthorized
presence of persons in the grand jury room
and other irregularities in the grand jury
proceedi ngs. Section (a) does not include
such matters as fornmer jeopardy, fornmer
conviction, acquittal, statute of
l[imtations, imunity, and the failure of

t he chargi ng docunent to state an offense.

Source: This Rule is derived from fornmer
M D. R 736.

Rul e 4-251 was acconpani ed by the foll ow ng Reporter’s
Not e.

The proposed anendnents to Rul es 4-251
and 4-252 correct a statutory reference by
substituting “Code, Courts Article, 83-8A-
15" for “Code, Courts Article, 83-815," and
clarify that the “Transfer of Jurisdiction
to Juvenile Court” provision is also
applicable to transfers at sentenci ng nmade
pursuant to Code, Crim nal Procedure
Article, 84-202.2.

Judge Johnson expl ai ned that a change has been proposed
to subsection (c)(2). Judge Heller inquired as to why the
change is necessary, and Judge M ssouri answered that a new
| aw was passed providing for transfers to the juvenile court
for sentencing in certain cases. The Chair pointed out that
the transfer may occur after a trial or after a guilty plea.
He suggested that the new | anguage be placed in a Commttee

note. Judge M ssouri comented that the Subcommttee had

di scussed whet her once the case is transferred, the District
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Court judge or the circuit court judge would sentence the
def endant. Judge Heller remarked that regardl ess of whether
the case began in the District Court or a circuit court, the
circuit court would sentence himor her.

Judge M ssouri noted that the new |l aw i s anbi guous as to
whi ch court sentences. The Subcommttee feels that it should
be the circuit court. Judge Norton, a nember of the
Subcomm ttee who is a District Court judge, had expressed the
view that the circuit court judge should handl e the
sentenci ng, because the District Court judges are not as
famliar with juvenile matters and the resources that are
avai l abl e for juvenile respondents. M. Bowen pointed out
that the proposed | anguage does not deal with the issue of
whi ch court is to handle the sentence, and he suggested that
t he | anguage be nmoved to a cross reference or a Committee
note. M. Dean suggested that the substance of the Reporter’s
note could be put into a Commttee note.

The Reporter commented that a witten order is
appropriate in the transfer situation, but Rule 4-251 is a
pretrial transfer rule. Not all of the procedures set forth
in subsections (c)(2)(A) and (c)(2)(B) are appropriate when
the transfer is at sentencing. M. Bowen noved that the
underlined | anguage and the last three |ines of the Reporter’s

note should be put into a Conmttee note. This would cure the
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probl em of transfers before trial versus transfers pursuant to
Code, Crimnal Procedure Article, 84-202.2, which pertains to
transfers after trial. The notion was seconded. The Chair

poi nted out that the tagline to section (c) should be changed.
The Reporter suggested that the first few words of the
proposed anmendnment ending with “Rul e 4-242" be retained to
make cl ear that the section does not pertain to post-trial
transfers.

M. Sykes observed that Rule 4-251 pertains to notions in
the District Court, and he expressed the opinion that the
proposed changes do not fit into this Rule.

M. Bowen withdrew his notion so that the Rule can be
sent back to the Crim nal Subcommittee to revise the Rule.

The second to the notion was al so w t hdrawn.
The Committee remanded Rule 4-251 to the Subcomm ttee.
Judge Johnson presented Rul e 4-252, Mtions in Circuit

Court, for the Commttee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES
AMEND Rul e 4-252 to correct a certain
statutory reference

and to clarify the applicability of
subsection (h)(3), as follows:
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Rul e 4-252. MOTIONS IN CIRCU T COURT

(h) Effect of Determ nation of Certain
Mot i ons

(1) Defect in Prosecution or Charging
Docunent

If the court granted a notion
based on a defect in the institution of the
prosecution or in the charging docunent, it
may order that the defendant be held in
custody or that the conditions of pretrial
rel ease continue for a specified tinme, not
to exceed ten days, pending the filing of a
new chargi ng docunent.

(2) Suppression of Evidence

(A) If the court grants a notion to
suppress evidence, the evidence shall not
be offered by the State at trial, except
t hat suppressed evidence may be used in
accordance with law for inpeachnent
pur poses. The court may not reconsider its
grant of a notion to suppress evidence
unl ess before trial the State files a
notion for reconsideration based on (i)
newl y di scovered evidence that could not
have been di scovered by due diligence in
time to present it to the court before the
court's ruling on the notion to suppress
evidence, (ii) an error of |law made by the
court in granting the notion to suppress
evidence, or (iii) a change in law. The
court may hold a hearing on the nmotion to
reconsi der. Hearings held before trial
shal |, whenever practicable, be held before
the judge who granted the notion to
suppress. |If the court reverses or
nodifies its grant of a notion to suppress,
the judge shall prepare and file or dictate
into the record a statement of the reasons
for the action taken.
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(B) If the court denies a notion to
suppress evidence, the ruling is binding at
the trial unless the court, on the notion
of a defendant and in the exercise of its
di scretion, grants a suppl enental hearing
or a hearing de novo and rul es otherw se.

A pretrial ruling denying the notion to
suppress is reviewable on a motion for a
new trial or on appeal of a conviction.

(3) Transfer of Jurisdiction to
Juvenile
Cour t

If the court grants a notion to
transfer jurisdiction of an action to the
juvenile court before trial or the entry of

a plea under Rule 4-242 or if the court
determ nes that the action should be
transferred to the juvenile court for
sentenci ng pursuant to Code, Crimna
Procedure Article, 84-202.2, the court
shall enter a witten order waiving its
jurisdiction and ordering that the

def endant be subject to the jurisdiction
and procedures of the juvenile court. In
its order the court shall (A) rel ease or
continue the pretrial release of the

def endant, subject to appropriate
condi ti ons reasonably necessary to ensure
t he appearance of the defendant in the
juvenile court or (B) place the defendant
in detention or shelter care pursuant to
Code, Courts Article, 83815 3-8A-15.
Until a juvenile petitionis filed, the
chargi ng docunent shall have the effect of
a juvenile petition for the purpose of

i nposition and enforcenent of conditions of
rel ease or placenment of the defendant in
detention or shelter care.

Cross reference: Code, Crim nal Procedure
Article, 84-202.

Committee note: Subsections (a)(1l) and (2)
i nclude, but are not |limted to allegations
of i nproper selection and organi zati on of
the grand jury, disqualification of an
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i ndi vi dual grand juror, unauthorized
presence of persons in the grand jury room
and other irregularities in the grand jury
proceedi ngs. Section (a) does not include
such matters as fornmer jeopardy, fornmer
conviction, acquittal, statute of
l[imtations, imunity, and the failure of
t he chargi ng docunent to state an of fense.
Source: This Rule is derived from fornmer
Rul e 736.
Rul e 4-252 was acconpanied by the foll owi ng Reporter’s
Not e.
See the Reporter’s Note to the
proposed anmendnment to Rule 4-251.
Judge Johnson told the Conmmittee that new | anguage has
been proposed for subsection (h)(3). The Chair said that if a
juvenile is convicted in circuit court, the disposition wll
be conducted by the juvenile court on the basis of the
chargi ng docunent. A juvenile petition will be filed. M.
Dean responded that the |egislation does not contenplate this.
The Chair comented that the |ast sentence of the Rule is
problematic. M. Perez noted that the current Rule deals with
pretrial proceedings, while the proposed | anguage refers to
procedures after the defendant has been convicted.
The Chair asked if M. Bowen’s proposed anendnent to
subsection (c)(2) of Rule 4-251 should be made here, or if the

Rul e should go back to the Subcommittee. Judge M ssouri

remarked that the statute contenplates that a crimn na
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def endant will becone the respondent and be dealt w th under
the juvenile rules. A petition will be filed. Judge Heller
noted that the statute presunes conviction, and at the
sentencing, no petition is necessary. Judge M ssouri remarked
that the court will give the sane litany as for pretria
proceedi ngs. Once the court determnes to transfer the case,
the adult court docunments will be sent.

Judge Kaplan said that a new petition is filed, and as a
judge of the crimnal court, he waives the individual back to
juvenile court. There is no plea. The new petition my be
pursuant to an arrangenent in the crimnal court that wll
admt the facts. Judge Heller noted that under the statute,
there has to have been a conviction. Judge M ssouri comrented
that this is a | oophole. M. Dean expressed the view that
this should be dealt with in Title 11. The Reporter said that
Bruce Martin, Esq., counsel to the Departnent of Juvenile
Justice, had explained that the legislative intent was for the
court in which the defendant was tried to be the court that
conducts the disposition hearing. The Subcommttee’s view was

that the case should be sent to a judge of the juvenile court.

The Chair questioned as to whether the statute calls for
a juvenile petition to be filed. M. Perez answered that it

does not. The Chair pointed out that if the defendant is
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charged with possession of a handgun in a mandatory m ni mum
sentence case, and the court does not want to inpose the
mandat ory m ni mum sentence, the judge can send the case to
juvenile court after a conviction. Does the court imediately
transfer the defendant to juvenile court after the conviction
on chargi ng docunents already filed, or does the court wait
until a petition has been filed? The anendnments to the Rule
do not resolve these questions. Judge Johnson renmarked that a
petition is needed. Senator Stone observed that the petition
can only be filed pretrial, and this transfer occurs after the
def endant al ready has been found guilty. The Chair comrented
that the | egislation has a downstream effect — the
prosecution wants the child tried as an adult, but the judge
then transfers the case to juvenile court. The Reporter added
that the original charges nmay have been precluded in juvenile
court.

Judge Kapl an said that under the current system the
crimnal court judge transfers the case to the juvenile court,
and i mediately a juvenile petition is filed. The respondent
pl eads guilty in juvenile court, and the case is set for
di sposition. A guilty finding in adult court would nake the
case too late to transfer. M. Brault noted that the new
statute requires that there be a finding of guilt before the

transfer. The Chair comrented that the statute is silent as

-86-



to whether the case is sent on the crimnal chargi ng docunent
or on a new juvenile petition. M. Brault responded that
before a petition is filed, the chargi ng docunent is treated
as a petition. M. Dean pointed out that subsection (e)(2) of
the statute requires that the record of the hearing and of the
di sposition be transferred to the juvenile court. The Chair
said that this should be expressly provided for in the Rule.

Judge Johnson stated that the Subcomm ttee would
reconsi der the Rule.

Judge Johnson presented Rule 11-102A, Pretrial Transfer
of Jurisdiction from Court Exercising Crimnal Jurisdiction,

for the Commttee’'s consi deration.

MARYLAND RULES OF PROCEDURE

TITLE 11 - JUVEN LE CAUSES

AVEND Rul e 11-102A, as foll ows:

Rul e 11-102A. PRETRIAL TRANSFER OF
JURI SDI CTI ON FROM COURT EXERCI SI NG CRI M NAL
JURI SDI CTI ON

a. Applicability

This Rule applies to actions for which a
court exercising crimnal jurisdiction has
entered an order transferring jurisdiction
pursuant to Rule 4-251 (c)(2) or 4-252
(h)(3). 1t does not apply to an action
transferred pursuant to Code, Crim nal
Procedure Article, 84-202.2.
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Rul e 11-102A was acconpani ed by the foll owi ng Reporter’s

Not e.

The proposed anendnment to Rule 11-102A
clarifies that the Rule is inapplicable to
transfers at sentencing made pursuant to
Code, Crimnal Procedure Article, 84-202.2.

Judge Johnson expl ained that the change was nmade to the
Rule to clarify that it is not applicable to Code, Crim na
Procedure Article, 84-202.2. The Chair expressed the opinion
that this change is appropriate. The Reporter said that if
the Commttee approves the Rule, it can go forward with the
ot her revised Juvenile Rules which will be going to the Court
of Appeals soon. The Comm ttee approved the Rule by
consensus.

Judge Johnson presented Rule 4-222, Procedure Upon Waiver

of Jurisdiction by Juvenile Court, for the Commttee’s

consi der ati on.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-222 by adding a new cross
reference, as foll ows:

Rul e 4-222. PROCEDURE UPON WAI VER OF
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JURI SDI CTI ON BY JUVENI LE COURT

(a) Pretrial Release Hearing

A mnor or an adult defendant who is
detai ned after entry of an order waivVving
jurisdiction by a juvenile court shall be
taken before a judicial officer of the
District Court for a pretrial release
heari ng pursuant to Rule 4-216 w thout
unnecessary delay and in no event |ater
than 24 hours after the waiver order is
entered. The petition alleging delinquency
shal |l serve as the charging docunment for
t he purpose of detaining the m nor or adult
def endant pending the filing of a charging
docunment pursuant to section (d) of this
Rul e.

Cross reference: Code (1957, 1989 Repl.
Vol .), Courts Art., 810-912.

(b) Probable Cause Determ nation

A m nor or adult defendant shall be
rel eased on personal recogni zance under
terms and conditions that do not
significantly restrain the defendant's
i berty unless the judicial officer
determ nes that there is probable cause to
believe that the m nor or adult defendant
commtted the offense described in the
juvenile petition.

(c) Review by Court

A def endant who is denied pretrial
rel ease by a conmm ssioner or who for any
reason remains in custody for 24 hours
after a comm ssioner has determ ned
conditions of release pursuant to this Rule
shal |l be presented i mediately to the
District Court if the court is then in
session or, if not, at the next session of
the court. The District Court shall review
t he comm ssioner's pretrial rel ease
determ nation and shall take appropriate
action thereon. |If the m nor or adult
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def endant will remain in custody after the
review, the District Court shall set forth
in witing or on the record the reasons for
the continued detenti on.

(d) Filing of Charging Docunent

Wthin ten days after the entry of
t he wai ver order, a charging docunent shal
be filed in the District Court or in the
circuit court charging the m nor or adult
def endant with the offense described in the
juvenile petition. |If not so filed, the
m nor or adult defendant shall be rel eased
wi t hout prejudice fromall conditions of
pretrial release.

Cross reference: See Code, Crim nal
Procedure Article, 84-202.2 which allows
the court, in the case of a nminor. under
certain circunstances, to transfer
jurisdiction to the juvenile court for
sent enci ng.

Sour ce: This Rule is derived from forner
MD. R 728.

Rul e 4-222 was acconpani ed by the foll ow ng Reporter’s
Not e.

See the Reporter’s Note to Rule 4-342.

Judge Johnson pointed out that a cross reference to the
new statute has been added after section (d). The Commttee
approved the Rule by consensus.

Judge Johnson stated that the Subcommittee will
reconsi der Rul es 4-342, 4-251, and 4-252.

Agenda Item 5. Consideration of a proposed amendnent to Rule
4- 254 (Reassi gnment and Renoval)
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Judge Johnson presented Rul e 4-254, Reassignnment and

Renpval, for the Commttee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-254 (b)(1) to add
| anguage providing that the State’'s
Attorney has to file a notice of intention
to seek the death penalty as a condition
for renoval, as foll ows:

Rul e 4-254. REASSI GNMENT AND REMOVAL

(a) Reassignnent in District Court

The reassignnment of a crimna
action pending in the District Court shal
be governed by the provisions of Rule
3-505.

(b) Renoval in Circuit Courts

(1) Capital Cases

When a defendant is charged with
an of fense for which the maxi num penalty is
death and (A) either party files a
suggesti on under oath that the party cannot
have a fair and inpartial trial in the
court in which the action is pending and
(B) the State’'s Attorney has filed a notice
of intention to seek the death penalty, the
court shall order that the action be
transferred for trial to another court
having jurisdiction. The Circuit
Adm ni strative Judge of the court ordering
renoval shall designate the county to which
the case is to be renoved. A suggestion by
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a defendant shall be under the defendant's
personal oath. A suggestion filed by the
State shall be under the oath of the
State's Attorney.

(2) Non-capital Cases

When a defendant is charged with
an offense for which the maxi num penalty is
not death and either party files a
suggestion under oath that the party cannot
have a fair and inpartial trial in the
court in which the action is pending, the
court shall order that the action be
transferred for trial to another court
having jurisdiction only if it is satisfied
that the suggestion is true or that there
is reasonable ground for it. The Circuit
Adm ni strative Judge of the court ordering
renoval shall designate the county to which
the case is to be renoved. A party who has
obt ai ned one renoval may obtain further
removal pursuant to this section.

(3) Transfer of Case File - Trial

Upon the filing of an order for
renoval, the clerk shall transmt the case
file and a certified copy of the docket
entries to the clerk of the court to which
the action is transferred and the action
shal |l proceed as if originally filed there.
After final disposition of the action, the
clerk shall return a certified copy of the
docket entries to the clerk of the court in
whi ch the action was originally instituted
for entry on the docket as final
di sposition of the charges.

Source: This Rule is derived as foll ows:
Section (a) is derived fromformer MD. R
744.
Section (b) is derived from former Rule
744.

Rul e 4-254 was acconpani ed by the follow ng Reporter’s
Not e.
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Judge M ssouri pointed out a problem
with the wording of subsection (b)(1) of
Rule 4-254. A judge in St. Mary's county
interpreted this provision to nean that he
was required to transfer a case upon the
def ense attorney’s request even though the
State’s Attorney had no intention of
seeking the death penalty. The wordi ng of
subsection (b)(1) does not track the
| anguage in the Maryl and Constitution,
Article 1V, Section 8, Renmpval of Cases.
To make it clear that a case has to be
renoved only when the State’s Attorney
intends to seek the death penalty, the
Crim nal Subconm ttee recommends the
addi ti on of | anguage to subsection (b) (1)
stating this requirenent.

Judge Johnson expl ai ned that this change was requested by
Judge M ssouri. Judge M ssouri stated that a judge in his
circuit interpreted subsection (b)(1) of Rule 2-454 to mean
that he was required to transfer a case upon the defense
attorney’s request. M. Dean pointed out that the State’s
Attorney did not intend to seek the death penalty in the case
descri bed by Judge M ssouri. Judge M ssouri added that the
judge did not allow any argunment but ruled that the case was
automatically transferred. The anmbiguity in the current
wording of the Rule leads to different interpretations in
different jurisdictions. The Chair expressed the view that
t he change is appropriate.

The Committee approved the Rule by consensus.

Agenda Item 6. Reconsi deration of proposed amendnents to:
Rul e
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4-505 (Answer to Application or Petition) and Form 4-503. 4
(Notice of Hearing)

Judge Johnson presented Rul e 4-505, Answer to Application

or Petition, for the Commttee’s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 500 - EXPUNGEMENT OF RECORDS

AMEND Rul e 4-505 to add to section (a)
new | anguage requiring an agency which
obj ects to an application for expungenent
to file an answer, as foll ows:

Rul e 4-505. ANSWER TO APPLI CATI ON OR
PETI TI ON

(a) Answer to Application

Wthin 30 days after service of an
application for expungenent, if the |aw
enf orcenent agency objects to the
expungenent, the raw-enfoercerrent agency
shall file an answer —f—+t—has—not

) Lo £itod | et . . denial
otr—t+f—+t—wshes—to—assert—addi-tional
reasons—for—dentat—at—the—hearing,- and
serve a copy on the applicant or the
attorney of record.

(b) Answer to Petition

Wthin 30 days after service of a
petition for expungement, the State's
Attorney shall file an answer, and serve a
copy on the petitioner or the attorney of
record.
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Cross reference: Code, Crim nal Procedure
Article, 810-105 (d).

(c) Contents

An answer objecting to expungenent
of records shall state in detail the
specific grounds for objection. A |aw
enforcenent agency or State's Attorney may
by answer consent to the expungenent of an
applicant's or petitioner's record.

(d) Effect of Failure to Answer

The failure of a | aw enforcenent
agency or State's Attorney to file an
answer within the 30 day period constitutes
a consent to the expungenent as requested.

Sour ce: This Rule is derived from forner
Rul e EX4.

Rul e 4-505 was acconpani ed by the foll ow ng Reporter’s
Not e.

Julia M Andrew, Esqg., Assistant
Attorney General, explained in a letter
that a | aw enforcenent agency is not
required to file an answer to an
application for expungenent if the agency
previously filed a tinmely notice of denial.
The current | anguage of section (d) of Rule
4-505 is m sl eading because it does not
refer to a filing of a notice of denial,
and Ms. Andrew requested that this |anguage
be added. The Rules Conm ttee recomends,

i nstead, that the agency al ways be required
to file an answer if it objects to the
expungenent. This change makes the Rule in
conformance with Form 4-503.4, Notice of
Hearing, which requires an answer stating

t he agency’s specific grounds for objection
if it wishes to oppose an application for
expungenent of records. M. Andrew agreed
to the recommendati on of the Rul es
Committee.
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Judge Johnson expl ained that this change was consi dered
previously by the Conmttee and resulted after a request from
Julia M Andrew, Esq., an Assistant Attorney General, to add a
reference to filing a notice of denial in section (d) to nake
it clear that a | aw enforcenment agency is not required to file
an answer to an application for expungenent if the agency
previously filed a tinmely notice of denial. The Rules
Commi ttee recommends that in place of this change, the agency
al ways be required to file an answer if it objects to the
expungenent. The Commttee approved the change to the Rule by
consensus.

Judge Johnson presented Form 4.503.4, Notice of Hearing,

for the Commttee’'s consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

FORMS FOR EXPUNGEMENT OF RECORDS

AMEND Form 4-503.4 to nmake a certain
stylistic change, as foll ows:
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Form 4.503.4. NOTI CE OF HEARI NG

(Caption)

NOTI CE OF HEARI NG

TO THE LAW ENFORCEMENT AGENCY SERVED
HEREW TH:

A hearing on the foregoing Application
for Expungenment of Records has been set for

.. e A
(Dat e)
at . . . . M in the District Court for

City/ County at Ce e e
., Maryland, at which time an Order for
Expungenment of Records may be entered.

If you wish to oppose the application,
within 30 days after the service of this
Noti ce of Hearing you nust file and serve
upon the applicant or the applicant's
attorney of record an answer stating in
detail your specific grounds for objection.

| ssued this . . . . . day of
e s T
(Mont h) Year
Clerk

Form 4-503. 4 was acconpani ed by the foll owi ng Reporter’s
Not e.

The proposed anendnents to Form 4-
503.4 del ete date references to the year
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1] 19 . ”

Judge Johnson expl ained that the change to the formis
stylistic, deleting references to the year “19 ". The

Comm ttee approved the change by consensus.

Agenda Item 7. Consideration of proposed anendnents to
certain

rul es concerning restitution: Rule 4-342 (Sentencing —

Procedure in Non-Capital Cases) and Rul e 4-354 (Enforcenent
of

Money Judgnent)

Judge Johnson presented Rul e 4-342, Sentenci ng—Procedure

in Non-Capital Cases, for the Commttee' s consideration

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-342 by adding a new

section (lI) providing for recordation of
restitution, as follows:

Rul e 4-342. SENTENCI NG - - PROCEDURE | N NON-
CAPI TAL CASES
(a) Applicability

This Rule applies to all cases
except those governed by Rul e 4-343.

(b) Statutory Sentencing Procedure
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When a def endant has been found
guilty of murder in the first degree and
the State has given tinely notice of
intention to seek a sentence of
i nprisonment for life without the
possibility of parole, but has not given
notice of intention to seek the death
penalty, the court shall conduct a
sentenci ng proceedi ng, separate fromthe
proceedi ng at which the defendant's guilt
was adj udi cated, as soon as practicable
after the trial to determ ne whether to
i npose a sentence of inprisonnent for life
or inmprisonment for |life w thout parole.

Cross reference: Code, Crim nal Law
Article, 882-101, 2-201, 2-202 (b)(3), 2-
303, and 2-304.

(c) Judge

If the defendant's qguilt is
established after a trial has comenced,
t he judge who presided shall sentence the
defendant. |If a defendant enters a plea of
guilty or nolo contendere before trial, any
j udge may sentence the defendant except
that, the judge who directed entry of the
pl ea shall sentence the defendant if that
j udge has received any matter, other than a
statement of the nmere facts of the offense,
whi ch woul d be relevant to determ ning the
proper sentence. This section is subject
to the provisions of Rule 4-361.

(d) Presentence Disclosures by the
State's Attorney

Sufficiently in advance of
sentencing to afford the defendant a
reasonabl e opportunity to investigate, the
State's Attorney shall disclose to the
def endant or counsel any information that
the State expects to present to the court
for consideration in sentencing. |If the
court finds that the information was not
timely provided, the court shall postpone
sent enci ng.
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(e) Notice and Right of Victimto
Address the Court

(1) Notice and Determ nation
Notice to a victimor a victims
representative of proceedi ngs under this
Rul e i s governed by Code, Crim nal
Procedure Article, 811-104 (e). The court
shal | determ ne whether the requirenents of
t hat section have been sati sfi ed.

(2) Right to Address the Court

The right of a victimor a
victims representative to address the
court during a sentencing hearing under
this Rule is governed by Code, Crim nal
Procedure Article, 811-403.

Cross reference: See Code, Crimna
Procedure Article, 8811-103 (b) and 11-403
(e) concerning the right of a victimor
victims representative to file an
application for |eave to appeal under
certain circunstances.

(f) Allocution and Information in
M tigation

Before inposing sentence, the court
shall afford the defendant the opportunity,
personal |y and through counsel, to nmake a
statement and to present information in
m tigation of punishnment.

(g) Reasons
The court ordinarily shall state on
the record its reasons for the sentence
i nposed.
(h) Credit for Time Spent in Custody
Time spent in custody shall be
credited agai nst a sentence pursuant to

Code, Crim nal Procedure Article, 86-218.

(i) Advice to the Defendant
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At the tinme of inposing sentence,
the court shall cause the defendant to be
advi sed of any right of appeal, any right
of review of the sentence under the Review
of Crim nal Sentences Act, any right to
move for nodification or reduction of the
sentence, and the tinme allowed for the
exerci se of these rights. At the tinme of
i nposing a sentence of incarceration for a
violent crinme as defined in Code,
Correctional Services Article, 87-101 and
for which a defendant will be eligible for
parole as provided in 87-301 (c) or (d) of
the Correctional Services Article, the
court shall state in open court the m ni num
time the defendant nust serve for the
violent crime before beconing eligible for
parole. The circuit court shall cause the
def endant who was sentenced in circuit
court to be advised that within ten days
after filing an appeal, the defendant nust
order in witing a transcript fromthe
court stenographer.

Cross reference: Code, Crim nal Procedure
Article, 888-102 - 8-1009.

Committee note: Code, Crimnal Procedure
Article, 86-217 provides that the court's
statenent of the mninmumtinme the defendant
must serve for the violent crinme before
becomi ng eligible for parole is for

i nformati onal purposes only and may not be
considered a part of the sentence, and the
failure of a court to conply with this
requi renment does not affect the legality or
efficacy of the sentence inposed.

(j) Ternms for Rel ease
On request of the defendant, the
court shall determ ne the defendant's
eligibility for rel ease under Rule 4-349
and the ternms for any rel ease.

(k) Restitution froma Parent

If restitution froma parent of the
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def endant is sought pursuant to Code,
Crimnal Procedure Article, 811-604, the
State shall serve the parent with notice of
intention to seek restitution and file a
copy of the notice with the court. The
court may not enter a judgnent of
restitution against the parent unless the
parent has been afforded a reasonabl e
opportunity to be heard and to present
evidence. The hearing on parental
restitution nmay be part of the defendant's
sent enci ng hearing.

(1) Recordation of Restitution

(1) Circuit Court

Recordation of a judgnent of
restitution in the circuit court shall be
governed by Code, Crininal Procedure
Article, 811-608 and Rule 2-601.

(2) District Court

Upon the entry of a judgnent of
restitution in the District Court, the
Clerk of the Court shall send the written
notice required under Code, Crim nal
Procedure Article., 811-610 (e).

Recordation of a judgment of restitution in

the District Court shall be governed by
Code, Crinminal Procedure Article, 8811-610
and 11-612 and Rule 3-621.

Source: This Rule is derived as foll ows:

Section (a) is derived from former Rule
772 a.

Section (b) is new.

Section (c) is derived from former Rule
772 b and MD.R 772 a.

Section (d) is derived fromformer Rule
772 ¢ and MD.R. 772 b.

Section (e) is new.

Section (f) is derived from former Rule
772 d and MD.R. 772 c.

Section (g) is derived from former Rule
772 e and MD.R 772 d.
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Section (h) is derived from former Rule
772 f and MD.R 772 e.

Section (i) is in part derived from
former Rule 772 h and MD.R 772 g and in
part new.

Section (j) Is new.

Section (k) is new.

Section (1) is new.

Rul e 4-342 was acconpani ed by the follow ng Reporter’s
Not e.

The Crim nal Subcomm ttee recomends
amendnents to Rules 4-342 and 4-354
requested by Russell Butler, Esg. because
of problenms with recordi ng and enforcing
judgnents of restitution. The anmendnents
woul d clarify that judgnments of restitution
may be enforced in the same manner as noney
judgnments in civil actions and woul d add
cross references to those sections of the
Crimnal Procedure Article that govern
recordi ng and i ndexi ng judgnments of
restitution. These anmendnments woul d
provi de nore specific guidance for the
clerks.

Judge Johnson expl ai ned that the amendnent to the Rule
was requested by Russell Butler, Esqg., to address probl ens
with recording and enforcing judgnments of restitution. The
Chair comented that it is helpful to refer to the statute in
the Rule. The Comm ttee approved the Rule by consensus.

Judge Johnson presented Rul e 4-354, Enforcenent of Money

Judgnent, for the Commttee’s consideration

MARYLAND RULES OF PROCEDURE

TITLE 4 - CRI M NAL CAUSES
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CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-354 by adding a new
section (b) and a cross reference, as
foll ows:

Rul e 4-354. ENFORCEMENT OF MONEY JUDGVENT

(a) Generally

A noney judgnment or other order for
payment of a sumcertain entered in a
crimnal action in favor of the State,

i ncluding inposition of a fine, forfeiture
of an appearance bond, and adjudication of
a lien pursuant to Code, Article 27A, 87,
may be enforced in the same manner as a
noney judgnment entered in a civil action.

(b) Judgnment of Restitution

A judanent of restituti on may be
enforced in the sane nanner _as a nonetary
judgment entered in a civil action.

Cross reference: Code., Crim nal Procedure
Article, 811-613 (d).

Source: This Rule is derived in part from
former MD.R 620 a and in part new.

Rul e 4-354 was acconpani ed by the follow ng Reporter’s
Not e.

See the Reporter’s Note to the
proposed anmendnments to Rul e 4-342.
Judge Johnson expl ained that the amendnent to the Rule
addi ng a new section (I) was requested by Russell Butler,

Esq., for the sane reasons that he had requested the anmendnent
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to Rule 4-342. The Chair asked M. Shipley if there should be
any other changes to help the clerks in working with judgnents
of restitution. M. Shipley replied that no other changes are
necessary. The Conmm ttee approved the Rul e by consensus.

The Chair said that two Rul es had been handed out at the
meeting, Rule 8-301, Method of Securing Review in Court of
Appeal s, and Rule 16-401, Proscribed Activities—Gatuities,

Etc.

MARYLAND RULES OF PROCEDURE

TI TLE 8 - APPELLATE REVIEW I N THE COURT
OF APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 300 - OBTAI NI NG APPELLATE REVI EW
I N COURT OF APPEALS

AVEND Rul e 8-301 to correct an
obsol ete cross reference, as foll ows:

Rul e 8-301. METHOD OF SECURI NG REVI EW I N
COURT OF APPEALS
(a) Generally

Appel | ate review by the Court of
Appeal s may be obtai ned only:

(1) by direct appeal or application for
| eave to appeal, where all owed by |aw,

(2) pursuant to the Maryland Uniform
Certification of Questions of Law Act; or

(3) by wit of certiorari in all other
cases.
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Cross reference: For Code provisions
governing direct appeals to the Court of
Appeal s, see Crimnal Law Article, §2-401
concerning automatic review in death
penalty cases; Art+ete—33—S819-4 Election
Law Article, 812-203 concerning appeals
fromcircuit court decisions regarding
contested el ections; and Financi al
Institutions Article, 89-712 concerning
appeals fromcircuit court decisions
approving transfers of assets of savings
and | oan associ ations. For Maryland Uniform
Certification of Questions of Law Act, see
Code, Courts Article, 8812-601 through
12-609.

(b) Direct Appeals or Applications to
Court of Appeals

(1) An appeal or application for |eave
to appeal to the Court of Appeals in a case
in which a sentence of death was inposed is
governed by Rul e 8-306.

(2) Any other appeal to the Court of
Appeal s allowed by |law is governed by the
other rules of this Title applicable to
appeal s, or by the |aw authorizing the

direct appeal. In the event of a conflict,
the |l aw aut hori zing the direct appeal shal
prevail. Except as otherw se required by

necessary inplication, references in those
rules to the Court of Special Appeals shal
be regarded as references to the Court of
Appeal s.

(c) Certification of Questions of Law

Certification of questions of law to
the Court of Appeals pursuant to the
Maryl and Uniform Certification of Questions
of Law Act is governed by Rule 8-305.

Source: This Rule is in part derived from
Rule 810 and in part new.

Rul e 8-301 was acconpani ed by the foll ow ng Reporter’s
Not e.
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Article 33 was revised in 1998, and
Article 33, 819-4 was renunbered at that
time. Further revisions will take effect
January 1, 2003 because of Chapter 291 (SB
1), Acts of 2002, changing this provision
to Code, Election Law Article, 8§12-203.
Article 33 has been replaced by the
El ection Law Article.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 400 - ATTORNEYS, OFFI CERS OF COURT
AND OTHER PERSONS

AMEND Rul e 16-401 to correct a cross
reference and to del ete obsol ete | anguage
and correct a Code reference in the
Comm ttee
note, as foll ows:

Rul e 16-401. PROSCRI BED ACTI VI TIES -
GRATUI TI ES, ETC.

a. Gving Prohibited

No attorney shall give, either
directly or indirectly, to an officer or
enpl oyee of a court, or of an office
serving a court, a gratuity, gift or any
conpensation related to his official duties
and not expressly authorized by rule or
I aw.

b. Receiving Prohibited
No officer or enployee of any court,
or of any office serving a court, shal

accept a gratuity or gift, either directly
or indirectly, froma litigant, an attorney
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or any person regularly doing business with
the court, or any conpensation related to
such officer's or enployee's official

duti es and not expressly authorized by rule
or | aw.

Cross reference: For definition of
"person,” see Rule 1-202 e (r).

Committee note: This Rule is based in part
on New Jersey Rule 1:34. It is intended as
a broad prohibition against the exchange of
gratuities, gifts or any conpensati on not
expressly authorized by rule or |aw as

bet ween attorneys and court officials and
enpl oyees, in connection with the offici al
functions of such persons. The Rule covers
sheriffs and deputy sheriffs, as well as
regul ar court officers, enployees and ot her

persons. Arphg—other—thtnAgs,—+t—w

tdut+es— This Rule is not intended to
preclude contributions to or for elected
public officials as authorized by and in
conformance with the provisions of Artiete
3388261+ through—26-20—Annotated—Code—of

Nhfy+aﬁd—f&968—€uﬁr—SUﬁp;% Code, Election
Law Article, Title 13.

Sour ce: This Rule is derived from fornmer
Rul e 1220.

Rul e 16-401 was acconpanied by the follow ng Reporter’s
Not e.

The reference to Rule 1-202 (qg) in the
cross reference has been nodified to
reflect its new designation as Rule 1-202
(r). Obsolete references to the Suprene
Bench of Baltinmore City have been del et ed,

-108-



and the references to Article 33 have been
del eted because it has been repl aced by
the Election Law Article pursuant to
Chapter 291 (SB 1), Acts of 2002.

The amendnent to the first Rule corrects an obsolete
reference to the predecessor statute of the El ection Law
Article. The second Rule corrects a cross reference and
del etes obsolete references to “the Suprene Bench of Baltinore
City” and to the predecessor statute of the Election Law
Article. The Conmttee approved the Rules by consensus.

The Chair presented Rule 4-313, Perenptory Chall enges,

for the Commttee’'s consi derati on.

MARYLAND RULES OF PROCEDURE

TI TLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG
AVEND Rul e 4-313 to del ete subsection

(a)(4) and make stylistic changes, as
fol | ows:

Rul e 4-313. PEREMPTORY CHALLENGES

(a) Nunber
(1) Generally
Except as otherw se provided by
this section, each party is permtted four

perenpt ory chal |l enges.

(2) Cases Involving Death or Life
| mpri sonment
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Each defendant who is subject on
any single count to a sentence of death or
life inprisonment, except when charged with
a comon | aw of fense for which no specific
penalty is provided by statute, is
permtted 20 perenptory chall enges and the
State is permtted ten perenptory
chal | enges for each defendant.

(3) Cases Involving Inprisonnent for
20 Years or More, but Less Than Life

Each defendant who is subject on
any single count to a sentence of
i mprisonment for 20 years or nore, but |ess
than |ife, except when charged with a
conmmon | aw of fense for which no specific
penalty is provided by statute, is
permtted ten perenptory chall enges and the
State is permtted five perenptory
chal | enges for each defendant.

t5r (4) Alternate Jurors

For each alternate juror to be
sel ected, the State is permtted one
addi ti onal perenmptory chall enge for each
def endant and each defendant is permtted
two additional perenptory challenges. The
addi ti onal peremptory chal |l enges may be
used only against alternate jurors, and
ot her perenptory challenges allowed by this
section may not be used against alternate
jurors.
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Rul e 4-313 was acconpani ed by the foll ow ng Reporter’s
Not e.

Chapter 585 (SB 118), Acts of 1998,
del et ed Code, Article 33, 824-31 because
the Election Law Article Review Commttee
was of the opinion that perenptory
chal l enges in election | aw of fense cases
are covered by Code, Courts Article, 88-
301, and these cases do not need to be
singled out in the Election Law Article.
Subsection (a)(4) is now obsol ete and
shoul d be del et ed.

The Chair expl ai ned that subsection (a)(4) is proposed to
be del eted because the | egislature deleted Code, Article 33,
8§24-31, reasoning that perenptory challenges in election | aw
of fenses are covered by Code, Courts Article, 88-301, and
there is no need for a separate provision in the Election Law
Article. The Conmttee approved the change to Rule 4-313 by
consensus.

The Chair stated that in the nmeeting materials, there is
an information item concerning Rule 4-212, |ssuance, Service,
and Execution of Summons or Warrant. (See Appendix 1). The
Reporter said that the Crim nal Subcommttee felt that no
change was needed to the Rule. The Commttee agreed with the
Subcomm tt ee.

The Chair congratul ated Judges M ssouri and Heller for

bei ng recogni zed for | eadership in |aw by The Daily Record.

The neeting was adjourned.
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