STANDI NG COWM TTEE ON RULES
OF PRACTI CE AND PROCEDURE

M nutes of a nmeeting of the Rules Conmttee held in Room
1100A of the People’s Resource Center, 100 Community Pl ace,

Crownsvill e, Maryland, on Friday, May 19, 2000.

Menbers present:

Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Robert D. Klein, Esq.

Al bert D. Brault, Esq. Joyce H. Knox, Esq.

Robert L. Dean, Esq. Larry W Shipley, derk

Hon. Janmes W Dryden Melvin J. Sykes, Esq.

Bayard Z. Hochberg, Esq. Del. Joseph F. Vallario, Jr.
Hon. G R Hovey Johnson Hon. Janes N. Vaughan

Hon. Joseph H. H. Kapl an Robert A. Zarnoch, Esq.

| n attendance:

Sandra F. Haines, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Kat hal een Brault, Esq., Admnistrative Ofice of the Courts

Loui se Phi pps Senft, Baltinore Mediation Center

L. Toyo Qoayashi, Baltinore Mediation Center

Ni ck Beschen

Rachel Wbhl, Esq., Maryland Alternative Di spute Resolution
Conmi ssi on

Hon. Patrick L. Whodward, Circuit Court for Mntgonery County

Robyn Scates, Departnent of Human Resources

Eva Klain, Esq., American Bar Association

Rhonda Li pkin, Esq., Legal A d Bureau, Inc.

Master Linda Koban, G rcuit Court for Baltinmore City

Al thea Jones, Esq., Admnistrative Ofice of the Courts

Kennet h Wardl aw, Esqg., Legal Aid Bureau, Inc.

Mtchell Mrviss, Esq., Venable, Baetjer & Howard

In the absence of the Chair, the Vice Chair convened the
nmeeti ng. She announced that the Chair was progressing well after
his surgery. On May 8, 2000, the Court of Appeals held a

conference on the 144'" 145'" and 147'" Reports, the

controversi al aspects of which were the Rules pertaining to



contenpt matters before masters; proposed new Rule 2-422.1,



| nspection of Property -- Nonparty, allow ng the inspection of
property in the possession or control of a nonparty; the Attorney
Discipline Rules; and the Judicial D sabilities Conm ssion Rul es.
The Court nmade no decision on these Rules. The only changes the
Court made were the housekeepi ng changes to rul es which contained
the date “19___ " in forns and the deletion of obsolete references
to the Code. The Court held the remai nder of the Rul es under
st udy.

The Vice Chair told the Commttee that the June Rul es
Comm ttee neeting would be held at Fergie’ s Restaurant in
Edgewat er. She had suggested that some of the neetings be held
outside of the People s Resource Center on a nore regul ar basis,
and for the next fiscal year, the plan is tentatively that two of
the neetings will be held el sewhere.

The Vice Chair said that the mnutes of the March 10, 2000
Rul es Comm ttee neeting had been sent to all of the Conmittee
menbers. She asked if there were any additions or corrections.
There being none, M. Klein noved to approve the m nutes as
presented, the notion was seconded, and it passed unani nously.

M. Hochberg asked how the Court of Appeals reacted to the
Attorney Discipline Rules. The Vice Chair replied that none of
t he judges seened in favor of the Supplement to the 144'" Report,
containing the alternative set of rules for a one-tiered system
Sonme nenbers of the Court seemed to be noving toward supporting
the two-tiered system The questions asked indicated that the

Court was noving toward accepting a real peer review process

-3



before the part of the process which is no |onger confidential.
M. Brault expressed the view that the Court seens to be split
four to three as to which version of the Rules is acceptable, but
he is not sure which alternative will be accepted. He noted that
the systemin the District of Colunbia is simlar to the
alternative procedure submtted by the Conmttee. However, in
D.C., there is a paid professional staff which consists of two
staff attorneys and two other adm nistrative staff nmenbers to
help run the system Nothing in Maryland conpares to this
because the operation of the Maryl and system depends entirely
upon volunteers. The only paid conponent is the Ofice of Bar
Counsel. Melvin H rshman, Esq., Bar Counsel in Maryland, had
said that he could see no source of funds for a conparable
adm ni strative staff in Mryl and.

The Vice Chair pointed out that the Honorable Al an M
Wl ner, Judge of the Court of Appeals, is opposed to the two-
tiered system because ot her professions do not offer two
evidentiary hearings when their nenbers are disciplined. A mjor
concern of Judge Wlner is the length of tine that the attorney
di sci pline process takes in Maryland. Sone cases take as nuch
time as six or eight years to conplete. Judge WI ner had
suggested that there be tine limts for conpleting the process
and sanctions for not conplying. M. Brault pointed out that
Janes L. Thonpson, Esq., President of the Maryland State Bar
Associ ation (MSBA) and ot her nmenbers of the MSBA deserved credit

for their contributions to the proposed attorney discipline
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rul es.



Agenda Item 1. Approval of certain proposed rul es changes
considered at the April 7, 2000 neeting of the Rules Cormittee
(the materials for approval were sent to Commttee nenbers by
Menor andum dated April 19, 2000): Proposed anendnents to: Rule
7-102 (Modes of Appeal), Rule 7-112 (Appeals Heard De Novo),
Rul e 7-202 (Method of Securing Review), Rule 7-206 (Record),
Rul e 8-122 (Appeals from Proceedi ngs for Adoption or
Guardi anship - Confidentiality), Rule 8-501 (Record Extract),
Rul e 8-504 (Contents of Brief), Rule 8-502 (Filing of Briefs),
and Rule 8-602 (Dismssal by Court). (See Appendix 1)

The Vice Chair explained that when Rul es 7-102, Mdes of
Appeal ; 7-112, Appeals Heard De Novo; Rule 7-202, Method of
Securing Review, Rule 7-206, Record; 8-122, Appeals from
Proceedi ngs for Adoption or Guardianship - Confidentiality; 8-
501, Record Extract; 8-504, Contents of Brief; 8-502, Filings of
Briefs; and 8-602, Dism ssal By Court were considered at the
April 7, 2000 Rules Conmittee neeting, a quorumwas no | onger
present. A copy of the Rules as they were tentatively approved
for change at the April neeting was sent out to each nmenber for
comment. Judge Kaplan noved that the Rul es be approved, the
noti on was seconded, and it passed unani nously.

Agenda Item 2. Reconsideration and consideration of two proposed
rul es changes reconmended by the Alternative Di spute Resolution
Subconm ttee: Reconsideration of proposed new Rule 17-109
(Medi ation Confidentiality) and Consi deration of a proposed

amendnent to section f of Rule 9-205 (Mediation of Child
Custody and Visitation Di sputes)

The Vice Chair stated that several consultants were present
to discuss the Alternative D spute Resolution (ADR) Rul es,

i ncl udi ng Rachel Wohl, Esq., Executive Director of the ADR
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Commi ssi on; Loui se Phipps Senft, of the Baltinore Mediation
Center; N ck Beschen, Director of Maryland Associ ation of
Community Medi ation Centers; and L. Toyo Cbayashi, Baltinore
Medi ation Center.

The Vice Chair presented Rule 17-109, Medi ation

Confidentiality, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON

CHAPTER 100 - PROCEEDI NGS IN Cl RCU T COURT

ADD new Rule 17-109, as foll ows:

Rul e 17-109. MEDI ATI ON CONFI DENTI ALI TY

(a) Mediator

Except as provided in sections (c) and
(d) of this Rule, (1) a medi ator shall
mai ntain the confidentiality of all nediation
comuni cations and (2) the nediator and any
person present at the request of the nediator
may not di sclose or be conpelled to disclose
medi ati on comruni cations in any judicial,
adm ni strative, or other adversari al
pr oceedi ng.

(b) Parties

Subj ect to the provisions of sections
(c) and (d) of this Rule, (1) the parties may
enter into a witten agreenent to maintain
the confidentiality of all mediation
communi cations and to require any person
present at the request of a party to maintain
the confidentiality of mediation
comuni cations and (2) the parties and any
person present at the request of a party may
not be conpelled to disclose nediation
communi cations in any judicial,
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adm ni strative, or other adversari al
pr oceedi ng.

(c) Signed Docunent

A signed docunent that reduces to
witing an agreenent reached by the parties
as a result of nediation is not confidential,
unl ess the parties agree in witing
ot herw se.

Cross reference: See Rule 9-205 d concerning
t he subm ssion of an agreenent to the court
in child access cases.

(d) Exceptions

In addition to any discl osures
required by law, a nediator and a party may
di scl ose or report nediation comuni cations
to a potential victimor to the appropriate
authorities to the extent that they believe
it necessary to hel p:

(1) prevent serious bodily harm or
deat h, or

(2) allege nediator msconduct or defend
a nedi at or agai nst allegations of m sconduct.

Cross reference: For the | egal requirenent
to report suspected acts of child abuse, see
Code, Famly Law Article, 85-705.

(e) Discovery; Adm ssibility of
| nf ormati on

Medi ati on comuni cations that are
confidential under this Rule are privil eged
and not subject to discovery. Information
ot herwi se adm ssible or subject to discovery
does not becone inadm ssible or protected
fromdisclosure solely by reason of its use
in nmediation.

Source: This Rule is new.

Rul e 17-109 was acconpani ed by the foll owi ng Reporter’s

Not e.



New Rul e 17-109 is proposed by the
Al ternative D spute Resolution Subcommittee
in response to a recomendation of the
Maryl and Al ternative D spute Resol ution
Conmi ssion set out in the Comm ssion’s
Practical Action Plan (Decenber, 1999).

Section (a) inposes a duty of
confidentiality upon the nediator and al
persons who, at the request of the nediator,
are present at the nediation. The
Subconmm ttee did not specifically include the
medi ator’ s enpl oyees in section (a) because
it believes that requiring the nediator to
mai ntai n confidentiality includes the
obligation on the part of the nediator to
require the nediator’s staff to maintain
confidentiality. Section (a) also includes a
broad protection agai nst conpelled disclosure
in “any judicial, admnistrative, or other
adversarial proceeding.” Wen applicable,

t he exceptions set out in sections (c) and
(d) of this Rule override the provisions of
section (a).

Subj ect to the provisions of sections
(c) and (d), section (b) allows the parties
to determ ne whether they and any persons
they bring to the nmediation will maintain
confidentiality. 1In the absence of a witten
agreenent to the contrary, the parties may
di scl ose nedi ati on conmuni cations. The
Subconmi ttee believes that allowing this
di scl osure enables the parties to obtain
opi nions, advice, and information that may
hel p themreach an informed agreenment in the
medi ati on. Regardl ess of whether the parties
agree to maintain confidentiality, subsection
(b)(2) provides to parties the sane
protection agai nst conpell ed disclosure that
is provided to nmediators in section (a).

Under section (c), any signed docunent
that reduces to witing an agreenent reached
by the parties as a result of nediation is
not confidential, unless the parties agree in
witing otherwise. The Subcommttee debated
l[imting this section to “final” agreenents,
but concluded that it is not always clear
when an agreenent is “final.” Follow ng the
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section is a cross reference to Rule 9-205 d,
concerning the subm ssion of agreenents to
the court in child access cases.

Section (d) exenpts fromthe
confidentiality requirenents of the Rule
di scl osures that are required by | aw and
di scl osures that the nediator or a party
bel i eves necessary to help (1) prevent
serious bodily harmor death or (2) allege
medi at or m sconduct or defend a nedi at or
agai nst all egations of m sconduct. Follow ng
section (d) is a cross reference to Code,
Fam |y Law Article, 85-705 concerning
reporting requirenents if acts of child abuse
are suspect ed.

The first sentence of section (e)
provi des that nedi ati on comruni cati ons t hat
are confidential under the Rule are
privileged and not subject to discovery. The
second sentence of section (e) nakes cl ear
that by using otherw se adm ssible or
di scoverable information in nmediation, a
person does not render that information
i nadm ssi ble or not subject to discovery.

The Vice Chair explained that Rule 17-109 had been di scussed
at the April 7, 2000 Rules Conmttee neeting, and it had been
sent back to the ADR Subcommttee for further work. D scussions
had centered on the difference between confidentiality for a
medi ator and for a party and on what happens when third parties
cone in. There had been no provision for the situation where a
conplaint is nade against a nediator for mal practice or for when
a nmediator wishes to defend his or her actions. The |ast version
of the Rule appeared to require conplete confidentiality. Mny
of the consultants attended the Subcommttee neeting at which the

Rul e was di scussed. There is one change to the version of the

Rule in the neeting materials, the addition of the | anguage
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“disclose or” in section (b) after the word “be” and before the
word “conpelled” in the seventh Iine on the page. QOherw se, the
| anguage of the Rule was unani nously agreed upon by the
Subconmm ttee and consultants. This version of the Rule separates
out confidentiality relating to the nediator and to the parties.
Each provision deals with the people present at the request of
the nmedi ator or at the request of a party. The exceptions to
confidentiality are spelled out in section (d). Section (e)
pertains to nmediati on comuni cations, the definition of which is
in the neeting materials, but it has not been styl ed.

M. Klein pointed out that the |last five words of section
(a) may nean that the nedi ator and any person present at the
request of the nmediator may be conpelled to disclose at a
| egislative hearing or a hearing of sonme other governnental body
whi ch has the power to conpel testinony. He expressed the view
that the | anguage of the Rule is not broad enough to cover this
situation. The Vice Chair commented that the Uniform Mediation
Act does not use the sanme | anguage. She remarked that a
| egi sl ative hearing normally is not considered “adversarial,” but
the United States Congress and ot her bodies have the right to
conpel testinony. M. Bowen suggested that the word
“adversarial” be stricken fromsection (a). M. Sykes suggested
that the section end with the word “comuni cations” in the fifth
line. The Vice Chair clarified that what is being referred to is
t he proceedi ngs between the sane parties in court. She agreed

that the word “adversarial” should be stricken. M. Klein asked
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if the word “governnental” should be added to the end of section
(a) to nmake this clearer

M. Sykes questi oned whet her persons present at the
nmedi ation are allowed to go to the press with information about
the nmediation. M. Whl suggested that the | anguage “and any
person present at the request of the nmediator” should be added to
subsection (1) of section (a). M. Sykes proposed that a broad
statenent shoul d be added whi ch woul d provide that one cannot
di scuss voluntarily or anywhere be conpelled to disclose
medi ati on communi cations. M. Bowen said that the Rule should
provi de that a nmedi ator may not discuss the nediation and a
medi at or cannot be conpelled to discuss the nediation. Judge
Dryden noted that this could nmean that a person present at the
medi ati on coul d di scl ose nedi ati on communi cati ons.

Judge Kapl an suggested that section (a) end at the word
“comuni cations,” the second tine the word appears. The Vice
Chair pointed out that subsection (a)(1l) is not a sufficiently
strong statenent. Language providing that a person present at
the nmedi ation should maintain confidentiality should be added.
Language nay need to be added to indicate that to nmaintain
confidentiality, the person should talk to no one about the
medi ation. M. Sykes questioned the | anguage in section (a)
whi ch reads “a nedi ator shall maintain the confidentiality of al
medi ati on communi cations...”. The |anguage in subsection (a)(2)
provi des that a nedi ator may not disclose or be conpelled to

di scl ose nedi ati on communi cations. Miintaining confidentiality
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is quite different than not disclosing or being conpelled to
disclose. M. Senft remarked that subsection (a)(2) is outside
of the medi ation context. The purpose was that this provision
woul d be broad and ironcl ad.

Ms. Wbhl suggested that subsection (a)(1l) could be del eted.
The | anguage in subsection (a)(2) could be changed to read
“...mediation communi cations, including in any judicial,
admnistrative...”. The Vice Chair suggested that subsections
(a)(1) and (a)(2) could be conmbined into a strong statenent that
a nedi ator and any person present at the request of the nedi ator
shall maintain the confidentiality of all mediation
communi cations and shall not disclose or be conpelled to disclose
any nedi ati on communi cations in any judicial, admnistrative, or
ot her proceeding. Section (a) would read as follows: “Except as
provided in sections (c) and (d) of this Rule, a nediator and any
person present at the request of the nediator shall naintain the
confidentiality of all nediation comunications and may not
di scl ose or be conpelled to disclose nediation comuni cations in
any judicial, admnistrative, or other adversarial proceeding.”
The Comm ttee agreed by consensus to this change.

M. Brault commented that this Rule is different from other
confidentiality rules. Qher rules have a specific provision
that all comunications are confidential. Rule 17-109 does not
contain this kind of | anguage. M. Bowen pointed out that one
problemwith the Rule is that a nediator often may speak to each

of the parties separately. The nediator may ask one party what
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he or she may tell the other party. |If all communications are
confidential, that would nean that the nediator could not tel

the other party anything. M. Sykes observed that section (a) is
not intended to prevent a nediator from di scl osing sonething from
one party to another as long as the parties consent. He asked
about M. Brault’'s statenent that all nediation communication is
confidential. M. Bowen responded that this is not accurate.

Judge Kapl an expressed the opinion that subsection (a)(1) is
appropriate. In subsection (a)(2), the sentence should end with
the word “conmuni cations,” or the word “adversarial” should be
del eted. The Vice Chair comented that the Subcomm ttee seens to
prefer taking out the word “adversarial.” M. Hochberg suggested
that in subsection (a)(2), the word “may” shoul d be changed to
the word “shall.”

The Vice Chair commented that outside of section (a), there
shoul d be a statenent of confidentiality, as M. Brault pointed
out. M. Brault suggested that the statenent could be that the
parties shall maintain as confidential all nediation
communi cations. M. Sykes commented that maintaining
confidentiality means nmai ntaining as confidential that which has
been designated as confidential. M. Bowen said that it really
means mai ntaining as confidential with respect to third parties
t hat whi ch has been designated as non-confidential during the
medi ation. The Vice Chair comrented that section (a) is not
intended to apply inside to the nediation. Judge Kapl an added

that it applies to outside sources. M. Senft suggested that
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there could be a Conmttee note which would provide that within
t he nedi ation session, the parties have authority to disclose.

The Vice Chair stated that all agree that conferring between
the parties in different roons is an appropriate nedi ation
technique. It is often used in the mediation of comerci al
di sputes, but it is not the standard in donestic cases. A
Comm ttee note could provide that the Rule is not intended to
apply to a nediator dealing with parties in two separate roons.
M. Sykes suggested that a subparagraph could be added to the
exceptions which would provide that wth the consent of the
parties, a nediator may di sclose to another party a matter stated
to the nmediator during the nediation. The Vice Chair remarked
that in 95% of nediations, this is not sensible, unless one is of
a coommercial litigation mndset. M. Brault said that this is a
definitional trap. Commercial nediation is nore like a
settlenment negotiation. Mst nediations do not involve having
the parties in separate roons, wth sonmeone going back and forth
offering different nunbers for settlenent. The Vice Chair noted
that at a traditional settlenment conference, the judges put
people in different roonms. Using two separate roons hel ps the
medi ator | earn each side’s view M. Whl observed that the
prohi bition agai nst disclosure is not neant to apply to internal
communi cati ons.

Judge Kaplan inquired as to whether the change to sections
(a) and (b) will be ending the sections with the word

“comuni cations” or deleting the word “adversarial.” The Vice
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Chair suggested that the word “adversarial” be deleted, and the
Committee agreed with this suggestion by consensus.

M. Sykes asked if, under section (b), the parties may
di scl ose nmedi ati on communi cations if they do not enter into a
witten agreenent. M. Whl answered that the agreenment covers
communi cations to others. Typically, parties want to talk to
ot her people, such as a spouse or attorney. People should be
free to seek advice. The parties can talk to others, but they
may not discl ose nedi ati on comruni cations in a proceeding. O,
the parties could agree that they are not allowed to disclose to
anyone. Ms. Senft added that they may agree to not disclose a
particul ar aspect of the nediation. M. Sykes questioned whet her
soneone can tell his or her spouse, who can then go the press if
there is no witten agreenment. M. Whl commented that the
| anguage “or other persons” could be added to subsection (b)(1).

The Vice Chair inquired if one is entitled to require that
his or her accountant keep conmunications confidential. 1Is it
intended that if a confidentiality agreenent is signed at the
first nediation session, the comunications to the accountant are
still confidential after the third or fourth session, or nust
anot her agreenent be signed? M. Sykes noted that parties cannot
require a third person to maintain confidentiality. The Vice
Chair said that this could be a condition in the agreenent. M.
Brault inquired as to how an agreenent coul d preclude soneone
fromtelling his or her spouse sonmething. No penalty exists for

a breach of the agreenent.
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The Vice Chair asked if the | anguage “or any other person”
shoul d be added to subsection (b)(1) in the fourth line. The
Commi ttee responded in the negative. Delegate Vallario inquired
i f someone could hold a press conference concerning
communi cations froma nediation. The Vice Chair replied that
under subsection (b)(1l), a party may agree to keep this
confidenti al . M. Klein pointed out that there is a gap -- the
Rul e prohi bits everyone fromdi sclosing in a proceeding, but does
not prohibit a party or a person present at the nmediation at the
request of a party fromdi sclosing outside of a proceeding. The
Vice Chair responded that as a prelimnary matter, this has to be
resol ved up front.

Ms. Wbhl observed that in section (e), nediation
communi cations that are confidential are also inadm ssible. M.
Klein coomented that if no agreenent is reached, the parties can
tell someone what happened at the nediation. M. Whl observed
that the third party could be conpelled to testify, but parties
and t he nedi at or cannot be conpel | ed.

M. Brault noted that discussions of settlenment are
inadm ssible in court. M. Whl added that they are inadm ssible
to prove the underlying case, but may be used for inpeachnment
pur poses. The Vice Chair questioned the nmeaning of the second
sentence in section (e). M. Whl answered that an exanple of a
communi cation that is otherw se adm ssible would be the adm ssion
by sonmeone during a nediation to having previously comritted a

crime. The Vice Chair said that just because information was
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given to an accountant or attorney, it 1is not automatically
privileged. |If the information was devel oped i ndependently of
the nediation, it is admssible. M. Whl stated that
information given during the nediation is inadm ssible and
suggested that the word “inadm ssible” be added to section (e).
M. Bowen expressed the opinion that the section should not be
changed.

M. Brault commented that at the April 2000 neeting of the
Rul es Commttee, he had di scussed nedi cal peer review  Most
aspects of this are privileged, private, and confidential, but if
three nurses testify at the hearing that they saw a physician
drunk in the operating room this is not necessarily inadm ssible
in the trial against the physician. M. Whl added that the
nurses can testify at the trial to their eyew tness observations,
but if, during the peer review, sone terrible fact is |earned,
the nurses cannot testify later as to that fact. M. Bowen
remarked that this woul d be hearsay.

The Vice Chair drew the Conmttee s attention to section
(c). She explained that at the April neeting, M. Bowen had
suggested that the last part of section (e) of Rule 17-102 should
be noved to section (c) of Rule 17-109. M. Sykes inquired as to
who signs the docunent. Can the nediator sign the docunent?
The Vice Chair answered that what is intended is that the
docunent is signed by the parties.

Section (d) contains the two exceptions to confidentiality.

M. Brault comrented that before Rule 1.6 of the Maryl and
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Lawyers’ Rul es of Professional Conduct was revised, the formner
rule provided that the attorney could reveal what a client had
previously told the attorney only to prevent serious bodily harm
or death. Wen the rule was revised, permssion for the attorney
to disclose information to prevent serious financial harm was
added. Should the nediation rule include this, also? The Vice
Chair responded that this was in a previous draft of the Rule,
but it was deleted by the Subcommttee.

Ms. Wohl pointed out that people in a nediation have to be
able to speak freely, especially on issues that they would not
tal k about in court. The Vice Chair said that if the concept of
serious financial harmis added in as an exception, it is not
cl ear exactly what this nmeans. This was consi dered and rejected
as not advisable as an exception to confidentiality in a
medi ati on.

The Vice Chair drew the Conmttee’ s attention to section
(e). M. Sykes suggested that the two sentences of section (e)
be conbined into one by deleting the period after the word
“di scovery” and adding in a comma and the word “but.” He said
that the Style Subcommttee could | ook at this.

The Comm ttee approved Rule 17-109 as anended.

The Vice Chair presented Rule 9-205, Mediation of Child
Custody and Visitation Disputes, for the Conmttee's

consi der ati on.

MARYLAND RULES OF PROCEDURE
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TITLE 9 - FAM LY LAW ACTI ONS

CHAPTER 200 - DI VORCE, ANNULMENT AND ALl MONY

AMEND Rul e 9-205 for conformty with
proposed new Rule 17-109, as foll ows:

Rul e 9-205. MEDI ATION OF CH LD CUSTODY AND
VI SI TATI ON DI SPUTES.

f. Confidentiality.

custoedy—oer—visitation— Confidentiality of
medi ati on conmuni cati ons under this Rule is
governed by Rule 17-109.

Cross reference: For the definition of
“medi ati on communi cati on,” see Rule 17-102

(e).

Rul e 9-205 was acconpani ed by the foll owi ng Reporter’s Note.

Wth the proposed addition of new Rule
17-109 (Mediation Confidentiality) and the
proposed addition of a definition of
“medi ati on communi cation” to Rule 17-102,
Rul e 9-205 f is proposed to be anended to
provi de that the nore conprehensive
provi sions of Rule 17-109 govern the
confidentiality of nediation comunications
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under Rule 9-205. A cross reference to the
definition of “nmediation conmunication” is
al so proposed to be added.

The Vice Chair explained that Rule 9-205 is recomrended to
be changed to provide that the nore conprehensive provisions of
Rul e 17-109 govern the confidentiality of nediation
comuni cati ons under Rule 9-205. There being no discussion, the
Rul e was approved as presented.

Agenda Item 3. Consideration of: A proposed anendnent to Rule
1.14 in Appendi x: The Maryl and Rul es of Professional Conduct
and Proposed new Appendi x: Uni form Gui delines of Representation

for Attorneys Representing Children in CINA and Rel ated TPR and
Adoption Proceedings. (See Appendi x 2)

The Vice Chair said that several consultants were present to
di scuss Agenda Item 3. They were: The Honorable Patrick
Whodward, Circuit Court for Mntgomery County and Chair of the
Foster Care Court |nprovenent Project |Inplenmentation Conmittee;
Mast er Linda Koban, G rcuit Court for Baltinmore City;, Rhonda
Li pkin, Esqg., Legal Aid Bureau; Mtchell Mrviss, Esqg., Venabl e,
Baetjer, and Howard, and former Legal Aid attorney; Robin Scates,
Esq., Departnent of Human Resources; Eva Kl ain, Esq., ABA
Kennet h Wardl aw, Esq., Legal Aid Bureau; Althea Jones, Esq. and
Kat hal een Brault, Esq., Foster Care |Inprovenment Project staff.

M. Brault told the Conmttee that there had been several
difficult cases involving children in foster care. A recent
exanple was in the District of Colunbia. An attorney had been

appointed to represent the child, a toddler girl. The nother
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wanted her child returned to her, so the nother’s attorney had
contacted the child s attorney. A consent order was drawn up,
and the judge signed it. At Christmastine, the child was
returned to her nother, who then killed the little girl.
Apparently, the judge had not received sone material fromthe
Department of Social Services indicating that the nother was not
ready to take care of the child. The case generated much coment
fromthe press, which criticized the Departnent of Soci al
Services as well as the judge. M. Brault said that he had
spoken with several other D.C judges, who all agreed that this
type of situation could happen to any one of them Both the Vice
Chair and Judge Johnson expressed their criticismof the judge in
the case. M. Brault stated that the child s attorney shoul d
have investigated the stability of the nother’s honme |ife before
agreeing to the consent order.

M. Mrviss told the Cormttee that about 10 years ago, he

was involved in the case of Baltinore Cty Departnment of Social

Services v. Bouknight, 493 U S. 549 (1990), in which a three-

mont h-ol d child had been placed in foster care because he had
been abused by his nentally ill nother. The abuse was so severe
that the child had to be placed in a body cast. Several nonths
|ater, after the nother went through counseling, she clained that
she was ready to get her child back. The court ordered an
evaluation, but the Baltinore Cty Departnent of Social Services
(DSS) did not disclose the evaluation to the court, nor did the

child s attorney see it. The evaluation reveal ed that the nother
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was pathologically ill, and that there was a severe risk of the
child being killed. The evaluation was forgotten. The child was
returned later to the nother pursuant to a court order with
extensive conditions, but the case was not nonitored. Six nonths
| ater, the nother appeared to be in a daze, and the father had
been killed in a shooting. The DSS petitioned to renove the
child fromthe nother’s control after she |lied about the

wher eabouts of the child. She resisted the court’s order to
produce her child, relying on her Fifth Amendnent rights. The
case went to the U S. Suprene Court, which held that a nother who
is the custodian of her child pursuant to a court order may not

i nvoke the Fifth Anmendnent privil ege against self-incrimnation
to resist a subsequent court order to produce the child. The

nmot her spent 7% years in the Baltinore City Detention Center held
on a civil contenpt charge.

M. Mrviss noted that the attorney representing the child
was a good attorney who had a very large caseload. H's m stake
was not pressing to see the evaluation pertaining to the nother.
The problemis the climte created when the attorneys
representing children are handling 15 or 16 cases a day. They
cannot investigate, go to the children’s hones, or obtain the
necessary information to handle a case. The Vice Chair asked who
the attorneys were in the case. M. Mrviss answered that a
| awer fromLegal Aid represented the child and a | awyer fromthe
Public Defender’s Ofice represented the nother. The Vice Chair

commented that it is a maor problemif the attorneys who
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represent the child have too many cases. M. Mrviss pointed out
that at the tine of the case this was a problem M. Dean asked
if the situation has inproved, and M. Mrviss answered that the
casel oads are down. Thirteen thousand children are in state
custody today. There is a w de spectrum of attorneys -- sone are
diligent and sone are not. Mnimal qualification requirenents
are needed. Judge Vaughan comented that it bothers himthat out
of 13,000 cases, there are no headlines about the cases which are
resol ved adequately. He added that he is not opposed to the
GQuidelines to avoid the tragic cases.

M. Brault explained that the tragic cases do not constantly
happen, but the clients are children who cannot protect
t hemsel ves. The history of the GQuidelines is that the Honorable
Robert M Bell, Chief Judge of the Court of Appeals, wote a
letter to Chief Judge Joseph F. Murphy, Jr., Chair of the Rules
Comm ttee, explaining the background of the Foster Care Court
| mprovenent | nplenentation Commttee, which Chief Judge Bell had
set up to inplenent the recommendations of the Foster Care Court
| mprovenent Project Advisory Commttee. A copy of the letter is
in the neeting materials. Recently, a neeting was held which M.
Brault and M. Johnson, Chair of the Juvenile Subcommttee,
attended. The Rules Commttee Chair, the Reporter, Judge
Wodward, and nmenbers of the Inplenmentation Commttee al so were
present at the neeting. The purpose of the neeting was to
determ ne what Rul es changes may be needed to inplenent the

recommendations of the Inplenentation Conmttee, which they had
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titled “Uniform Standards of Representation for Attorneys
Representing Children in CINA TPR, and Rel ated Proceedi ngs.”
One suggestion was to add a black letter rule to the Maryl and
Lawyers’ Rul es of Professional Conduct. M. Brault said that he
di sagreed with this suggestion because of the probl ens posed by

the cases of Post v. Bregman, 349 MJ. 142 (1998) and Son

v. Margolius, 349 Md. 441(1998). |If a lawer violates an ethical

rule and that rule is a statenent of public policy, the violation
could formthe basis for civil liability. The Attorneys

Subcomm ttee asked the Inplenentation Conmttee to reformul ate

t he Standards as Cuidelines. The Subcomm ttee decided not to
amend Rule 1.14 to add the GQuidelines to them but to sinply
refer to the Guidelines in the Rule.

M. Brault said that the question is how to nake the
Quidelines visible to the legal conunity. The comentary of the
Maryl and Rul es of Professional Conduct can have the effect of
being a rule. Ininterpreting the coomentary, the courts and
menbers of the | awer disciplinary system who enforce the Rul es
of Professional Conduct |ook to the comments to determ ne what
the rule is. The Guidelines can be placed in the appendi x of the
rul e book, so that they are available to attorneys, w thout being
a rule. The Honorable David B. Mtchell, of the Crcuit Court
for Baltinore City, had witten a letter to the Reporter
expressing the judge’'s concerns that referring to the Cuidelines
in a coment is too nuch |ike the Guidelines being treated as a

rule. (See Appendix 3). Rule 1.14 deals with the representation
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of clients under a disability. The Cuidelines address other
problens -- the attorney who is appointed to represent children,
not al ways, but not uncommonly, plays the role of judge and jury
to determ ne what should be done, even if it is against the
child s wishes. The CGuidelines provide that the attorney should
represent the child as the attorney represents any other client,
advocating the child s position unless there is good reason not
to do so, for exanple, if the attorney determnes that the child
is incapable of formng a decision. The Vice Chair comrented
that Legal Aid attorneys are aware of this, but she is not sure
how many ot her attorneys are.

Judge Kaplan said that for the past eight nonths he has been
hearing CI NA and TPR cases. The attorneys who handl e the cases
are both governnent-appointed and private. Since the State of
Maryl and began contracting with private attorneys, very few
attorneys are fromthe Legal Aid Bureau. The attorneys provide
various |levels of representation. The problemis that there are
no standards as to how to practice in these cases. Judge Kapl an
remarked that he finds that many of the attorneys are doing a
good job. However, standards for representation are needed.
Mast er Koban conmented that there are many difficult decisions
judges and nmasters have to naeke, and it is easy to nmake a
m stake. Many of the children’s attorneys do not see the clients
before the hearing, especially if the child is under three years
of age. However, even if a baby cannot speak, a visit to the

child s hone all ows a check on the environnent. The babies in
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foster care rely on the Departnment of Social Services and the
child s attorney to nake an assessnent as to where the children
bel ong. The Vice Chair asked Master Koban if she questions
attorneys who cone before her as to what steps they have taken in
representing the child and if she orders the attorneys to take
further actions on behalf of their clients. Master Koban
answered these questions in the affirmative. She referred to a
case in which a teenage nother had a baby who was in Johns
Hopki ns Hospital. The attorney did not go to the hospital to
find out about the baby who had sonme nedical problens. The
attorney took no position in the case and obtained no records.
Judge Dryden inquired if the attorney was appointed by the court,
and Master Koban replied that the attorney was hired pursuant to
a contract wwth the Departnment of Human Resources (DHR). M.
Jones told the Conmttee that Ms. Scates was an attorney working
for DHR. Ms. Scates commented that the DHR was in support of the
standards for representing children. Attorneys should have clear
gui delines. The DHR put out a solicitation in 1993 for
conpetitive bids fromattorneys to represent children in Cl NA,
TPR, and rel ated cases. No guidelines existed for the 1993
program The next solicitation was in 1997, and there will be
one on July 1, 2000. M. Sykes asked if the DHR nonitors the
performance of attorneys. M. Scates replied that the attorneys’
performance has been nonitored since January of 1999, i ncl uding
soliciting cooments fromthe bench. DHR staff nenbers neke site

visits. In Baltinore City, there are binmonthly neetings with
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Judge Martin Welch, of the Crcuit Court for Baltinore GCty, and
provi ders.

The Vice Chair asked if the DHR can term nate a contract
with an attorney. M. Scates answered that a contract can be
termnated. The Vice Chair then inquired if a contract has ever
been term nated. M. Skates responded that she is not famliar
with the past history of these contracts, but recently, there
have been no term nations. Paynents to attorneys have been
wi t hhel d when the attorney is not cooperating.

The Vice Chair remarked that it is troubling to | earn about
the problens with the representation of children. There may be a
| ack of resources to cure the problem but the CGuidelines are at
| east a step in the right direction. The real issue is the one
rai sed by Judge Mtchell -- how can better representation of the
children be acconplished? |If the Guidelines use the word
“shall,” it sounds like rules. The reference should be to the
steps that an attorney should take. The Vice Chair expressed her
concern about incorporating the Guidelines into Rule 1.14.

Anot her approach could be to attach the Guidelines to the
contract under which the attorney provides the services to the
chi | dren.

M. Sykes observed that even though the Di scovery Cuidelines
are not part of the Rules, the Mchie Conpany printed themin the
rul e book, and gradually, the courts began citing them This
provi des sonme precedent for the publication of the Guidelines for

attorneys representing children in CINA cases. M. Brault
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expl ained that there had been too many di scovery di sputes anong
the nmenbers of the bar. The Litigation Section of the Mryl and
State Bar Association created a conmttee to draft discovery
gui del ines. The guidelines have had a very positive effect on
the bar. They were not neant to be rul es, although judges do
cite the guidelines in court.

The Vice Chair reiterated that the CGuidelines for Attorneys
Representing Children can go into an appendi x. M. Brault
comented that Chief Judge Bell is interested in sonme rules
action and would like the Guidelines to go into the Rul es of
Procedur e sonewhere.

Ms. Jones told the Commttee that she had been working for
the past two years on devel opi ng the standards for representation
of children in CINA TPR, and adoption proceedi ngs. The probl ens
are national. Her research showed that there are no rules or
statutes pertaining to this.

Ms. Klain remarked that she is a representative of the
Ameri can Bar Association (”ABA’), which has specific standards
for attorneys representing children in these proceedings. In
devel opi ng the standards in Maryl and, the people who drafted them
consi dered the ABA standards. At the national |evel, there are
maj or issues to tackle. Gants to the highest court in the
various states are available to inprove the handling of child
abuse and negl ect cases.

Judge Vaughan noted that some of the problens may stem from

the State hiring the | owest bidder for providing | egal services.
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He said that there seemto be several options pertaining to the
Quidelines. One is to do nothing. The second is to adopt the
Quidelines as rules. Another is to have Mchie print themas an
appendi x only. Judge Vaughan expressed his agreenent with the
Subconm ttee’s recomendation. The Vice Chair commented that it
is inportant for judges to be made aware of the Guidelines. |If
they are not referred to in the Rules, judges wll be unaware of
t hem

M. Sykes commented that fromthe practitioner’s point of
view, an attorney who sees these Quidelines does not know if he
or she is liable for malpractice if there is non-conpliance. |If
they are mandatory, can an attorney ignore then? The practicing
attorney needs to have clearer lines drawn. |If a violation is a
basis for mal practice, this needs to be stated. |If the
GQuidelines are advisory only, this should be expressed. M.
Brault explained that the intention is that the Guidelines are
not mandatory. M. Sykes pointed out there could be civil
l[tabilities. M. Brault responded that there are civil
l[iabilities. \Wenever attorneys do not follow applicable
standards of practice, they can be held responsible. M. Sykes
poi nted out that the nanme “guidelines” neans they are not
mandat ory.

The Vice Chair noted that the Subcomm ttee was of the
opi nion that non-conpliance with the CGuidelines should never be a
matter for the Attorney Gievance Comm ssion. M. Brault

remarked that the Guidelines could go under Rule 1.1, Conpetence.
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Two maj or areas of malpractice are getting into a case about
whi ch an attorney knows nothing and getting into a case where the
attorney knows the |aw, but does not hing.

Ms. Scates commented that it may be difficult to attach the
Guidelines to the attorneys’ contracts for providing services
because at | east 500 court-appoi nted attorneys are not under
contract. M. Sykes suggested that there could be an
adm ni strative order endorsing the CGuidelines issued by the Court
of Appeals. This would be in lieu of putting themin the Rules.
M. Brault expressed the concern that no one would be aware of an
adm ni strative order. Judge Johnson observed that the Cuidelines
are inportant enough that they should not be overl ooked.

Judge Kapl an suggested that the title of the Guidelines be
clarified. He questioned whether the word “recomended” should
be a nodifier of the word “guidelines.” They could be titled
“Recommended Advisory Guidelines....”. M. Bowen questioned
whet her the word “uniforni should remain in the title. M. Jones
noted that at the Subcomm ttee neeting, M. Titus had suggested
that the word “shall” should be taken out of the Guidelines.
However, Ms. Jones and Ms. Brault felt that a few phrases
required the word “shall,” because that guideline expressed a
basic mnimum The Vice Chair said that the word “shall” is
i nconsi stent with being a guideline.

Judge Vaughan poi nted out that Cuidelines are nothing nore
than a description of what a good attorney does. It is sad that

they are necessary, but it is inportant that they be distributed.
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Mast er Koban pointed out the problemof the infant client or the
mentally retarded client who cannot file a conplaint against the
attorney. The population is a very vulnerable one. Wth the
proper representation, there is a chance that sone of the
children may grow up to be successful adults. For the highest
profile on the Guidelines, they should be attached to the Rul es.
The Vice Chair inquired as to whether the Cuidelines are taken
directly fromthe parallel |anguage of the ABA, and Ms. Klain
answered that they are not.

Judge Wodward expl ai ned that the QGuidelines were devel oped
froman assessnment of how the courts have handl ed juvenile foster
care cases in Maryland. Over 100 attorneys were surveyed. Court
personnel were al so surveyed, and researchers nade site visits to
12 jurisdictions. A review of the information gathered showed
that no standards of practice existed. The judges were not clear
as to how to handl e the cases and what the role of the child's
attorney should be. There was a difference in the quality of the
cases. The Cuidelines should have sone inpact if they have the
official inprimatur of the Court of Appeals. They should be
referenced in the Rules and published in the appendi x.

M . Hochberg pointed out that the new | anguage in the
Comrent to Rule 1.14 gives CINA and TPR proceedi ngs as exanpl es,
but the Comment does not apply only to CINA and TPR proceedi ngs.
The first paragraph of the Guidelines limts themto applying to
children in abuse and negl ect cases only. |Is the Rule broader

than that? The Vice Chair replied that Rule 1.14 applies to any
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case involving the representation of a disabled person. M.
Brault noted that the Guidelines are limted in scope to the
foster care grant. M. Bowen conmmented that the title of the
Gui del i nes does not appear in the Coorment, so that there is no
indication as to whether the Guidelines are uniform He
expressed the view that the title does not state the issue
clearly. The Vice Chair observed that the Style Subcomm ttee can
handl e this. The question is if the concept is satisfactory.
Specific points in the CGuidelines can be considered | ater.

The Reporter said that she received a tel ephone call from
Master Janes Casey, Circuit Court for Baltinore City, who pointed
out that there is another side to the Comment -- the attorney
shoul d advocate a position when the client does not have
consi dered judgnent. M. Dean remarked that the Quidelines state
this point, but the Reporter noted that this point is not nmade in
the Coment. Judge Kapl an suggested that this should be in the
Comment. The Vice Chair suggested that the new | anguage be: *“if
the client does not have considered judgnent, then the attorney
shoul d advocate the position which he or she believes is in the
best interest of the child.”

M. Brault suggested that each of the Cuidelines be reviewed
by the Subcommittee. The Vice Chair stated that since the
Comm ttee approved the concept of the anmendnent to Rule 1.14 and
publication of the Guidelines, they will go back to the
Subcomm ttee for further review of their substance and then be

considered again by the full Commttee.
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The Vice Chair adjourned the neeting.



