STANDI NG COWM TTEE ON RULES
OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Commttee held at Fergie's

Rest aurant, Edgewater, Maryland on June 16, 2000.

Menbers present:

Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Robert D. Klein, Esq.

Al bert D. Brault, Esq. Hon. John F. MAuliffe
Robert L. Dean, Esq. Anne C. (gl etree, Esq.
Bayard Z. Hochberg, Esq. Larry W Shipley, derk
Hon. G R Hovey Johnson Senator Norman R Stone
Harry S. Johnson, Esq. Melvin J. Sykes, Esq.
Hon. Joseph H. H. Kapl an Roger W Titus, Esq.

Ri chard M Karceski, Esq. Hon. Janes N. Vaughan

| n attendance:

Sandra F. Haines, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Hon. Patrick L. Wodward, Crcuit Court for Mntgonery County
Master Linda Koban, G rcuit Court for Baltinmore City

Eva Klain, Esq., American Bar Association

Kat hal een Brault, Esq., Admnistrative Ofice of the Courts
Robyn C. Scates, Esqg., Maryland Departnment of Human Resources
Mei sha McCuire, Esq., Maryland Departnent of Human Resources
Cat heri ne Wrthington, Rules Conmttee Intern

St ephen Schenning, Esqg. First Assistant U S. Attorney

Roann Ni chols, Esq., Assistant U S. Attorney

Mary Keating, Esq.

MriamL. Azrael, Esq., Azrael, Gann & Franz, LLP

Janes Wda, Esq., Ofice of the Federal Public Defender

Nancy Forster, Esq., Ofice of the State Public Defender

M Peter Moser, Esq.

In the absence of the Chair, the Vice Chair convened the
nmeeting. She said that at the Court of Appeals conference on
June 5, 2000, the Court reconsidered the 144t" 145'" and 147th

Reports, which include the Attorney Discipline Rules, the

Judicial Disabilities Comm ssion Rules, and Rule 9-207, Referral



of Matters to Masters. The Court adopted the Judici al
Disabilities Conm ssion Rules. The Court did not adopt the
changes to Rule 2-422, Discovery of Docunments and Property, which
pertained to the inspection of property owned by a third person.
The majority was concerned with inproperly bringing a nonparty
into the litigation and invading property rights. Judges
Rodowsky and Wlner were in favor of the Rule. Because there
were four votes against the Rule, Chief Judge Bell did not
coment on it or vote. The other judges, except Judge Eldridge,
felt that this may be an appropriate matter for |egislation.

The Vice Chair said that the Court adopted the package of
Judicial Disabilities Comm ssion Rules but did not adopt Rule 16-
810.1, Imunity. She added that they believed that the subject
was covered by case law. M. Brault noted that the Court
elimnated the review of a reprinmand on the theory that the
Maryl and Constitution gave the power of reprimnd w thout the
right to review. The Reporter observed that there may be a way
to obtain review by certiorari. Judge MAuliffe said that there
is noright to certiorari without an earlier court review, and it
IS an open question as to whether a judge has the right to take
this issue to the circuit court for judicial oversight. M.
Brault added that the Court seenmed to invite a constitutional
amendnent .

The Vice Chair told the Commttee that the Court is going to
appoint two of its nenbers to rewite the Attorney D scipline

Rul es. The Reporter stated that the appointees are Judges W/ ner
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and Harrell. M. Brault commented that he has witten a letter
to Judge WI ner suggesting that the probation rule, alternate
substituted service rule, injunction rule, and diversionary
programrul e be inplenented as soon as possible, while the rest
of the rules are being redrafted. He asked Judge Wlner if the
Court could take up those specific Rules independently.

The Vice Chair noted that the Court adopted an alternative
version of amendnents to Rule 9-207. The Rule nmandates that the
circuit court refer civil contenpt proceedings in donestic cases
to masters, but if it appears to the master that incarceration is
likely, the master is to stop the proceeding and refer the matter
to a judge for a trial de novo.

Agenda Item 1. Continued consideration of: Proposed amendnents
to Rule 1.14 in Appendi x: The Maryl and Lawyers’ Rul es of
Pr of essi onal Conduct and proposed new Appendi x: Gui del i nes of

Advocacy for Attorneys Representing Children in CINA and
Rel at ed TPR and Adopti on Proceedi ngs (See Appendix 1).

The Vice Chair said that proposed anendnent to Rule 1.14 of
the Maryl and Lawyers’ Rul es of Professional Conduct was approved
in concept and that the Guidelines of Advocacy for Attorneys
Representing Children in CINA and Rel ated TPR and Adoption
Proceedi ngs were discussed prelimnarily at the May, 2000 Rul es
Commttee neeting. M. Brault presented the Rule and Cuidelines
for the Conmttee’s consideration. (See Appendix 1). He
suggested sone style changes to the added | anguage in the Conment

to Rule 1.14. The words “Advisory Comrittee” and the word
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“hel pful” should be deleted fromthe third sentence of the
Comment. In the fourth sentence, the title of the QGuidelines
shoul d be changed to “Qui delines of Advocacy for Attorneys
Representing Children in CINA and Rel ated TPR and Adopti on
Proceedings.” M. Brault asked if the Guidelines would be
referenced in the Juvenile Rules. The Reporter responded that
t he proposed revised Juvenile Rules are going to the Style
Subcomm ttee for a final review, and she can add a cross
reference in the Juvenile Rules referencing the Guidelines.

M. Brault noted that both the Vice Chair and M. Bowen had
| ooked over the CGuidelines since the May neeting. The basic
concept was to clarify that the provisions are not mandatory;
rather, they are to be considered strictly guidelines. They
shoul d not be used in a grievance or mal practice setting. The
goal is to educate attorneys. The Attorneys Subcomm ttee went
through all of the CGuidelines, changing the word “shall” to the
word “may” or the word “should.” The only “shall” that has been
retained is the one providing for the attorney-client privilege.
The Rul es of Professional Conduct require that the attorney not
conprom se the attorney-client privilege.

The Vice Chair comented that the Statenent of the |Issue
provi des that the Guidelines apply to attorneys appointed by the
juvenile court to represent children in child abuse and negl ect
proceedings. M. Brault inquired whether the children could
obtain an attorney other than by the court appointing the

attorney. M. Sykes asked if all attorneys representing children
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in child abuse and negl ect cases should be within the Guidelines.
Ms. Brault responded that the Guidelines apply to attorneys
representing children in termnation of parental rights cases and
adoptions arising fromchild abuse and negl ect proceedi ngs. The
Vice Chair inquired about cases involving allegations of child
abuse and neglect which do not result in a Child in Need of

Assi stance (CINA) case, and Ms. Brault answered that the

CGui delines are not applicable to those cases.

M . Hochberg questi oned whether a child can have private
counsel. M. Brault answered that this is possible. A parent
could pay for a private attorney for the child. The Vice Chair
pointed out that if the child s attorney is selected and paid by
an individual who is a party to the proceeding, there could be a
possi ble conflict of interest. M. Brault responded that it
woul d be up to the court to decide. 1In all cases, the attorney
woul d have to be approved and appointed by the court. Judge
Kapl an said that he has been sitting in juvenile court hearing
CI NA cases, and he has never had a case where the parents hired
their owmn attorney to represent the child. M. Sykes suggested
that the wording be that the Guidelines apply to attorneys
representing children in these cases and not be limted to
attorneys who were selected by a particular nmethod. The Vice
Chair pointed out that the law requires a court appointment. M.
Sykes responded that the | anguage shoul d be broad enough to cover
any attorney, regardless of who pays the attorney.

M. Sykes questioned whether an attorney needs a court order
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to act if the attorney appears on behalf of a child pro bono, and
enters an appearance. The Quidelines apply to attorneys in child
abuse and negl ect cases. The Vice Chair noted that Juvenile Rule
11-106, R ght to Counsel, does not hinge on a court-appointed
attorney. She suggested that the word “appoi nted” be del et ed.

M. Brault remarked that the Style Subcommttee can take care of
t his.

Turning to section A. of the Guidelines, M. Brault pointed
out that this provision elevates the child s wi shes. Mny
attorneys do whatever the attorney thinks is correct, giving
little or no consideration to the child. Part of the purpose of
appoi nting counsel to represent a child is to represent the
child s wishes, if the child is capable of understanding. M.
Sykes suggested that the second sentence of section A should be
clarified to read as follows: “If the child has consi dered
judgnment, the attorney should so state in open court, the
attorney then will be regarded as advancing the child s wishes in
the matter.” The Commttee agreed by consensus to this change.

M. Brault said that in Guideline Bl., the word “client” in
the second sentence should be changed to the word “child.” M.

Sykes suggested that the second sentence could be refornulated to

read: “If a child has the ability to express a reasoned choi ce,
the client is regarded as havi ng consi dered judgnment.” The Vice
Chair noted that the Style Subcommttee will ook at this.

The Vice Chair suggested that subsections Bl. a.(3) and (4)

shoul d be noved out of subsection Bl.(a). M. Bowen suggested
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t hat subsection Bl. a.(4) should be noved out into the first
mar gi n and not nunbered. The Vice Chair noted that subsection
Bl. a.(4) has two distinct ideas init -- determnation if

eval uations are needed and the duty to advocate. She asked if
the duty to advocate is part of what the attorney considers in
maki ng a decision as to the child' s considered judgnent. M.
Scates answered that the attorney considers both parts of
subsection Bl. a.(4). M. Brault stated that he agreed with M.
Bowen that subsection Bl. a.(4) be noved. M. Brault suggested
t hat the subsection be noved to section c. and placed after the
second sentence. The Commttee agreed by consensus with this
suggesti on.

Judge McAuliffe comented that it seens to himthat the
Quidelines are neither “fish or fow” as far as whether they have
the force of law. It would be helpful to include themin an
appendi x to the Rules of Procedure, but enforcenment of themis
unclear. The Vice Chair said that the last time a simlar issue
was di scussed, the issue involved the Di scovery Cuidelines. The
Di scovery Cui delines now appear in the Rule Book, but they are
not referred to by rule. However, if the Court of Appeals adopts
the change to the Conment to Rule 1.14 which refers to the
Gui del i nes of Advocacy for Attorneys Representing Children, then
this reflects nore the inprimatur of the Court than the D scovery
Gui delines do. Judge MAuliffe suggested that the Cuidelines of
Advocacy shoul d be recommendations. The Vice Chair suggested

that instead of sending the Guidelines to the Style Subcomm ttee,
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they should go back to the Foster Care Court | nprovenent
| npl enentation Conmttee to review the changes nade by the Rul es
Comm ttee.

M. Sykes renmarked that these Quidelines are simlar to the
Di scovery Cuidelines. The Comment calls attention to the fact
that the Foster Care Court | nprovenent Project devel oped
Qui delines which will be printed following the Rules. The Vice
Chair said that at the |last neeting, the question was raised as
to whether or not there should be a mechanismto refer to the
Gui del i nes and what any such nechani sm shoul d be, such as a cross
reference followng Rule 1.14. Judge Kapl an expressed the view
that the CGuidelines of Advocacy are nore inportant than the
Di scovery CGuidelines. M. Brault added that if the Cuidelines
are not included in the Rules of Procedure, then they are
worthl ess. The letter from Chief Judge Bell could be interpreted
that he neant for the Guidelines to be in the Rule Book. M.
Sykes suggested that a cross reference could provide: *“For
gui dance for persons representing children in certain cases, see
t he CGuidelines of Advocacy for Attorneys Representing Children in
CI NA and Rel ated TPR and Adoption Proceedi ngs.”

The Vice Chair pointed out that there is a big difference
bet ween a paragraph in a Cooment and a cross reference. She said
t hat she understands why it would be preferable to have the
reference in a Comment, which is elevated in inportance over a
cross reference. M. Brault noted that the Guidelines have been

|l owered froma Rule to a Cooment, and they should be | owered no

-8



further or they will lose their effect. He told the Conmmttee

t hat he understands fromthe people working on the Foster Care
Court Inprovenent Project and from Chi ef Judge Bell that the
State of Maryland is in the forefront of setting up this kind of
standard and coul d becone a national nodel. Maryland received
federal noney to becone a national nodel to inprove the handling
of cases involving children who are in foster care. These

Gui del i nes shoul d not be downpl ayed.

Turning to section b. of Guideline Bl., M. Brault explained
that even if a child has devel opnental disabilities, the attorney
shoul d take into consideration the child s wi shes. Judge Kapl an
suggested that the |anguage in section b. which reads “even
significantly” should be deleted. M. Bowen remarked that the
Style Subcomm ttee can take care of this change. The Vice Chair
stated that the Guidelines will be sent to the Style Subcommttee
after the Rules Commttee finishes its review of them M. Sykes
noted that the Style Subcommttee will nmake recommendations as to
changes. Judge Wodward asked if the Guidelines would be
considered to be the product of the Foster Care Court | nprovenent
Project or of the Rules Commttee. The Vice Chair responded that
the Rules Commttee worked with the Foster Care Court | nprovenent
Project, but the work is that of the Project.

M. Brault pointed out that in section c. of Cuideline B1.
the word “client” should be changed to the word “child” to be
parallel with other changes to the Guidelines. The |ast sentence

of the section retains the word “shall” to enphasize the
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i nportance of the attorney-client privilege.

The Reporter asked about the attorney representing a child
who does not have considered judgnent, yet is old enough to
express an opinion. M. Brault replied that concluding that a
child has considered judgnent is a sinplification of the child s
abilities. Mst of the tinme the attorney agrees with his or her
juvenile client, who often nakes the best decision. The
attorney’s personal views are not relevant if the child has
consi dered judgnent. Ms. Brault pointed out that the checkli st
in the Rule is the nethod of determ ning considered judgnent.
The Vice Chair noted that in Guideline B2., there is a reference
to a potential waiver of the attorney-client privilege. The
Qui deline provides that the attorney may advocate a position
different than the child s wishes if the attorney finds that the
child does not have considered judgnent at the tine. However,
the attorney should ensure that the child s position is made a
part of the record.

The Vice Chair expressed her agreenent with section d. of
Qui deline Bl., comenting that cultural, racial, ethnic, or
econom ¢ di fferences between the attorney and the child may al so
i nfluence the perception of the attorney. M. Brault said that
he thought that this provision referred to the attorney’s
perception of the child. M. Bowen pointed out that the way this
is witten, it could nean the child s perception of the attorney.

Ms. Brault said that this sentence can be read both ways. The
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point is that this speaks to attorneys who are not sensitive to
cultural differences. The origination of this is fromthe
perspective of an attorney who is not being sensitive. M. Bowen
remar ked that the sentence could be witten so that it neans both
the child s perception as well as the attorney’s. The Vice Chair
noted that Ms. Brault had said that this is the attorney’s
perception. M. Brault suggested that the word “attorney’s” be
put before the word “perception.” M. Johnson conmented that the
attorney may be influencing the child. Section d. is anbiguous.
The attorney may be sensitive to the factors listed, but the
child is influenced by the attorney, anyway.

Ms. Brault said that the inportant issue is that often there
are vast econom c and ethnic differences and different
experiences between the attorney and the child client. Section
d. is asking the attorney to be sensitive to that. Master Koban
suggested that section d. could provide that the attorney shoul d
consider the child in the context of the child s cultural,
racial, ethnic, and econom c experiences. The Vice Chair
cautioned that the attorney should not let his or her own
cultural, racial, ethnic, or economc situation influence the
decision as to whether the child has considered judgnent. M.
Sykes remarked that what should be elimnated are inappropriate
influences in the attorney’ s assessnent as to whether the child
has consi dered judgnent. He suggested that the word “assessnent”

m ght work better than the word “perception.” The Vice Chair
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suggested that the sentence could be rewdrded to end with the
phrase, “may inappropriately influence the attorney’s assessnent
of whether the child has considered judgnent.” The Comm ttee
agreed by consensus with this suggestion. M. Johnson pointed
out that simlarities as well as differences may create problens,
al so.

Turning to Guideline B2., M. Brault questioned as to why
the attorney-client privilege should ever be violated. The Vice
Chair noted that Guideline A provides that the attorney is to
state in open court which view the attorney is espousing -- the
one in the child s best interest or the one the child is asking
for. This is being repeated in Guideline B2. M. Brault
comented that this is a confusing issue, and there has been
i nconsi stency nationw de as to the correct role for counsel.
Many attorneys follow the American Bar Associ ation standards,
assessing the child s considered judgnent. Ohers rubberstanp
the social worker’s opinion. The best interest standard does not
require the attorney to act as an advocate, but to act as a
guardian ad litem

The Vice Chair expressed the view that the attorney should
state the reasons for adopting the position of the child s best
interest and state in open court why the child does not have
consi dered judgnent. The interview with the child may contain
confidential information. M. Brault noted that this is simlar

to a hearing to determ ne the nental conpetence of an adult. |If
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the attorney decides that the client does not have considered
judgnent, the attorney asserts his or her own viewpoint and tells
the court this. The Vice Chair pointed out that Guideline B2.
provides that the attorney state the reasons with particularity
for adopting the best interest standard. M. Brault observed
that this may be a breach of the fiduciary duty of loyalty. The
Vice Chair added that it may involve many ki nds of breaches.
Mast er Koban agreed that the court does not need to know all of
the details. M. Brault commented that the attorney has to
determ ne whether a child has considered judgnent, then focus on
the |l east restrictive environnment for a child who does not have
consi dered judgnent.

The Vice Chair asked how the | anguage in the last two
sentences of Cuideline B2. adds anything. She also inquired as
to the nmeaning of the |last sentence. She suggested deleting the
| ast two sentences. M. Brault pointed out that Cuideline A
does not contain the | anguage pertaining to the attorney
providing the child s position. Master Koban remarked that the
court does not need to know the child s position. M. Brault
di sagreed, saying that the court needs to hear the child s
position to assess a borderline case.

Ms. Brault stated that she agreed with the suggestion to
take out the | anguage which reads “state with particularity the
reasons” from Cui deline B2. However, she was of the opinion that

the | ast sentence of the guideline should remain. The court
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needs to know the child s view Judge Johnson expressed his
agreenent with Ms. Brault. M. Brault gave the exanple of a
sexual abuse case involving a 12-yr-old boy with consi dered
judgnment. The child originally agreed to a placenent outside the
home. However, the nother told her son that she would be sent to
jail if the son were to testify against her. The child had no
cognitive limtations and was focused on the issues, but as an
alternative hone was being lined up for him he stated that he
wanted to stay with his nother. The Legal A d Bureau felt that
he had not waived his considered judgnent. M. Brault said that
she had to shift gears in the case and tell the court the child s
position. The court understood why Ms. Brault was opting for
this strategy and was able to handle the situation. Sexual abuse
cases can be very tricky.

The Vice Chair comented that even though the child was
deened to have considered judgnent, it is difficult to state that
on one particular issue, there is no considered judgnent, and the
position the attorney is suddenly taking is one that is in the
client’s best interest. M. Brault explained that the attorney
is advocating the child s position, and it is up to the court to
decide. M. Brault remarked that this is a situation of parenta
duress. Ms. Brault said that she felt that she had handl ed the
case properly. The client thanked her at the conclusion of the
case, and there was a satisfactory disposition. M. Sykes

suggested that an additional requirenent could be added to the
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list of factors to determ ne considered judgnment which is free
choice by the client. The Vice Chair responded that this nay be
confusing. M. Brault noted that in donestic cases, the court
knows the child s wishes, and there is no analysis of considered
j udgnent .

M. Brault pointed out that the attorney-client privilege
issue is very tricky. There are exceptions, such as where there
is immnent bodily harmor great financial harm M. Brault
observed that the attorney has to assess when to waive the
privilege, but the privilege prevails in nost situations. Master
Koban remarked that the child may ask to go live with his or her
aunt, but the child does not want the parents to feel bad. This
is not really coercion, but it clouds the issue. The Vice Chair
said that often a child wll want a certain situation, but he or
she may not want the parents to know about it. Judge Kapl an
added that this is a commpn occurrence, and he often speaks with
the child in chanbers.

M. Brault stated that the |anguage in Guideline B2. which
reads “with particularity” will be deleted. M. Bowen observed
that the phrase “child s w shes” should be used in Cuideline B2.
for conformty with Guideline A The Vice Chair stated that the
Styl e Subcomm ttee could rephrase this.

Turning to Guideline Cl1., M. Brault explained that this
provi sion ensures that the attorney takes the right steps before

the hearing. M. (gl etree observed that the way the system
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wor ks, the contract to provide |egal services to the children
goes to the | owest bidder. She cited the experience of one
attorney in her jurisdiction who never net the client before the
heari ng.

The Vice Chair suggested that the | anguage in the first
sentence of Guideline ClL which reads: “appointed by the court to
represent a child in a CINA or a related TPR or adoption case”
shoul d be deleted. The Commttee agreed by consensus to this
suggestion. M. Johnson asked what the phrase “in the comunity”
means. M. Brault answered that it nmeans the neeting does not
take place in the attorney’s office. Master Koban conmented that
the worst case scenario is that the attorneys do not see the
client until they get to court. The children think that juvenile
court is like the energency room M. Brault noted that
i ncreasi ng the nunber of hours an attorney is required to expend
to handl e a case nay cause problens for the Departnent of Human
Resources (DHR) because nore attorneys nay be needed. M. Scates
said that she had no problemw th the Guidelines. The DHR wants
attorneys trained in these areas. It may be necessary to ask the
| egi sl ature for nore noney. She clarified that the contracts for
attorney services do not go to the |owest bidder. M. Brault
remarked that a report was nade to the legislature recently
concerning |l egal services for the children. The report stated
that after calculations of the tinme sonme attorneys were spendi ng

on these cases, the attorneys were earning about $3.00 an hour.
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The Vice Chair asked if, in the situation of a child who
needs sign | anguage interpretation, there is a waiver of the
attorney-client privilege if the interpreter is soneone hired
froman official |list as opposed to a friend or famly nenber
being the interpreter. M. Brault responded that if the
interpreter is the agent of the attorney, the attorney-client
privilege is intact, but if the interpreter talks to third
parties, there has to be a waiver. The Vice Chair said that she
did not read the third paragraph of Guideline ClL. to nmean this.
Ms. Qgletree remarked that it is inappropriate for the child s
nother to be the interpreter. M. Johnson pointed out that the
attorney who hires an expert may be violating the attorney-client
privilege. M. Brault expressed the viewthat it does not matter
if the interpreter is a friend, a famly nmenber, or is froman
official list. The interpreter becones the attorney’ s agent.
The Vice Chair cautioned that the interpreter, whoever he or she
i's, must understand the position. Judge Vaughan comment ed t hat
the use of any interpreter other than one approved by the court
shoul d be discouraged. |If the nother is interpreting, this may
change the testinony. M. Brault agreed, pointing out that the
attorney should not communicate with the child through famly or
friends, if a court-appointed interpreter is nade avail abl e.

Senator Stone said that when the attorney goes to the
child s community, the attorney can arrange to obtain an

interpreter, if one is necessary. M. Titus expressed his
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concern as to the requirenent that the attorney nust interview
the child in his or her comunity. He felt that an interviewin
the attorney’s office would be sufficient. M. Brault noted that
the second paragraph allows the office interview The Vice Chair
agreed that whenever possible, the attorney should go to the
child s community.

Turning to Guideline C2., M. Brault pointed out that the
i nportance of the attorney observing the non-verbal child w thout
consi dered judgnent in the child s environnment.

M. Brault drew the Conmttee’ s attention to Cuideline C3.
The Vice Chair said that she had a problemw th the | ocation of
GQuideline C3. It is highly unlikely that an attorney woul d be
abl e to decide subsections c. through g. at the interview The
attorney does need to decide these things, but not at the
interview M. Bowen clarified that they woul d be decided as a
result of the interview. This can be restyled.

M. Brault drew the Conmttee' s attention to Cuideline C4.
The Vice Chair questioned the nmeaning of the |last sentence on the
page. M. Qgletree responded that this refers to Foster Care
Revi ew Board hearings, etc. The Vice Chair asked whether the
attorney has to go to the school case conference even if the
conference does not involve legal issues. M. Brault replied
that the attorney can attend if it is appropriate. She said she
often found it was a benefit to go to the case conferences and

ot her proceedings. M. Titus suggested that the fourth sentence
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of Guideline C4. end with the word “proceedings.” M. Brault
i nqui red why the | anguage “involving | egal issues” should be
deleted. M. Titus suggested that in place of the |anguage
“involving |l egal issues,” the | anguage “appropriate to the
representation” should be added. The Vice Chair said that this
can be restyl ed.

M. Brault drew the Conmttee’ s attention to Cuideline C5.
Ms. Ogletree cautioned that this should not be a situation where
t he attorney rubberstanps what the Departnent of Social Services
has recomended.

M. Brault drew the Conmttee’ s attention to Cuideline D1.
The Vice Chair commented that section f. is poorly worded. M .
Sykes asked if Guideline C2. should be noved to CGuideline D1.
Mast er Koban responded that the position of the Legal A d Bureau
is that the attorney need not go to see a client who is a baby.
M. Brault suggested that Guideline C2 should be noved to becone
Guideline D2. The Commttee agreed by consensus to this change.

M. Brault drew the Conmttee’'s attention to Cuideline E1
The Vice Chair said that she had sonme comments, but they pertain
only to style. M. Brault drew the Conmttee' s attention to
Qui delines E2. and E3., but there were no comments.

Turning to Guidelines F1. and F3., M. Brault explai ned that
t hese involve matters of policy. The position of the Project is
that the attorneys need adequate training. M. Sykes pointed out

that the Maryland Vol unteer Lawyers’ Association has a training
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program and he asked if the CGuidelines should indicate where
training is available. M. Brault responded that the Mryl and
Institute for the Continuing Professional Education of Lawyers
(M CPEL) may have progranms and there are nentoring systems. M.
Brault noted that the Guidelines initially had references to
specific training progranms, but these references were renoved.

M. Brault suggested that the word “new be deleted fromthe
begi nni ng | anguage of Guideline F3. The Reporter asked if the
Depart ment of Human Resources trains attorneys at the begi nning
of their contracts. M. Scates answered that two years ago, a
formal training programwas initiated. Prior to that, there had
been funding problenms. M. Sykes asked if the training program
was free, and Ms. Scates replied that the State pays for the
program which is free to attorneys. M. Klain noted that each
state may receive 10 free training days per year fromthe ABA
M. Brault added that in Mntgonmery County, a pro bono training
program provides free training sessions. M. Brault remarked
that training of prograns for children’s attorneys that are run
by opposing parties, such as DHR and soci al service agenci es have
a difference perspective than prograns that are run by neutral
entities.

The Vice Chair asked about using the terns “attorney” and
“lawyer” in the GQuidelines. M. Bowen explained that before one
accepts a case, the person is terned a “lawer.” Once there is a

relationship with the client, the individual is terned an
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“attorney.”

Turning to section G, Conpliance, M. Brault explained that
there are two alternatives. The issue is what enforcenent is to
be used to ensure conpliance. The Vice Chair pointed out that
the third alternative is to have no enforcenent provision. M.
Brault observed that the key to the court process for the child
is the judge. It is easy to forget that children cannot go to
the Attorney Gievance Conm ssion or sue for malpractice. Oten
their next friend is the abuser. |If the child s attorney handl es
the case inproperly, the child does not know to assert the right
to adequate representation. It is in the best interest of the
child for the judge to nonitor these cases closely, because often
it is amtter of |ife and death. |If the judge m sses sonething,
serious consequences could occur. Alternative 2 is a conprom se.

Ms. Scates commented that the best way for the contracts to
work is for everyone to work together. Sone judges will not
communicate with DHR It is inportant that the comruni cation be
there. The Vice Chair expressed the view that the first
paragraph of Alternative 1 is too wordy. M. Brault said that he
prefers Alternative 1. Because the subject is so controversi al
alternatives are presented. These are not rules and they are not
to formthe basis for grievance proceedi ngs, but there has to be
sonme enforcenent.

Ms. Qgletree noted that in Alternative 1, step (4) provides

that the appearance of the original attorney will be stricken.
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She asked what woul d happen if there is no other attorney

avai lable. M. Brault responded that the court can appoint

anot her attorney fromthe court-appointed list. M. Qgletree
said that this is not always possible in sone counties. She
suggested taking out step (4). The Vice Chair noted that the
step (4) is the nost drastic measure. M. Sykes asked about
handl i ng these probl ens through continuing judicial education,
whi ch may be preferable to putting sanctions in the Qi delines.
Judge Kapl an suggested that a separate booklet could be prepared
and distributed to all judges, masters, and participating
attorneys. M. Brault remarked that once attorneys are famliar
wi th the bookl et, any non-conpliance by them can be reported to
the state contracting agency. Their appearance can be stricken,
whi ch woul d carry an incentive to conply. M. Sykes questioned
whet her there is any assurance that a transgression by an
attorney woul d not be sent to the Attorney Gievance Conm ssion.
Ms. Brault said that the attorney should be renoved. The
attorney has to be held accountable. The Vice Chair commented
that a judge or master can encourage conpliance by using the four
steps in Alternative 1. Judges and nmasters can al so encourage
conpliance on their own. M. Sykes noted that the word “foll ow
could be substituted for the word “conply.” The Vice Chair asked
if the court can report the matter to the Attorney Gievance
Comm ssion. M. Brault responded that she knew of one court

whi ch reported an attorney to the Attorney Gi evance Comm Ssion,
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but this is rare.

M. Brault expressed his preference for the word “follow’ in
pl ace of the word “conply.” Judge Wodward renmarked that this is
a signal to judges and masters that they have a role in assuring
conpliance. This can be enphasized to judges and masters during
judicial education. M. Brault observed that the court is parens
patriae. This is not |ike the average civil or crimnal case.
The Vice Chair said that Alternative 1 will be the provision that
Wil remain, but it has to be restyled. M. Johnson suggested
t hat the | anguage about the court nonitoring casel oads shoul d be
taken out. M. Sykes suggested that the Comment should contain a
provision that the Guidelines are not part of the Rules of
Prof essi onal Conduct. He expressed the concern that sonmeone
could be referred to the Attorney Gievance Comm ssion if he or
she did not follow the Guidelines.

The Vice Chair pointed out that this may be a judici al
disabilities issue, also. M. Brault responded that at a recent
meeting of the Maryland State Bar Association, Charles Ruff spoke
on the quality of legal services and what judges are able to do
about it. In the District of Colunbia, the judges have the
authority by rule to refer under-perform ng attorneys for | egal
education. There is no such rule in Maryland. Twenty-three
years ago, the BX Rules were drafted, but the Court of Appeals
did not adopt them M. Titus suggested that there could be

revisions to Rule 1-341. M. Brault remarked that he had
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suggested to Chief Judge Bell that Maryl and adopt sonething
simlar to the D.C. rule. Judge MAuliffe expressed the opinion
that this should be left up to judicial education.

Judge Johnson suggested that | anguage coul d be added which
woul d provide that a judge should take action if he or she sees a
poor pattern energing froman attorney’s practice of |aw
M . Bowen suggested that the paragraph could be restructured as a
warning to attorneys that the judge nay take certain actions if
the attorney is not doing his or her job conpetently. He said
that the Guidelines will next go to the Style Subcommttee. The
Reporter added that after the Cuidelines have been restyled, the
Foster Care Court | nprovenent Project can | ook at them again.
Once the Project approves them they can be sent to the Court of
Appeal s. Judge Wodward thanked the Conmttee for its
consi deration of the Quidelines.

Agenda Item 2. Reconsideration and consideration of certain
Proposed anmendnents to Appendi x: The Maryl and Lawers’ Rul es of
Pr of essi onal Conduct - Reconsideration of proposed anmendnents to
Rul e 4.2 (Conmunication Wth Person Represented By Counsel)

and Consi deration of proposed anmendnents to Rule 4.4 (Respect for
Ri ghts of Third Person)

Wiile the Vice Chair was tenporarily out of the room M.
Bowen i ntroduced the guests present for the di scussion of Agenda
Item 2. They included: Nancy Forster, Esq. of the Ofice of the
Publ i c Def ender for Maryl and; James Wda, Esqg., Ofice of the
Federal Public Defender; Mary Keating, Esq ; Mm Azrael, Esq.;

Roanne Ni chols, Esq. and Stephen Schenning, Esq. of the U S
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Attorney’'s office. The Reporter introduced Katherine
Worthington, an intern in the Rules Coommttee Ofice.

M. Brault told the Commttee that Rule 4.2 had becone far
nore controversial since the Subcommttee first took up the
t opi c. There have been four different opinions fromU.S.
District Court judges on the Rule. The Honorable Peter Messitte

i ssued an opinion in the case of Canden v. Maryl and, 910 F. Supp.

1115 (D. Md. 1996), which involved a racial discrimnation suit
agai nst Bowie State College. The plaintiff’s attorneys | earned
that an enpl oyee of the coll ege who was an advi sor on race
relations had left his job, and the attorneys interviewed the
former enpl oyee, obtaining enough information to nmake the case.
An Assistant Attorney Ceneral filed a notion in limne alleging a
violation of Rule 4.2 and attorney m sconduct. The court held
that the attorneys were disqualified, and the testinony of the
former enpl oyee was i nadm ssible. |In another case, Davidson

Supply Co., Inc. v. P.P.E., Inc, 986 F. Supp. 956 (D.Md. 1997),

t he Honorabl e Frederick Smal kin refused to disqualify plaintiff’s
counsel and to suppress evidence obtained fromthe forner
enpl oyee of the defendant.

M. Brault said that The Daily Record and the Sunpapers had

editorials pertaining to the Rule 4.2 issues. The matter cane to
the Attorneys Subcommittee for the purpose of solving the problem
of attorneys interview ng former enployees of original parties in
civil cases. Oher issues arose, including the problemof the

Rule interfering wwth the federal prosecution of drug crine
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rings. M Peter Mser, Esq., the chair of the ABA Ethics
Commttee, kindly assisted and educated the Subconmttee. At one
poi nt, Chief Judge Bell asked the Subcommttee to suspend its
work on the Rule, because the matter was being taken up by the
Nat i onal Conference of Supreme Court Justices. This consensus of
t he hi ghest judges in each state, and they hoped to fornulate a
uni form approach to the Rule 4.2 issue. Chief Judge Bell was
concerned that Maryland should not take a position which would be
in conflict with that approach

M. Brault explained that a conflict did arise as a result
of a federal law, the MDade Act,28 U. . S. C. 530B, which had been
passed nmaki ng federal prosecutors subject to the ethical rules of
the state in which the prosecutor was operating at the tine.
The U. S. attorneys wanted to exenpt thenselves fromthis |aw
The ABA worked on a conprom se wth the Departnent of Justice,
but it did not succeed. The Subcomm ttee added a provision to
Rule 4.2 to exenpt federal and state prosecutors; however, the
defense bar disagreed wwth this. One of the questions for
today’s discussion is if prosecutors should be exenpted fromthe
Rul e insofar as it applies to the prosecution of federal crine.

M. Schenning told the Commttee that he was the first
assistant to the U S. Attorney in Maryland. He noted that the
| anguage of Rule 4.2 is no problemas witten. However, the
proposed change of the word “party” to “person” has a profound
i npact on the way federal prosecutors conduct thenselves. The

rel ati onship of federal prosecutors with federal agents is
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different than the relationship of state’s attorneys with police
officers. In the state, police officers get search warrants and
put their cases together. Then they go to the state’s attorneys
and ask for charges to be brought. Mre typically, federa
prosecutors work closely with agents. The conduct of the agent
is attributed to the prosecutor. The change fromthe word
“party” to “person” would inhibit federal |aw enforcenent from
i nvestigating many types of crinmes involving individuals or
groups who were represented by counsel. [|f the change is nade,
the Ofice of the U S. Attorney is requesting that conmentary be
added exenpting | aw enforcenent authorities fromthe application
of the Rule. |If federal agents and prosecutors conply with the
Constitution and wwth state law, then their conduct will not be
viewed as running afoul of ethical standards.

M. Schenning said that the problemin the crimnal context
is that the person has the attorney shield himfromlegitimte

| aw enforcenent techniques. He cited the case of In re Cimnal

| nvestigation #13, 82 Ml. App. 609 (1990), an opinion witten by

t he Honorable Charles E. Moylan, Jr., in which the target of a
hazardous waste investigation tried to restrain the State from
talking to other enployees of the organization. Judge Myl an
rejected the argunent, citing Rule 4.2 as a basis for noving
forward. He said that the fact that an organi zation has an
attorney should not preclude a prosecutor from conducting
legitimate | aw enforcenent functions. There could be no

infiltration of the Conmmunist Party or the Ku Klux Klan. Wth
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the shield of being represented by an attorney, an organization
coul d never be contacted. The concern of the U S. Attorney’s
Ofice is the contacts with organi zati ons through undercover
agents. Just because a drug organization has an attorney shoul d
not prevent undercover nethods. The danger is the ethical rules
i npacting on substantive |aw. The suggested change in the
| anguage of Rule 4.2 would lead to the problens. M. Schenning
stated that his office prefers the Rule the way it i s now

M. Brault told the Conmttee that the ABA redraft of Rule
4.2 has changed the word “party” to the word “person.” M. Moser
had expl ai ned the change recomended by the ABA because the word
“party” neans that a lawsuit has been filed. An attorney who is
negotiating a divorce settlenent cannot talk to the client on the
other side if the person has counsel. An insurance conpany
cannot question the plaintiff w thout the know edge of the
plaintiff's attorney. The change to the word “person” affects
the activity of the U S. Attorney’' s office prior to indictnent.
M. Mser commented that the fact of the matter is that every
court and the Ethics Conm ssion has construed the word “party” to
mean the word “person.” There is no exception for crimnal
i nvestigations. A great body of federal |law exists. In sone of
t he cases, including crimnal cases, the word “party” neans the
word “person.” He had sent out a report which describes the
hi story of the Rule and expl ains the provisions of the ABA Rul e.
M. Schenni ng had pointed out that the U S. Attorneys want to be

able to advise FBI agents in the conduct of their investigations.
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U S. Attorney Ceneral Janet Reno felt that U S. Attorneys should
not be exenpted fromthe Rule. The FBI agents typically handle
the cases by following the orders of the U S. Attorneys, in
contrast with state prosecutors who do not control police

i nvesti gations.

M. Moser expressed the view that an Assistant U S. Attorney
shoul d have no greater |eeway than other attorneys. It is a
shane that the problem arises, because the changes to the Rule
are otherw se positive, solving the problem presented by the
Canden case. The McDade Act opened a can of wornms. One
possibility is go back to the original |anguage of the Comment,
but this is anmbiguous. |In sone instances, governnent
i nvestigations are not subject to the Rules of Procedure. There
has been sonme di scussion about | ooking at the MDade Act again.
The problem may be handl ed on a national basis.

After the lunch break, M. Wda introduced hinself to the
Rules Commttee and said that he al so spoke for Ms. Forster, who
had to | eave the neeting. He said that he was speaking fromthe
perspective of the federal Public Defender’'s O fice. He had
spoken with M. Karceski yesterday about Rule 4.2. M. Wda
wote a letter in response to M. Schenning’s letter. He
supports the proposed clarification about not speaking to
unrepresented persons. He expressed the opinion that it is
dangerous to allow the charging process in the crimnal context
to determ ne when the protections of Rule 4.2 apply. This should

not wait until the a conplaint is filed. The Rule 4.2
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protections should not be determ ned solely by when the U S
Attorney’'s O fice brings an indictnment. M. Schenning had said
that there is a change as to when the ethical rules inpact on
substantive law. \Whatever the states require of attorneys
applies also to the U S. Attorney’'s Ofice, just as it applies to
the Ofice of the Federal Public Defender. The U S. Attorney’s
Ofice's conplaint that Rule 4.2 provides protection to citizens
of Maryland that goes beyond that provided by the Sixth Arendnent
is actually sonmething to be valued. The U S. Congress
anticipated greater protections fromthe Rule. 1In the case cited
by M. Schenning involving a plot to kill a judge, the covert
contacts with represented individuals are not affected by whet her
the Rule uses the term*“party” or “person.” The case turns on
whet her or not the investigation of the plot to kill the judge
relates to the subject of the representation or the matter for

whi ch the subject is represented by counsel.

M. Wde noted that M. Mser had expressed the view that
the change in the | anguage of the Rul e makes sense. M. Wda
urged the Rules Conmttee to be cautious. It is reasonable for
the Maryland Rules to provide greater protections than m ni nal
constitutional protections. Although public safety and | aw
enforcenment are inportant concerns, Congress wanted limtations
on the U S. Attorney’s Ofices and the Departnent of Justice, and
provided for greater restraint than the Constitution provides.

M. Schenning gave the Commttee the exanple of a physician

being investigated for Medicare fraud. Although the physician
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has not yet been charged, he or she knows about the

i nvestigation. Wen M. Schenning subpoenas the physician’s
records, the physician’s attorney calls and says that he or she
represents the physician. An undercover FBlI agent may be talking
wi th the physician, but the questionis if the U S. Attorney is
allowed to proceed in that fashion, since the physician is
represented. The concern is that if the U S. Attorney introduces
the record into evidence, and the physician is convicted, the
physician could then file a grievance against the U S. Attorney
who had made contact with a represented person. M. Wda
remarked that there is a body of |aw which discusses this. |If
his client is the target of an investigation, and the U S. agents
talk to the client, this may elicit an incrimnating statenent.
M. Wda noted that his letter states that one can talk to a
represented client. M. Schenning asked if his office could talk
to a client who has been arrested and warned about his Mranda
rights. M. Wda responded that this is controlled by the Sixth
Amendnent. The obligations of the U S. Attorney’s Ofice begin
when soneone is charged. M. Schenning comented that the
ethical rules should not be used as an advantage in an adversary
pr oceedi ng. M. Wda observed that Judge Moylan in the Cim nal

| nvesti gati on #13 case suggested that even if the judge thought

that there was inappropriate ethical conduct, the renedy would be
up to the appropriate disciplining body, but the evidence
obtained could be admtted. M. Brault cautioned that after

Judge Moyl an’s case, the Court of Appeals decided the cases of
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Post v. Bregman, 349 M. 142 (1998) and Son v. Margolius, 349 M.

441 (1998). In both cases, the Court held that the Rules are not
mere gui delines, but are statenments of Maryland public policy

whi ch can be used in litigation. The Post case involved the

unet hical splitting of fees, and the Son case involved splitting
a fee with a non-attorney. What would the Court say about not
talking to soneone’s client?

M. Brault presented Rule 4.4, Respect for R ghts of Third

Person, for the Conmttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
APPENDI X - THE MARYLAND LAWYERS RULES OF
PROFESSI ONAL CONDUCT

AMVEND Rule 4.4 to add a new section (b)
and comentary, as foll ows:

Rule 4.4. Respect for Rights of Third
Per son.

(a) In representing a client, a | awer
shall not use neans that have no substanti al
pur pose other than to enbarrass, delay, or
burden a third person, or use nethods of
obt ai ni ng evi dence that the | awer knows
violate the legal rights of such a person

(b) I'n conmunicating with third persons,
a lawyer representing a client in a matter
shall not seek information relating to the
matter that the | awer knows or reasonably
shoul d know to be protected from di scl osure
by statute or by an established evidentiary

privilege. |f the |lawer neverthel ess
recei ves such information, the | awer shal
i medi ately term nate the comunication. |If

the person entitled to enforce the protection
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is represented by counsel in the matter, the
| awyer shall advise such counsel of the

di scl osure and al so shall advise any tribunal
before which the matter is pending.

Cross reference: See Canden v. Maryland, 910
F. Supp. 1115 (D. M. 1996).

-33-



COVMENT

Responsibility to a client requires a
| awyer to subordinate the interests of others
to those of the client, but that
responsi bility does not inply that a | awer
may di sregard the rights of third persons.
It is inpractical to catal ogue all such
rights, but they include |legal restrictions
on net hods of obtaining evidence fromthird
per sons.

Third persons may possess information
that is confidential under an evidentiary
privilege of another person or under a | aw
provi di ng specific confidentiality protection
to anot her person, such as trademark
copyright or patent law. For exanpl e,
present or fornmer organi zational enployees or
agents may have information protected by the
attorney-client privilege or the work product
doctrine of the organization itself. A
| awyer nust not know ngly seek to obtain such
confidential information froma person who
has no authority to waive the privil ege.
Regar di ng present enpl oyees of a represented
organi zati on, see also Rule 4.2 Comment.

Rul e 4.4 was acconpani ed by the follow ng Reporter’s Note.

The Subcommittee is recomrending that a
new section (b) be added to Rule 4.4. The
first sentence pertains to communi cations by
| awyers with third persons, such as fornmer
enpl oyees, to ensure that no confidential or
privileged information is comuni cated. The
remai ni ng two sentences were drafted by
Benj am n Rosenberg, Esq., and Alvin
Frederick, Esq., of the Maryland Chapter,
Anerican coll ege of Trial Lawyers, and they
have requested that this be included to
informattorneys as to how to handl e the
situation when a non-client is about to
reveal confidential information to an
attorney.

M. Brault said that the issues with Rule 4.2 revol ved

around talking with forner enployees. Wth M. Mser’s help, the
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Subcommittee realized that Rule 4.2 covered represented persons,
and since former enpl oyees are not represented, the appropriate
Rul e providing for fornmer enployees was Rule 4.4. The new
| anguage is in section (b). The situation in the Canden case was
attorneys interviewing a fornmer enployee, which the court found
violated the rights of the corporate defendant, Bow e State
College. What is protected is any privilege created by statute
or an established evidentiary privilege. The privil eges of
attorney-client, work product, and trade practices are protected.
The Canden case involved work product and attorney-client
privilege. \When one interviews a third party, such as a forner
enpl oyee, one should not seek protected information. This
conports with the holding in Canden. One of the attorneys in
that case was upset that Judge Messitte applied the | aw of the
Restatenent of Law Relating to Lawyers, which was in the draft
stage fromthe UniformLaws Commttee. The Restatenent provided
that an attorney can interview a former enpl oyee, but cannot
extract privileged information. |If a fornmer director is involved
in the case, no interview can be conducted. |If a fornmer enpl oyee
is an eyewitness, the information is not privileged. To cover
the case where an attorney obtained infornmation that he or she
did not know was privileged, the Subcommttee preferred the
approach taken in Rule 4.4.

M. Klein asked if the | ast sentence pertains to the
situation where the attorney accidently receives privileged

information. M. Brault replied in the affirmative. The Vice
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Chair asked about the |ast sentence of the Comment which

provi des that a | awyer nust not know ngly seek to obtain
confidential information froma person who has no authority to
wai ve the privilege. M. Brault responded that the privil ege has
to be that of the person, not the organi zation the person works
for. The Vice Chair said that if this adds to the idea that one
can ask about a privilege and if the person can waive it, this
should go into the Rule itself. M. Mser agreed that it m ght
be better in the text of the Rule. The Vice Chair remarked that
this provision does not have to redrafted now M. Brault added
that the policy issue should be determ ned. This was added
because attorneys have no way of know ng how the federal judges

will treat this. The Rule can be redrafted.

M. Brault presented Rule 4.2, Conmmunication Wth Person

Represented by Counsel, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
APPENDI X - THE MARYLAND LAWERS RULES OF
PROFESSI ONAL CONDUCT
AMEND Rule 4.2 to nodify section (a) and

to add new sections (b), (c), (d), as
fol | ows:

Rule 4.2. Comrunication Wth Person
Represent ed by Counsel

(a) In representing a client, a | awer
shal | not communi cate about the subject of
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the representation with a party person the
| awyer knows to be represented by anot her

| awyer in the matter, unless the | awer has
t he consent of the other |awer or is
authorized by |aw or court order to do so.

(b) The term "represented person” in the
case of a represented organi zati on denotes an
of ficer, director, managi ng agent, or any
agent or enployee of an organi zati on who
supervi ses, directs, or regularly consults
with the organization’s | awyers concerning
the matter or whose authority, act, om ssion,
or statenent in the matter nmay bind the
organi zation for civil or crimnal liability.

(c) In representing a client, a | awer may
comuni cat e about the subject of the
representation with an agent or enpl oyee of
t he opposi ng organi zati on who is not a
represented person, or with a former agent or
enpl oyee, wi thout obtaining the consent of
t he organi zation's | awer. However, prior to
comuni cating with such agent or enpl oyee, a
| awyer shall make inquiry to assure that the
agent or enployee is not a represented person
and shall disclose to the agent or enpl oyee
the lawer’s identity and the fact that the
| awyer represents a party wwth a claim
agai nst the organizati on.

(d) This Rule does not prohibit
conmuni cation by a | awer w th governnent
of ficials who have the authority to redress
t he grievances of the |awer's client,
whet her or not those grievances or the
| awyer's communi cations relate to matters
that are the subject of the representation,
provided that in the event of such
comuni cations the disclosures specified in
section (c) of this Rule are nmade to the
government official to whomthe comrunication
i's made.

Commttee note: The changes in the text and
comment to Rule 4.2, including substitution
of the word “person” for “party” in section
(a), are not intended to enlarge or restrict
the extent of perm ssible | aw enforcenent
activities of government |awyers under
appl i cabl e judicial precedent.
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COVMENT

[1] This Rule contributes to the proper
functioning of the | egal system by protecting
a person who has chosen to be represented by
a lawer in a matter agai nst possible
overreachi ng by other |awers who are
participating in the matter, interference by
t hose awers wth the client-|awer

rel ati onship, and the uncounsel |l ed di scl osure
of information relating to the
representati on.

[2] This Rule does not prohibit

communi cation with a party person, or an
enpl oyee or agent of such a party person,
concerning matters outside the
representation. For exanple, the existence

of a controversy between a—governnent—agency
and—a private party—or between two

organi zati ons, does not prohibit a | awer for
ei ther from conmunicating with nonl awyer
representatives of the other regarding a
separate matter. Also, parties to a matter
may communi cate directly with each other and
a |l awyer having i ndependent justification or
| egal authorization for communicating with
the—other—party a represented person is
permtted to do so. Cemmunications
avt-horizedbytaw-inelude—for—exanplte—the
. .
Fght—ol—a-—party—to—acontroversy wih-a
g?;?'“”r“t ?geneylte speak.uwth governrent

[3] Communi cations authorized by |aw include
investigative activities of |awers
representing governnmental entities, directly
or through investigative agents, prior to the
commencenent of crimnal or civil enforcenent
proceedi ngs, where there is applicable
judicial precedent holding either that the
activity is permssible or that the Rul e does
not apply to the activity. Wen

comuni cating with a represented crim nal

def endant, a governnent |awyer nust conply
with this Rule in addition to honoring the
defendant’s constitutional rights.

[4] A lawer who is uncertain whether a

comuni cation with a represented person is
perm ssi bl e may seek a court order in
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exceptional circunstances. For exanple, when
a represented crimnal defendant expresses a
desire to speak to the prosecutor wthout the
knowl edge of the defendant’s | awer, the
prosecutor may seek a court order appointing
substitute counsel to represent the defendant
with respect to the conmunication

[5] This Rule applies to communications with
any person, whether or not a party to a
formal adjudicative proceeding, contract, or
negoti ation, who is represented by counsel
concerning the matter to which the

communi cation relates. The Rule applies even
t hough the represented person initiates or
consents to the communi cation. A |awyer nust
i medi ately term nate communi cation with a
person if, after comenci ng comuni cati on,
the I awyer learns that the person is one with
whom comruni cation is not permtted by this
Rul e.

OPTIONAL ADDITIONAL PARAGRAPH:

This Rule is not intended to enlarge or
restrict law enforcement activities which are
authorized and permissible under the
Constitution and laws of the United States or
Maryland.

| f any
agent or enployee of the an organization is
not a represented person as defined in
par agraph (b), but is represented in the
matter by his or her own counsel, the consent

by that counsel to a comrunication will be
sufficient for purposes of this Rule.
Conpare Rule 3.4 (f). In comunicating with

a current or former agent or enployee of an
organi zation, a |awer nust not seek to
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obtain information that the | awer knows or
reasonably shoul d know i s subject to an
evidentiary or other privilege of the

organi zati on. Regardi ng conmuni cations with
former enpl oyees, see Rule 4.4 (b).

[ 7] The prohibition on conmunications with a
represented person only applies, however, in
ci rcunst ances where the | awer knows that the
person is in fact represented in the matter
to be discussed. This neans that the | awer
has actual know edge of the fact of the
representation; but such actual know edge may
be inferred fromthe circunstances. See
Term nol ogy. Thus, the | awer cannot evade
the requi renment of obtaining the consent of

counsel by closing eyes to the obvious.

In the event the person with whomthe
| awyer conmuni cates is not known to be
represented by counsel in the matter, the
| awyer’ s conmuni cations are subject to Rule
4. 3.

Par agraph (d) recogni zes that speci al
consi derations conme into play when a | awer
IS seeking to redress grievances invol ving
the governnent. It permts conmunications
with those in governnent having the authority
to redress such grievances (but not with any
ot her governnment personnel) w thout the prior
consent of the |awer representing the
government in the matter. Paragraph (d) does
not, however, permt a | awer to bypass
counsel representing the governnent on every
issue that nmay arise in the course of
di sputes with the governnent. It is intended
to provide |lawers access to decision makers
in governnent with respect to genuine
gri evances, such as to present the viewthat
t he governnent’s basic policy position with
respect to a dispute is faulty, or that
gover nment personnel are conducting
t hensel ves inproperly with respect to aspects
of the dispute. It is not intended to
provi de direct access on routine disputes
such as ordinary discovery disputes,
extensions of tinme or other scheduling
matters, or simlar routine aspects of the
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resol ution of disputes.

Rul e 4.2 was acconpani ed by the follow ng Reporter’s Note.

Section (a) is derived fromcurrent Rule
4.2 a, but the word “person” has been
substituted for the word “party.” This is a
br oader term enconpassi ng nore individuals,
i ncl udi ng persons involved in a potenti al
| awsuit even before it is actually filed. A
reference to a “court order” has been added.
This was a suggestion of the ABA Ethics 2000
Comm ssion to alert |awers to the
avai lability of judicial relief.

Section (b) is new and is derived from
Rule 4.2 (c) of the District of Colunbia
Rul es of Professional Conduct. The term
“represented person” has been substituted for
the term“party,” referring only to enpl oyees
who have counsel

Section (c) is new and is derived from
Rule 4.2 (b) of the District of Colunbia
Rules. The term “person” is used in
descri bing an agent or enployee, limting the
group of people to which this refers to those
i ndi vi dual s who are not deened to be
represented by the organization’s counsel,
and not those who are not parties.

Section (d) is new and is substantially
the sane as section (d) of the District of
Col unmbi a Rul es of Professional Conduct.
Comment fromthe D.C. Rules al so has been
added.

M. Titus said that he was not in agreenent with the
position of the U S. Attorney’'s Ofice. He hypothesized a case
where the U S. Attorney’'s Ofice is investigating an acci dent
where sonmeone was driving while intoxicated. The attorney for a

civil plaintiff who was injured in the accident cannot hire an

investigator to talk to the driver, but the investigator for the
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U S Attorney can go talk to the driver at a bar. He inquired as
to why the U S. Attorneys should be able to do what the | awer
for a civilly injured plaintiff cannot do. M. Schenning replied
that this would not happen that way. Wen the enpl oyees of his
office investigate a physician for Medicare or Medicaid fraud, an
incrimnating statenent by the physician is used to prove intent,
which is difficult to prove in white collar crime cases. The
Vice Chair expressed the view that a civil case involving noney
is different froma case where a crine nay have been conm tted,

j eopardi zing the health, safety, or welfare of the public.

M. Brault referred to Comment [3]. The Vice Chair remarked
that the black letter lawreferred to in the Conment nay conflict
wth the Rule itself. M. Brault said that the Comment appears
to provide that comuni cations pre-indictnent are authorized by
| aw, and conmuni cations post-indictnment are subject to this Rule.
This was an attenpted conprom se. The Vice Chair noted that the
word “may” in the first sentence would nean that M. Schenning s
exanpl e of talking to the physician would be permtted. M.
Brault conmmented that there is an optional additional paragraph
on the next page of the Rule. The Vice Chair noted that this is
in the Comment, not the Rule. M. Brault observed that the
Comment is the official interpretation of the Rule. The Vice
Chair pointed out that it appears to contradict the Rule. M.
Brault noted that the fornmer ethics code, the Code of
Prof essional Responsibility, had a provision which was simlar to

this. M. Mser suggested that the word “may” be deleted from
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the first sentence of Comment [3]. He cited the parallel
paragraph to Comment [3] from Report 122B of the Anerican Bar
Associ ation Standing Commttee on Ethics and Professional
Responsi bility Comm ssion on Eval uation of the Rul es of
Prof essi onal Conduct as submtted to the ABA House of Del egates
i n August, 1999. The paragraph reads as foll ows:
“Conmuni cati ons authorized by law include ... investigative
activities of |awers representing government entities prior to
an arrest or filing of a formal crimnal charge or civil
conplaint in the matter, when there is applicable judicial
precedent that either has found the activity perm ssi bl e under
this Rule or has found this Rule inapplicable. When
communi cating with a represented crim nal defendant, a governnent
| awyer nust conply with this Rule in addition to honoring the
defendant’s constitutional rights. The fact that a comrunication
does not violate a state or federal constitutional right is
insufficient to establish that the comunication is permtted by
this Rule.”

M. Brault said that the Subcomm ttee was of the opinion
that there should be some uniformlanguage in Rule 4.2
interpreting case law. The Vice Chair questioned whether it is
premature to change the Maryl and version of the Rule, but M.
Brault responded that no other entity is working on it. Ms.
Azrael comented that the conflict anong the federal judges is
being used as a sword against plaintiff’s attorneys. 1In

di scovery, information is being hidden. A rule is needed.
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M. Schenni ng expressed his concern that a prosecutor’s
successful investigation may result in an allegation that the
prosecutor violated the Rule. The Vice Chair observed that the
first sentence of Conmment [3] is appropriate. M. Schenning
poi nted out that the second sentence is anbiguous. The Vice
Chair said that the second sentence is confusing in juxtaposition
with the first sentence. The Rule does not cover honoring
constitutional rights. M. Titus noted that that pertains to
anything civil or crimnal. M. N chols observed that statutes
all ow the federal governnment to proceed civilly in the |aw
enforcement context. A civil action brought by the governnent
should follow the same rules as in a crimnal action. The Vice
Chair said that the | aw enabl es the governnent to bring civil
proceedi ngs, allowng the U S. Attorney to investigate even
agai nst a represented person. M. N chols commented that civil
and crimnal proceedings are parallel. The only information
whi ch cannot be shared is the information before the G and Jury.
The investigation techniques are the sane.

The Vice Chair remarked that the civil area is a problem
Why shoul d the federal governnment be treated differently froma

civil plaintiff? M. Mser said that the Rul e does not apply in

ordi nary cases where the governnment is a party. It applies in a
case where there is a civil penalty, such as in an oil spill or
tax case. If this were limted to crimnal matters, the

government would be nore inclined to charge crimnally. This is

inportant in the tax area. The Vice Chair comented that in the
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tax area, there are civil tax suits. Sone people believe that a
crimnal tax case cannot be won by the governnment. Ms. Nichols
remar ked that under the False Clains Act in Maryland, a physician
can be charged with Medicaid fraud. The physician knows about
the investigation and retains a | awer. A current enployee of

t he physician comes to the U S. Attorney’'s Ofice during the

i nvestigation stage before a conplaint is filed. M. N chols
expressed the opinion that her office should be able to use the
information fromthe enployee. M. Wda responded that they can
use that information. M. Titus agreed, but noted that sending
in awred FBI agent is a problem M. Wda expressed the view
that the Rule should not distinguish civil and crimnal cases,
because the lines blur. Soneone nmay be charged with civil fraud,
and then if the person is uncooperative, he or she may be charged
with crimnal fraud. The U S. Attorney’s Ofice should have the
sane standards as everyone else. M. Schenning reiterated his
concern that an undercover person would have to stop the
investigation if the subject of the investigation declares that
he or she has an attorney. He asked that Rule 4.2 not be changed
because it may interfere with legitimte |aw enforcenent
proceedi ngs aut horized by | aw.

The Vice Chair comented that the result of the Rule should
not be different when soneone is in Maryland. She suggested that
Comment [3] should contain the | anguage of the ABA draft. M.
Moser stated that this | anguage has been widely circul ated and

seens to be wdely supported. The Vice Chair said that the ABA
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supports the notion that the federal governnent in both civil and
crim nal cases can approach a represented defendant prior to the
indictment. M. Mser remarked that the case | aw can cone from
each jurisdiction. The Vice Chair asked about the ABA | anguage,
and M. Mser replied that it is suitable if case |aw all ows.

M. Brault comented that the cases interpret a “party” as a
“person.” M. Mser noted that in sone cases, the term*“party”
requires that the proceedi ng has been start ed. Regar dl ess of
that, Rule 4.2 does not apply to crimnal investigations and does
not turn on the use of the word “party” or the word “person.”

Ms. Ogl etree pointed out that a body of case |aw exists, and if
the Rule is changed, no case | aw woul d apply.

M. Sykes observed that the U S. Attorney has expressed
satisfaction wwth the current Rule. An additional paragraph
could be added to the Rule to preserve the status quo. The
| anguage could be simlar to: “The Rule is not intended to
enlarge or restrict the ethical obligations of |aw enforcenent
attorneys as presently exist in Maryland.” M. Brault said that
a sentence could be added to Comment [3] which would read: “The
Rule is not intended to enlarge or restrict the ethical
obligation of |aw enforcenent attorneys as authorized by Mryl and
law.” The Vice Chair stated that she was unconfortabl e deciding
this question with her present know edge. The revision has the
potential to change | aw enforcenent investigations. |If the Rule
is not changed, there is a potential ethical violation or the

excl usi on of evidence.
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M. Titus suggested that the word “party” not be changed to
the word “person” until the ABA finalizes its changes. M. Sykes
expressed the opinion that the word “party” should be changed to
the word “person.” This is not intended to change the current
situation. M. Karceski observed that there has been no
resolution as to what attorneys are permtted to do under this
Rule. M. Schenning again referred to the ethical conplaint
probl em Judge Kapl an poi nted out that section (c) of the Rule
is a problem It is not clear how far down the Iine one can go.
M. Brault stated that sonme action should be taken. Lawers in
enpl oynment cases need sone gui dance as to how to proceed. The
Rul e shoul d provide that comruni cations authorized by | aw include
investigative activities. M. Sykes suggested that the civil
side of the Rule should be changed, but not the crimnal side.

In terns of the U S. Attorney’ s problens, the Rule should be
status quo. Changing the word “party” to the word “person”
shoul d not change the status quo.

The Vice Chair said that the change could be made in the
Rule to civil cases, and a sentence could be added whi ch provides
that the word “party” remains for crimnal cases. M. N chols
poi nted out the problemof cases filed under the False O ains
Act. M. Brault expressed the view that segregating crimnal and
civil cases is not a good idea. There is no precedent for this.
He felt that M. Sykes’ suggested | anguage to Conmment [3] would
be preferable. M. Sykes suggested that his proposed | anguage

could contain a reference to “crimnal or civil | aw enforcenent
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proceedings.” M. Nichols noted that there is no Sixth Arendnent
right for civil defendants. The Vice Chair asked what the point
is of the second sentence in Comment [3]. M. Ni chols expressed
the view that this sentence is not necessary. M. Titus
suggested that M. Sykes’ proposed | anguage should be added in

pl ace of the second sentence. M. Brault reiterated that the new
| anguage woul d be: “Nothing in this Rule is intended to enl arge
or restrict the ethical obligations of |awers engaged in | aw
enforcenment activities which are authorized.” The Conmttee
agreed by consensus to these changes.

Ms. Azrael pointed out that Conment [1] is supposed to |evel
the playing field, but it is not level in enploynment law. In
Equal Enpl oynent Qpportunity cases, organizations often refuse to
identify the status of their enployees. A |awer on the other
side often cannot tell if an enployee is current or fornmer. She
suggested that | anguage be added to the Rule which woul d provide
that an attorney acting on behalf of an organization has a duty
to identify the status of any officer, director, or managi ng
agent. M. Brault said that while discovery problens do exist,
the ethical rules cannot mandate this identification procedure.
M. Titus expressed the opinion that sone action should be taken
to remedy this. He suggested that the forminterrogatories could
be nodified to address this situation. M. Azrael noted that as
a fallback, a note could be added to Comrent [1] which woul d
provide that the Rule seeks to pronote the fair exchange of

necessary information. M. Brault agreed with M. Titus that the
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forminterrogatories could address this.

M. Brault comrented that there is no way to handl e an
enpl oynment case without interview ng former enployees. The Vice
Chair questioned as to how the Rule would help if the | awer does
not know the status of potential w tnesses. M. Bowen remarked
that the |l awer could ask the person being interviewed about his
or her enployee status. M. Brault said that the Rule woul d be
redrafted to adopt the suggestions made today. M. Mser wll
then ook it over. M. Titus added that then it can be sent to
the Style Subcommttee.

The Vice Chair adjourned the neeting.
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