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Agenda Item 1. Consideration of proposed anmendnents to Rule
16- 1007 (Required Denial of Inspection — Specific Information
in Case Records)

The Chair presented Rule 16-1007, Required Denial of
| nspection - Specific Information in Case Records, for the

Committee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 1000 - ACCESS TO COURT RECORDS
AVEND Rul e 16-1007 to add a new section

pertaining to shielding of victimand w tness
identifying information, as follows:

Rul e 16-1007. REQUI RED DENI AL OF | NSPECTI ON
- SPECI FI C | NFORVATI ON I N CASE RECORDS

(a) Generally

Except as ot herw se provided by |aw,
the Rules in this Chapter, or court order, a
custodi an shall deny inspection of a case
record or a part of a case record that would
reveal :

& (1) The nane, address, tel ephone
nunber, e-mail address, or place of
enpl oynent of a person who reports the abuse
of a vul nerable adult pursuant to Code,
Fam |y Law Article, 814-302.

by (2) Except as provided in Code,
State Governnent Article, 810-617 (e), the
hone address or tel ephone nunmber of an
enpl oyee of the State or a political
subdi vi sion of the State.

ey (3) Any part of the social security
or Federal Ildentification Nunber of an

-



i ndi vidual, other than the last four digits.

- (4) Information about a person who
has received a copy of a sex offender's or
sexual predator's registration statenent.

(b) Shielding Victimand Wtness
| dentifying I nformation

(1) Applicability

This section applies to the
shielding of victimand witness identifying
information in (A) a crininal action, (B) an
action under Code, Fanmly Law Article, Title
4, Subtitle 5 (donmestic violence), and (C) an
action under Code, Courts Article, Title 3,
Subtitle 15 (peace orders).

Cross reference: See Code, Crininal Procedure
Article, 811-205 concerning certain
restrictions on the release of information in
crimnal actions.

(2) Request

A conplainant, victim victinis
representative, or witness nmay request that
identifying information relating to a victim
or witness, other than a witness who is a | aw
enforcenent officer, other public official or
enpl oyee acting in an official capacity, or
expert witness, be shielded frompublic
i nspection. The request shall (A be in
witing, (B) state the reason for the
request, and (C) be filed with the court or a
District Court conmi ssioner. As far as
practicable, the request shall be presented
on a formavailable fromthe court or
District Court conm SSioner.

(3) Determnation: Shielding

|f the court or comm SSioner
determ nes that to protect the safety of the
victimor wtness the request should be
granted, the court or conm ssioner shal
grant the request. |If the request is
granted, a custodian shall shield frompublic
i nspection the nane, address, telephone
nunber, date of birth, e-mail address, and
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pl ace of enploynent of the victimor wtness.
Notice of the granting of a request to shield
shall be included with the warrant, summons,
or _order served upon the defendant or
respondent or, if the request is granted
after service, mailed to the defendant or
respondent by the clerk. The notice shal
include a statenent that a notion to
termnate or nodify the shield may be filed
in accordance with Rule 16-1009.

(4) Duration

The shield remains in effect until
termnated or nodified by order of court.

Source: This Rule is new.

Rul e 16- 1007 was acconpani ed by the foll ow ng Reporter’s
Not e.

Amendrents to Rule 16-1007 are proposed
to be adopted on an energency basis.

Recent|ly adopted anendnents to Rule 16-
1008, effective July 1, 2006, provide for
deni al of renote access to victimand w tness
identifying information contained in court
records in electronic form However, there
are no conparabl e provisions applicable to
paper records or electronic records in the
court house.

The procedures set forth in current Rule
16-1009, which require a person who seeks
shi el ding of an otherw se open record to file
a notion with the court and the court to hold
an adversary hearing on the notion, can be
cunbersonme with respect to shielding
identifying information to enhance the safety
of victinms and wi tnesses and conplying with
certain statutory provisions. See Code,
Courts Article, 83-1503; Code, Crim nal
Procedure Article, 811-205; and Code, Famly
Law Article, 84-504.

The procedures set forth in the proposed

amendnents to Rule 16-1007 allow the court or
a District Court conmi ssioner to shield
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certain informati on based on a request by or
behal f of a victimor w tness whose
identifying information is sought to be
shi el ded, wi thout the necessity of a notion
or adversary hearing.

Proposed new section (b) applies to the
shielding of victimand w tness identifying
information in crimnal actions (m sdeneanors
as well as felonies) and actions under
statutes pertaining to donestic violence and
peace orders.

Under subsection (b)(2), a witten
request, including reasons for the request,
is filed with the court or a District Court
conmi ssioner to initiate the shielding.

Al t hough the request may be filed by a
conpl ai nant (such as a police officer),
victim victims representative, or wtness,
only identifying information pertaining to
victinms and certain witnesses may be shi el ded
under section (b). The list of types of

wi t nesses ineligible for shielding under the
section tracks the list of types of wtnesses
as to whomthere is no autonmatic shiel ding of
renote access to identifying information
under Rule 16-1008 (a)(3)(B)(i).

If the court or conmm ssioner determ nes
that to protect the safety of the victimor
wi tness the identifying information should be
shiel ded, the request is granted. If it is
granted, a custodian nust shield from public
i nspection the name, address, tel ephone
nunber, date of birth, e-mail address, and
pl ace of enploynment of the victimor wtness.
The list of identifying information to be
shi el ded tracks the description of
identifying information shielded fromrenote
access under Rule 16-1008 (a)(3)(B)

Under subsection (b)(3) of the proposed
amendnent to Rule 16-1007, notice of the
granting of the request to shield is given to
t he def endant or respondent, together with a
statenment that a notion to term nate or
nodi fy the shield may be filed in accordance
with Rule 16-1009.



Under subsection (b)(4) of the proposed
amendnent, the shield remains in effect until
term nated or nodified by a court order

The Reporter told the Comrittee that the Honorable Al an M
Wl ner, a nmenber of the Court of Appeals, had been in contact
with the Chair and her regarding the proposed changes set forth
in the draft of Rule 16-1007. Recently adopted anendnents to
Rul e 16- 1008, El ectronic Records and Retrieval, provide for
denial of renote access to victimand wtness identifying
information contained in court records in electronic form but
there are no simlar provisions applicable to paper or electronic
records in the courthouse. The proposed new | anguage in Rule 16-
1007 states that a conplainant, victim victinis representative,
or witness may request that identifying information relating to a
victimor witness, other than a witness who is a | aw enforcemnent
of ficer or other public official, be shielded frompublic
i nspection. David Wissert, Coordinator of Conm ssioner Activity
for the District Court, had drafted a formthat could be used to
make the request, and Russell Butler, Esq., had suggested sone
anmendnents to the proposed | anguage of the Rule.

M. Butler said that he supported the proposed changes to
the Rule. He had spoken with M. Wissert about his concerns.
He expressed the opinion that subsection (b)(2) should provide
that the District Court comm ssioner should informthe person
about the right to request shielding. M. Wissert had suggested

that this could be provided for in an adm nistrative order. M.
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Butler distributed to the Commttee a draft of the Rule that
i ncor porates changes he suggests. (See Appendix 1). He noted
that his suggested draft al so provides in subsection (b)(2)(B)
that if a person other than a victimor a victinms representative
files an application for a statenent of charges, a petition
al | eging donestic violence, or a petition seeking a peace order,
the person filing shall notify the victim victims
representative, or witness regarding the right to file a request
to shield identifying information. The concern is that the
person who is not aware of the right to request a shield will not
file one even if it is needed.

M. Weissert explained that the conm ssioners have a | ong
hi story of advising people in court about shielding information.
He had spoken with Judge WI ner about the possibility of
shi el ding cases through the comm ssioner. This procedure could
be officially inplenmented by adm nistrative order of the Chief
Judge of the District Court. A notice of the right to request a
shield could be added to the back of the statenent of charges
form The proposed formof a request for shielding informtion
isinthe neeting materials for today. (See Appendix 2). The
Chair commented that the procedure where the conmm ssioner inforns
the person in front of himor her that there is a right to
request shielding sufficiently protects identified witnesses. |If
a police officer files the statenent of charges based on
information froma w tness, the proposal by M. Butler would nean

that the police officer would notify the appropriate peopl e about
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the right to request a shield. It is difficult to pass a rule
controlling police officers. The Chair suggested that a rule be
drafted that would conformto the procedure currently being
followed. He asked if all police officers are informng victins
and witnesses, and M. Wissert replied that he was not certain
if this was the procedure in all of the jurisdictions around the
State.

M. Klein pointed out that the word “includi ng” should be
pl aced before the list in subsection (b)(3) of itens that may be
shielded. Additional types of identifying information may be
recorded in the future, such as capturing a person’s driver’s
| icense nunber, that is not currently part of the list. Eric

Li eberman, Esq., who is counsel to The Washi ngton Post told the

Commttee that he is replacing Carol Melaned, Esg., who will be
retiring. He expressed the concern that the proposed anendnents
to Rule 16-1007 are overbroad so as to severely limt access.
Judge Norton noted that the Maryland Public Information Act,
Code, State Governnent Article, 810-611 defines *“personal
information” as “...information that identifies an individual
i ncluding an individual’s address, driver’s |icense nunber or any
ot her identification nunber; medical or disability information,
nane, photograph or conputer generated i mage, Social Security
nunber, or tel ephone nunber.” He agreed wwth M. Klein that the
word “including” should be added in before the list in subsection
(b)(3).

Ms. Morris told the Conmittee that federal lawis specific
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as to who is entitled to get access to soneone’s driver’s |icense
nunber. Security guards and private investigators are exenpt
fromcertain restrictions on obtaining information. M. Morris
expressed her opposition to conpletely closing access to court
records. She said that she works as a private investigator and
needs access to sone information. She requested that an
exenption for |icensed private investigators and security guards
be added to Rule 16-1007. The Chair suggested that the Rule
coul d be changed to provide that the custodian of the records is
to deny inspection of the case record or part of the record if
all ow ng i nspection would violate a law. This would avoid
supersedi ng any |l aws and provi de appropriate protection. M.
Morris remarked that it is inmportant to understand that there may
be lawful and legitinmate reasons, such as to protect public
safety, to have access to records. She expressed concern about
the possibility that custodians of records will deny access
across the board. Sonetines agencies do a pre-enploynment check
on possi bl e enpl oyees and need to see court records to nake sure
that the potential enployee has no crimnal record.

The Chair noted that section (a) begins with the | anguage
“[e] xcept as otherwi se provided by law...”. The Rule would not
prohi bit sonmeone fromgetting information that the person is
entitled to by law. The Chair remarked that he coul d not
guarantee that the custodi an woul d not have a different
interpretation. M. Mrris reiterated that access to certain
information is needed for pre-enploynent background checks. The
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Chair observed that a potential enployee can waive the
protection.

The Vice Chair pointed out that section (a) provides that
t he custodi an deni es inspection, but she asked if section (b)
shields information not covered by section (a). The Chair
replied affirmatively, noting that section (b) pertains to the
shielding of victimand wtness information. The Vice Chair said
that section (b) is not covered by the introductory phrase of
section (a): “[e] xcept as otherw se provided by law.” The Chair
asked M. Shipley how his office handles requests from potenti al
enpl oyers for personal information. M. Shipley answered that he
had never had this kind of request. He added that the
Adm nistrative Ofice of the Courts (“AOC’) uses driver’s license
nunbers and social security nunbers for background checks on
pot enti al enpl oyees.

The Vice Chair questioned as to howthe |law pertaining to
this works. Ms. Mrris responded that the Driver’s Privil ege and
Protection Act, 18 U S.C. A 882721 to 2775, exenpts |licensed
private detectives and security agencies fromthe restrictions on
access to driver’s license information. This kind of exenption
could be added to Rule 16-1007. The Chair pointed out that
driver’s license information can be obtained fromthe Mtor
Vehicle Administration, and the Rules of Procedure do not control
this agency. M. Morris expressed the opinion that since the
Maryl and and federal governments saw the need for private

detectives and security agencies to have access to certain types
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of information, the Rules should followthis.

M. Lieberman stated that he is concerned about the open-
ended aspect of the Rule. Subsection (b)(4) provides that a
shield remains in effect until the court termnates it.

Ms. Morris noted that on Cctober 1, 2006, a new law wi |l go
into effect providing that victinms should be contacted by using a
post office box, so their address will not be in records in the
Ofice of the Attorney General. The Chair said that use of the
post office box will help in protecting the victim although he
cautioned that it will not solve all of the problens, because
sone people wll not know about this. A statute or rule cannot
solve all of the problems. M. Mrris remarked that she had
never heard of a case where a victimwas |ocated from court
records by an abuser. She herself had been the victimof abuse,
and she expressed the view that a determ ned abuser can | ocate
the victimand does not need court records to acconplish this.
The Chair responded that the Rules do not have to nake it easy
for the abuser to locate a victim

M. Butler explained that subsection (b)(2) of his version
of Rule 16-1007 is new. It provides that the comm ssioner or
clerk would informthe victimor victins representative about
the right to file a request to shield identifying information if
the victimor representative files an application for a statenent
of charges, a petition alleging donestic violence, or a petition
seeking a peace order. However, if a person other than a victim

or representative of the victimfiles an application for a
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statenent of charges or a petition alleging donestic violence or
seeki ng a peace order, the person filing the docunent would
notify the victim representative of the victim or w tness about
the right to file a request to shield identifying information.
The Chair stated that notification is essential. He suggested
that the follow ng | anguage be added to the Rule: “When revi ew ng
an application for a statenent of charges, a petition alleging
donestic violence, or a petition seeking a peace order, the
judicial officer shall informthe applicant or petitioner of the
right to file a request to shield identifying information.”

Judge Norton pointed out that the comm ssioner receives the
papers during the tine that the court is not open. During the
day when the court is open, the clerk receives the papers that
are filed. It would be helpful for the court if those who are
filling out the papers are advised that when they are in the
courtroom they can request shielding, so that the judge can
answer any questions, instead of filling out the fornms at a |ater
time. He expressed his agreenent with M. Butler that this issue
shoul d be addressed on the front end. M. Shipley suggested that
ajoint formfor the District Court and the circuit courts could
be used. The Chair said that there could be a place on the form
inform ng the person filling it out of the right to request that
identifying informati on be shi el ded.

Ms. Potter commented that the victimcould be comatose in
t he hospital when the police officer files the statenent of

charges, and the victimwould not know about the right to request
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a shield. She asked if the clerk could add a sentence on the
trial date notice about the right to shield, but the Vice Chair
responded that this would be too late. M. Potter renmarked that
the victimshould be able to request shielding at any tine. She
expressed the concern that in M. Butler’s draft, the notice
could go to the police officer, not the victim M. Butler
suggested that the applicants could be asked whet her they have
informed the victimor witness, and if not, then the clerk could
do so.

The Chair observed that at 2 o’clock a.m, there is no
clerk, and the comm ssioner on duty functions as the clerk. M.
Wi ssert remarked that the formfilled out at that tinme woul d be
placed in the file that goes to the court. The Chair suggested
that the Rule could provide that if the judicial officer grants
the petition, the judicial officer should determne if there are
i ndi vi dual s whose information should be shielded. There is no
prohi bition agai nst a comm ssioner shielding information just
because the person whose information it is did not request the
shielding. The person could be in a coma, or the police could be
too busy to let the person know that his or her nane and ot her
informati on were on the chargi ng docunent. This procedure need
not be driven by request only.

M. Mchael inquired as to why the Rul e does not provide
that all information is shielded subject to a good cause show ng
for disclosure. The Chair answered that this concept had been
suggested to the Court of Appeals as a waiting period for the
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judge to sort out which information could be disclosed. The
Court rejected this concept but said that the statutory provision
of shielding after a request should be followed. The Vice Chair
noted that the Honorable Alan M W/l ner, a nenber of the Court of
Appeal s, who had drafted the rules pertaining to access to court
records, had expressed the opinion that safety, not privacy, of
victinms and witnesses is what the rules nust address. Del egate
Val l ario noted that other statutes provide for shielding of
personal information, and he suggested that this concept is
applicable to victinms and witnesses in cases where there is fear
of retaliation.

Judge McAuliffe proposed a conprom se between M. Butler’s
version of the Rule and the version in the neeting materials.
Section (a) and subsection (b)(1) of M. Butler’s version would
remain in the Rule, and subsection (b)(2)(B) would be changed to
read: “If a person other than a victimor a victins
representative files an application..., the clerk or judicial
of ficer shall request that the clerk notify the victim victims

representative, or witness ... M. Shipley pointed out that
the clerk does not always know who the witnesses in the case are.
Very few applications |ist the witnesses. M. Butler suggested
that the application for a statenent of charges could include a
witness list, because this information will be required |ater for
| ssui ng subpoenas. M. Shipley responded that if there is only a
wi tness’s nane, but no address, it would be difficult for the

clerk to locate the witness. The Chair suggested that the clerk,
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judicial officer, or judge could nake the request to shield. If
the nanes are not on the statenent of charges, but the w tnesses
wi |l be sumoned, they deserve protection.

Ms. Morris remarked that the Rul e has not addressed the
probl em of false reports. There is a new programthat provides
penalties for filing false reports. The Chair stated that Code,
Crimnal Law Article, 89-501 pertains to penalties for filing
fal se reports to | aw enforcenent officers. He asked how the Rule
woul d need to be changed to conformto this. M. Karcesk
commented that in a District Court case, the defendant who cones
before the comm ssioner is given a statenent of charges in which
the informati on about the wi tnesses has been shielded. The
District Court discovery rules do not provide for questions about
who the witnesses will be. How can the defense attorney defend
t he def endant on the statenent of charges with no w tness
informati on? Judge McAuliffe responded that the Rul e should
shield information from public inspection, but not from
I nspection by the defendant. M. Wissert noted that in donestic
vi ol ence cases, the conm ssioner enters the information, and
al though the statute requires shielding, the conputer may print
out shielded areas. A simlar problemexists in the crimnal
system where information is shielded by the person entering the
i nformati on on the conputer, but the shielding does not appear on
paper. Judge MAuliffe pointed out that the information would
have to be redacted. M. Wissert renmarked that the application

is filled out by hand, but the information on the statenent of
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charges woul d have to be redacted. M. Karceski observed that
the judge who allows the petition to go forward and hears all of
the information is not necessarily the judge who hears the case.
Judge McAuliffe said that if the statenent of charges is
redacted, it nmay be a deficient chargi ng docunent.

The Chair commented that the problemis that the systemis

not geared to apply to each kind of proceeding — it is “one size
fits all.” Judge McAuliffe remarked that even if the record is
redacted for renote access, the case file is still avail able.

The Chair explained that the conputer systemoperates in a
certain way. It is difficult to change the rules to harnonize
exactly with the system Judge Heller comented that if the
State believes that the victimor witness information should be
shi el ded, the court can issue a protective order. She asked if
the file would be put into an envel ope under seal if the system
redacts the statenment of charges and the systemis changed to
identify the sensitive information. M. Shipley replied
affirmatively. A court order would be needed. |In a donestic
viol ence case, if a protective order is nodified, it is difficult
to certify that the plaintiff was notified if there is no address
due to shiel ding.

The Vice Chair pointed out that section (f) of Rule 16-1002
(General Policy) was recently anended to include | anguage that
states that parties and attorneys should receive all information
in the original docunents. The Chair noted that the right to

request shielding applies to everyone. M. Butler told the
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Comm ttee that Code, Crimnal Procedure Article, 811-205 evol ved
fromthe case of Coleman v. State, 321 Md. 586 (1991), which held
that when the State seeks a protective order for w tnesses, the
State has the burden of showi ng good cause. M. Butler was
involved in drafting the statute, which provides that if the
State, victim or witness to a felony so requests, the address or
t el ephone nunber of victinms or witnesses may be w thheld, unless
a judge determ nes that good cause has been shown for the rel ease
of the information. The Chair said that the problemis that the
State has the right to get a protective order, but the

i nformati on may al ready be on the statement of charges. This is
| ess of a problemin circuit court where there is nore fornmal

di scovery. Judge Norton observed that the donestic viol ence and
peace order statutes provide that addresses may be withheld. The
Rul e provides that the nanme of the witness or victimmy be

wi t hhel d, which is not |ogical, because in a protective order or
peace order, the respondent needs to know from whom he or she is
ordered to stay away.

The Vice Chair comrented that if the court or the
conm ssi oner determnes that the safety of the victimor wtness
is at issue, their personal information should be shielded. The
Chair said that the Rule prohibits public access to the
information, but it is not designed to prevent the defendant from
finding out with what he or she is charged. He suggested that

subsection (b)(1) be conbined with subsection (a)(1) of Rule 16-
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1007. M. Lieberman expressed the view that before information
is withheld, a determi nation of the need for safety should be
made. The Vice Chair renarked that she presuned that subsection
(a)(1) would not apply to donestic violence and peace order
proceedi ngs. The Chair agreed that this was true. The Reporter
asked if it would be necessary to include crimnal proceedings,
and the Chair answered that crimnal proceedings could be

del eted, because they have their own special provisions.

M. Karceski questioned as to whether the respondent is not
going to be told to stay away from certain addresses under sone
or all circunstances. The Chair responded that the issue being
di scussed is public access. M. Sykes inquired as to what this
woul d acconplish. [If what is being discussed is public access,
often the real threat to the victimor wtness is fromthe
defendant. The Chair commented that shielding fromthe defendant
i's covered by other rules. He noted that Rule 16-1009, Court
Order Denying or Permtting Inspection of Case Record, provides
that a party may file a notion to seal. He suggested that Rule
16- 1007 refer to the “informati on ordered seal ed or shiel ded
pursuant to Rule 16-1009.” Rule 16-1007 would contain an express
statenent that the public is not entitled to see information that
is ordered shielded or sealed pursuant to Rule 16-1009. That
Rul e could be nodified to provide that information shielded or
seal ed would remain so until the court orders otherw se. As
suggested by Judge MAuliffe, |anguage could be added requiring
the applicant, if he or she is not the victim to notify
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I nterested persons of the right to request shielding or sealing.
Rul e 16- 1009 coul d have | anguage added that would state that the
application formshall notify the applicant of the right to
request shielding. Also, per the suggestion by Judge Norton,

| anguage coul d be added that would provide that if the applicant
Is not the victimor the victims representative, the clerk or
judicial officer shall require that the applicant notify the
victimor the victims representative of the right to request a
shield. The shield would remain in effect until term nated by
order of court.

Judge Dryden noted that the judicial officer may request a
shield, and he asked whether the State’'s Attorney can do so. The
Chair answered that the State’'s Attorney may al so request a
shield. |If the judicial officer determ nes fromthe applicant or
on his or her own notion that a shield is necessary, it will be
put into place. The problem of how the systemresponds to the
command to shield cannot be solved in the Rul es.

M. Shipley asked if names coul d be shielded, and the Chair
replied affirmatively. M. Shipley pointed out that if there is
no nanme, it is difficult for the clerk to |ocate the case. M.
Pol | ock, who works at Judicial Information Systens for the ACC,
told the Committee that the conplainant’s address is hidden in
court records, but to do a case search, the nane nust be in the
record. The Vice Chair suggested that Rule 16-1007 coul d provide
that information would be withheld unless the judge determ nes

that it should be released. Code, Crimnal Procedure Articl e,

-19-



811-205 is already cross referenced, but is this consistent with
the changes to the Rule? The Rule actually supersedes the
statute, and the cross reference is not an accurate description.

Ms. Potter inquired as to whether the Court of Appeals would
like a notice procedure included in the Rule. The Chair remarked
that the informati on woul d be shielded on request. |If the
request is not nade at the beginning of the case, the information
w Il be dissem nated.

The Chair said that Judge Wl ner had been interested in
nodi fying Rule 16-1009. The Reporter commented that Judge W/ ner
would be willing to nodify other rules to achi eve the sane goal
The Chair suggested that the beginning of section (b) of Rule 16-
1009 read as follows: “Upon the filing of a petition alleging
donestic viol ence under Code, Fam |y Law Article, Title 4,
Subtitle 5 or seeking a peace order under Code, Courts Article,
Title 3, Subtitle 15 or upon the filing of a notion to seal or
otherwise limt...”. Judge Heller noted that this should be
subj ect to subsection (c)(3) of the sane Rule. The Chair
commented that the person entitled to shielding can be heard if
the court orders that the record can be inspected. For five
days, no inspection of the record is allowed. Judge Heller
inquired as to whether it is practical for petitioners to file a
witten notion to extend the five-day period. The Chair answered
that they can be inforned of this option on the formitself.
Rul e 16-1009 (b) could be divided into two categories — one
woul d be “generally” and the other would cover petitions for
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donestic violence, protective orders, and peace orders. It would
provide that if the victimor victinms representative files a
petition alleging donestic violence or seeking a peace order and
requests the shielding of identifying information and the
judicial officer grants the request, the shield remains in effect
until termnated or nodified by further order of court. Rule 16-
1009 applies to renote access, also. A reference to Code,
Crimnal Procedure Article, 811-205 should be added to section
(b). Judge Heller suggested that 811-205 be placed in a separate
section of the Rule.

M. Karceski noted that the Rule does not provide for the
respondent to get the identifying information. The Chair
expl ai ned that the concept is that Rule 16-1007 relates to orders
entered pursuant to Rule 16-1009. The phrase “in a case record”
coul d be added to subsection (b)(1) of Rule 16-1007. Section (b)
of Rule 16-1009 which is entitled “Prelimnary Shieldi ng” would
provi de that where a request to shield has been filed by a person
entitled to request relief under 811-205 of the Crim nal
Procedure Article, an applicant for a donestic violence
protection order, or a person seeking a peace order, and the
request is granted, the shield would remain in effect until
term nated or nodified by further order of court. By consensus,
the Conmittee agreed with these changes.

M. Lieberman pointed out that Judge WIner narrowy
tailored the rules pertaining to access to court records, but
Code, Crimnal Procedure Article, 811-205 refers to any felony or
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del i nquent act that would be a felony if commtted by an adult.
It would be better to provide in the Rule that the request for
shi el ding shoul d be based on a deternmination of the applicant’s
safety being at risk. Judge Heller noted that this restriction
al ready appears in subsection (c)(2) of Rule 16-10009.

The Chair stated that it would be preferable if the Rule
does not supersede 811-205 of the Crim nal Procedure Article.
The Rule has to provide that if the request is nade, and the
judicial officer grants it, the shield stays in place until
further order of court. This is the way the Court of Appeals
would like the Rule to be changed. The Court can add standards
if it chooses to do so. By consensus, the Cormittee approved the
Rul e as anended.

Agenda Item 5. Proposed anendnents to Rule 16-1006 (Required

Deni al of Inspection — Certain Categories of Case Records)
reconmended by the General Court Adm nistration Subcommttee

Judge Norton told the Comrittee that the General Court
Adm ni stration Subconm ttee had been asked to | ook at Rule 16-
1006, Required Denial of Inspection - Certain Categories of Case
Records, to see if any changes should be made to conformto
Chapter 412, Acts of 2006 (HB 1625), which added anot her category
of public records that are confidential -- records containing
personal information about an individual with a disability or an
i ndi vi dual perceived to have a disability. Judge Norton spoke

with M. Lieberman about the revised version of the Rule in the
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neeting materials that was not drafted by the Subcommttee. M.
Li eberman asked if the discussion of the Rule could be tabled
until it is discussed by the Subcommittee. The Chair said that
when the Subcommittee discusses the Rule, any interested persons

will be invited.

Agenda Item 2. Consideration of proposed Rul es changes
recommended by the Crimnal Subconmittee: Anendnents to:
Rul e 4-261 (Depositions); Addition of cross references and
Commttee notes anending: Rule 4-217 (Bail Bonds), Rule 4-342
(Sentencing — Procedure in Non-capital Cases); Rule 4-345
(Sentencing — Revisory Power of Court); and Rul e 4-347
(Proceedi ngs for Revocation of Probation)

M. Karceski presented Rule 4-261, Depositions, for the

Commi ttee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES
AMEND Rul e 4-261 by adding a new
subsection (b)(2) and renunbering subsection

(b)(1) to provide for depositions of expert
w t nesses, as foll ows:

Rul e 4-261. DEPCSI TI ONS

(a) Availability in District Court
In District Court a deposition may be
taken only with the consent of the State and
t he def endant and upon order of court.
(b) Availability in Grcuit Court

(1) Generally

-23-



In a circuit court the parties my
agree, without an order of court, to take a
deposition of a witness, subject to the right
of the witness to nove for a protective order
under section (g) of this Rule. Wthout
agreenent, the court, on notion of a party,
may order that the testinony of a witness be
t aken by deposition if satisfied that the
Wi tness may be unable to attend a trial or
hearing, that the testinony may be material,
and that the taking of the deposition is
necessary to prevent a failure of justice.

(2) Expert Wtnesses

A party may apply to the court for
perni ssion to take the deposition of an
expert. |If the court is satisfied that the
requi red disclosure of the expert pursuant to
Rul e 4-263 was i nadequate or that the expert
nmay be unable to attend a trial or hearing,
the court shall permt the deposition to be
taken. The court shall exercise discretion
as to who will pay for the costs of the
deposition. |f possible, the deposition
shal | be supervised by a retired judge.

(c) Contents of Order for Deposition

An order for a deposition shall state
t he nane and address of each witness to be
exam ned and the tine, date, and pl ace of
exam nation. It shall also designate any
docunents, recordings, photographs, or other
tangi bl e things, not privileged, that are to
be produced at the time of the deposition.
An order for a deposition shall include such
other matters as the court may order,
i ncl udi ng any applicabl e provision of section
(g) of this Rule.

(d) Subpoena

Upon entry by the court of an order
for a deposition or upon request pursuant to
stipulation entered into under section (b) of
this Rule, the clerk of the court shall issue
a subpoena commandi ng the witness to appear
at the time, date, and pl ace designated and
to produce at the deposition any docunents,
recordi ngs, photographs, or other tangible
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t hings designated in the order of court or in
t he stipul ati on.

(e) How Taken

The procedure for taking a deposition
shal |l be as provided by Rules 2-401 (f),
2-414, 2-415, 2-416, and 2-417 (b) and (c).

(f) Presence of the Defendant

The defendant is entitled to be
present at the taking of a deposition unless
the right is waived. The county in which the
action originated shall pay reasonable
expenses of travel and subsistence of the
def endant and defendant's counsel at a
deposition taken at the instance of the
St at e.

(g) Protective O der

On notion of a party or of the w tness
and for good cause shown, the court may enter
any order that justice requires to protect
the party or wi tness from annoyance,
enbarrassnment, oppression, or undue burden or
expense, including one or nore of the
f ol | owi ng:

(1) That the deposition not be taken;

(2) That the deposition be taken only at
sonme designated tine or place, or before a
j udge or sone other designated officer;

(3) That certain matters not be inquired
into or that the scope of the exam nation be
l[imted to certain matters;

(4) That the exam nation be held with no
one present except parties to the action and
t heir counsel

(5) That the deposition, after being
seal ed, be opened only by order of the court;
or

(6) That a trade secret or other
confidential research, devel opnent, or
commercial information not be disclosed or be
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di scl osed only in a designated way.
(h) Use
(1) Substantive Evidence

At a hearing or trial, all or part
of a deposition, so far as otherw se
adm ssi bl e under the rul es of evidence, may
be used as substantive evidence if the court
finds that the witness: (A) is dead, or (B)
is unable to attend or testify because of
age, nental incapacity, sickness, or
infirmty, or (C) is present but refuses to
testify and cannot be conpelled to testify,
or (D) is absent fromthe hearing or trial
and that the party offering the deposition
has been unable to procure the wtness
attendance by subpoena or ot her reasonabl e
means, unless the absence was procured by the
party offering the deposition.

(2) I npeachnent

At a hearing or trial, a deposition
may be used by any party for the purpose of
contradicting or inpeaching the testinony of
t he deponent as a witness to the extent
permtted by the rules of evidence.

(3) Partial Use

If only part of a deposition is
offered in evidence by a party, an adverse
party may require the offering party to
introduce at that tine any other part that in
fairness ought to be considered with the part
of fered, so far as otherw se adm ssi bl e under
the rul es of evidence, and any party may
i ntroduce any other part in accordance with
this Rul e.

(4) Objection to Admissibility

Subj ect to Rules 2-412 (e), 2-415
(g) and (j), 2-416 (g), and 2-417 (c), an
obj ection nmay be nmade at the hearing or trial
to receiving in evidence all or part of a
deposition for any reason that would require
t he exclusion of the evidence if the w tness
were then present and testifying.
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(1) Joint Defendants

When persons are jointly tried, the
court, for good cause shown, may refuse to
permt the use at trial of a deposition taken
at the instance of one defendant over the
obj ecti on of any ot her defendant.

Source: This Rule is derived as foll ows:
Section (a) is new.
Section (b) is derived fromforner Rule 740
a and j.
Section (c) is derived fromformer Rule 740

C'Section (d) is derived fromformer Rule 740
d'Section (e) is derived fromfornmer Rule 740
e.Section (f) is derived fromfornmer Rule 740
f.Section (g) is derived fromfornmer Rule 740
i.Section (h) is derived fromfornmer Rule 740

Section (i) is derived fromforner Rule 740

Rul e 4-261 was acconpani ed by the follow ng Reporter’s Note.

The Crimnal Subcomm ttee recommends the

addi ti on of new | anguage to Rul e 4-261

provi ding for depositions of expert

W t nesses, because of problens noted in sone

cases where experts for the State are not

cooperating fully with requests for discovery

of their testinony by the defendant.

M. Karceski explained that the Crimnal Subconmttee is
proposi ng a change to Rule 4-261 providing for depositions of
expert witnesses. He said that M. Zavin, an Assistant Public
Def ender, was present to speak about the Rule.

M. Zavin told the Commttee that he and Nancy Forster,

Esq., Public Defender for the State of Maryland, had sone
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concerns about the changes to the Rule. He asked if the
di scussion could be postponed to give the Ofice of the Public
Def ender sone nore time to frame their concerns and suggest sone
ot her changes. M. Karceski commented that the Rule could be
di scussed today and then revisited with the input of the Ofice
of the Public Defender. The Vice Chair pointed out that Rule 4-
263, Discovery in Crcuit Court, requires in sections (b) and (d)
that reports of experts nust be turned over to the other side.
She suggested that this Rule could be expanded to cover how to
turn over reports and other aspects related to this. M.
Kar ceski expressed the view that the | ast sentence of proposed
subsection (b)(2) should be taken out. Requiring supervision by
a retired judge is deneaning to the crimnal bar. The Chair said
that the Rule will be considered again at a |later neeting.

M. Karceski presented Rule 4-217, Bail Bonds, for the

Committee’s consi deration.

MARYLAND RULES OF PRCCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-217 to add a cross
ref erence after subsections (d)(1) and
(d)(2), as follows:

Rul e 4-217. BAI L BONDS

(d) Qualification of Surety
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(1) In Ceneral

The Chief Clerk of the District

Court shall maintain a list containing: (A
the nanes of all surety insurers who are in
default, and have been for a period of 60
days or nore, in the paynent of any bail bond
forfeited in any court in the State, (B) the
nanes of all bail bondsnen authorized to
wite bail bonds in this State, and (C) the
limt for any one bond specified in the bai
bondsman' s general power of attorney on file
with the Chief Cerk of the District Court.

Cross reference: For penalties inposed on
surety insurers in default, see Code,
| nsurance Article, 821-103 (a).

(2) Surety Insurer

No bail bond shall be accepted if
the surety on the bond is on the current |ist
mai ntai ned by the Chief Clerk of the District
Court of those in default. No bail bond
executed by a surety insurer directly may be
accepted unl ess acconpani ed by an affidavit
reciting that the surety insurer is
aut hori zed by the I nsurance Comm ssioner of
Maryland to wite bail bonds in this State.
Cross reference: For the obligation of the
District Court Cerk to notify the Insurance
Comm ssi oner concerning surety insurers who
fail to resolve or satisfy bond forfeitures,
see Code, lnsurance Article, 821-103.

(3) Bail Bondsman

No bail bond executed by a bai
bondsman nay be accepted unl ess the
bondsman' s nanme appears on the nost recent
list maintained by the Chief Clerk of the
District Court, the bail bond is within the
limt specified in the bondsman's general
power of attorney as shown on the list or in
a special power of attorney filed with the
bond, and the bail bond is acconpani ed by an
affidavit reciting that the bail bondsman:

(A) is duly licensed in the
jurisdiction in which the charges are
pending, if that jurisdiction |icenses bali
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bondsnen;

(B) is authorized to engage the surety
insurer as surety on the bail bond pursuant
to a valid general or special power of
attorney; and

(© holds a valid |icense as an
i nsurance broker or agent in this State, and
that the surety insurer is authorized by the
| nsurance Comm ssioner of Maryland to wite
bail bonds in this State.

Cross reference: Code, Crimnal Procedure
Article, 85-203 and Rul e 16-817 (Appoi nt nent
of Bail Bond Comm ssioner - Licensing and
Regul ati on of Bail Bondsnen).

Rul e 4-217 was acconpani ed by the follow ng Reporter’s Note.

Chapter 586, Acts of 2006 (HB 833) was
enacted by the 2006 General Assenbly. It
provides that a surety insurer that is
renoved by the District Court fromthe |ist
of eligible surety insurers because of
failure to tinmely resolve or satisfy one or
nore bail bond forfeitures is subject to
certain penalties. It also requires the
District Court clerk to notify the Insurance
Conmi ssioner in witing of the name of any
surety insurer who fails to resol ve or
satisfy all bond forfeitures in default by
the District Court deadline. The Crim nal
Subcomm ttee recommends that a cross
reference to the new statute be added after
subsections (d)(1) and (d)(2).

M. Karceski explained that Chapter 586, Acts of 2006 (HB
833) was enacted by the 2006 General Assenbly to resolve sone
problems with surety insurers. Any surety renoved by the
District Court fromthe list of eligible sureties due to failure
to tinmely resolve or satisfy one or nore bail bond forfeitures
will be subject to certain penalties. The new | aw al so provi des
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that the District Court clerk must notify the Insurance
Conmi ssioner in witing of the name of any surety insurer who
fails to resolve or satisfy all bond forfeitures in default by
the District Court deadline. The Crimnal Subcommttee proposes
that a cross reference to the new statute be added after
subsections (d)(1) and (d)(2) of Rule 4-217. By consensus, the
Comm ttee agreed with this suggestion.

M. Karceski presented Rules 4-342, Sentencing - Procedure
in Non-capital Cases, and 4-345, Sentencing -- Revisory Power of

Court, for the Commttee’ s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-342 to add a cross
reference after section (g), as foll ows:

Rul e 4-342. SENTENCI NG - PROCEDURE | N NON-
CAPI TAL CASES

(g) Reasons

The court ordinarily shall state on
the record its reasons for the sentence
i mposed.

Cross reference: For factors related to drug
and al cohol abuse treatnent to be consi dered
by the court in determ ning an appropriate
sentence, see Code, Crim nal Procedure
Article, 86-231. For procedures to commit a
def endant who has a drug or al cohol
dependency to a treatnent programin the
Departnent of Health and Mental Hygi ene as a
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condition of release after conviction, see
Code, Health General Article, 88-507.

Rul e 4-342 was acconpani ed by the followi ng Reporter’s Note.

The 2006 Ceneral Assenbly enacted
Chapter 338, Acts of 2006 (HB 656) which
nodi fied Code, Health General Article, 88-507
to allow a court to commt a defendant with a
drug or al cohol dependency to a treatnent
programin the Departnment of Health and
Mental Hygi ene as a condition of rel ease
after conviction or at any tinme the defendant
voluntarily agrees to participate in
treatment even if a sentence of incarceration
is in effect and a detainer is |odged.
Previously these two conditions prohibited
the commtnent. The |aw now allows the
defendant to begin treatnment after he or she
is no longer incarcerated and any detai ner
has been renoved. The Crimnal Subcommittee
recommends that a cross reference to the
nodi fied statute be added to Rule 4-342.
Because the law allows the commtnent even if
t he defendant did not tinely file a notion
for reconsideration under Rule 4-345, or the
defendant tinely filed the notion but the
noti on was deni ed, the Subcommittee
recommends the addition of a Conmttee note
to Rule 4-345 explaining this variation from
the procedures in that Rule.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-345 to add a Conmttee note
after subsection (e)(2), as foll ows:
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Rul e 4-345. SENTENCI NG -- REVI SORY POAER OF
COURT

(e) Modification Upon Mtion
(1) Cenerally

Upon a notion filed within 90 days
after inposition of a sentence (A) in the
District Court, if an appeal has not been
perfected or has been dism ssed, and (B) in a
circuit court, whether or not an appeal has
been filed, the court has revisory power over
t he sentence except that it nmay not revise
the sentence after the expiration of five
years fromthe date the sentence originally
was i mposed on the defendant and it may not
i ncrease the sentence.

Cross reference: Rule 7-112 (b).
(2) Notice to Victins

The State's Attorney shall give
notice to each victimand victinms
representative who has filed a Crinme Victim
Notification Request form pursuant to Code,
Crimnal Procedure Article, 811-104 or who
has submtted a witten request to the
State's Attorney to be notified of subsequent
proceedi ngs as provi ded under Code, Crim nal
Procedure Article, 811-503 that states (A
that a notion to nodify or reduce a sentence
has been filed; (B) that the notion has been
denied without a hearing or the date, tine,
and |l ocation of the hearing; and (C) if a
hearing is to be held, that each victimor
victims representative may attend and
testify.

Committee note: The court nmay conmt a

def endant who is found to have a drug or

al cohol dependency to a treatnment program.in
t he Departnent of Health and Mental Hygi ene
as a condition of release after conviction or
at _any tine the defendant voluntarily agrees
to participate in treatnent, even if the

def endant did not tinely file a notion for
consideration, or the defendant tinely fil ed
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a notion for reconsideration, which was
denied by the court. See Code, Health
Ceneral Article, 88-507.

Rul e 4-345 was acconpani ed by the follow ng Reporter’s Note.

See the Reporter’s note to Rule 4-342.

M. Karceski told the Conmttee that a new statute, Chapter
338, Acts of 2006 (HB 656) allows a court to conmt a defendant
inacrimnal case with a drug or al cohol dependency to a
treatment programin the Departnment of Health and Mental Hygi ene
as a condition of release after conviction or at any tinme the
def endant voluntarily agrees to participate in treatnment even if
a sentence of incarceration is in effect and a detainer is
| odged. Before the new law, these two conditions prohibited the
conmmitnent. The Crimnal Subcommittee recomends that a cross
reference to the new statute be added to Rule 4-342. Because the
new | aw al l ows the conmtnent even if the defendant did not
timely file a notion for nodification or filed a tinmely notion
for nodification that was deni ed, the Subconmttee reconmends
adding a Cormittee note to Rule 4-345 expl aining that despite the
procedures set out in that Rule, the defendant al so may have the
right to be conmmitted to a dependency treatnment program

Judge Hel | er questioned whether the new statute neans that
t he defendant could be released early fromhis or sentence. M.
Karceski replied affirmatively. The Chair said that the

| egi sl ature wanted to give the sentencing judge further revisory
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power, even though the 90-day period provided by the Rule for
revising the sentence has el apsed, so that defendants can get
into drug or al cohol treatnment. M. Sykes pointed out that the
wor ds “consideration” and “reconsideration” in Rule 4-345 should
be “nodification,” to track the |anguage of section (d) of the
Rul e. By consensus, the Conmttee approved the anmendnents to
Rul e 4-342 as presented and Rule 4-345 as nodified by M. Sykes’s
suggest ed change.

M. Karceski presented Rule 4-347, Proceedings for

Revocati on of Probation, for the Commttee s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-347 to add a cross
reference after subsection (e)(1l), as
fol | ows:

Rul e 4-347. PROCEEDI NGS FOR REVOCATI ON OF
PROBATI ON

(e) Hearing
(1) Cenerally

The court shall hold a hearing to
determ ne whether a violation has occurred
and, if so, whether the probation should be
revoked. The hearing shall be schedul ed so
as to afford the defendant a reasonable
opportunity to prepare a defense to the
charges. \Wenever practicable, the hearing
shall be held before the sentencing judge or,
if the sentence was inposed by a Review Panel
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pursuant to Rule 4-344, before one of the

j udges who was on the panel. Wth the
consent of the parties and the sentencing
judge, the hearing may be held before any

ot her judge. The provisions of Rule 4-242 do
not apply to an adm ssion of violation of
condi tions of probation.

Cross reference: See State v. Peterson, 315
Md. 73 (1989), construing the third sentence
of this subsection. For procedures to be
followed by the court when a defendant may be
i nconpetent to stand trial in a violation of
probati on proceedi ng, see Code, Crim nal
Procedure Article, 83-104.

(2) Conduct of Hearing

The court may conduct the revocation
hearing in an informal manner and, in the
interest of justice, may decline to require
strict application of the rules in Title 5,
except those relating to the conpetency of
wi tnesses. The defendant shall be given the
opportunity to admt or deny the alleged
violations, to testify, to present w tnesses,
and to cross-exam ne the w tnesses testifying
agai nst the defendant. |If the defendant is
found to be in violation of any condition of
probation, the court shall (A) specify the
condition violated and (B) afford the
def endant the opportunity, personally and
t hrough counsel, to nmake a statenent and to
present information in mtigation of
puni shnent .

Cross reference: See Hersch and Cleary v.
State, 317 Md. 200 (1989), setting forth
certain requirenments with respect to

adm ssions of probation violations, and State
v. Fuller, 308 MJ. 547 (1987), regarding the
application of the right to confrontation in
probati on revocation proceedi ngs. For
factors related to drug and al cohol abuse
treatment to be considered by the court in
determ ning an appropriate sentence, see
Code, Crimnal Procedure Article, 86-231

Source: This Rule is new.
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Rul e 4-347 was acconpani ed by the foll owi ng Reporter’s Note.

The 2006 Ceneral Assenbly enacted
Chapter 353, Acts of 2006 (HB 795) anendi ng
Code, Crimnal Procedure Article, 83-104,
which requires a court to determ ne whether a
defendant is conpetent to stand trial in a
viol ati on of probation proceeding if the
def endant appears to be inconpetent. The
Crim nal Subcommttee recommends that a cross
reference to the anended statute be pl aced
after subsection (e)(1) of Rule 4-347

M. Karceski explained that Chapter 353, Acts of 2006 (HB

795) was passed in 2006 and requires a court to determ ne whet her

a defendant is conpetent to stand trial in a violation of
probation proceeding if the defendant appears to be inconpetent.
The Subcommittee reconmmends adding a cross reference to the new
statute at the end of subsection (e)(1) of Rule 4-347. By
consensus, the Comrittee agreed with the addition of the cross
ref erence.

Addi ti onal Agenda |ltem

M. Karceski presented Rule 4-246, Waiver of Jury Trial -

Circuit Court, for the Commttee' s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-246 by adding a Committee
note after section (b), as follows:

Rul e 4-246. WAIVER OF JURY TRIAL — CTRCU T
COURT
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(a) GCenerally

In the circuit court a defendant
having a right to trial by jury shall be
tried by a jury unless the right is waived
pursuant to section (b) of this Rule. If the
wai ver is accepted by the court, the State
may not elect a trial by jury.

(b) Procedure for Acceptance of \Wiver

A def endant may waive the right to a
trial by jury at any tinme before the
commencenent of trial. The court may not
accept the waiver until it determ nes, after
an exam nation of the defendant on the record
in open court conducted by the court, the
State's Attorney, the attorney for the
def endant, or any conbi nation thereof, that
t he wai ver is nmade know ngly and voluntarily.

Committee note: Although the law requires no
specific litany for the court to use in
deterni ning the voluntariness of a
defendant’s waiver of a jury trial, it is
preferable for the court to follow Section 1-
1105 of the Maryland Trial Judges’ Benchbook,
Model Spoken Forns, as a quideline in nmaking
this determnation. See Kang v. State,

M. (No. 59, Septenber Term 2005, filed
June 2., 2006) and Abeokuto v. State, 391 M.
289 (2006).

(c) Wthdrawal of a Waiver

After accepting a waiver of jury
trial, the court may permt the defendant to
wi t hdraw t he wai ver only on notion nmade
before trial and for good cause shown. In
determ ning whether to allow a w thdrawal of
the waiver, the court may consider the
extent, if any, to which trial would be
del ayed by the withdrawal .

Source: This Rule is derived from forner
Rul e 735.

Rul e 4-246 was acconpani ed by the foll owi ng Reporter’s Note.
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In the cases of Kang v. State, ___ M.

(No. 59, Septenber Term 2005, filed June
2, 2006) and Abeokuto v. State, 391 Ml. 289
(2006), the Court of Appeals declined to
require a litany for the trial court to use
in determning the voluntariness of a jury
trial waiver, but expressed its preference
for judges to make a specific inquiry into
vol untariness. To achieve this goal, Rule 4-
246 is proposed to be anended by the addition
of a Commttee note after section (b)
referencing the nodel formin the Maryl and
Trial Judge’ s Benchbook for an inquiry into
the voluntariness of a jury trial waiver and
referencing the two recent cases.

M. Karceski told the Conmttee that M. Zavin had sent a
five-page letter noting problens with the draft of Rule 4-246.
(See Appendix 3). The Crimnal Subconm ttee had not worked on
the draft of the Rule, as it was prepared for the Conmttee’s
review on an energency basis. The change is being proposed as a
result of Abeokuto v. State, 391 Md. 289 (2006), involving a
wai ver of the right to a jury at a capital sentencing proceedi ng.
The Court held that the waiver was inadequate, because the
def endant was not asked whet her he had been experiencing any side
effects fromany anti-psychotic nedication he was taking. 1In
Abeokuto and in Kang v. State, 393 Ml. 97 (2006), the Court held
that there is no specific litany a judge nust use to ascertain
whet her a waiver of a jury trial or a jury for a sentencing
proceeding is valid. However, the Honorable Robert M Bell,
Chi ef Judge of the Court of Appeals, had sent a letter requesting

that the Rules Conmittee review the issue, on an energency basis,

to determne the feasibility of codifying the Court’s preference
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for a specific inquiry into voluntariness. (See Appendix 4).
The way this is handled varies fromjurisdiction to jurisdiction
t hroughout the State.

M. Zavin told the Conmttee that there are two prongs to
the determnation of a valid waiver. One is whether the decision
to waive is knowi ng, and the other is whether the decision is
voluntary. The Chair stated that the Crimnal Subcommttee will
consider this matter, and M. Zavin will be invited to
participate along with others who practice in this area. Judge

Dryden asked whether the Maryland Trial Judges’ Benchbook is

bei ng considered for revisions. The Chair replied that every so
often sections of the benchbook are revised. The Reporter

poi nted out that the letter indicated that this is an energency
matter. M. Brault inquired as to who wites the benchbook.

Ms. Veronis answered that a Cormittee has been working on
revising it. The Reporter asked if the 1999 version is the nost
recent, and Ms. Veronis replied that it is. M. Karcesk
commented that he was not sure how fast the Court of Appeals
would i ke this issue to be determined. He expressed the view
that the fact that no specific litany is required has been the

| aw and shoul d continue to be the |law, because it is difficult to
have a tenplate of questions that have to be asked in every case.
He noted that the first phrase in the proposed Conmmittee note is
appropriate, but he suggested that after the word “trial,” the

| anguage shoul d be changed to “questions asked nust determ ne
whet her the waiver is know ng and voluntary.”
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The Chair pointed out that in the Abeokuto case, the waiver
of the jury trial was appropriate, but the Court held that for
pur poses of deciding whether to waive the right to sentencing by
a jury, the trial judge should have asked the defendant again
whet her he was under the influence of the nedication that he
m ght or m ght not have been taking. There was no debate about
t he appropriateness of the questions — it was whether or not the
guestions shoul d have been foll owed up. In Kang, the defendant
supposedl y had a | anguage problem The Chair asked if in either
of those decisions the Court said in dicta that judges shoul d
foll ow the judges’ benchbook, because if so, their |anguage coul d
be used in the Commttee note. The benchbook, however, has
arguabl e deficiencies. On the other hand, if the Court sinply
pointed to two cases that they decided, then it would be useful
to I ook at the benchbook questions to fill in what may be
m ssing. Judge Spellbring responded that he did not renenber the
Court of Appeals in either of its decisions referring to the
benchbook. Judge Hel |l er suggested that if that |anguage is not
In the cases, then the first sentence of the Reporter’s note to
Rul e 4-246 could be used. Judge Dryden added that the | aw has
al ways been that the waiver nust be knowi ng and voluntary. Judge
Spell bring remarked that he did not see why this matter is an
energency. The Chair stated that he would notify Chief Judge
Bell that the Commttee discussed this issue, and that since

information fromthe O fice of the Public Defender was received,
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there will be a neeting of private defense counsel
representatives fromthe O fice of the Public Defender, and
prosecutors to try to come up with satisfactory | anguage.

M. Karceski said that when his clients have waived a jury,
he was not sure that they have ever been asked if they were under
the influence of nedications. |f a defendant pleads guilty, he
or she is always asked that question, which should be asked in
bot h situations.

Agenda Item 3. Consideration of proposed anmendnents to Rule
2-201 (Real Party in Interest) and Rule 3-201 (Real Party in

Interest) recommended by the Process, Parties, and Pl eadi ng
Subcommi ttee

M. Brault presented Rules 2-201 and 3-201, Real Party in

Interest, for the Commttee’ s consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 200 - PARTIES

AMVEND Rul e 2-201 to add a cross
reference at the end of the Rule, as foll ows:

Rul e 2-201. REAL PARTY I N | NTEREST

Every action shall be prosecuted in the
nane of the real party in interest, except
that an executor, adm nistrator, persona
representative, guardian, bailee, trustee of
an express trust, person with whomor in
whose nane a contract has been made for the
benefit of another, receiver, trustee of a
bankrupt, assignee for the benefit of
creditors, or a person authorized by statute
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or rule may bring an action w thout joining

t he persons for whomthe action is brought.
When a statute so provides, an action for the
use or benefit of another shall be brought in
the nane of the State of Maryland. No action
shall be dism ssed on the ground that it is
not prosecuted in the name of the real party
ininterest until a reasonable time has been
al l oned after objection for joinder or
substitution of the real party in interest.
The joinder or substitution shall have the
sane effect as if the action had been
commenced in the name of the real party in

i nterest.

Cross reference: For the ability to file
papers in a case in the nane of “John Doe,”
see Doe v. Shady Grove Hospital, 89 M. App.
351 (1991).

Source: This Rule is derived from forner
Rule 203 a, b, and ¢ and the 1966 version of
Fed. R CGv. P. 17 (a).

Rul e 2-201 was acconpani ed by the follow ng Reporter’s Note.

The Honorable Alan M W/ ner, Judge of
the Court of Appeals, suggested that the
Rul es Committee consider the addition of a
general “John Doe” rule concerning the right
of a party to proceed anonynously. This
i ssue was discussed in Doe v. Shady Grove
Hospital, 89 Md. App. 351 (1991). In that
case, the court held that papers filed in a
case may be filed in the nane of “John Doe”
if protecting the confidentiality of a
party’s identity serves a conpelling
government interest or provides a necessary
right to privacy. The Process, Parties, and
Pl eadi ng Subcomrittee felt that it was not
necessary to include in the Rules the factors
set out by the Court in Doe because this type
of filing is not a conmon occurrence but
decided that a cross reference to the Doe
case added at the end of Rules 2-201 and 3-
201 woul d be an appropriate way to indicate
an exception to those Rules which both
require actions to be prosecuted in the nane
of the real party in interest.
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MARYLAND RULES OF PROCEDURE
TITLE 3 - CVIL PROCEDURE - DI STRI CT COURT

CHAPTER 200 - PARTIES

AMVEND Rul e 3-201 to add a cross
reference at the end of the Rule, as follows:

Rul e 3-201. REAL PARTY I N | NTEREST

Every action shall be prosecuted in the
nane of the real party in interest, except
t hat an executor, adm nistrator, persona
representative, guardian, bailee, trustee of
an express trust, person with whomor in
whose nanme a contract has been made for the
benefit of another, receiver, trustee of a
bankrupt, assignee for the benefit of
creditors, or a person authorized by statute
or rule may bring an action w thout joining
t he persons for whomthe action is brought.
When a statute so provides, an action for the
use or benefit of another shall be brought in
the nane of the State of Maryland. No action
shall be dism ssed on the ground that it is
not prosecuted in the nane of the real party
in interest until a reasonable tine has been
all oned after objection for joinder or
substitution of the real party in interest.
The joi nder or substitution shall have the
sanme effect as if the action had been
commenced in the nanme of the real party in
I nterest.

Cross reference: For the ability to file
papers in a case in the nane of “John Doe,”
see Doe v. Shady Grove Hospital, 89 M. App.
351 (1991).

Source: This Rule is derived from forner
M D.R 203 and the 1966 versi on of the Fed.
R Cv. P. 17 (a).
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Rul e 3-201 was acconpani ed by the foll owi ng Reporter’s Note.
See the Reporter’s note to Rule 2-201.
M. Brault explained that the question to be considered is

if there should be nodifications to the Rules to allow a
procedure for a plaintiff to bring an action anonynously. One of
the interns at the Rules Conmttee wote a nenorandum on the
subj ect, a copy of which is in the neeting materials. (See
Appendi x 5). The Process, Parties, and Pl eadi ng Subconm ttee
reconmmends that a cross reference to the case of Doe v. Shady
Grove Hospital, 89 M. App. 351 (1991) be added to Rules 2-201
and 3-201. The case involved the governnmental interest in
protecting the right to privacy, outlining the use of fictitious
names and in what circunstances they are appropriate. By
consensus, the Commrittee approved the addition of the cross
references to the two Rul es.
Agenda Item 4. Consideration of proposed Rul es changes
reconmended by the Judgnents Subcommittee - Anmendnents to:

Rul e 2-532 (Motions for Judgnment Notw thstanding the Verdict),

Rul e 2-533 (Mdtion for New Trial), Rule 2-534 (Mdtion to Alter

or Amend a Judgnment — Court Decision), and Rule 2-535 (Revisory

Power); Addition of cross references amending: Rule 2-641

(Wit of Execution — Issuance and Content) and Rule 2-644 (Sale
of Property Under Levy)

M. Sykes presented Rules 2-532, Mdtions for Judgnent
Not wi t hst andi ng the Verdict; 2-533, Mdition for New Trial; 2-534,
Motion to Alter or Arend a Judgnent - Court Decision; and 2-535,

Revi sory Power, for the Conmttee’ s consideration.

-45-



MARYLAND RULES OF PROCEDURE
TITLE 2 - CVIL PROCEDURE —CI RCU T COURT
CHAPTER 500 - TRI AL

AMEND Rul e 2-532 by addi ng a new
sentence to section (b), as foll ows:

Rul e 2-532. MOTI ON FOR JUDGVENT
NOTW THSTANDI NG THE VERDI CT

(a) Wen Permtted

In a jury trial, a party may nove for
judgnment notw thstanding the verdict only if
that party made a notion for judgnment at the
close of all the evidence and only on the
grounds advanced in support of the earlier
not i on.

(b) Tinme for Filing

The notion shall be filed within ten
days after entry of judgnent on the verdict
or, if no verdict is returned, within ten
days after the discharge of the jury. [If the
court reserves ruling on a notion for
j udgnment nade at the close of all the
evi dence, that notion becones a notion for
j udgnment notw thstanding the verdict if the
verdict is against the noving party or if no
verdict is returned. A notion for judgnent
notw t hstandi ng the verdict filed after the
announcenent or signing by the trial court of
a_judgnment but before entry of the judgnment
on the docket shall be treated as filed on
the sanme day as, but after, the entry on the
docket .

Cross reference: See Rule 8-205 requiring
notice to the derk of the Court of Special
Appeal s of information not disclosed in an
information report regarding the filing of a
notion under this Rule, or its wthdrawal or
di sposition.

(c) Joinder Wth Mdtion for New Tri al
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A notion for judgnment notw thstandi ng
the verdict nmay be joined with a notion for a
new trial.

(d) Effect of Failure to Make Motion

Failure to nove for a judgnent
notwi t hstandi ng the verdict under this Rule
does not affect a party's right upon appeal
to assign as error the denial of that party's
notion for judgment.

(e) Disposition

I f a verdict has been returned, the
court may deny the notion, or it may grant
the notion, set aside any judgnent entered on
the verdict, and direct the entry of a new
judgment. If a verdict has not been returned,
the court may grant the notion and direct the
entry of judgnment or order a newtrial. |If a
party's notion for judgnment notw t hstandi ng
the verdict is granted, the court at the sane
time shall decide whether to grant that
party's notion for newtrial, if any, should
t he judgnent thereafter be reversed on
appeal .

(f) Effect of Reversal on Appea

(1) Wen Judgnent Notw t hstandi ng the
Verdi ct G anted

If a notion for judgnent
notw t hstanding the verdict is granted and
t he appellate court reverses, it may (A
enter judgnent on the original verdict, (B)
remand the case for a new trial in accordance
with a conditional order of the trial court,
or (C) itself order a newtrial. |If the
trial court has conditionally denied a notion
for newtrial, the appellee my assert error
in that denial and, if the judgnent
notw t hstanding the verdict is reversed,
subsequent proceedi ngs shall be in accordance
with the order of the appellate court.

(2) Wen Judgnent Notw t hstandi ng t he
Verdi ct Denied

If a notion for judgnment

-47-



notwi t hst andi ng the verdict has been deni ed
and the appellate court reverses, it may (A
enter judgnent as if the notion had been
granted or (B) itself order a newtrial. |If
the notion for judgnent notw thstanding the
verdi ct has been denied, the prevailing party
may, as appellee, assert grounds entitling
that party to a newtrial in the event the
appel l ate court concludes that the trial
court erred in denying the notion. |If the
appel l ate court reverses the judgnent,
nothing in this Rule precludes it from
determ ning that the appellee is entitled to
a newtrial or fromdirecting the trial court
to determ ne whether a new trial should be

gr ant ed.

Source: This Rule is derived as foll ows:

Section (a) is derived in part fromformer
Rule 563 a and is in part new.

Section (b) is derived fromFRCP 50 (b) and
in part fromforner Rule 563 a 2.

Section (c) is derived fromformer Rule 563
a 3.

Section (d) is derived fromforner Rule 563
a 4.

Section (e) is derived fromforner Rule 563
b.

Section (f) is derived fromformer Rule 563
¢ and FRCP 50 (c) and (d).

Rul e 2-532 was acconpani ed by the followi ng Reporter’s Note.

The Court of Appeals in Tierco Maryland,
Inc. v. williams, 381 Md. 378 (2004) had
suggested that a saving provision for post-
judgnent notions may not be necessary,
because the courts have treated the
timeliness of post-judgnent notions
differently fromthe tineliness of appeals.
However, in the (unreported) case of Black v.
Black in the Court of Special Appeals of
Maryl and, No. 30, Septenber Term 2004, filed
August 10, 2005, the court held that Rule 2-
533 and Rule 2-534 notions filed after a
judgnent was signed by the judge but two days
bef ore the judgnment was docketed did not stay
the time for filing an appeal, and thus the
appeal filed 39 days after the judgnment was
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docketed was not tinely. The proposed
amendnments to Rules 2-532, 2-533, 2-534, and
2-535 elimnate confusion by making the Rule
consistent wwth Rule 8-602 (d).

MARYLAND RULES OF PROCEDURE
TITLE 2 - CVIL PROCEDURE —CI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-533 by addi ng a new
sentence to section (a), as foll ows:

Rul e 2-533. MOTI ON FOR NEW TRI AL

(a) Time for Filing

Any party may file a notion for new
trial within ten days after entry of
judgnment. A party whose verdict has been set
aside on a notion for judgnment
notw t hstanding the verdict or a party whose
j udgnent has been anended on a notion to
anend the judgnent may file a notion for new
trial within ten days after entry of the
j udgnent notw thstanding the verdict or the
anended judgnent. A notion for new trial
filed after the announcenent or signing by
the trial court of a judgnent but before
entry of the judgnent on the docket shall be
treated as filed on the sane day as, but
after, the entry on the docket.

Cross reference: See Rule 8-205 requiring
notice to the derk of the Court of Special
Appeal s of information not disclosed in an
information report regarding the filing of a
notion under this Rule, or its wthdrawal or
di sposition.

(b) G ounds

Al'l grounds advanced in support of the
notion shall be filed in witing within the
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time prescribed for the filing of the notion,
and no ot her grounds shall thereafter be
assigned without |eave of court.

(c) Disposition

The court may set aside all or part of
any judgnent entered and grant a newtrial to
all or any of the parties and on all of the
i ssues, or sone of the issues if the issues
are fairly severable. |If a partial newtria
is granted, the judge nay direct the entry of
judgnment as to the remaining parties or
i ssues or stay the entry of judgnent until
after the newtrial. Wen a notion for new
trial is joined with a notion for judgnent
notw t hstandi ng the verdict and the notion
for judgnent notw thstanding the verdict is
granted, the court at the sanme tine shal
deci de whether to grant that party's notion
for newtrial if the judgnment is thereafter
reversed on appeal .

(d) Costs

If a trial or appellate court has
ordered the paynent of costs as a part of its
action in granting a newtrial, the trial
court may order all further proceedi ngs
stayed until the costs have been paid.

Source: This Rule is derived as foll ows:

Section (a) is derived in part from FRCP 59
(b) and is in part new. It replaces forner
Rul es 567 a and 690.

Section (b) is derived fromformer Rule 567
b.

Section (c) is derived fromforner Rules
567 ¢ and 563 b 3.

Section (d) is derived fromfornmer Rule 567
e.

Rul e 2-533 was acconpani ed by the foll owi ng Reporter’s Note.

See the Reporter’s Note to the proposed
anendnent to Rule 2-532.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - CVIL PROCEDURE —CI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-534 by addi ng a new
sentence, as foll ows:

Rule 2-534. MOTION TO ALTER OR AMEND A
JUDGVENT -- COURT DECI SI ON

In an action decided by the court, on
notion of any party filed wthin ten days
after entry of judgnent, the court may open
t he judgnent to receive additional evidence,
may anend its findings or its statenent of
reasons for the decision, may set forth
addi tional findings or reasons, may enter new
findings or new reasons, may anend the
judgnent, or may enter a new judgnent. A
notion to alter or anend a judgnent may be
joined with a notion for newtrial. A notion
to alter or anend a judgnent filed after the
announcenent or _signing by the trial court of
a judgnment but before entry of the judgnent
on the docket shall be treated as filed on
the sane day as, but after, the entry on the
docket .

Cross reference: See Rule 8-205 requiring
notice to the derk of the Court of Special
Appeal s of information not disclosed in an
information report regarding the filing of a
notion under this Rule, or its wthdrawal or
di sposition.

Source: This Rule is derived from FRCP 52
(b) and 59 (a).
Rul e 2-534 was acconpani ed by the followi ng Reporter’s Note.

See the Reporter’s Note to the proposed
amendnment to Rule 2-532.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE —Cl RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-535 by addi ng a new
sentence to section (a), as follows:

Rul e 2-535. REVI SORY PONER

(a) Cenerally

On notion of any party filed within 30
days after entry of judgnent, the court may
exerci se revisory power and control over the
judgnent and, if the action was tried before
the court, may take any action that it could
have taken under Rule 2-534. A notion filed
after the announcenent or signing by the
trial court of a judgnment but before entry of
the judgnent on the docket shall be treated
as filed on the sane day as, but after, the
entry on the docket.

(b) Fraud, Mstake, Irregularity

On notion of any party filed at any
time, the court may exercise revisory power
and control over the judgnent in case of
fraud, m stake, or irregularity.

Committee note: This section is intended to
be as conprehensi ve as Code, Courts Article
86- 408.

(c) New y-discovered Evidence
On notion of any party filed within 30
days after entry of judgnent, the court may
grant a new trial on the ground of new y-
di scovered evi dence that could not have been
di scovered by due diligence in tinme to nove
for a newtrial pursuant to Rule 2-533.
(d) derical M stakes
Clerical m stakes in judgnents,
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orders, or other parts of the record nay be
corrected by the court at any tine on its own
initiative, or on notion of any party after
such notice, if any, as the court orders.
During the pendency of an appeal, such
m st akes may be so corrected before the
appeal is docketed by the appellate court,
and thereafter with | eave of the appellate
court.
Source: This Rule is derived as foll ows:
Section (a) is derived fromforner Rule 625
a.
Section (b) is derived fromformer Rule 625
a.
Section (c) is derived fromformer Rule 625
'Section (d) is derived fromthe 1948
version of Fed. R Cv. P. 60 (a) and forner
Rul e 681.
Rul e 2-535 was acconpani ed by the follow ng Reporter’s Note.
See the Reporter’s Note to the proposed
amendnment to Rule 2-532.

M. Sykes told the Commttee that the proposed changes to
the Rules deal with the problem of orders of court that are
announced in open court, but not docketed until sonetine |ater.
A notion or appeal is then filed between the tinme of the
announcenent and the docketing. |In the appeal situation, there
is an existing rule that a premature appeal filed after the order
i s announced but before the judgnment is docketed will be deened
to have been filed after the entry of the judgnment, but M chael
Paul Smth, Esq. was counsel in a case in which a notion to alter
or amend was filed in that interimperiod. He wote a letter
poi nting out a problemw th the post judgnment rules. (See
Appendi x 6). In the unreported case, Black v. Black, No. 30,
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Septenber Term 2004, filed August 10, 2005 (See Appendix 7), the
Court of Special Appeals held that a notion for a new trial and
to alter or anmend the judgnent that is filed prematurely would
not delay the entry of final judgnment and woul d not extend the
time for noting an appeal. The result was that an appeal that
was filed several days late, but within the tinme that the notion
to alter or amend woul d have extended the tinme for noting the
appeal, was not saved. The purpose of the Rul es being proposed
for change is to provide that these notions that are filed in the
ti me between the announcenent and the docketing of the judgnent
woul d be deenmed to have been filed after the judgnent is
docketed. It would renmedy the trap that had not been avoi ded
under the current Rule. M. Sykes said that a question cane up
when he had di scussed this matter with the Reporter. |If one
party files a notion for reconsideration during that period, and
the other party files a notice of appeal during that period, then
what is the relative priority between the order of appeal and the
motion itself? The Rule does not deal with this directly, but
M. Sykes expressed the view that although both should be deened
docketed after the judgnent on the sane day as the judgnent, the
notion for reconsideration would be considered to be filed first.
The Chair said that he thought that there had been a case in
the Court of Special Appeals where the Court held that, in a
simlar situation, the circuit court retains jurisdiction to deal
with the tinely filing of the notion for reconsideration, and

once that is disposed of, the appeal is then ripe for appellate
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review. M. Sykes asked if that case dealt with this precise
situation, and the Chair replied that it did not. M. Sykes
suggested that a cross reference could be added as to the effect
of filing the notice of appeal and the notion. The Chair
responded that this is a good idea, because in donestic relations
cases, this problemcones up very often. For exanple, the wife
will file the notion for nodification, and the husband will file
the appeal. Sonetines the notion is filed before the appeal;
sonetines, the notice of appeal is filed before the notion. He
said that he thought that the Commttee has addressed this issue
previously. The Vice Chair commented that it is partially
addressed in the appellate rules, because Rule 8-202, Notice of
Appeal — Tines for Filing, states:
In a civil action, when a tinely notion

is filed pursuant to Rule 2-532, 2-533, or 2-

534, the notice of appeal shall be filed

within 30 days after the later of (1) a

notice withdrawing the notion or (2) an order

denying a notion pursuant to Rule 2-533 or

di sposing of a notion pursuant to Rule 2-532

or 2-534. A notice of appeal filed before

the wi thdrawal or disposition of any of these

noti ons does not deprive the trial court of

jurisdiction to dispose of the notion. |If a

notice of appeal is filed and thereafter a

party files a tinely notion pursuant to Rule

2-532, 2-533, or 2-534, the notice of appeal

shall be treated as filed on the sanme day as,

but after, the entry of a notice w thdraw ng

the notion or an order disposing of it.
The Chair said that a cross reference to Rule 8-202 (c) could be
added to the Rul es being discussed today.

The Vice Chair expressed the view that the case of Tierco v.
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willaims, 381 Md. 378 (2004), is a difficult one in ternms of what
it has done to the structure of post-judgnent notions. The case
was procedurally very conplicated. It was a nmulti-party case,
and sonmeone had filed a post-judgnment notion after a notion for
summary judgnent had been granted. There was the equivalent of a
judgnment as to the one party, but not as to all parties, and
therefore, it was not a judgnent, and the court said that even
though it is defined as a judgnent, that is not its neaning with
respect to this nulti-party situation. She expressed the opinion
that the Commttee ought to take a look at the nmulti-party
situation. The proposed changes are not going to solve the
problem She remarked that the correct result was reached in the
case, but the reasoning concerns her regarding the definition of
“judgnent,” as opposed to “final judgnment.” In the past, there
had been debates concerning whether there is a difference between
the two ternms. The Court now is saying that there is a
difference. The Chair conmented that it is “an appeal abl e
j udgnment” as opposed to a “final appeal abl e judgnment,” but the
Vice Chair responded that those terns are not used that way in
the Rul es of Procedure. This is an issue that should be
addr essed.

The Chair asked if the changes to the proposed Rules are
appropriate. The Vice Chair noted that there may be a change
needed to Rule 2-532, which provides that the notion nust be

filed within ten days after entry of judgnent on the verdict, and
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that has | ong been construed to nean that there nust be a real
j udgnment anong all of the parties, or else it is not a judgment.
The Chair stated that he would |ike the proposed changes to the
post -j udgnent Rules to go forward, because the situation in the
Black case happens often.

M. Brault pointed out a problemthat he has run into.
There is a jury verdict for a |l arge amount of noney, and
unbeknownst to anybody, including the trial judge and all of the
| awyers, the clerk never enters the judgnent on the docket.
I nstead, the clerk wites on the docket “verdict for $ .~
Motions for Judgment Notwi t hstanding the Verdict or for a new
trial are filed. Later the question cones up as to whether there
is a judgnent, and there is no judgnment. In one of the cases,
research indicated that in the transcript, the judge stated that
the clerk will enter judgment on the record. The Vice Chair
guestioned as to whether there was a separate piece of paper
enbodyi ng that statenent, as Rule 2-601, Entry of Judgnent,
requires. M. Brault replied that there was no separate piece of
paper. This was a violation of everything procedurally that the
1997 amendnents to the Rule addressed. Lawyers in M. Brault’s
office filed a notice of appeal and an anended and new notion for
a newtrial, together with an order to enter the judgnent nunc
pro tunc. This matter is still pending a hearing in the trial
court. He expressed the opinion that this is not an uncommon

situation where the clerk, for sone reason, enters a verdict,

-58-



instead of a judgnment. Should the proposed new | anguage in the
Rul es include the foll owi ng | anguage “or the announcenent of a
nmoney verdict by a jury,” so the new | anguage woul d read: “A
motion for ... filed after the announcenent or signing by the
trial court of a judgnent or the announcenent of a noney verdi ct
by a jury without entry on the docket but before...”? The Vice
Chair asked for clarification of the situation described by M.
Brault. M. Mchael responded that when the jury conmes back with
a verdict, the judge tells the clerk to enter the judgnent on the
docket, and then the clerk does not do this. There is no
separate piece of paper created to report the judgnent. M.
M chael noted that he has had the sane experience. Judge
Spel | bring agreed that this is not uncormmon. The Chair said that
the | awyer woul d be protected on appeal, because if there is not
strict conpliance with Rules 2-601 and 2-602, Judgnments Not
Di sposing of Entire Action, the Court of Special Appeals sends
t he case back. M. Brault commented that in his case, his | aw
firmwas not relying on the appeal, but they felt that they
should get a newtrial. It is an existing problemthat can
happen on any given day in any circuit court.

The Reporter asked M. Brault if he had a suggested
nodi fication to the |anguage in the Rules. M. Brault reiterated
that he would add the | anguage “after the announcenent of a jury
verdict or the signing by the trial court of a judgnment” before
the word “but.” Judge McAuliffe pointed out that the word “jury”

is not necessary, and M. Brault agreed. M. Sykes suggested

-59-



that the |anguage read: “A notion .... filed after the
announcenent or signing by the trial court of the judgnent or the
return of a verdict, but before entry of the judgnent on the
docket shall be treated...”. This change would be nmade in the
post -j udgnent Rules. By consensus, the Conmittee agreed to this
change. The Chair noted that this change woul d be made to Rul es
2-532, 2-533, and 2-535, but not to Rule 2-534 because it
pertains only to court trials. The Chair stated that Rule 2-534
woul d not contain the nost recent nodifications, but it would be
changed to read as it appears in the neeting materials. The
Comm ttee approved the Rul es as anended.

M. Sykes presented Rules 2-641 (Wit of Execution -
| ssuance and Content) and 2-644 (Sale of Property Under Levy) for

the Conmttee' s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - CVIL PROCEDURE — Cl RCU T COURT
CHAPTER 600 - JUDGVENT

AVEND Rul e 2-641 to add a cross
reference at the end of the Rule, as foll ows:

Rule 2-641. WRIT OF EXECUTI ON - | SSUANCE AND
CONTENT

(a) Cenerally

Upon the witten request of a judgnent
creditor, the clerk of a court where the
j udgnment was entered or is recorded shal
issue a wit of execution directing the
sheriff to | evy upon property of the judgnent
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debtor to satisfy a noney judgnent. The wit
shall contain a notice advising the debtor
that federal and state exenptions nay be
avai l able and that there is a right to nove
for rel ease of the property fromthe | evy.
The request shall be acconpani ed by
instructions to the sheriff that shal

specify (1) the judgnment debtor's |ast known
address, (2) the judgnent and the anmount owed
under the judgnent, (3) the property to be

| evied upon and its location, and (4) whether
the sheriff is to |leave the |evied property
where found, or to exclude others from access
toit or use of it, or to renove it fromthe
prem ses. The judgnment creditor may file
addi tional instructions as necessary and
appropriate and deliver a copy to the
sheriff. Moire than one wit nmay be issued on
a judgnment, but only one satisfaction of a

j udgnent nmay be had.

(b) Issuance to Another County

| f a judgnment creditor requests the
clerk of the court where the judgnent was
entered to issue a wit of execution directed
to the sheriff of another county, the clerk
shall send to the clerk of the other county
the wit, the instructions to the sheriff,
and, if not already recorded there, a
certified copy of the judgnment for recording.

(c) Transmittal to Sheriff; Bond

Upon issuing a wit of execution or
receiving one fromthe clerk of another
county, the clerk shall deliver the wit and
instructions to the sheriff. The sheriff
shall endorse on the wit the exact hour and
date of its receipt and shall maintain a
record of actions taken pursuant to it. If
the instructions direct the sheriff to renove
the property fromthe prem ses where found or
to exclude others fromaccess to or use of
the property, the sheriff may require the
judgnment creditor to file with the sheriff a
bond with security approved by the sheriff
for the paynent of any expenses that may be
incurred by the sheriff in conplying with the
wit.

-61-



Cross reference: For execution of a judgnent
agai nst the property of a corporation, joint
stock conpany, association, limted liability
conpany, limted liability partnership, or
limted liability limted partnership for the
anount _of fines or costs awarded agai nst it
following its failure to appear after being
served with a chargi ng docunent, see Code,
Crimnal Procedure Article, 84-203.

Source: This Rule is derived as foll ows:
Section (a) is in part new and in part
derived fromformer Rules (40 b 4, the |ast

sentence of (49 a, and 622 e.
Section (b) is in part new and in part
derived fromformer Rule 622 h 1 and 3.
Section (c) is new.

Rul e 2-641 was acconpani ed by the follow ng Reporter’s Note.

The 2006 Ceneral Assenbly enacted
Chapter 534, Acts of 2006 (SB 736), which
anended the |aw permtting the execution on a
j udgnent agai nst a corporation, defined to
include a joint stock conmpany and an
association, that fails to appear on a
chargi ng docunent filed against it. The |aw
currently also allows a sheriff to sell the
property on which the execution has been
i ssued. The anendnent authorizes the law to
also apply to limted liability conpany,
which is defined in the amendnent to include
alimted liability partnership and a limted
l[iability limted partnership. The Judgnents
Subcommi ttee recommends that a cross
reference to the statute be added at the end
of Rules 2-641 and 2-644 to put all of these
entities on notice that their property my be
executed upon civilly after a crimnal
judgnment is issued against them

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT
CHAPTER 600 - JUDGVENT
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AVEND Rul e 2-644 to add a cross
reference at the end of the Rule, as foll ows:

Rul e 2-644. SALE OF PROPERTY UNDER LEVY

(a) By Sheriff

Upon request of the judgnent creditor,
the sheriff, without further order of court,
shall sell property under levy in the manner
provided by this Rule. No sale shall be made
before 30 days after the levy or before
di sposition of an election nade by the
j udgnment debtor pursuant to Rule 2-643 (d).
The sheriff may sell so much of the debtor's
interest in the property under levy as is
necessary to obtain the anmount of the
j udgnent and costs of the enforcenent
proceedi ngs. The debtor's interest includes
all legal and equitable interests of the
debtor in the property at the tinme the
judgnment becanme a lien on the property.

(b) Notice of Sale

The sheriff shall give notice of the
time, place, and terns of the sale. The
notice shall be posted on the courthouse door
or on a bulletin board in the inmedi ate
vicinity of the door of the courthouse and
publ i shed in a newspaper of general
circulation in the county where the property
is located at least (1) ten days before the
sale of an interest in personal property or
(2) 20 days before the sale of an interest in
real property. Wien the property under |evy
is perishable, the sheriff may sell the
property with less notice or wwth no noti ce,
if necessary to prevent spoilage and | oss of
val ue.

(c) Conduct of Sale

The sale shall be public and shall be
held at the tinme and place given in the
notice. The sale shall be for the highest
cash offer, but the sheriff may reject al
offers if they are unconscionably | ow and
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offer the property for sale at a later tine.
When both personal property and real property
have been | evi ed upon under the sane

j udgment, the sheriff upon witten request of
t he debtor received prior to the first
publication of notice of a first sale, shal
sell the property in the order requested.

O herwi se the order of sale shall be in the
di scretion of the sheriff.

(d) Transfer of Real Property Foll ow ng
Sal e

The procedure followi ng the sale of an
interest in real property shall be as
prescri bed by Rul e 14-305, except that (1)
the provision of Rule 14-305 (f) for referral
to an auditor does not apply and (2) the
court may not ratify the sale until the
judgnment creditor has filed a copy of the
publ i c assessnent record for the real
property kept by the supervisor of
assessnents in accordance wth Code,
Tax- Property Article, 82-211. After
ratification of the sale by the court, the
sheriff shall execute and deliver to the
purchaser a deed conveying the debtor's
interest in the property, and if the
interests of the debtor included the right to
possession, the sheriff shall place the
purchaser in possession of the property. It
shal |l not be necessary for the debtor to
execute the deed.

(e) Transfer of Personal Property
Fol | owi ng Sal e

Fol Il owi ng the sal e of personal
property, the sheriff shall execute and
deliver to the purchaser a bill of sale
conveying the debtor's interest in the
property. If the interests of the debtor
include the right to possession, the sheriff
shall deliver the property to the purchaser

(f) Distribution of Proceeds
The sheriff may withdraw fromthe
proceeds of the sale all appropriate unpaid

sheriff's expenses and fees incident to the
enf orcenment proceedi ngs. Unless otherw se
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ordered by the court, the sheriff shal

di stribute the balance of the proceeds of the
sale, first to the judgnent creditor in
satisfaction of the anmpbunt owed under the

j udgnment plus costs of the enforcenent
proceedi ngs advanced by the creditor, and
then, to the judgnent debtor.

Cross reference: Code, Courts Article,
§811-510 and 11-511.

(g) Report to the Court

The sheriff shall file a report
stating the property sold, the purchasers,
t he amount of the proceeds, and the
di stribution of the proceeds.

Cross reference: For sale of the property of
a corporation, joint stock conpany,
association, limted liability conmpany,
limted liability partnership, or limted
liability limted partnership on an execution
of a judgnent against its property for the
amount of fines or costs awarded against it
following its failure to appear after being
served with a charging docunent, see Code,
Crimnal Procedure Article, 84-203.

Source: This Rule is new

Rul e 2-644 was acconpani ed by the follow ng Reporter’s Note.

See the Reporter’s note to Rule 2-641.

There being no coment by the Conmittee, the Rules were

approved as present ed.

Addi ti onal Agenda |tem

The Chair said that an additional Rule has been added to the
agenda.

The Reporter presented Rule 16-813, Maryl and Code of
Judi ci al Conduct, for the Commttee’ s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMVEND Rul e 16-813 to nmake the entire
Maryl and Code of Judicial Conduct applicable
to each former judge who is approved for
recall, as follows:

Rul e 16-813. MARYLAND CODE OF JUDI Cl AL
CONDUCT

CANON 4

Extra Judicial Activities

C. Charitable, Civic, and Governmental
Activities

(1) Except when acting in a matter that
i nvol ves the judge or the judge's interests,
when acting as to a matter that concerns the
adm nistration of justice, the |l egal system
or inprovenent of the law, or when acting as
ot herwi se al l owed under Canon 4, a judge
shal | not appear at a public hearing before,
or otherw se consult with, an executive or
| egi sl ati ve body or official.

COMMENT

As suggested in the Reporter's Notes to
t he ABA Model Code of Judicial Conduct
(1990), the "admi nistration of justice" is
not limted to "matters of judicial
adm ni stration"” but is broad enough to
i nclude other matters relating to the
judiciary.

(2) Except as otherw se provided by | aw
and subject to Canon 4A, a judge nmay accept
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appoi ntment to a governnental advisory
conmmi ssion, conmittee, or position.

COMMENT

A judge may not accept a governnent al
appoi ntnment that could interfere with the
ef fectiveness and i ndependence of the
judiciary, assune or discharge an executive
or |legislative power (Maryland Decl aration of
Rights, Article 8), or hold an "office" under
the constitution or other laws of the United
States or State of Maryland (Maryl and
Decl aration of Rights, Articles 33 and 35).

Comm ttee note: The Judicial Ethics

Comm ttee notes that the supremacy cl ause of
U.S. Constitution Article IV may all ow
service in reserve conponents of the arned
forces that otherw se m ght be precl uded
under this Code, such as service as a judge
advocate or mlitary judge. However, the
Attorney Ceneral, rather than the Judici al
Ethics Conmittee, traditionally has rendered
opinions with regard to issues of dual or

i nconpati bl e offices.

(3) Ajudge may represent this country,
a state, or a locality on cerenonia
occasions or in connection with cultural,
educational, or historical activities.

(4) (a) Subject to other provisions of
this Code, a judge may be a director, nenber,
non | egal adviser, officer, or trustee of a
charitable, civic, educational, fraternal or
sororal, law related, or religious
or gani zati on.

COMMENT

See the Comment to Canon 4B regarding
use of the phrase "subject to other
provisions of this Code.” As an exanple of
t he nmeani ng of the phrase, a judge permtted
under Canon 4C (4) to serve on the board of
an organi zati on nay be prohibited from such
service by, for exanple, Canon 2C or 4A, if
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t he organi zation practices invidious
discrimnation or if service on the board

ot herwi se causes a substantial question as to
the judge's capacity to act inpartially as a
judge or as to service as an advi ser.

(b) A judge shall not be a director,
advi ser, officer, or trustee of an
organi zation that is conducted for the
econom c or political advantage of its
menbers.

(c) A judge shall not be a director,
advi ser, officer, or trustee of an
organi zation if it is likely that the
or gani zat i on:

(1) will be engaged regularly in
adversary proceedings in any court; or

(ii) deals with people who are
referred to the organization by any court.

COMMENT

The changi ng nature of sone
organi zations and of their relationship to
the | aw nakes it necessary for a judge
regularly to reexanmine the activities of each
organi zation with which the judge is
affiliated to determ ne whether it is proper
to continue a relationship with it. For
exanple, in many jurisdictions, charitable
organi zations are nore frequently in court
now than in the past or nmake policy decisions
that may have political significance or inply
commtment to causes that may cone before the
courts for adjudication.

(d) (i) A judge shall not participate
personal ly in:

(A) solicitation of funds or other
fund-raising activities, except that a judge
may solicit funds from other judges over whom
t he judge does not exercise appellate or
supervisory jurisdiction; or

(B) a nmenbership solicitation that
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reasonably m ght be perceived as coercive or
except as permtted in Canon 4C (4)(d)(i)(A),
is essentially a fund-raising nechani sm

(i) A judge shall not participate as a
guest of honor or speaker at a fund-raising
event .

(1i1) Except as allowed by Canon 4C
(4)(d), a judge shall not use or lend the
prestige of judicial office for fund-raising
or nenbership solicitation

(iv) A judge may:

(A) assist an organization in
pl anni ng fund-rai si ng;

(B) participate in the investnent
and managenent of an organization's funds;
and

(© meke recommendations to private
and public fund-granting organi zations on
prograns and projects concerning the
adm ni stration of justice, the | egal system
or inprovenent of the |aw.

COMMENT

As a director, nenber, non-Iegal
advi ser, officer, or trustee of an
organi zation that is devoted to the
adm nistration of justice, the |egal system
or inprovenent of the law or for a
not-for-profit charitable, civic,
educational, fraternal or sororal, or
religious organization, a judge may solicit
menber shi p and encourage or endorse
menbership efforts for the organization, as
long as the solicitation cannot reasonably be
percei ved as coercive and is not essentially
a fund-raising nmechanism Solicitation of
funds and solicitation of nenberships
simlarly involve the danger that the person
solicited will feel obligated to respond
favorably to the solicitor who is in a
position of control or influence. A judge
may be listed as a director, officer, or
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trustee of an organi zation but nust not
engage in direct, individual solicitation of
funds or nenberships in person, by tel ephone,
or in witing, for that organization, except
in the followi ng cases: (1) a judge may
solicit, for funds or nenberships, other

j udges over whomthe judge does not exercise
appel l ate or supervisory authority; (2) a
judge may solicit, for nmenbership in an
organi zati on descri bed above, other persons
if neither those persons nor persons with
whom they are affiliated are likely to appear
before the court on which the judge serves;
and (3) a judge who is an officer of an
organi zati on descri bed above may send a
general nenbership solicitation mailing over
the judge's signature.

Use of an organi zation's |letterhead for
fund-rai sing or nmenbership solicitation does
not violate Canon 4C (4) if the letterhead
lists only the judge's nane and office or
ot her position in the organization. A
judge's judicial office also may be listed if
conparable information is |listed for other
i ndi viduals. A judge nust nake reasonabl e
efforts to ensure that court officials, the
judge's staff, and others subject to the
judge's direction and control do not use or
refer to their relationship with the judge to
solicit funds for any purpose, charitable or
ot herw se.

Al though a judge is not permtted to be
a guest of honor or speaker at a fund-raising
event, Canon 4 does not prohibit a judge from
attendi ng an event if otherw se consi stent
with this Code.

Cross—reference—AsStoexenpttontor—foerrer
rudges—approved—for—recatt—see—Canon—6€C-
D. Financial Activities

(1) A judge shall not engage in business
or financial dealings that:

(a) reasonably woul d be perceived to
vi ol ate Canon 2B; or
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(b) involve the judge in frequent
transacti ons or continui ng business
rel ati onships with |awers or other persons
likely to cone before the court on which the
j udge serves.

COMMENT

Canon 4D (1)(b) is necessary to avoid
creating an appearance of exploitation of
office or favoritismand to mninmze the
potential for recusal. A judge also should
di scour age members of the judge's family from
engagi ng in dealings that reasonably would
appear to exploit the judge's judicial
position. Wth respect to affiliation of
relatives of the judge with law firns
appearing before the judge, see the Conment
to Canon 3D (1)(d) relating to recusal.

Participation by a judge in business and
financial dealings is subject to the general
prohi bitions in Canon 4A agai nst activities
that cause a substantial question as to
impartiality, denean the judicial office, or
interfere with the proper performance of
judicial duties. Such participation also is
subject to the general prohibition in Canon 2
agai nst activities involving inpropriety or
t he appearance of inpropriety and the
prohi bition in Canon 2B agai nst m suse of the
prestige of judicial office. 1In addition, a
judge nmust nmaintain high standards of conduct
in all of the judge's activities, as set
forth in Canon 1. See the Comment to Canon
4B regardi ng use of the phrase "subject to
ot her provisions of this Code."

(2) Subject to other provisions of this
Code, a judge nmay hold and nanage
i nvestnments, including real estate, and
engage in other renmunerative activities
except that a full tine judge shall not hold
a directorship or office in a bank, insurance
conpany, lending institution, public utility,
savings and | oan associ ation, or other
busi ness, enterprise, or venture that is
affected with a public interest.
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Eross—reference—AsSto—exenpttonfor—forrer
ruages—approved—for—recatH—see—Canon—6€-

(3) A judge shall nmanage investnents and
other financial interests to mnimze the
nunber of cases in which recusal would be
required. As soon as practicable w thout
serious financial detrinent, a judge shal
di spose of those financial interests that
m ght require frequent recusal.

(4) A judge shall neither use nor
di sclose, in financial dealings or for any
ot her purpose not related to the judge's
judicial duties, information that is acquired
in his or her judicial capacity and that is
confidential, privileged, or otherw se not
part of the public record.

Cross reference: As to court records, see
Title 16, Chapter 1000 of the Maryl and Rul es.
As to prohibitions against, and penalties
for, inproper disclosure or use of

i nformati on by governnment officials and

enpl oyees, see Code, State Governnent
Article, 8815-507 and 15-903. As to civil
and crimnal provisions governing inproper

di scl osure of information, see, e.g., Code,
State Governnent Article, 8810-626 and 10-627
(public records) and Code, Tax- Gener al
Article, 813-1018 (tax information).

(5) A judge shall not accept, and shal
ur ge members of the judge's household not to
accept, a bequest, favor, gift, or | oan from
anyone except for:

(a) contributions to a judge's
canpaign for judicial office that conply with
Canon 5;

(b) a book, tape, or other resource
materi al supplied by a publisher on a
conplinmentary basis for official use, a gift
incident to a public testinonial, or an
invitation to a judge and the judge's spouse
or guest to attend a bar-related function or
an activity devoted to the adm ni stration of
justice, the |legal system or inprovenent of
the | aw,
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(c) an award, benefit, or gift
i ncident to the business, profession, or
ot her separate activity of a spouse or other
member of the judge's household, including an
award, benefit, or gift for the use of both
t he househol d nmenber and judge (as spouse or
househol d nmenber), if the award, benefit, or
gift could not reasonably be perceived as
i ntended to influence the judge in the
performance of judicial duties;

(d) ordinary social hospitality;

(e) a gift froma friend or relative,
for a special occasion, such as an
anni versary, birthday, or wedding, if the
gift is fairly comensurate with the occasion
and the friendship or relationship;

(f) a bequest, favor, gift, or |oan
froma relative or close personal friend
whose appearance or interest in a case would
in any event require a recusal under Canon
3D

(g) aloan froma lending institution in
its regul ar course of business on the sane
terms generally available to persons who are
not judges;

(h) a fellowship or schol arship awarded
on the sane terns and based on the sane
criteria applied to other applicants; or

(i) any other bequest, favor, gift, or
loan if: (1) the donor or lender is not a
person whose interests have cone or are
likely to cone before the judge and (2) the
judge reports, on the judge's financial
di scl osure form all bequests, favors, gifts,
and | oans required under Rule 16-815 to be
report ed.

COMMENT
However innocently intended, favors or
gifts frompersons not in a judge's inmedi ate

famly may create an appearance that the
j udge coul d be inproperly beholden to the
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donor.

Simlarly, a bequest, favor, gift, or
| oan to a member of the judge's household
m ght be viewed as intended to influence the
judge. Therefore, a judge nmust informthose
househol d nmenbers of the rel evant et hical
constraints on the judge in this regard and
di scourage those househol d nenbers from
violating the constraints. However, a judge
cannot reasonably be expected to know oOr
control all of the business and financi al
activities of all members of the judge's
household.

Canon 4D (5)(b) and (i) governs,
respectively, acceptance of an invitation to
a lawrelated function and of an invitation
paid for by an individual |awer or group of
| awyers.

A judge may accept a public testinonial,
or a gift incident thereto, only if the donor
IS not an organi zati on whose nenbers conpri se
or frequently represent the sane side in
litigation, and the testinonial or gift
conplies with other provisions of this Code.
See Canons 2B and 4A (1).

A gift that is nmade to a judge, or a
member of the judge's household, and is
excessive in value raises questions about the
judge's impartiality and the integrity of the
judicial office and mi ght require recusal of
the judge. See, however, Canon 4D (5)(f).

E. Fiduciary Activities

(1) (a) Except as provided in Canon 4E
(1) and then only subject to other provisions
of this Code and statutes, a judge shall not
serve as a fiduciary.

(b) A judge may serve as a fiduciary
for a member of the judge's family.

(c) A judge who has served as a

trustee of a trust since Decenber 31, 1969,
may continue to do so as allowed by | aw
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(2) A judge shall not agree to serve as
a fiduciary if it is likely that, as a
fiduciary, the judge w il be engaged in
proceedi ngs that ordinarily would cone before
the judge or if the estate, trust, or ward
becones involved in adversary proceedings in
the court on which the judge serves or in a
court under the appellate jurisdiction of the
court on which the judge serves.

(3) The restrictions that apply to
personal financial activities of a judge al so
apply to the judge's fiduciary fi nanci al
activities.

COMMENT

The Tinme for Conpliance provision of this
Code (Canon 6D) postpones the tine for
conpliance with certain provisions of Canon
4E in sone cases.

Comm ttee note: Code, Estates and Trusts
Article, 885-105 (b)(5) and 14-104 prohibit a
judge fromserving as a persona
representative or trustee for sonmeone who is
not a spouse or within the third degree of
relationship (al though a judge serving as
trustee as of 12/31/69 is allowed to continue
in that capacity). Neither the 1987 Maryl and
Code of Judicial Conduct nor any other

Maryl and | aw explicitly prohibits a judge
fromserving as any other type of fiduciary
for anyone.

Cress—reference—Asto—exenptiontoer—forrer
rudges—approved—+for—+ecalH—seeCanon—6C-
F. Service as Arbitrator or Mediator

A judge shall not act as an arbitrator
or nedi ator or otherw se performjudicial
functions in a private capacity unl ess
expressly authorized by |aw.

COMMENT

Canon 4F does not preclude a judge from
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participating in settlenment conferences. |If
by reason of disclosure nmade during or as a
result of a conference, a judge's
impartiality m ght reasonably be questi oned,
t he judge should not participate in the
matter further. See Canon 3D (1).

Sross—reference—As—to—exenption—tor—forrer
ruadges—approved—for—recatH—see—Canon—6€-

CANON 6

Compliance

A. Courts

This Code applies to each judge of the
Court of Appeals, the Court of Speci al
Appeal s, a circuit court, the District Court,
or an orphans' court.

B. Construction

Vi ol ation of any of the Canons by a
j udge may be regarded as conduct prejudicial
to the proper administration of justice
wi thin the nmeaning of Maryland Rul e 16-803
(j), as to the Comm ssion on Judici al
Disabilities.

Conmittee note: Wiether a violation is or is
not prejudicial conduct is to be determ ned
by the Court of Appeals of Mryl and.

Maryl and Constitution, Article IV, 84B gives
that Court the authority to discipline any

j udge upon recommendati on of the Conm ssion
on Judicial Disabilities. This disciplinary
power is alternative to and cunmulative with

t he i npeachnment authority of the Cenera
Assenbl y.

C. Former Judges

Thi s Code—other—than—Canon—4€
) S vie
(9'?'!f?b'f’ 95°;ef ?“d E@“F'““E“E?I. - f
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e ites) I f .
Arbtt+ater—or—Medtator) applies to each
former judge of one of those courts who is
approved for recall for tenporary service
under Maryland Constitution, Article IV, 83A

Cross reference: As to approval of a forner
judge for recall, see Code, Courts Article,
81- 302.

D. Time for Compliance

An individual to whomthis Code becones
applicable shall conply inmediately with al
provi sions of this Code except: Canon 2C
(Avoi dance of Inpropriety and the Appearance
of Inpropriety), Canon 4D (2) (Financial
Activities), and Canon 4E (Fiduciary
Activities). The individual shall conply
wi th Canons 2C and 4D (2) and E as soon as
reasonably possible, and shall do so in any
event as to Canon 2C within two years and as
to Canon 4D (2) and E within one year.

Sour ce:

Canon 6.

Canon 6A is derived from Maryl and Code
(1987), Canon 6A, with the Conmittee note
om tted.

Canon 6B is derived from Maryl and Code
(1987), Canon 6B, with substitution of
"Canons" for "any of the provisions of this
Code of Judicial Conduct" to clarify that a
j udge can be charged only with violating a
Canon and not a Comment or Committee note.

Canon 6C is derived from Maryl and Code
(1987), Canon 6C, but wth Canen—4b{4) the
entire Code nade applicable to recalled
j udges.

Canon 6D is derived from ABA Code
(2000), Canon 6F.

Rul e 16-813 was acconpanied by the follow ng Reporter’s
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Not e.

The proposed anendnments to Rule 16-813
i npl ement a recomendati on nmade by the Study
Group on Recal |l ed Judges that the entire
Maryl and Code of Judicial Conduct be nmade
applicable to each fornmer judge who is
approved for recall.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANECUS

AMEND Rul e 16-815 to require that a
former judge approved for recall for
tenporary service file a certain financia
di scl osure statenent, as follows:

Rul e 16-815. FI NANCI AL DI SCLOSURE STATEMENT

a. Every judge and each forner |udge
approved for recall for tenporary service
under Maryl and Constitution, Article 1V, 83A
shall file with the State Court Adm ni strator
an annual financial disclosure statenent on
the form prescribed by the Court of Appeals.
Wien filed, a financial disclosure statenent
is a public record.

b. Except as provided in paragraph c of
this Rul e:

1. The initial financial disclosure
statenent shall be filed on or before Apri
15, 1987 and shall cover the period begi nning
on January 1, 1986 and endi ng on Decenber 31,
1986.
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2. A subsequent statenent shall be filed
annual ly on or before April 15 of each year
and shall cover the preceding cal endar year
or that portion of the precedi ng cal endar
year during which the judge held office or
the former judge recalled for tenporary
service actually served.

3. A financial disclosure statenent is
presuned to have been filed unless the State
Court Administrator, on April 16, notifies a
judge that the judge's statenment for the
precedi ng cal endar year or portion thereof
has not been received.

c. |If a judge or other person who files a
certificate of candidacy for nom nation for
an election to an el ected judgeship has filed
a statenment pursuant to 815-610 (b) of the
State Governnment Article, Annotated Code of
Maryl and, the person need not file for the
same period of time the statenent required by
paragraph b of this Rule.

d. The State Court Adm nistrator is
designated as the person to receive
statenents fromthe State Adm nistrative
Board of Election Laws pursuant to 815-610
(b) of the State Governnment Article.

e. Extension of Tinme for Filing.

1. Except when the judge or the forner
judge recalled for tenporary service is
required to file a statement pursuant to
815-610 (b) of the State Governnment Article,
Annot at ed Code of Maryland, a judge or forner
judge may apply to the State Court
Adm ni strator for an extension of tinme for
filing the statenent. The application shal
be submitted prior to the deadline for filing
the statenment, and shall set forth in detai
t he reasons an extension is requested and the
date upon which a conpleted statenment will be
filed.

2. For good cause shown, the State Court
Adm ni strator may grant a reasonable
extension of time for filing the statenent.
Whet her he the State Court Admi nistrator
grants or denies the request, the State Court
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Adm ni strator shall furnish the judge or
former judge and the Judicial Ethics
Commttee with a witten statenent of his the
State Court Adm nistrator’s reasons, and the
facts upon which this decision is based.

3. Ajudge or fornmer judge who is
di ssatisfied wwth the State Court
Adm ni strator's decision may seek revi ew by
the Judicial Ethics Commttee by filing with
the Commttee a statenent of reasons for the
judge's or fornmer judge' s dissatisfaction
within ten days fromthe date of the State
Court Administrator's decision. The
Commttee may take the action it deens
appropriate with or without a hearing or the
consi deration of additional docunents.

f. Failure to File Statenment - Inconplete
St at enent .

1. Ajudge or fornmer judge recalled for
tenporary service who fails to file a tinely
statenent, or who files an inconplete
statenent, shall be notified in witing by
the State Court Administrator, and given a
reasonable tinme, not to exceed ten days,
within which to correct the deficiency. |If
t he deficiency has not been corrected within
the tinme allowed, the State Court
Adm ni strator shall report the matter to the
on Judicial Ethics Committee.

2. If the Committee finds, after inquiry,
that the failure to file or the om ssion of
informati on was either inadvertent or in a
good faith belief that the omtted
i nformati on was not required to be disclosed,
the Conmttee shall give the judge or forner
judge recalled for tenporary service a
reasonabl e period, not to exceed 15 days,
wi thin which to correct the deficiency.

G herwi se, the Commttee shall refer the
matter to the Commi ssion on Judici al
Disabilities. If a judge or forner judge
recalled for tenporary service who has been
allowed additional tine within which to
correct a deficiency fails to do so within
that tinme, the matter shall also be referred
to the Commi ssion on Judicial Disabilities.
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g. This rule applies to any each judge of
a court naned in Canon 6 A who has resigned
or retired in any cal endar year, with respect
to the portion of that cal endar year prior to
his the judge’s resignation or retirenment
and to each fornmer judge approved for recal
for tenporary service with respect to that
portion of each cal endar year during which
the former judge actually served.

Source: This Rule is forner Rule 1233.

Rul e 16-815 was acconpani ed by the followi ng Reporter’s
Not e.

In conjunction with proposed anendnents
to Rule 16-813, Rules 16-815 is proposed to
be anended to require that a former judge
approved for recall for tenporary service
under Maryland Constitution, Article IV, 83A
file a financial disclosure statenent that
covers the portion of the precedi ng cal endar
year during which the former judge recalled
for tenporary service actually served.
Stylistic changes al so are nade.

The Reporter explained that this itemoriginated froma
letter from Chief Judge Bell stating that a najority of the Study
G oup on Recall ed Judges had recommended to the Court of Appeals
that Canon 6 be anended to delete the exenption as to certain
recall ed judges. (See Appendix 8). The letter asked the Rul es
Commttee to prepare an anendnent to Canon 6 making the entire
Code of Judicial Conduct applicable to all judges approved for
recall. The Reporter drafted the necessary changes, but she said
that she has been advised by judges famliar with the Study

G oup’s recomrendations that the wording of the Reporter’s note

acconpanyi ng the proposed changes should be revised. She told
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the Commttee that Ms. Veronis could explain what the Study G oup
had actually recommended and how this Rul e should be anended.

The Reporter also received a comunication from M. Veronis that
provi ded that Rul e 16-815, Financial D sclosure Statenent, should
be redrafted as well for the Court to consider whether all former
j udges who are approved for recall for tenporary service need to
file a financial statenment. |If a retired judge is approved for
recall and is hearing cases, the question is whether 100% of the
et hi cal canons should apply to that fornmer judge. Currently,
there are exenptions of certain Canons, which can be seen in the
Conpl i ance portion of Canon 6.

The Chair commented that sone judges may not be happy about
filing the financial disclosure statenent, but he observed that
if alawer wants to check on a judge, and he or she finds a
retired, specially assigned judge who earned $250, 000 from
arbitration in which the opposing counsel participated, it may be
a problem He said that he did not think that any of the judges
objected strenuously to filing a financial disclosure form M.
Veroni s remarked that none of the judges had comunicated to her
any problemwth filing the form The Chair stated that the
proposed changes to Rule 16-815 conply with the spirit of Chief
Judge Bell’'s letter, and the Court can take a look at it. By
consensus, the Comrittee approved the changes to Rule 16-815.

The Chair drew the Conmttee’'s attention to Rule 16-813,
whi ch he said was the nore problematic Rule. He noted that there
are several ways to approach the Rule. One is to change the
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Reporter’s note, because there was sone confusion about what the
Study Goup actually recommended. The Commttee can submt the
Rul e in conpliance with Chief Judge Bell’s request in his letter
of June 6, 2006, because the Court wll hold a hearing and hear
frominterested persons on how nmuch, if any, of an adjustnent
there should be on the ability of a retired judge to be specially
assigned to hear cases and at the sane tinme, do sone nedi ation,
arbitration, alternative dispute resolution, etc. The Commttee
can | ook at the Rule making sure that it is in conpliance with
the requirenment as to formand subnmt the Rule w thout the
current Reporter’s note, but with an adjusted Reporter’s note
saying to the Court that the Rule is presented to the Court to
conply with Chief Judge Bell’s request. The Chair expressed his
preference for doing this.

Judge McAuliffe said that he had an i ssue with the proposed
Rule. He said that he had read the Study G oup’ s Report
t horoughly, and he did not renmenber that they had reconmended
that recalled judges may not serve as arbitrators or nediators.
The proposed change to the Rule takes away the exclusion for
retired judges, so that it is not consistent wth the
recommendati on of that group. He referred to section C. of Canon
6 under Conpliance, pointing out that he had no problemwth
maki ng t he Code applicable to charitable, civic, and governnent al
activities, to financial activities, or to fiduciary activities,
but he had a big problemw th maki ng the Code applicable to

service as an arbitrator or nediator. He suggested that this
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provision read: “This Code, other than Canon 4F (Service as
Arbitrator or Mediator), applies to each fornmer judge...”. This
woul d preserve the exclusion for recalled judges to serve as
arbitrators or nediators. He and the Honorable Howard Chasanow,
retired Court of Appeals judge, do a fairly large vol une of
medi cal mal practice and other nediations in the State, and Judge
McAuliffe added that he feels that he nmakes a nore val uabl e
contribution by hel ping to di spose of many cases through
medi ation than as a recalled judge. |If the proposed change to
the Code is adopted as Judge Bell would like it even though the
Study Goup did not, Judge McAuliffe said that he probably woul d
be required to give up sitting as a recalled judge, and he woul d
not like to do that. M. Mchael remarked that many insurance
carriers will only use nediators who are retired judges, because
the carriers are concerned that practicing |awers will not have
the objectivity to properly consider their defense clains. He
cautioned that any amendnent to the Rule should not contravene
the public policy of Maryland that favors settlenent of cases.
The Chair said that he agreed with Judge MAuliffe. Judge
Hell er noted that recalled judges can only sit for a specific
amount of time. That neans for a good part of the year, they
woul d not be permitted to sit, yet they would al so not be
permtted to serve as nediators. The Chair said that the
Honor abl e Joseph Manck, Adm nistrative Judge of the Crcuit Court
for Anne Arundel County, had |l eft a nessage stating that he was
very concerned about what this Rule would do to the pool of
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retired judges sitting in his county. Mich discussion wll be
required before there is a final decision. Judge MAuliffe
guestioned as to why the Rules Commttee has been asked to draft
a Rule that is contrary to what the Study G oup reconmended. The
Chair responded that the Commttee is being asked to present the
Court with a rule for their consideration. Judge MAuliffe
recommended sending the Rule to the Court with the changes
suggested today. The Chair suggested that Judge McAuliffe’s

| anguage be put in with brackets, so that the Court can consider
it as an alternative. Judge MAuliffe responded that his notion
was to provide to the Court |anguage that the Rules Conmttee
recommends. The Court always has the alternative available. M.
Brault seconded the notion. He said that he could not enphasize
enough the role of the retired judge as nedi ator in the nedical
mal practice arena. Those cases are difficult to settle, and it
often takes a retired judge to effect a settlenent. He agreed
with M. Mchael that many carriers will only participate in

medi ations in which a retired judge is the nediator. M. Brault
added that in many of his firm s cases, including comrercial
cases, the parties request a retired judge to nedi ate.

The Chair said that to ensure that the m nutes are clear,
section C. of Canon 6 only pertains to retired judges who are
recalled for tenmporary service in the court system There is
still available the core of judges who do not wish to sit in the
courtroombut are willing to conduct in nediation and arbitration

privately. This Canon would not apply to those judges. The
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Chair pointed out that many judges will serve as nedi ators and
arbitrators and will also serve on recalled status. This is the
probl em not the judge who never wants to sit in a courtroom
again. M. Brault observed that the judges being discussed are
the really excellent ones, good at nediati on and good on the
bench.

The Chair reiterated that there are several ways to approach
this issue. One way is to conply wth the request of the Court.
The | ast paragraph of Chief Judge Bell’'s letter states that to
facilitate further consideration, the Cormittee should prepare an
amendnent to Canon 6 nmaking the entire Code applicable to al
j udges approved for recall. Judge MAuliffe pointed out that the
second paragraph of Chief Judge Bell’s letter states that a
majority of the Study G oup on Recall ed Judges has recommended to
del ete the exenption, and Judge MAuliffe stated his belief that
this is not correct. Another way is to consider the historical
under pi nnings for the request. The easiest way to handle this is
to put Judge McAuliffe's |Ianguage in a bracket and explain that
the Commttee wished to present this |anguage because of a
concern that highly qualified judges will not apply to be
approved for recall. The Chair said that he would do what ever
the majority of the Commttee wanted to do.

M. Sykes expressed the opinion that the suggested change to
t he | anguage of section C. should be nmade, and a note shoul d
acconpany it that the Cormmttee considered the original form of

t he request but recommends nodification and then explain why.
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The Chair agreed, stating that if the Court prefers the | anguage
in the other format, it can sinply strike out the |anguage
suggested by the Committee. Judge Heller remarked that the

expl anation should indicate that the change is being proposed not
only for the reasons discussed today, but because the Study G oup
did not necessarily endorse the change. The Chair responded that
he was not certain as to what the Study G oup recommended. The
Reporter asked Ms. Veronis what the Study G oup’s reconmendati on
actually was. M. Veronis answered that they recomended t hat

t he Code becone applicable to retired judges who serve a certain
nunber of days per year. Judge MAuliffe added that the Study
Group put sone limtations on how nuch a retired judge woul d be
able to sit if the judge was doing arbitration and nedi ati on
work. They specifically considered it and specifically left this
type of work avail abl e.

The Chair suggested that the Commttee work on an
alternative that is consistent with what a majority of the Study
G oup recommended. The change would be to the comment to Canon
4F. It could read: “Canon 4F does not apply to a former judge
who serves as a specially assigned judge for less than __
nunber of days a year.” M. Sykes questioned whether it should
be a three-nonth limtation. The Chair asked the Conmittee what
an appropriate limtation should be. M. Veronis responded that
it worked out to 123 days per year. The recomendation was half

of the days authorized by Code, Courts Article, 81-302. The
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Chair expressed his preference for |eaving the nunber of days
bl ank and letting the Court of Appeals decide the nunber. Sone
j udges have full pensions; other judges have partial pensions
because they did not serve the nunber of years required for a
full pension. The Rule cannot be based on the assunption that
every one of the judges who will be affected by this has a ful
pensi on. Mst do, but many do not. |If the Court wants to follow
the Study Group’s recommendation, it can put in an appropriate
nunber. He asked Judge McAuliffe if that would be satisfactory,
or if he prefers to maintain the current exenption of Canon 4F
fromthe conpliance provisions of Canon 6C, Fornmer Judges. Judge
McAuliffe replied that his notion is to maintain the current
exenption. M. Brault offered to be the sponsor of the notion,
and M. Mchael also offered. Judge MAuliffe said that he was
willing to be the sponsor. The Chair stated that the notion was
jointly offered by M. Brault, M. Mchael, and Judge MAuliffe.
The Vice Chair inquired as to how many days the Code all ows
aretired judge to sit. Judge MAuliffe answered that the total
anount that a judge may be paid for sitting as a recalled judge
is one-third of a current judge’'s salary. Judge Dryden conmented
that a recalled judge can sit every day. Judge MAuliffe agreed,
but noted that the judge cannot get paid for sitting every day.
Judge Dryden added that a retired judge cannot get paid nore than
a sitting judge. M. Sykes expressed the opinion that if a
retired judge is sitting for a substantial period of tinme, he or

she shoul d not be al so doing outside work such as nedi ati on.
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Judge Kaplan said that in Baltinore City, a retired judge can sit
180 days, but only be paid for sonething |like 88 days. The Chair
inquired as to who inposes the 180-day limt. Judge Kapl an
replied that this is in the Code. M. Veronis added that the
statute, Courts Article, 81-302, limts the total nunber of days
that a recalled judge can sit. The Vice Chair asked if a judge
ever sits wi thout being paid. Judge McAuliffe noted that the
Honor abl e Law ence Rodowsky, retired judge of the Court of
Appeal s, and the Honorable Charles Mylan, retired judge of the
Court of Special Appeals, sit half-tinme, and they are not paid
for nore than a third of the time. M. Sykes reiterated that he
felt that if a retired judge is sitting so nuch that he or she is
alnmost like a full-tinme judge, then the arbitration and nedi ation
could conceivably interfere with the judge' s judicial duties.
Judge Kaplan comrented that the retired judges in Baltinmore City
sit three or four days a week, and on one day of the week that
they do not sit, they do nmediation. Judge Norton renmarked that
if the judges abuse their position, they will not be called back.

The Chair asked for a vote on the notion on the floor. The
nmotion carried by a majority vote, but the Chair noted that the
vote was not unani nous, because his approach was to bracket the
| anguage suggested by Judge MAuliffe.

The Chair told the Conmittee that he regretted to inform
themthat this was Judge Heller's last official neeting as a
menber of the Rules Conmittee. Judge Murphy thanked Judge Hell er

for her service to the Commttee, and the Commttee gave her a
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round of appl ause.

The Chair adjourned the neeting.
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