COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Commttee held in Room
1100A,, People’ s Resource Center, 100 Community Pl ace,
Crownsvill e, Maryland on Septenber 10, 1999.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Joyce H. Knox, Esq.

Al bert D. Brault, Esq. Ti mot hy F. Mal oney, Esq.
Hon. Janes W Dryden Anne C. (gl etree, Esq.
Bayard Z. Hochberg, Esg. Larry W Shipley, Cerk

H. Thomas Howel |, Esg. Sen. Norman R Stone, Jr.
Hon. G R Hovey Johnson Melvin J. Sykes, Esq.

Harry S. Johnson, Esg. Roger W Titus, Esq.

Hon. Joseph H. H. Kapl an Del. Joseph F. Vallario, Jr.
Richard M Karceski, Esq. Robert A. Zarnoch, Esq.

Robert D. Klein, Esq.

I n attendance:
Sandra F. Haines, Esq., Reporter
Sherie B. Libber, Esq., Assistant Reporter
Mark T. McDernott, Esq.
Steven P. Lemrey, Esq., Comm ssion on Judicial
Disabilities
Ken Crocken, Rules Conmttee Intern

The Chair convened the neeting. He asked if there were any
additions or corrections to the mnutes of the May, 1999 and
June, 1999 Rules Conmittee neetings. There being none, Judge
Kapl an noved that both sets of m nutes be approved as presented,
the noti on was seconded, and it passed unani nously.

The Chair announced that Steven P. Lemmey, Esq.,

I nvestigative Counsel to the Judicial Disabilities Conm ssion,

was present, and he wanted to nake a statenent about the proposed



change to Canon 3 A of Rule 16-813, which is to be considered as
agenda item#7. M. Lemmey said that he would have to | eave the
meeting, but he told the Commttee that the Judicial Disabilities
Comm ssion had no problemw th the proposed change to Canon 3 A
which clarifies that a judge may conment about a pendi ng or
i npendi ng proceedi ng under certain conditions.

The Chair stated that the Vice Chair, M. Brault, M.
Howel |, the Reporter, and the Chair had attended a Court of
Appeal s conference the day before to discuss the proposed
Attorney Disciplinary Rules. The Court declined to adopt the
proposed changes to the Rul es, expressing the concern that
attorneys are the only group of professionals who get "two bites
of the apple” in disciplinary proceedings. Attorneys are
entitled to an evidentiary hearing before an Inquiry Panel and an
evidentiary hearing in circuit court. The Honorable Alan M
W ner and the Honorable John C. Eldridge were particularly
concerned about this. They pointed out that the proposed Rul es
provi de for discipline of attorneys which is different than that
of physicians, dentists, chiropractors, etc. The two-hearing
process is causing delays in the system The Court has requested
that the Attorneys Subcommttee, and then the full Rules
Comm ttee reconsider the Rules as quickly as possible to come up
wi th proposed alternatives to the two-tiered hearing system

M. Brault conmmented that some of the people who attended
the hearing were very surprised that the Court did not
substantively consider the Rules. He and M. Howell were

prepared to answer criticisns that the Court m ght have had.



Representatives of the Maryland State Bar Association (NMSBA) were
al so present to speak about the proposed Rules, but their issues
becane nobot when the Rules were sent back to the Rules Committee.
M. Brault said that he and the Rules Conmttee Reporter net with
Janmes Thonpson, Esqg., President of the MSBA, and ot her NMSBA
representatives, including Paul Carlin, Esq. and Al bert
Wnchester, to discuss the situation. M. Thonpson will be
creating a study group right away to try to devel op a strategy.
The group will |look at the attorney discipline systens in other
states. The Court had asked how many ot her states have two-
tiered systens, but unfortunately M. Brault had not been
prepared to answer the question. The MSBA representatives are
willing to work with the Attorneys Subcomrittee to come up with
an alternative. M. Thonpson is contenplating an inventory of
di sciplinary systens of other states and the procedures fromthe
current systemthat the MSBA would like to retain. Before a new
set of rules is undertaken, the basic policy question of how the
system shoul d be organi zed needs to be answered.

The Vice Chair noted that the question Judge WIner seens to
be asking is what is so special about attorneys that they nerit a
confidential hearing prior to a public hearing when being
di sci pli ned, although no other professionals are entitled to this
system M. Howell pointed out that physicians get two bites of
the apple, when a case goes to a health clains arbitration panel
before it goes to the circuit court. Wrkers conpensation cases
get a de novo hearing at the circuit court level. The Vice Chair

observed that these exanples do not include a confidenti al



hearing. M. Sykes observed that judges are not entitled to a
confidential hearing. The Chair added that once formal charges
are initiated against a judge, the matter is no |onger
confidenti al .

M. Brault remarked that he had been discussing the matter
with M. Lemmey earlier. M. Lemmey had been a prosecutor for
t he Physicians Board of Quality Assurance. M. Brault said that
in 1986, he had been a nenber of a conmi ssion investigating
medi cal mal practice cases. The data indicated that the nedica
prof ession was not policing itself properly. The change in the
physi cians’ discipline systemresulting in the formation of the
Board of Quality Assurance grew out of that finding. M. Brault
said that he had never heard a conplaint that attorneys are not
doing a good job of disciplining thenselves. The Chair agreed
with M. Brault, but observed that holding two hearings takes a
long tine. The question is if the delay is worth the wait. This
is a policy question. No one seens to be conpl ai ni ng about the
two-tiered system Physicians are not conpl aining that they
woul d prefer two hearings |ike the attorney disciplinary system
has.

The Vice Chair commented that Judge W1l ner seens to feel
strongly about not having a two-tiered system The Chair added
that sonme of the other judges did not express the desire to do
away with the two-tiered systemas long as the delay is cut down.
It may be possible to do away wth the Review Board and hold a
full Inquiry Panel hearing. There may be a delay in getting the

transcript to the Review Board. It may be preferable to sinply



send a summary of the Inquiry Panel proceedings to the Review
Board, particularly when the Board is not naking a deneanor-based
credibility assessnment. The Vice Chair remarked that the current
proposed Rul es cone close to doing that -- the Review Board is

al nost non-existent. M. Howell expressed his agreenent that the
Revi ew Board could be elimnated, and the Inquiry Panel Hearing
changed to a full due process hearing, which is reviewed by the
Court.

M. Sykes noted that sone attorney disciplinary cases take a
very long time before they are resolved. The Chair suggested
that information should be obtained as to the tinme lines in the
| ast 15 attorney discipline cases in which the Court inposed
discipline. The tinme line should include when the case went to
the Inquiry Panel, the Review Board, and the circuit court. The
idea is to find if there were any delays and why they happened.

It is possible that if the two hearings can be shown to be
important, and the delays in the systemcan be elimnated, a
majority of the Court nay approve the Rul es.

M. Titus remarked that what separates out the |egal
prof ession fromother professions is that the business of
attorneys is "trouble.”™ This produces nore conplaints than in
ot her prof essi ons.

M. Titus continued that one of the issues for consideration
is whether to continue with the procedure of a statenent of
charges filed after an inquiry panel hearing. An inquiry
proceeding is not a full trial, nor is it purely a Gand Jury

type of proceeding with paper subm ssions. An Inquiry Panel



consists of at |least two attorneys and one | ay person who | ook at
the conpl aint and the docunents, hear perhaps one or two

wi t nesses, and then decide whether to recomend the filing of a
statenent of charges. The Chair pointed out that one of the
argunents in favor of retaining the Review Board is that the

I nquiry Panels may protect their own and exonerate the attorney.
The check to prevent this from happening is the review by the
Revi ew Board. M. Hochberg added that some of the delay nay be
caused by the Ofice of Bar Counsel. He also noted that the

| nqui ry Panel serves to weed out the uninportant issues. The
Chair commented that the circuit court judge could weed those
out, but the Inquiry Panel can save the judge tine.

The Vice Chair noted that one of the reasons Judge Rodowsky
vot ed agai nst sending the Attorney Discipline Rules back to the
Rul es Comm ttee was that when he was in private practice, he had
represented an attorney in Baltinore at a panel hearing in which
the conplainant clearly lacked credibility. Judge Rodowsky
favors a hearing at which the attorney has a chance to defend
hi nsel f or herself. M. Howell commented that one of the issues
to be decided is whether the hearing should be conducted by a
panel of attorneys and |ay persons, elimnating the role of the
circuit court judge. This is the American Bar Associ ation nodel,
whi ch provides for a hearing body to hear the case, and then the
case goes to the highest court.

M. Brault said that the Attorneys Subcomr ttee had worked
with the O fice of Bar Counsel when drafting the Rules. The

Subcommittee had tried to accommpdate the needs of Bar Counsel



and the various deputies who attended the neetings.
Unfortunately, some of them decided that they disagreed with
certain provisions in the proposed Rules. M. Brault expressed
his agreenent with M. Hochberg that some of the delay nay be
caused by the Ofice of Bar Counsel. The Chair reiterated that
the survey of the tinme line of cases is inportant. Judge Kapl an
remarked that it is becomng nore difficult to find circuit court
j udges who are available to hear the attorney discipline cases,
and it mght be beneficial to elimnate the role of the circuit
court judge.

The Reporter noted that Harry Wl poff, Esq., Chairman of the
Inquiry Commttee, had pointed out that giving a conplainant a
chance to vent at the Inquiry Panel hearing helps to resolve sone
cases. Also, the attorney realizes that he or she is in trouble
and may be willing to make sonme changes or agree to a resol ution
of the matter. The Court may be willing to reeval uate the
phi |l osophy of having two hearings if it can be denonstrated that
the first hearing functions as an alternative di spute resol ution
proceedi ng. The Chair remarked that one of the problens with a
two-tiered systemis that sone people take advantage of the
delay. A neeting of the Attorneys Subconmttee is being

schedul ed to di scuss these Rul es.



Agenda Item 1. Consideration of certain proposed reconmendations
of the Fam |y/Donestic Subcomm ttee concerning adoption and
guardi anship termnating parental rights: Amendnents to:

Rul e 9-102 (Consents; Requests for Attorney or Counseling),
Rul e 9-103 (Petition), Rule 9-105 (Show Cause Order; Disability
of a Party; Qther Notice), Rule 9-106 (Appointnent of Attorney
— I nvestigation), and Letter to Senator Stone and Del egate
Vallario Re: (1) Code, Famly Law Article, 85-319 and (2)

Code, Family Law Article, 85-322 (c), (d), and (e)

Ms. Qgletree presented Rule 9-102, Consents; Requests for

Attorney or Counseling, for the Conmttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 9 - FAM LY LAW ACTI ONS

CHAPTER 100 - ADOPTI ON, GUARDI ANSHI P
TERM NATI NG PARENTAL RI GATS

AMEND Rul e 9-102 to conformthe form of
parental consent set out in section (c) to
certain statutory requirenents and to nake
certain changes to the formof consent of the
person to be adopted set out in section (d),
as follows:

Rul e 9-102. CONSENTS; REQUESTS FOR ATTORNEY
OR COUNSELI NG

(a) GCenerally

Except when otherw se permtted by
Code, Family Law Article, 85-312, 85-313, or
8§5-313.1, a judgnent of adoption or
guar di anshi p may not be entered wi thout the
consents prescribed by Code, Famly Law
Article, 85-311 or 85-317 (c)(2).
Cross reference: See Code, Fam |y Law
Article, 85-314 for provisions governing the
validity of consents.

(b) Revocation of Consent
(1) Tinme for Revoki ng Consent

An individual to be adopted may
revoke his or her consent at any tinme before
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entry of a judgnent of adoption. Any other
person or agency executing a required consent
to an adoption or guardi anship may revoke the
consent within 30 days after the consent is
si gned.

(2) Procedure for Revoking

An individual may revoke a consent to
an adoption or guardi anship only by a signed
witing actually delivered by nmail or in
person to the clerk of the circuit court
designated in the consent to receive the
revocation. An agency entitled to revoke a
consent to an adoption may do so (A) by
counsel on the record at the hearing required
by Rule 9-109 or (B) in a witing signed by
t he executive head of the agency and filed
with the court.

Cross reference: Rule 9-112.
(3) Action by Court upon Revocation

If a consent is revoked pursuant to
this Rule, the court shall (A) schedule a
hearing within three days to determ ne the
status of the petition and tenporary custody
of the child, (B) determ ne the imediate
custody of the child pending that hearing,
and (C) send to all parties and all persons
who previously consented to the adoption or
guar di anshi p, including the person who
revoked the consent, a copy of the
revocation, notice of the inmredi ate custody
determ nation, and notice of the schedul ed
hearing. This subsection does not apply to
actions governed by Code, Family Law Article,
8§5-312, 85-313, or §5-313.1.

Cross reference: Code, Famly Law Article,
885-311 and 5-317.

(c) Formof Consent of Parent to Adoption

The consent of a parent to an adoption
shall be in substantially the followng form



CONSENT TO ADOCPTI OV GUARDI ANSHI P
OR
REQUEST FOR ATTORNEY OR COUNSELI NG

1. Nane.

My nane is

2. Age and Conpetence.

My date of birth is and | am capabl e of
under st andi ng what this consent neans.

3. Status as Parent. Check all that apply.

(a) | am[ ] the nother [ ] the father (or) [ ] alleged
to be the father of , born on ,
at )
(nanme of hospital or address of birthplace)
in

(city, state, and county of birth)

(b) I was married to the nother of the child [ ] at the

time of conception|[ ] at the tinme the child was born.
4. Right to Attorney.

| understand that:

(a) The court will appoint an attorney for me if | am
under 18 years of age or if, because of a disability, | am
i ncapabl e of consenting to the adoption/guardi anship or of
effectively participating in the adoption/guardianship
pr oceedi ng.

(b) Even if I amnot entitled to a court-appointed
attorney, | amentitled to consult an attorney chosen by ne. |If

this is a consent to an adoption, the adoptive parents may agree
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to pay all or part of the attorney's fees on ny behalf and, if
this is an independent adoption (that is, where an agency is not
i nvol ved), the court may order the adoptive parents to do so.
(c) If 1 choose to seek the appointnent or advice of an

attorney, | cannot now consent to the adoption/guardi anship and
this Consent Formw || be ineffective as a consent.

Check one of the follow ng statenents:

[ ] | do not want an attorney.

[ ] | already have an attorney whose nane, address, and

t el ephone nunber are

( Nane) (Addr ess) (Tel ephone
Nunber)

[ ] | want an attorney.

5. Option of Adoption Counseling.
| understand that, if this is an i ndependent adoption, |

have the option of receiving adoption counseling and gui dance for
which a court may require the adoptive parents to pay. | also
understand that if | choose to seek such counseling or guidance,
| cannot now consent to the adoption and this Consent Formw ||
be ineffective as a consent to adoption.

Check one of the follow ng statenents:

[ ] I do not want adoption counseling and gui dance.

[ ] | amalready receiving or have recei ved adopti on

counsel i ng and gui dance.
[ ] | want adoption counseling and gui dance.
[IF A REQUEST | S MADE FOR AN ATTORNEY OR FOR ADOPTI ON

COUNSELI NG AND GUI DANCE, S| GN HERE AND DO NOT COVPLETE THE REST
OF TH' S FORM
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(Dat e) (Signature)

(Addr ess)

(Tel ephone Nunber)
6. Conpensati on.
| understand that by Maryland law | amnot allowed to

recei ve conpensation of any kind for the placenent of ny child,
except that reasonable and customary charges or fees for hospital
or nmedical or legal services may be paid on ny behalf.

7. Access to Birth and Adopti on Records.

| understand that when my child is at |east 21 years old,

my child or | or nmy child s other biological parent may apply to

the Secretary of Health and Mental Hygiene for access to certain

birth and adoption records. |If | do not want information about
me to be disclosed, | have the right to prevent disclosure by
filing a disclosure veto. | acknow edge receiving a copy of the

Maryl and Code, Family Law Article, Title 5, Subtitle 3A and a
formthat | may use if | want to file a disclosure veto.
(Thi s paragraph applies to adoptions finalized on or aftepn”|m3)
January 1, 2000.)

8. Adoption Search, Contact, and Reuni on Servi ces.

| understand that when nmy child is at |east 21 years

old, nmy child or I or nmy child s other biological parent may
apply to the Director of the Social Services Adm nistration of

t he Departnent of Human Resources for adoption search, contact,

and reunion services. By ny initials, | acknow edge receiving a
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copy of the Maryland Code, Famly Law Article, Title 5, Subtitle
4B.

“(initials)

7- 9. Effect of Consent.

| UNDERSTAND THAT, BY SIGNING THI S CONSENT, | AGREE TO THE
CONTENTS OF I T, AND THAT, UNLESS THIS | S A STEPPARENT ADOPTI ON I N
VH CH MY (HUSBAND) (W FE) 1S PROPOSI NG TO ADOPT MY CHILD, | AM
G VING UP ALL RI GHTS, DUTIES, AND OBLI GATI ONS W TH RESPECT TO MY
CH LD AND ALL RI GHTS TO PARTI Cl PATE | N ANY PROCEEDI NG FOR
ADOPTI ON OR GUARDI ANSHI P OF MY CHI LD.

8- 10. Right to Revoke Consent - Limtations.

| understand that the only way in which | can revoke this

consent is by delivering ny revocation to the foll ow ng person:

Clerk of the Grcuit Court for

(Nanme of County)

Attention: Adoption Cerk

(Address and Tel ephone Nunber of Court)

inwiting no later than ,

which is 30 days fromthe date |I sign this consent, that ny
consent is revoked. The revocation nmust be signed by ne and
shoul d contain ny printed nane and address and, to the extent
known, the nane, sex, and date of birth of nmy child.

| understand that revocation by tel ephone or other oral
conversation or by witing to anyone other than the person naned

above will not constitute a valid revocation. | understand that |
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may deliver ny witten revocation by mail or in person, but if it
is not received by the clerk by the date stated above, it wll
not constitute a valid revocation.
9~ 11. Consent.
Having read carefully all of the above statenents (check
one of the follow ng statements):
[ 1 I freely, voluntarily, and unequivocally consent to the

adoption of ny child by and or the

person or persons whose nane(s) is/are unknown to nme, but known
to the court. | further consent that the prospective adoptive
parents may have i nmedi ate and tenporary custody of ny child.

[ 1 I freely, voluntarily, and unequivocally consent to a

j udgnment appoi nting as the guardian of ny child,

with the right of the guardian to consent to adoption or
| ong-term care short of adoption.

16— 12. \Waiver of Notice of Adoption or Guardi anship
Pr oceedi ng.

| understand that, based on this consent, a petition for
adoption or guardianship will be filed in court and that | have
the right to be notified when the petition is filed and of
further proceedi ngs concerning the guardi anship or adoption.
al so understand that | nmay waive ny right to notice.

Check one of the follow ng statenents:

[ ] | waive notice of all proceedings concerning the adoption
or guardi anship, including entry of judgnment. | understand that a
court representative may nonet hel ess contact ne in connection

wi th these proceedings.
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[ ] I want to receive notice of the filing of the petition but
wai ve notice of all further proceedi ngs concerning the adoption
or guardi anship. | understand that notice will be sent to the
address given by nme on this formunless | advise the clerk of the
court stated in Paragraph 8 10 of this consent, in witing, of a

change in ny address.

[ ] | want to receive notice of the filing of the petition and
of further proceedings concerning the adoption or guardi anship
until mnmy parental rights have been term nated. | understand that
notice will be sent to the address given by nme on this form
unl ess | advise the clerk of the court stated in Paragraph 8 10
of this consent, in witing, of a change in ny address.

11. | acknow edge that | have read this consent or have had it
read to ne, that | understand it, and that | have received a copy
of the signed consent to keep. | further acknow edge that no one
has persuaded nme to sign this consent or any other form or paper
regarding this adoption or guardi anship against nmy will.

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing consent formare true to the best of ny

know edge, information, and belief.

(Dat e) (Signature)

(Addr ess)

(Tel ephone Nunber)
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(d)

Form of Consent of Person to be Adopted

The consent of a person to be adopted shall be in

substantially the following form

CONSENT TO ADOPTI ON
OR

REQUEST FOR ATTORNEY

1. Nane.
My nane is
2. Age and Place of Birth.
(a) | amat least 10 years old. My date of birth is
(b) I was born at
(nanme of hospital or address of birthplace)
in
(city, state, and county of birth)
3. Right to Attorney.
| understand that:
(a) The court will appoint an attorney for me if (i)
because of a disability, |I amincapable of consenting to the

adoption or of effectively participating in the adoption

proceeding or (ii) nmy adoption or guardi anship would

involuntarily term nate the parental rights of at |east one of ny

parents.

(b)

for

ne,

Even if the court is not required to appoint an attorney

i f

am under

18 years of age the court may nevert hel ess

appoint an attorney for ne.
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(c) If 1 choose to seek the appointnent or advice of an
attorney, | cannot now consent to the adoption and this Consent
Formw ||l be ineffective as a consent.

Check one of the follow ng statenents:
[ ] | do not want an attorney.
[ ] | already have an attorney whose nane, address, and

t el ephone nunber are

( Nane) (Addr ess) (Tel ephone Nunber)'

[ ] | want an attorney.

[IF A REQUEST IS MADE FOR AN ATTORNEY, SIGN HERE AND DO NOT
COVWPLETE THE REST OF TH S FORM

(Dat e) (Signature)

(Addr ess)

(Tel ephone Nunber)

4. Access to Birth and Adoption Records.
| understand that when I am at |east 21 years old, ny

bi ol ogi cal parents or I may apply to the Secretary of Health and
Mental Hygi ene for access to certain birth and adoption records.
If I do not want infornmation about me to be disclosed, | have the
right to prevent disclosure by filing a disclosure veto when | am
at |east 20 years old. | acknow edge receiving a copy of the
Maryl and Code, Family Law Article, Title 5, Subtitle 3A and a
formthat | may use if | want to file a disclosure veto.

(Initials)
(Thi s paragraph applies to adoptions finalized on or after
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January 1, 2000.)

5. Adoption Search, Contact, and Reuni on Servi ces.

| understand that when I am at |east 21 years old, ny

bi ol ogi cal parents or I may apply to the Director of the Soci al
Services Adm nistration of the Departnent of Human Resources for
adoption search, contact, and reunion services. | acknow edge
receiving a copy of the Maryland Code, Famly Law Article, Title
5, Subtitle 4B.

(Initials)

4- 6. Effect of Consent and Adopti on.

| understand that, by signing this Consent, | agree to the
contents of it. | also understand that, if a court enters a
j udgment of adoption, | will becone the child of the persons who

adopt ne and I will no |onger be the Iegal child of any parent
whose parental relationship to ne is term nated by the judgnent.
5- 7. Right to Revoke Consent - Limtations
| understand that the only way in which | can revoke this

Consent is by delivering ny revocation to the foll ow ng person:

Clerk of the Grcuit Court for

(Nanme of County)
Attention: Adoption Cerk

(Address and Tel ephone Nunber of Court)

inwiting, prior to entry of a judgnent of adoption by a court,
that my consent is revoked. The revocation nust be signed by ne
and should contain ny printed nane, address, sex, date of birth,

and the nanes of ny parents or guardi an
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| understand that revocation by tel ephone or other oral
conversation or by witing to anyone other than the person naned
above will not constitute a valid revocation. | understand that |
may deliver ny witten revocation by mail or in person, but if it
is not received by the clerk prior to entry of a judgnent of
adoption by a court, it will not constitute a valid revocation.

6— 8. Consent

Having read carefully all of the above statenents, | freely,
voluntarily, and unequivocally consent to being adopted by

and and

(if applicable) I consent to the change of ny nane to

7— 9. Waiver of Notice of Adoption Proceeding
| understand that, based on this consent, a petition for
adoption will be filed in court and that |I have the right to be
notified when the petition is filed and of further proceedi ngs
concerning the adoption. | also understand that | may waive ny
right to noti ce.
Check one of the follow ng statenents:
[ ] I waive notice of all proceedings concerning the
adoption, including entry of judgnent. | understand that
a court representative may nonet hel ess contact ne in
connection with these proceedings.
[ ] I want to receive notice of the filing of the petition
but waive notice of all further proceedi ngs concerning
the adoption. | understand that notice will be sent to

the address given by nme on this formunless | advise
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the clerk of the court stated in Paragraph 8 7 of this
consent, in witing, of a change in ny address.

[ ] I want to receive notice of the filing of the petition
and of further proceedi ngs concerning the adoption. |
understand that notice will be sent to the address given
by nme on this formunless | advise the clerk of the court
stated in Paragraph 8 7 of this consent, in witing, of
a change in ny address.

8- 10. | acknow edge that | have read this consent or have had

it read to ne, that | understand it, and that | have received a
copy of the signed consent to keep. | further acknow edge that
no one has persuaded ne to sign this consent or any other formor
paper regarding this adoption against ny wll.

| solemmly affirmunder the penalties of perjury that the

contents of the foregoing consent formare true to the best of ny

know edge, information, and belief.

(Dat e) (Signature)

(Addr ess)

(Tel ephone Nunber)
Source: This Rule is derived in part fromformer Rule D73 and is

in part new.

Rul e 9-102 was acconpani ed by the foll owi ng Reporter’s Note.
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The proposed anmendnents to section (c)
conformthe formof parental consent to new
statutory requirenents that are effective
Cctober 1, 1999. As anended by Chapter 679,
Laws of 1998, Code, Fam |y Law Article, 85-
314 states, inter alia:

(a) Required Notice

The consent of a natural parent to
ei ther an adoption or guardianship of a child
is not alid unless the consent contains an
express notice of:

(2) the search rights of adopted
i ndi vi dual s and bi ol ogi cal parents under
Subtitles 3A and 4B of this Title; and

(3) the right to file a disclosure veto
under 85-3A-05 of this Title.

To conformthe formof parental consent
set out in section (c) of the Rule to the
statute, new paragraphs 7 (Access to Birth
and Adoption Records) and 8 (Adoption Search,
Contact, and Reuni on Services) are proposed
to be added to the form The formrequires
that the parent receive a copy of Code,

Fam |y Law Article, Title 5, Subtitles 3A and
4B, and a formthat may be used to file a

di scl osure veto. The disclosure veto formis
bei ng prepared by the Departnent of Human
Resources. The Fam |y/ Donmestic Subconm ttee
has been advised that the formw Il be
avai |l abl e by Cctober 1, 1999.

Al t hough not required by statute, a
conpar abl e change to the form of consent of
the person to be adopted set out in section
(d) of the Rule is proposed. If the
i ndi vidual to be adopted is old enough for
t he consent requirenent of Code, Famly Law,
85-311 (a)(3) to apply, the consenting
i ndi vi dual should receive information that is
conparable to the information received by a
consenting parent. Accordingly, new
par agraphs 4 (Access to Birth and Adoption
Records) and 5 (Adoption Search, Contact and
Reuni on Services) are proposed to be added to
the form
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Ms. Qgl etree explained that the proposed anendnents conform
to new statutory requirenents that go into effect on Cctober 1,
1999. The statutory change provides that the consent of a
natural parent to the adoption or guardianship with right to
consent to adoption of a child is not valid unless it includes
certain notices. 1In section (c) of the Rule, paragraphs 7 and 8
contain changes incorporating the statute. The parent indicates
that he or she received a copy of the pertinent statute and the
formfor filing a disclosure veto by initialing the form The
Subconm ttee did not want to track the statute’s | anguage
directly, because it is long and it m ght be changed. There are
two new paragraphs added to the consent form-- the first one
provi des for notice that the biological parent has the right to
prevent disclosure of information about hinself or herself
contained in the birth and adoption records of the child. The
second section notifies the biological parent that the child or
ei ther biological parent nmay apply for adoption search, contact,
and reuni on services. This provision also contains a place for
the parent to initial that he or she received a copy of the
Fam |y Law Article, Title 5, Subtitle 4B. 1In section (d) of the
Rul e, conparabl e changes are nmade to the formof consent that is
signed by an adoptee who is at |east 10 years old. M.
McDernmott, a consultant to the Subcommttee, expressed his
agreenment with these changes.

The Vice Chair asked where the notices cone from M.
gl etree responded that the attorney handling the adoption

provi des the notice. The Chair added that the judge wl|
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ascertain whether pro se litigants received the proper notice.
M. Brault conmmented that these changes are designed to prevent
reversals. There being no objection, the Rul e was approved as
present ed.

Ms. Qgletree presented Rule 9-103, Petition, for the

Committee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 9 - FAM LY LAW ACTI ONS

CHAPTER 100 - ADOPTI ON, GUARDI ANSHI P
TERM NATI ON PARENTAL RI GHTS

AMEND Rul e 9-103 to add to the petition
a certain statenent concerning facts known to
each petitioner that may constitute a
disability of a party that nakes the party
i ncapabl e of consenting or participating in
t he proceedi ngs, as follows:

Rul e 9-103. PETITI ON

(a) Titling of Case

Except as otherw se provided in Rule
9-105, a proceeding shall be titled, "In the
matter of the Petition of

(nanme of petitioner(s))

for the Adoption of [a Mnor] [an Adult]," or
"In the matter of the Petition of

(nanme of petitioner(s))
for Guardianship with Right to Consent to
Adopti on or Long-Term Care Short of
Adoption," as the case may be.
(b) Petition for Adoption
(1) Contents

A petition for adoption shall be
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signed and verified by each petitioner and
shall contain the follow ng information:

(A) The name, address, age, business or
enpl oynent, and enpl oyer of each petitioner;

(B) The name, sex, and date and pl ace
of birth of the person to be adopted;

(© The nane, address, and age of each
parent of the person to be adopt ed;

(D) Any relationship of the person to
be adopted to each petitioner;

(E) The nane, address, and age of each
child of each petitioner;

(F) A statenent of how the person to be
adopted was | ocated (including names and
addresses of all intermediaries or
surrogates), attaching a copy of al
advertisenments used to | ocate the person, and
a copy of any surrogacy contract;

Conmittee note: |If the text of an

adverti senment was used verbatimnore than
once, the requirenent that a copy of al
advertisenments be attached to the petition
may be satisfied by attaching a single copy
of the advertisenent, together with a [ist of
t he publications in which the advertisenent
appeared and the dates on which it appeared.

(G If the person to be adopted is a
m nor, the nanes and addresses of all persons
who have had | egal or physical care, custody,
or control of the mnor since the mnor's
birth and the period of time during which
each of those persons has had care, custody,
or control, but it is not necessary to
identify the nanmes and addresses of foster
parents, other than a petitioner, who have
taken care of the mnor only while the m nor
has been conmitted to the custody of a child
pl acenent agency;

(H If the person to be adopted is a
m nor who has been transported from anot her
state to this State for purposes of placenent
for adoption, a statenent of whether there
has been conpliance with the Interstate
Conpact on the Placenent of Children (1CPC);
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(1) I'f applicable, the reason why the
spouse of the petitioner is not joining in
the petition;

(J) If there is a guardian with the
right to consent to adoption for the person
to be adopted, the nane and address of the
guardi an and a reference to the proceeding in
whi ch t he guardi an was appoi nt ed,;

(K) Facts known to each petitioner that
may constitute a disability that nmakes a
party i ncapabl e of consenting or
participating in the proceedi ngs, or a
statenent that no such facts are known to the
petitioner;

K- (L) Facts known to each petitioner
that may entitle the person to be adopted or
a parent of that person to the appointnent of
an attorney by the court;

- (M If a petitioner desires to
change the nane of the person to be adopted,
the nane that is desired;

As to each petitioner, a
statenent whether the petitioner has ever
been convicted of a crinme other than a m nor
traffic violation and, if so, the offense and
the date and place of the conviction;

N (O That the petitioner is not aware
t hat any required consent has been revoked;
and

©- (P) If placenent pending final
action on the petition is sought in
accordance with Code, Famly Law Article,
85-507 (c), a request that the court approve
t he proposed pl acenent.

(2) Exhibits

(A) The follow ng docunents shal
acconpany the petition as exhibits:

(1) Acertified copy of the birth
certificate or "proof of live birth" of the
person to be adopted,;

(ii) Acertified copy of the marriage
certificate of each married petitioner;
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(iii) Acertified copy of al
judgnments of divorce of each petitioner;

(iv) Acertified copy of any death
certificate of a person whose consent would
be required if that person were living;

(v) Acertified copy of all orders
concerning tenporary custody or guardi anship
of the person to be adopted,;

(vi) A copy of any pre-placenent
report concerning a petitioner;

(vii) A document evidencing the
annual inconme of each petitioner;

(viii) The original of all consents
to the adoption and, if available, a copy of
any witten statenent by the consenting
person indicating a desire to revoke the
consent, whether or not that statenent
constitutes a valid revocation;

Cross reference: Code, Famly Law Article,
§5- 311.

(ix) If a parent of the person to be
adopted cannot be identified or |ocated, an
affidavit of each petitioner and the other
parent describing the attenpts to identify
and | ocate the unknown or m ssing parent;

(x) A copy of any agreenent between a
parent of the person to be adopted and a
petitioner relating to the proposed adoption;

(xi) If the adoption is subject to
the Interstate Conpact on the Placenent of
Chil dren, the appropriate | CPC approval
forms; and

Cross reference: Code, Famly Law Article,
85-601.

(xii) A brief statement of the health
of each petitioner signed by a physician or
ot her health care provider.

(B) The follow ng docunents shall be
filed before a judgnent of adoption is
ent er ed:

(1) Any post-placenent report
relating to the adoption;
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(ii) Abrief statenent of the health
of the child by a physician or other health
care provider;

(iii) If required by law, an
accounting of all paynents and di sbursenents
of any noney or item of value made by or on
behal f of each petitioner in connection with
t he adopti on;

Cross reference: Code, Famly Law Article,
85-327 (c).

(iv) An affidavit of counsel, if any,
for a mnor parent or parent under a
disability attesting to the voluntariness of
the parent's consent;

Cross reference: Code, Famly Law Article,
85-314 (b).

(v) If the adoption is subject to the
I nterstate Conpact on the Placenent of
Chil dren, the required post-placenent form

(vi) A proposed judgnent of adoption;
and

(vii) A Departnent of Health and
Mental Hygiene Certificate of Adoption Form

Cross reference: Code, Healt h-CGeneral
Article, 84-211 (f).

(c) Petition for Guardi anship

A petition for guardianship shal
state all facts required by subsection (b)(1)
of this Rule, to the extent that the
requi renents are applicable and known to the
petitioner. It shall be acconpanied by al
docunents required to be filed as exhibits by
subsection (b)(2) of this Rule, to the extent
t he docunents are applicable. The petition
shall also state the |icense nunber of the
child pl acenent agency.

Cross reference: Code, Famly Law Article,
85-317 (b).

(d) If facts Unknown or Docunents
Unavai | abl e

If a fact required by subsection
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(b)(1) or section (c) of this Rule is unknown
to a petitioner or if a docunent required by
subsection (b)(2) or section (c) is
unavail abl e, the petitioner shall so state
and give the reason in the petition or in a
subsequent affidavit. |[If a docunent required
to be submtted with the petition becones
avai l abl e after the petition is filed, the
petitioner shall file it as soon as it
becones avail abl e.

(e) Judgnent from Foreign Country

When a judgnent of adoption or
guar di anshi p i s sought pursuant to Code,
Fam |y Law Article, 85-313.1, an exenplified
copy of the judgnent granted by the foreign
jurisdiction shall be filed with the
petition.

Conmittee note: For exenplification
procedure, see Federal Rule of Cvil
Procedure 44 (a) (2).

(f) D sclosure of Facts Known to Child
Pl acenment Agency

If any fact required by subsection
(b)(1) of this Rule to be stated is known to
a child placenent agency and the agency
declines to disclose it to a petitioner, the
agency shall disclose the fact to the court
inwiting at the tinme the petition is filed.

Source: This Rule is derived in part from
former Rule D72, in part fromfornmer Rule
D80, and is in part new.

Rul e 9-103 was acconpani ed by the foll owi ng Reporter’s Note.

The proposed amendnent to Rule 9-103, in
conjunction with proposed anendnents to Rule
9-105, address a concern about i ndividuals
who, because of a disability, are incapable
of consenting or participating in the
proceedi ngs. This anendnent adds a
requi renent to the petition that each
petitioner state any facts known to the
petitioner that may constitute the disability
of a party or state that no such facts are
known to the petitioner.
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Ms. Qgl etree explained that the Subconm ttee had di scussed
the fact that some people with disabilities cannot validly
consent to or participate in adoption proceedings. Disabilities
may include nental capacity, mnority, or devel opnental |evel.
Instead of having all of the parties and interested persons show
up in court only to discover that soneone has a disbaility of
this nature, by getting out the facts of the disability early,
the court could hold a hearing to determ ne whet her soneone is
able to consent or participate. Subsection (b)(1)(K) is new and
requires the petitioner to provide any facts about a party’s
disability. M. MDernott expressed the viewthat this is a
useful protection to secure adoption proceedings.

The Chair commented that he read a newspaper article which
stated that a m nor whose al cohol drinking resulted in his being
renoved fromthe high school football team sued alleging that he
had a disability. The Chair cautioned that an al cohol or drug
probl em shoul d not be considered a disability within the nmeaning
of Rule 9-103. The Reporter responded that Rule 9-101,
Definitions, provides that the term"disability" has the meaning
stated in Code, Fam |y Law Article, 85-301, which limts the
meaning. M. Qgletree added that the Rule is designed to bring
forward any possibility of ineffective consent before a final
contested hearing. It allows the court to address, at an early
stage of the proceedi ngs, whether a person has a disability that
could negate the effect of the "deemed consent" provisions of
Code, Family Law Article, 85-322 (d) or a witten consent signed

by that person.
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M. Sykes noted that as a matter of style, the |anguage of
subsection (b)(1)(K) should read: "Facts known to each
petitioner that may indicate a disability...". The Commttee
agreed by consensus to this change. The Commttee approved the
Rul e as anended.

Ms. Qgletree presented Rule 9-105, Show Cause Order; O her

Notice, for the Conmttee' s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 9 - FAM LY LAW ACTI ONS

CHAPTER 100 - ADOPTI ON, GUARDI ANSHI P
TERM NATI NG PARENTAL RI GHTS

AMEND Rul e 9-105 to add a certain
procedure to determ ne whether a party has a
disability, to clarify that the request for
appoi ntment of attorney is printed on the
noti ce of objection form to change the
nunber of notice of objection forns that are
served, and to revise certain notices in the
show cause order and notice of objection, as
fol |l ows:

Rul e 9-105. SHOW CAUSE ORDER; DI SABI LI TY OF
A PARTY; OTHER NOTI CE

(a) Requirenent
(1) Cenerally

Upon the filing of a petition for
adopti on or guardi anship, the court shal
enter a show cause order in the form set
forth in section (h) of this Rule unless al
parties entitled to service of the show cause
order under section (b) of this Rule have
consented to the adoption or guardi anship. If
the petition seeks adoption of a mnor, the
show cause order shall not divul ge the nane
of the petitioner. If the petition seeks
appoi ntment of a guardi an, the show cause
order shall state the nanme of the child
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pl acement agency seeki ng guardi anshi p.
(2) Alleged Disability of a Party

| f subsection (a)(1) of this Rule
requires the entry of a show cause order and
the petition has alleged facts that my
constitute the disability of a party, the
court shall (A) appoint an attorney for the
al | eged di sabled party, (B) set a pronpt
hearing to determ ne whether the party has a
disability that nakes the party incapabl e of
consenting or participating in the
proceedi ng, and (C) cause subpoenas to the
hearing to be issued and served upon the
petitioner and the alleged di sabled party.

(b) Persons to be Served
(1) I'n Adoption Proceeding

(A) Subject to paragraphs (1)(B),
(1))(C, and (1)(D) of this section, if the
petition seeks adoption, the show cause order
shall be served on (i) the person to be
adopted, if the person is 10 years old or
older; (ii) the parents of the person to be
adopted; and (iii) any other person the court
directs to be served.

(B) If the parental rights of the
parents of the person to be adopted have been
term nated by a judgnent of guardianship with
the right to consent to adoption, service
shall be on the guardian instead of the
parents.

(© If an attorney has been appointed
to represent a parent or the person to be
adopt ed, service shall be on the attorney
i nstead of the parent or person to be
adopt ed.

Cross reference: See Rule 9-106 (a)
concerni ng appoi ntment of attorney.

(D) The show cause order need not be
served on: (i) a parent of a person to be
adopted if the person to be adopted has been
adj udicated to be a child in need of
assistance in a prior juvenile proceeding,
the petition for adoption is filed by a child
pl acenent agency, and the court is satisfied
by affidavit or testinony that the petitioner
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has nade reasonabl e good faith efforts to
serve the show cause order on the parent by
both certified nmail and private process at

t he addresses specified in Code, Famly Law
Article, 85-322 (b) and at any ot her address
actually known to the petitioner as one where
the parent may be found; or (ii) a person who
has executed a witten consent pursuant to
Rul e 9-102.

(2) I'n a Guardi anshi p Proceedi ng

(A) Subject to paragraphs (2)(B) and
(2)(C) of this section, if the petition seeks
guar di anshi p, the show cause order shall be
served on (i) the parents of the person for
whom a guardian is to be appointed and (ii)
any other person that the court directs to be
served.

(B) If an attorney has been appointed
to represent a parent or the person for whom
a guardian is to be appointed, service shal
be on the attorney instead of the parent or
person for whoma guardian is to be
appoi nt ed.

(C The show cause order need not be
served on: (i) a parent of a person for whom
a guardian is to be appointed if the person
for whom a guardian is to be appointed has
been adjudicated to be a child in need of
assistance in a prior juvenile proceedi ng and
the court is satisfied by affidavit or
testinmony that the petitioner has nade
reasonabl e good faith efforts to serve the
show cause order on the parent by both
certified mail and private process at the
addresses specified in Code, Fam |y Law
Article, 85-322 (b) and at any ot her address
actually known to the petitioner as one where
the parent may be found; or (ii) a person who
has executed a witten consent pursuant to
Rul e 9-102.

(c) Method of Service

Except as otherwi se provided in this
Rul e, the show cause order shall be served in
t he manner provided by Rule 2-121. |If the
court is satisfied by affidavit or testinony
that the petitioner or a parent, after
reasonabl e efforts nmade in good faith, has
been unable to ascertain the identity or
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wher eabouts of a parent entitled to service
under section (b) of this Rule, the court may
order, as to that parent, that the show cause
order be published one tine. Publication
shall be in the county of that parent's | ast
known residence. Wen a show cause order is
publ i shed, unless the court orders otherw se,
t he show cause order shall identify the

i ndi vidual who is the subject of the
proceeding only as "a child born to" foll owed
by the nane of any known parent of the child
and shall set forth the nonth, year, county,
and state of the child' s birth, to the extent
known.

Cross reference: See Code, Fam |y Law
Article, 85-322 (c)(2)(ii), which provides
that an indigent petitioner may serve notice
by posting. See Code, Fam |y Law Article,
85-322 (e), setting forth the efforts
necessary to support a finding that a
reasonabl e, good faith effort has been nade
by a | ocal departnent of social services to
| ocate a parent.

(d) Tinme for Service

Unl ess the court orders otherw se, a
show cause order that is served in the manner
provi ded by Rule 2-121 shall be served within
90 days after the date it is issued. |If
service is not made within that period, a new
show cause order shall be issued at the
request of the petitioner.

(e) Notice of (bjection; Request for
Appoi nt mrent of an Attorney

When the show cause order is served
pursuant to Rule 2-121, it shall be
acconpani ed by two copi es of a pre-captioned
noti ce of objection in substantially the form
set forth in section (i) of this Rule, on
which is also printed a Request for
Appoi nt mrent of an Attorney in substantially
the formset forth in section (j) of this
Rul e.

(f) Additional Notice in a Guardianship
The petitioner in an action for
guardi anship of a child who has been

adj udicated a child in need of assistance in
a prior juvenile proceeding shall also send a
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copy of the petition and show cause order by
first class mail to each attorney who
represented a parent and to the attorney who
represented the child in the juvenile

pr oceedi ng.

(g) Notice of Change of Nane

I f the person to be adopted is an
adult and the petitioner desires to change
the nane of the person to be adopted to a
surnanme other than that of the petitioner,
notice of a proposed change of nane shal
al so be given in the manner provided in Rule
15-901.

(h) Form of Show Cause Order

The show cause order shall be in
substantially the following form

| MPORTANT

THIS IS A COURT ORDER. | F YOU DO NOT' UNDERSTAND VWHAT THE
ORDER SAYS, HAVE SOMVEONE EXPLAIN I T TO YOU. YOUR RI GHT TO AN
ATTORNEY | S EXPLAI NED | N PARAGRAPH 3 OF THIS ORDER. | F YOQU DO
NOT FI LE A NOTI CE OF OBJECTI ON BEFORE THE DEADLI NE STATED I N
PARAGRAPH 2 OF THI S CRDER, YOU HAVE AGREED TO A TERM NATI ON OF
YOUR PARENTAL RI GHTS.

IN THE MATTER OF A PETI TI ON I N THE

FOR ClRCU T COURT
(adopti on/ guar di anshi p) FOR

OF
(Nanme of individual who is (county)

t he subject of the proceedi ng)

(docket reference)

SHOW CAUSE ORDER
TO

(nane of person to be served)
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(address, including county)

(relationship of person served to individual who is the subject
of the proceeding)

You are hereby notified that:
1. Filing of Petition

A petition has been filed for

(adopti on/ guar di anshi p)

of who
(name of individual who is the subject of the proceedi ng)

was born at on
(birthpl ace) (date of birth)

(I'f the petition is for guardianship, include the follow ng

sentence: The petition was filed by ).
(name of child placenent
agency seeki ng guardi anshi p)

2. Right to hject; Tinme For Objecting
(A.  This portion should be included when the show cause
order is to be served pursuant to Rule 2-121.)

If you wish to object to the ,
(adopti on/ guar di anshi p)

you nust file a notice of objection with the clerk of the court

at

(address of courthouse)
within  days after this Oder is served on you. For your
conveni ence, a formnotice of objection is attached to this
O der.
(B. This portion should be included when the show cause
order is to be published or posted.)

If you wish to object to the

(adopti on/ guar di anshi p)
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you nust file a notice of objection with the clerk of the court

on or before

(date)

at

(address of courthouse)

VWHETHER THE PETI TI ON REQUESTS ADOPTI ON OR GUARDI ANSHI P,
| F YOU DO NOT FILE A NOTI CE OF OBJECTI ON SR-AREQUESTFOERAN-
ATTORNEY BY THE DEADLI NE STATED ABOVE, A—JUDGVENT—TERMINATNG
YOU HAVE AGREED TO A TERM NATI ON OF YOUR PARENTAL RI GHTS MAY-—BE
ENTERED—WTHEOT—YOUR-CONSENT.

3. Right to an Attorney

(a) You have the right to consult an attorney and obtain
i ndependent | egal advi ce.

(b) An attorney may already have been appointed for you
based on statenents in the petition. |If an attorney has been
appoi nted and has al ready contacted you, you should consult with
t hat attorney.

(c) If an attorney has not already contacted you, you may
be entitled to have the court appoint an attorney for you if:

(1) you are the person to be adopted and:

(A) you are at |least ten years old but are
not yet 18; or
(B) you are at |east ten years old and have
a disability that makes you incapabl e of
consenting to the adoption or of participating
effectively in the proceedi ng.
(2) you are the person to be adopted or the person for

whom a guardi an i s sought and the proceeding involves
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the involuntary termination of the parental rights of
your parents.
(3) you are a parent of the person to be adopted

or for whom a guardi an i s sought and:

(A) you are under 18 years of age; or

(B) because of a disability, you are incapabl e of
consenting to the adoption or guardi anship
or of participating effectively in the
proceedi ng; or

(© you object to the adoption and cannot afford to
hire an attorney because you are indigent.

| F YOU BELI EVE YOU ARE ENTI TLED TO HAVE THE COURT APPO NT AN
ATTORNEY FOR YOU AND YOU WANT AN ATTORNEY, YOU MJST NOTI FY THE
COURT BEFORE THE TI ME YOUR NOTI CE OF OBJECTI ON MUST BE FI LED.

YOU MAY FI LE A REQUEST FOR AN ATTORNEY W THOUT FI LI NG A NOTI CE OF
OBJECTI ON, BUT |IF YOU DO NOT FILE A NOTI CE OF OBJECTI ON BY THE
DEADLI NE STATED, YOU HAVE AGREED TO A TERM NATI ON OF YOUR
PARENTAL RI GHTS.

For your conveni ence, a request for appointnment of an attorney is
printed on the notice of objection formattached to this Order.
(Omt the last sentence froma published or posted show cause
order.)

(d) If you are a parent of the person to be adopted, you
are entitled to consult an attorney chosen by you, even if you
are not entitled to an attorney appointed by the court. |If you
enpl oy an attorney, you may be responsible for any fees and costs
charged by that attorney unless this is an adoption proceedi ng
and the adoptive parents agree to pay, or the court orders them

to pay all or part of those fees or expenses.

(e) If you wish further information concerning appoi nt nent
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of an attorney by the court or concerning adoption counseling and

gui dance, you nmay contact

(name of court official)

(address)

(tel ephone nunber)

4. Option to Receive Adoption Counseling
If this is an adoption proceeding, you also may have the
option to receive adoption counseling and gui dance. You may have
to pay for that service unless the adoptive parents agree to pay

or the court orders themto pay all or part of those charges.

Dat e of issue:

(Judge)

(1) Formof Notice of Objection
The notice of objection shall be in substantially the
following form
IN THE MATTER OF A PETI TI ON I N THE

EOR CIRCU T COURT FOR
(adopti on/ guar di anshi p)

OF

(Name of individual who is (county)
t he subject of the proceedi ng)

(docket reference)
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NOTI CE OF OBJECTI ON

(I'nstructions to the person served with the show cause order:
| F YOU WSH TO OBJECT, YOU MJUST FI LE YOUR NOTI CE OF OBJECTI ON
W TH THE COURT ON OR BEFORE THE DEADLI NE STATED | N THE SHOW CAUSE
ORDER. You may use this formto do so. You need only sign this
form print or type your nanme, address, and tel ephone nunber
underneath your signature, and nail or deliver it to the court at
t he address shown in paragraph 2 of the show cause order. |F YQU
DO NOT FILE A NOTI CE OF OBJECTI ON BY THE DEADLI NE STATED, YQU
HAVE AGREED TO A TERM NATI ON OF YOUR PARENTAL RIGHTS. If you
wi sh to state your reasons, you nmay state themon this sheet.)

| object to the of the
(adopti on/ guar di anshi p)

above-naned individual. My reasons for objecting are as foll ows:

(Signature)

(Nane, printed or typed)

(Addr ess)

(Tel ephone nunber)

(j) Formof Request for Attorney
A request for attorney shall be in substantially the

following form
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REQUEST FOR APPO NTMENT OF AN ATTORNEY

| want the Court to appoint an attorney to represent ne.

(Check appropriate box or boxes)

[ ]
[ ]
[ ]

| amthe person to be adopted and:

| amat |east ten years old but amnot yet 18; or

| amat least ten years old and | have a disability that
makes me i ncapabl e of consenting to the adoption or of
participating effectively in the proceeding; or

t he proceeding involves the involuntary term nation of
the parental rights of my parents.

| am a parent of the person to be adopted or for whom a
guardi an i s sought and:

| am under 18 years of age; or

because of a disability, | amincapable of consenting to
t he adoption or guardi anship or of participating
effectively in the proceeding; or

| object to the adoption or guardi anship and cannot

afford to hire an attorney because | amindi gent.

(Signature)

(Nane, printed or typed)

(Addr ess)

(Tel ephone Nunber)

Commttee note: See Rule 9-103 (a). The caption of the petition
designated in the show cause order is different fromthe caption
of the case record referred to in Rule 9-103, which is kept by
the clerk. The caption in the show cause order preserves the
anonymty of the prospective adoptive parents. The caption in
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the case record preserves the anonymty of the adoptee.

Source: This Rule is in part derived fromformer Rule D74 and is
in part new.

REPORTER S NOTE

Follow ng a review of the "deened consent"” provisions of
Code, Family Law Article, 85-322 (d); In Re: Adoption No.
93321055, 344 Md. 458 (1997); and the proposed anmendnents to Rul e
9-105 transmtted to the Court of Appeals with the One Hundred
Thirty-Seventh Report of the Rules Commttee and remanded to the
Commttee for further study by Rules Order dated July 23, 1997,
the Fam | y/ Domesti c Subcomm ttee recomrends anendnents to
sections (a), (h), and (i) of Rule 9-105, together with an
amendnent to Rule 9-103.

The proposed anmendnents to Rule 9-103 and to section (a) of
this Rul e address the problem of a party who, because of a
disability (as that termis defined in Code, Famly Law Article,
85-301 (c)) is incapable of consenting or participating in the
proceedi ngs. The anendnent to Rule 9-103 requires each
petitioner to state any facts known to the petitioner that may
constitute a disability of a party. Under proposed new
subsection (a)(2) of Rule 9-105, the inclusion of such facts in
the petition triggers the appointnment of an attorney for the
al | eged di sabl ed person and a hearing on the issue of disability.

If a person who is not under a disability is served with a
show cause order under Rule 9-105 and fails to file a notice of
objection within the tine allowed, the "deened consent”
provi sions of Code, Fam |y Law Article, 85-322 (d) are
applicable. So that a person who is served with a show cause
order is clearly apprised of the effect of a failure to file a
timely notice of objection, a bold-type warning that states, "If
you do not file a notice of objection by the deadline stated, you
have agreed to a term nation of your parental rights"” is added to
t he show cause order in three places and to the notice of
objection form The phrase "you have agreed to a term nation of
your parental rights" was suggested by a representative of the
Ofice of the Public Defender as a plain-1anguage approach to
advi sing parents of the consequences of ignoring the show cause
order. Also added to the show cause order is a statenent at the
top concerning the right to an attorney.

In addition, a proposed anendnent to section (e) conforns
that section to a statenent in section (3) of the show cause
order and actual practice that the notice of objection and the
request for appointnment of an attorney are printed on the sane
form The anmendnment to section (e) also increases fromone to
two the nunber of copies of the notice of objection form served
with the show cause order. This allows a person to file one copy
and retain the other copy, either for the person’s records or, if
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the first formwas used solely to request an attorney, to file a
tinmely notice of objection.

Ms. Qgletree told the Conmttee that with the inclusion of a
requirenent in Rule 9-103 (b) that the petitioner set forth facts
alleging a disability of a party, if a show cause order is
requi red because not all of the parties have consented to the
adoption and there is an allegation of disability, Rule 9-105
shoul d provide that the court nust take certain actions to
determ ne whether there is a disability.

M. Sykes pointed out that in subsection (a)(2), the word
"constitute" should be changed to the word "indicate" as it was
changed in Rule 9-103. The Conmttee agreed by consensus to this
change. M. Sykes al so noted that even though the petition may
not allege facts that indicate a disability, a party could be
di sabled. M. Ogletree said that this is designed as an
all egation that a party may be disabled. M. MDernott asked
whet her the phrase "all egedly disabled party" should be changed
to "potentially disabled party.” The Vice Chair suggested that
in subsection (a)(2) of Rule 9-105 the words "all egedl y di sabl ed"
be deleted. The Commttee agreed by consensus to this
suggestion. The Reporter pointed out that the tagline to
subsection (a)(2) will need to be changed. The Chair suggested
that the tagline read: "Determ nation of Disability," and the

Comm ttee agreed to this by consensus.

Ms. Ogletree stated that other changes to the Rule are nade

to give better notice to a party that if no tinely notice of
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objection is filed, the party is deened to have consented. A
consultant fromthe O fice of the Public Defender had said at a
Subconmi ttee nmeeting that many tinmes people do not understand the
show cause order. The Subcommittee tried to nmake the | anguage in
t he show cause order explicit. The Public Defender consultant

al so pointed out that two papers have to be filed by the party
who receives the show cause order. One paper objects to the
adoption, another requests an attorney. There is a conform ng
change in the notice of objection form which states that if the
person does not file the notice of objection by the deadline, the
person has agreed to a term nation of his or her parental rights.
Filing the formto request an attorney does not toll the time for
filing a notice of objection. The Chair conmmented that his
recollection was that this issue was presented to the Court of

Appeals in the case of I n Re Adoption No. 93321055, 344 Ml. 458

(1997). The Court had stated that there are situations when the
court may entertain an untinely-filed objection. M. Qgletree
expl ained that the notice is designed so that if a person does
not do sonething, the person will lose his or her rights.

The Reporter said that the Subconm ttee had expressed its
concern about this. Representatives of both the Public Defender
and the Attorney Ceneral were present at the Subconmmttee
neeting. Once it is determ ned that someone has the nental
capacity to consent, then if that person does not take the proper
steps, the person’s inaction is deened to be a consent. The Vice
Chair questioned as to what happens if the petition does not

all ege facts which may indicate disability, and the person
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receiving the show cause order cannot read. M. Kl ein pointed
out that sonme people nmay be able to read, but they do not
understand the forns. |[If a person requests an attorney, this
could nean that he or she does not agree with the adoption.
Requesting an attorney should be considered the sane as | odgi ng
an objection. The Reporter noted that one point, a proposed Rule
had been drafted so that a request for an attorney was coupl ed
with the notice of objection.

M. Brault pointed out that the adoption case is explicit --
the construction of the statute is consent arising by operation
of law. Ms. QOgletree observed that if this is the holding, then
t he consent cannot be revoked. The Chair questioned whether the
proposed nodification is close to what the Court of Appeals would
| i ke. He suggested that the show cause order could provide that
i f soneone does not file a notice of objection before the
deadline, "the court can decide that you have agreed to a
term nation of your parental rights.” M. Brault remarked that
this | anguage would inply that the court could decide ot herw se.

M. Hochberg suggested that the Rule be sent to the Court of
Appeals as it was presented. M. Klein proposed that an
alternative also be sent. M. (Qgletree said that the Reporter’s
note could provide that one of the issues that was raised at the
Rules Commttee neeting was that the request for an attorney
shoul d be considered as a notice of objection. The Vice Chair
suggested that an alternative to Rule 9-105 be sent to the Court
of Appeals. The alternative Rule could provide that when soneone

requests an attorney, it constitutes the filing of an objection.



M. Klein agreed with this suggestion. The Chair added that the
idea is that if soneone requests an attorney, the person so
requesti ng nmust have sone concerns about the adoption.

The Chair stated that two alternatives of Rule 9-105 woul d
be presented to the Court of Appeals.

Ms. Qgletree presented Rule 9-106, Appointnent of Attorney--

| nvestigation, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 9 - FAM LY LAW ACTI ONS

CHAPTER 100 - ADOPTI ON, GUARDI ANSHI P
TERM NATI NG PARENTAL RI GHTS

AMEND Rul e 9-106 to change the
ci rcunst ances under which an investigation is
required, to specify certain persons who nmay
not conduct the investigation, and to clarify
to whomthe report of an investigation is
avai | abl e, as follows:

Rul e 9-106. APPO NTMENT OF ATTORNEY -
| NVESTI GATI ON

(a) Appointnent of Attorney

The court shall appoint an attorney
for any person entitled to the appoi ntnent
pursuant to Code, Famly Law Article, 85-323.
The court nmay appoint an attorney for a m nor
who is not otherwise entitled by statute to a
court-appointed attorney. |If the petition
shows that a person is entitled to a
court-appoi nted attorney, the court shal
appoint an attorney for that person pronptly
after the filing of the petition.

Cross reference: See In Re Adoption No.
A91-71A, 334 Md. 538 (1994).

(b) Investigation by Court
H—the—proceeding—+s—contested;—t—The
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court shall order an investigation of the

facts of the case and—+f—the—proceeding—+s

theontested,—the—court—ray order—an
tavesttgat+orr (1) If an investigation is
required by law or (2) in a contested
proceedi ng, upon the request of a party nade
no | ater than 30 days before the hearing on
the nmerits. A court may order an
investigation in any case at any tinme. The
court nay designhate any person or agency to
conduct the investigation, except the court
shal |l not designate a party, an attorney for
a party, or the attorney for the person who
is the subject of the proceeding. TFhat The
desi gnat ed person or agency shall report the
findings of the investigation to the court in
witing and, also, if requested by the court,
t he reconmendati on of the person or agency.

(c) Reports

The reports of any investigation shal
be filed anong the records of the proceeding
and shall be available to the parties and
their attorneys and the attorney for the
person who is the subject of the proceeding.

Source: This Rule is derived from forner
Rul e D75.

Rul e 9-106 was acconpani ed by the foll owi ng Reporter’s Note.

The Fam | y/ Donmestic Subconm ttee
proposes anmendnents to Rule 9-106 (b) and
(c), concerning court-ordered investigations.

At the request of the Honorabl e Dennis
M MHugh, the Subconmittee considered
whet her the investigation which is now
mandatory in a contested case shoul d be nade
di scretionary. The Subconm ttee was advi sed
that in many jurisdictions, investigations
are not being conducted, in part due to |ack
of resources. In jurisdictions where
i nvestigations occur, they often consist of a
"record review' of the petitioner's file,
whi ch the Subconmittee believes to be
meani ngl ess at best and prejudicial at worst.

Under the proposed anendnent to section

(b), the court retains the authority to order
an investigation in any case at any tine, but
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the mandatory investigation is all contested
cases is elimnated. Instead, an
investigation is mandatory only if (1) it is
required by law (e.g., Code, Fam |y Law
Article, 85-312 (c)(2)(ii)) or (2) at |east
30 days before the hearing on the nerits, a
party to the proceedi ng requests an

i nvestigation.

The amendnent to section (b) also
requires the investigation to be conducted by
a neutral person or agency, not by a party or
attorney involved in the case.

The Subcomm ttee al so was advi sed of
probl ens that occasionally occur with access
to reports of the investigation. An
anmendnent to section (c) clarifies that the
report is available to parties and their
attorneys and the attorney for the person who
is the subject of the proceeding.

This Rule pertains to investigations by the court. Under
the current Rule, an investigation is supposed to be conducted in
every contested case, but apparently this is not taking place.
The Subcommittee tried to conformthe Rule to practice. The
changes al so require the appointnent of a neutral third person to
conduct any investigation that is ordered. M. Brault inquired
if the file and the report are confidential. M. Ogletree
replied that they remain confidential until later on in the
proceedings. M. Brault asked if anything requires that the
report remain confidential after it is given to the parties. M.
Qgl etree replied that she did not know of any such requirenent.
She said that the Subconm ttee was concerned about indiscrimnate
di ssem nation of information by pro se parties, but the pro se
parties have a right to the information

The Chair pointed out that there is a difference in getting

the report and sinply looking at it. M. Ogletree noted that the
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Rul e provides that the reports are nade available. M. Hochberg
commented that it is not easy for an attorney to only be able to
read the report, without getting a copy of it. The attorney has
to read the report into a dictaphone. |If a person is pro se, he
or she needs access to the file, but should not dissem nate it.
The Reporter said that the Subconm ttee added the | anguage to
section (c) as a conproni se.

The Chair suggested that section (c) provide that the
reports of the investigation shall be open to the parties and
their attorneys, and copies avail abl e upon order of court. M.
Brault said that another approach is that if the docunents are
deened confidential, the order would require that the
confidential docunments would be returned to the producing party
wi thout allow ng any parties to nmake copies of or destroy the
docunent s. Ms. Qgletree stated that she was in favor of the
Chair’s suggested | anguage. The Vice Chair suggested that
section (c) read as follows: "The reports of any investigation
shall be filed anong the records of the proceeding and shall be
available to the parties and their attorneys and the attorney for
t he person who is the subject of the proceeding. Copies of the
report shall be available only upon order of court, subject to
any conditions the court deens appropriate.” The Conmttee
agreed by consensus to this change. The Commttee approved the
Rul e as anended.

Ms. Qgletree told the Conmttee that the next itemin the
nmeeting materials was a draft letter to the |egislative nenbers

of the Rules Commttee requesting that the General Assenbly
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consi der enacting |legislation concerning two aspects of the | aw
governi ng adopti on and guardi anship with the right to consent to
adoption. (See Appendix 1.) The first aspect is clarification
of the intended role of a natural parent who has not wai ved
notice under Code, Famly Law Article, 85-319 (d) after parental
rights have been term nated by a judgnent of guardi anship and
before the child is adopted. The second aspect is a
recommendation by the Rules Cormittee that portions of Code,
Fam |y Law Article, 85-322 (c), (d), and (e), which allow a
wai ver of notification, be rescinded and instead there be a
requi renent of notice by publication. The Comrmittee is concerned
that the court may enter a judgnent term nating the fundanental
liberty interest that a parent has to raise his or her child
wi t hout the court having nmade any attenpt to notify the parent of
t he existence of the judicial proceeding. The reason that there
was opposition to the idea of publication was because of the
expense. The Reporter added that another reason was the delay in
t he adopti on because of the tinme it takes to publish. M.
McDernmott commented that the interest in finding permanent hones
for children as soon as possible may outwei gh the jeopardizing of
parental rights. The Reporter noted that this may jeopardi ze the
finality of the adoption. Judge Johnson remarked that it does
not take much tine to publish once.

The Vice Chair expressed her concern about publication under
the current statute, Code, Fam |y Law Article, 85-322(b). M.
Qgl etree pointed out that the provisions being reconrended for

rescission are in sections (c), (d), and (e) of the statute. The
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Vice Chair said that she believes that subsection (b)(2) would be
unconstitutional if it provides that publication is a reasonable
good faith effort to |ocate a parent who was not present at the
hearing. M. Qgletree noted that section (b) only applies to
petitions filed after a juvenile proceeding in which the child
has been adjudicated to be a child in need of assistance.

The Chair suggested that the Commttee could recommend t hat
the notice required in any adoption be the sanme as the notice
required in an i ndependent adoption. Instead of reconmendi ng
that sections (c), (d), and (e) be deleted, the Conmttee could
recommend that in subsections (c)(1) and (c)(2), the first cl ause
be del eted, so that the independent adoption exception would be
renoved. The Reporter observed that there is a | egislative
history to this statute, and the | egislature may not agree to the
changes. M. (gletree said that the Subcomm ttee’s concern is to
provi de the broadest opportunity for someone to see the notice.
This may be of nore benefit in smaller counties. Judge Kapl an
expressed the view that publication is an unnecessary step
resulting in expense and del ay.

The Reporter remarked that the focus of the Subcommittee’s
concern is the waiver of all notice of the court proceedings
under the current statute. There ought to be sone way that the
court tries to find a person who has never been served. M.
gl etree said that the Subcommttee asked for the issue to go
before the full Conmttee. The Chair expressed the opinion that
publication is the equival ent of "needle in the haystack” notice.

The Vice Chair inquired if there is a requirenent of an affidavit
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of good faith efforts to find the person. M. Qgletree responded
that in agency adoptions, the agency has to informthe court as
to what efforts it has made to find the person. The Chair
commented that the court orders the adoption after the
representations are nade to the court. M. Howell| observed that
privacy issues nmay be involved if a public notice is posted. The
Reporter remarked that posting and publication have been going on
for a long tinme in adoption and guardi anship cases. Judge Kapl an
pointed out that if a foreign child is being adopted, publication

in The Baltinmore Sun would not be too helpful. M. Ogletree said

that publication would only take place if a parent cannot be
f ound.

Del egate Vallario noted that in many cases, a child is put
up for adoption. The father does not know about the child's
exi stence and cannot be found. The Suprenme Court has reversed
many cases because no notice was given. Publication is not the
greatest notice, but by enploying publication, it shows that
every attenpt to find the m ssing parent was nade. M. Qgletree
added that the cost of publishing one tinme is not that nmuch, and
is well worth it if it keeps the adoption from being overturned
many years later. M. Sykes commented that the legislature wll
make the final decision.
Agenda Item 2. Consideration of certain proposed reconmendati ons

of the Judgnments Subcommittee: Anendnents to Rule 2-646

(Garni shnment of Wages), Rule 3-646 (Garni shnent of Wages), and
Letter to Chief Judge Bell Re: Rule 3-621 (b)

M. Bowen presented Rul es 2-646 and 3-646 for the
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Committee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - G VIL PROCEDURE — CI RCU T COURT
CHAPTER 600 - JUDGVENT

AVEND Rul e 2-646 to delete a certain
filing requirenment and to add a requirenent
that a certain docunent be retained by a
judgment creditor for a certain period of
time, as follows:

Rul e 2-646. GARNI SHVENT COF WAGES

(a) Applicability

Thi s Rul e governs garni shment of wages
under Code, Commercial Law Article, 8815-601
t hrough 15-606.

(b) Issuance of Wit

The judgnent creditor may obtain
i ssuance of a wit of garnishnment by filing
in the sane action in which the judgnent was
obt ai ned a request that contains (1) the
caption of the action, (2) the anpbunt owed
under the judgnent, (3) the nane and | ast
known address of the judgnment debtor, and (4)
t he nane and address of the garnishee. Upon
filing of the request, the clerk shall issue
a wit of garnishnment directed to the
garni shee together with a blank answer form
provi ded by the clerk.

(c) Content
The wit of garnishnent shall:

(1) contain the information in the
request, the name and address of the person
requesting the wit, and the date of issue,

(2) notify the garnishee of the tine
wi thin which the answer nust be filed and

that failure to do so may result in the
garni shee being held in contenpt,
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(3) notify the judgnent debtor and
gar ni shee that federal and state exenptions
may be avail abl e,

(4) notify the judgnent debtor of the
right to contest the garni shnent of wages by
filing a notion asserting a defense or
obj ecti on.

(d) Service

The wit and answer form shall be
served on the garnishee in the manner
provi ded by Chapter 100 of this Title for
service of process to obtain personal
jurisdiction and may be served in or outside
the county. Upon issuance of the wit, a
copy of the wit shall be mailed to the
debtor's | ast known address. Subsequent
pl eadi ngs and papers shall be served on the
creditor, debtor, and garnishee in the manner
provi ded by Rule 1-321.

(e) Response of Garni shee and Debt or

The garni shee shall file an answer
within the time provided by Rule 2-321. The
answer shall state whether the debtor is an
enpl oyee of the garnishee and, if so, the
rate of pay and the existence of prior liens.
The garni shee may assert any defense that the
garni shee may have to the garnishnment, as
wel | as any defense that the debtor could
assert. The debtor may file a notion at any
time asserting a defense or objection.

(f) WWen no Answer Filed

I f the garnishee fails to file a
timely answer, the court on notion of the
creditor may order the garnishee to show
caused why the garni shee should not be held
in contenpt and required to pay reasonabl e
attorney's fees and costs.

(g) Wen Answer Filed

I f the answer denies enploynent, the
clerk shall dismss the proceedi ng agai nst
t he garnishee unless the creditor files a
request for hearing within 15 days after
service of the answer. If the answer asserts
any other defense or if the debtor files a
notion asserting a defense or objection, a
hearing on the matter shall be schedul ed
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pronptly.
(h) Interrogatories to Garnishee

Interrogatories may be served on the
garni shee by the creditor in accordance with
Rul e 2-645 (h).

(i) Wthholding and Remitting of Wages

While the garnishnent is in effect,
t he garnishee shall w thhold all garnishable
wages payable to the debtor. If the
garni shee has asserted a defense or is
notified that the debtor has done so, the
gar ni shee shall remt the w thheld wages to
the court. Oherw se, the garni shee shal
remt themto the creditor or the creditor's
attorney within 15 days after the cl ose of
the debtor's last pay period in each nonth.
The garni shee shall notify the debtor of the
anount wi thheld each pay period and the
nmet hod used to determ ne the amount. [|f the
garni shee is served with nore than one wit
for the sane debtor, the wits shall be
satisfied in the order in which served.

(j) Duties of the Creditor

(1) Paynents received by the creditor
shall be credited first against accrued
interest on the unpaid bal ance of the
judgnment, then against the principal anount
of the judgnent, and finally against
attorney's fees and costs assessed agai nst
t he debtor.

(2) Wthin 15 days after the end of each
nonth in which one or nore paynents are
received fromany source by the creditor for
t he account of the debtor, the creditor shal
f++e mail to the garnishee and to the debtor
a statenment disclosing the paynents and the
manner in which they were credited. The
creditor shall retain a copy of each
statenent until 90 days after the term nation
of the garni shnent proceeding and nake it
avai l abl e for inspection upon request by any
party or by the court.

(3) If the creditor fails to conply with
t he provisions of this section, the court
upon notion may di sm ss the garni shnent
proceedi ng and order the creditor to pay
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reasonabl e attorney's fees and costs to the
party filing the notion.

(k) Termnation of Garnishnent

A garni shnment of wages term nates 90
days after cessation of enploynent unless the
debtor is reenployed by the garni shee during
t hat peri od.

Source: This Rule is derived as foll ows:
Section (a) is derived fromforner Rule F6

a.

Section (b) is new.

Section (c) is in part derived fromfornmer
Rule F6 b and in part new.

Section (d) in part derived from forner
Rule F6 ¢ and in part new.

Section (e) is derived fromforner Rule F6
d and k.

Section (f) is derived fromforner Rule F6

f.

Section (g) is in part derived fromforner
Rule F6 e and in part new.

Section (h) is derived fromforner Rule F6

" Secti on (1) is in part derived fromfornmner
Rule F6 h and in part new.
Section (j) is derived fromforner Rule F6

_'Section (k) is derived fromfornmer Rule F6
i

Rul e 2-646 was acconpani ed by the foll owi ng Reporter’s Note.

Proposed anendnents to Rul es 2-646 and
3-646 conformthe rules to Chapter 623, Laws
of 1999 (H. B. 314), by deleting the
requi renent that the judgnent creditor file
nonthly reports of paynents received. The
creditor remains obligated to prepare the
statenents and send copies to the garnishee
and debtor. Added to the Rule is a
requi renent that the creditor retain a copy
of each statenent until 90 days after the
term nation of the garnishment proceedi ng and
make the statenent available for inspection
upon request by any party or by the court.
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MARYLAND RULES OF PROCEDURE
TITLE 3 - AVIL PROCEDURE — DI STRI CT COURT
CHAPTER 600 - JUDGVENT

AVEND Rul e 3-646 to delete a certain
filing requirenent and to add a requirenent
that a certain docunent be retained by a
judgnment creditor for a certain period of
time, as follows:

Rul e 3-646. GARNI SHVENT OF WAGES

(j) Duties of the Creditor

(1) Paynents received by the creditor
shall be credited first against accrued
interest on the unpaid bal ance of the
judgnment, then against the principal anount
of the judgnent, and finally against
attorney's fees and costs assessed agai nst
t he debtor.

(2) Wthin 15 days after the end of each
nonth in which one or nore paynents are
received fromany source by the creditor for
t he account of the debtor, the creditor shal
f++e mail to the garnishee and to the debtor
a statenment disclosing the paynents and the
manner in which they were credited. The
creditor shall retain a copy of each
statenent until 90 days after the term nation
of the garni shnent proceeding and nake it
avai l abl e for inspection upon request by any
party or by the court.

(3) If the creditor fails to conply with
t he provisions of this section, the court
upon notion may di sm ss the garni shnent
proceedi ng and order the creditor to pay
reasonabl e attorney's fees and costs to the
party filing the notion.

Rul e 3-646 was acconpani ed by the foll owi ng Reporter’s Note.
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This anendnent to Rule 3-646 is proposed
for the reasons stated in the Reporter’s Note
to the proposed anendnent to Rule 2-646.

M. Bowen explained that the | egislature deleted the
requi renent that a judgnent creditor file with the court nonthly
reports of paynents received. The creditor renmains obligated to
prepare the statenents and send copies to the garnishee and the
debtor. The Judgnments Subcomm ttee has proposed nodifications to
subsection (j)(2) of Rules 2-646 and 3-646 to reflect these
changes. The |ast sentence was added by the Subcomm ttee, even
though this is not required by the statute.

The Vice Chair commented that it mght be preferable to
state in the Rule that the creditor mails the statenment, but does
not fileit. Oherwise, creditors my file it, anyway. M.
Hochberg asked why the | egislature provided that the creditor
furni shes the enployer with a statenent disclosing the paynents.
M . Bowen answered that this provides a record of the application
of the paynent to the debt. M. Brault remarked that the debt
accunul ates interest, creating an accounting problem M. Bowen
added that this is an acknowl edgnent of receipt of paynment. It
is a notice to the garni shee that the paynent was received, and
it provides the total of all the paynents. Judge Dryden observed
that if no accounting were nmade, the enpl oyer could continue to
deduct fromthe enployee’ s pay, even if the debt had been paid
of f.

M. Sykes suggested that the follow ng | anguage coul d be
added to the beginning of the | ast sentence of subsection (j)(2):

"The statenent shall not be filed in court, but the creditor
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shall retain ...". M. Bowen expressed his agreement with this,
and the Conmttee agreed by consensus to this change. The
Comm ttee approved the Rul es as amended.

M. Bowen told the Conmmttee that the next itemin the
nmeeting materials was a draft letter to the Honorabl e Robert M
Bel |, Chief Judge of the Court of Appeals (See Appendi x 2),
respondi ng to the suggesti on nade by Del egate M chael R Gordon
that all noney judgnents entered in the District Court be nade
judgnments of record, as they are in Baltinore City. The
Subconmi ttee’s opinion is that this issue is one for the
| egi sl ature to address, and the letter inforns Chief Judge Bel
of this. The Conmttee agreed by consensus.

Agenda Item 3. Consideration of proposed anendnents to: Rule

2-121 (Process — Service — In Personam) and Rule 3-121
(Process — Service — In Personam

M. Brault presented Rules 2-121, Process--Service--1ln
Per sonam and 3-121, Process--Service--In Personam for the

Committee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - G VIL PROCEDURE — CI RCU T COURT
CHAPTER 100 - COVMENCEMENT OF ACTI ON AND
PROCESS

AMEND Rul e 2-121 for conformty with
recent |egislation, as foll ows:

Rul e 2-121. Process - Service - |In Personam

(a) GCenerally
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Servi ce of process may be nmade within
this State or outside this State when
authorized by the law of this State, (1) by
delivering to the person to be served a copy
of the sumons, conplaint, and all other
papers filed with ity (2) by |eaving at the
dwel I i ng house or usual place of abode of the
i ndividual to be served a copy of the
summons, conplaint, and all other papers
filed with it with a person of suitable age
and di scretion who resides at the dwelling
house or place of abode; or (3) by mailing to
the person to be served a copy of the
sumons, conplaint, and all other papers
filed with it by certified mail requesting:
"Restricted Delivery - show to whom date,
address of delivery." Service by certified
mai | under this Rule is conplete upon
delivery. Service outside the State may al so
be nmade in the manner prescribed by the court
or prescribed by the foreign jurisdiction if
reasonably cal cul ated to give actual notice.

(b) Evasion of Service

When proof is nade by affidavit that a
defendant has acted to evade service, the
court may order that service be made by
mai | ing a copy of the summons, conplaint, and
all other papers filed with it to the
def endant at the defendant's |ast known
resi dence and delivering a copy of each to a
person of suitable age and discretion at the
pl ace of busi ness; i ;

of the defendant.
(c) By Oder of Court

When proof is made by affidavit that
good faith efforts to serve the defendant
pursuant to section (a) of this Rule have not
succeeded and that service pursuant to
section (b) of this Rule is inapplicable or
i npracticable, the court may order any ot her
means of service that it deens appropriate in
the circunstances and reasonably cal cul ated
to give actual notice.

(d) Methods Not Excl usive

The met hods of service provided in
this Rule are in addition to and not
excl usive of any other neans of service that
may be provided by statute or rule for
obtaining jurisdiction over a defendant.
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Source: This Rule is derived as foll ows:

Section (a) is derived fromforner Rules
104 b 1 and 2, 105 a, and 107 a 1, 2 and 4
and Fed. R G v.P. 4 (e)(2).

Section (b) is derived fromforner Rules
104 h 1 and 107 a 3.

Section (c) is new.

Section (d) is derived fromforner Rules
104 i and 107 c.

2-121 was acconpani ed by the followi ng Reporter’s Note.

Proposed anendnents to Rules 2-121 and
3-121 conformthe Rules to Code, Courts
Article, 86-312 (c)(1), which was added by
Chapter 434, Laws of 1999 (H. B. 603).

The new statute adds a net hod of
personal service that is effected by

| eavi ng copi es of the summons and
conpl aint at the defendants dwelling house or
usual place of abode with a person of
sui tabl e age and discretion residing at the
swel I'i ng house or place of abode ..

A simlar nmethod is set out in
Fed. R CGv.P. 4 (e)(2), which reads:

(e) Service Upon Individuals Wthin a
Judicial District of the United States

Unl ess ot herw se provi ded by federal
| aw, service upon an individual from whom a
wai ver has not been obtained and filed, other
than an infant or an inconpetent person, nmay
be effected in any judicial district of the
United States:

(2) by delivering a copy of the summons
and of the conplaint to the individual
personal ly or by |eaving copies thereof at
the individual’s dwelling house or usual
pl ace of abode with sone person of suitable
age and discretion then residing therein or
by delivering a copy of the summons and of
the conplaint to an agent authorized by
appointnment or by law to receive service of
process.
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The Process, Parties & Pl eading
Subcomm ttee observed that the only "person”
(as defined in Rule 1-202) who has a
"dwel I i ng house or place of abode"” is an
i ndi vi dual and used that term nology in the
proposed anmendnent. This conports with
Fed. R CGv.P. 4 (e)(2).

Because proof of evasion of service, a
court order, and mailing to the defendant’s
| ast known residence are no | onger required
in connection with personal service that is
effected by | eaving a copy of the papers with
a person of suitable age and discretion at
t he defendant’s dwel | ing house or place of
abode, the phrase "dwelling house or usual
pl ace of abode" is proposed to be del eted
fromsection (b) of Rules 2-121 and 3-121.

MARYLAND RULES OF PROCEDURE
TITLE 3 - AVIL PROCEDURE — DI STRI CT COURT

CHAPTER 100 - COVMENCEMENT OF ACTI ON AND
PROCESS

AMEND Rul e 3-121 for conformty with
recent |egislation, as foll ows:

Rul e 3-121. Process - Service - |In Personam

(a) GCenerally

Servi ce of process may be nmade within
this State or outside this State when
authorized by the law of this State, (1) by
delivering to the person to be served a copy
of the sumons, conplaint, and all other
papers filed with ity (2) by |eaving at the
dwel I i ng house or usual place of abode of the
i ndividual to be served a copy of the
summons, conplaint, and all other papers
filed with it with a person of suitable age
and di scretion who resides at the swelling
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house or place of abode; or (3) by mailing to
the person to be served a copy of the
sumons, conplaint, and all other papers
filed with it by certified mail requesting:
"Restricted Delivery - show to whom date,
address of delivery." Service by certified
mai | under this Rule is conplete upon
delivery. Service outside the State may al so
be made in the manner prescribed by the court
or prescribed by the foreign jurisdiction if
reasonably cal cul ated to give actual notice.

(b) Evasion of Service

When proof is nmade by affidavit that a
def endant has acted to evade service, the
court may order that service be made by
mai | ing a copy of the summons, conplaint, and
all other papers filed with it to the
def endant at the defendant's |ast known
resi dence and delivering a copy of each to a
person of suitable age and discretion at the
pl ace of busi ness; i

prace—of—abode of the defendant.
(c) By Oder of Court

When proof is made by affidavit that
good faith efforts to serve the defendant
pursuant to section (a) of this Rule have not
succeeded and that service pursuant to
section (b) of this Rule is inapplicable or
i npracticable, the court may order any ot her
means of service that it deens appropriate in
the circunstances and reasonably cal cul ated
to give actual notice.

(d) Methods Not Excl usive

The met hods of service provided in
this Rule are in addition to and not
excl usive of any other neans of service that
may be provided by statute or rule for
obtaining jurisdiction over a defendant.

Source: This Rule is derived as foll ows:

Section (a) is derived fromforner MD. R
104 b 1 and 2, and 107 a 1 and 2 and
Fed. R CGv.P. 4 (e)(2).

Section (b) is derived fromforner MD. R
104 h 1 and 107 a 3.

Section (c) is new.

Section (d) is derived fromforner MD. R
104 i and 107 b.

-63-



Rul e 3-121 was acconpani ed by the foll owi ng Reporter’s Note.

See the Reporter’s Note to the proposed
amendnent to Rule 2-121.

M. Brault explained that the 1999 | egi sl ature enacted House
Bill 603 (Chapter 434) which adds a new net hod of personal
service derived fromFed.R Cv.P. 4. This supersedes the
requi rement of personal service on original process by allow ng
service to be effected by |eaving copies of the sumobns and
conplaint at the defendant’s home with a person of suitable age
who resides at the hone. The Rules Conmittee debated this nethod
during the discussions preceding the 1984 rul es revision, but
decided not to adopt it. The new statute requires it. Delegate
Dana Denbrow sent a letter to M. Zarnoch, who is counsel to the
General Assenbly, for the purpose of clarifying the neaning of
the new statute, thereby creating a legislative history. The
| etter and the response are included in the neeting materials.
(See Appendix 3.) The Subcommittee added | anguage from
Fed. R CGv.P. 4 to Rule 2-121. There is an enornous background of
federal case decisions pertaining to this issue. 1In the Rule,
the word "person” is defined by Rule 1-201. The question of
serving the president or corporate agent of a corporation at the
person’s home will be left to another tine. The statute covers
both the circuit and the District courts. The only issue is the
federal rule requirenent that the defendant has to consent to
receive service. This works in federal litigation which is

usual |y conplicated, but would not work so well in Maryland which
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has every kind of litigation, both m nor and major cases.

M. Hochberg inquired as to what the affidavit of service
woul d ook like. M. Brault replied that Mary Jones woul d be
served, and the affidavit would state that she is the defendant’s
daughter. The process server files a paper showi ng the return,
which is presuned to be correct. The burden is on the other
party to challenge the propriety of the return. M. Howell
poi nted out that the new | anguage may need to be restyled to
change the phrase "filed with it." The Reporter remarked that
t he | anguage was difficult to draft. The Vice Chair commented
that she thought the statute only applied to insurance
situations. M. Brault responded that Del egate Denbrow had asked
this question. The legislation covers two different sections of
the Code. The first, Courts Article, 86-311, applies to cases
i nvol ving i nsurance conpani es. The second, Courts Article, 86-
312, applies to all defendants in all cases. The Committee
approved the changes to the Rules subject to change by the Style
Subcommi tt ee.

Agenda Item 4. Consideration of proposed anendnents to: Rul e

11-113 (Waiver of Jurisdiction) and Rule 11-118 (Parents’
Liability — Hearing — Recording and Effect)

In the absence of the Chair of the Juvenil e Subcommi ttee,
the Chair of the Rules Commttee presented Rule 11-113, Wiver of

Jurisdiction, for the Conmttee' s consi derati on.
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MARYLAND RULES OF PROCEDURE
TI TLE 11
JUVENI LE CAUSES

AMEND Rul e 11-113 d to conformit to
recent |egislation, as foll ows:

Rul e 11-113. Wiver of Jurisdiction.

d. Consideration in Determning Wiver.

In determ ning whether to waive its
jurisdiction, the court shall conply with the
provi sions of Section 3-817 (c) :

(d), and (e) of the Courts Article. 1In the
interest of justice, the court nmay decline to
require strict application of the rules in

Title 5, except those relating to the
conpet ency of w tnesses.

Rul e 11-113 was acconpanied by the follow ng Reporter’s
Not e.
The proposed anendnent to Rule 11-113 d
conforms it to Chapter 619, Laws of 1999 (HB

302), which repealed and reenacted with
anmendnents Code, Courts Article, 83-817.

The Chair explained that Code, Courts Article, 83-817 was
repeal ed and reenacted wi th anmendnments, and the changes to Rule
11-113 conformto the statutory changes. There being no
obj ection, the Rule was approved as presented.

The Chair presented Rule 11-118, Parents’ Liability--

Heari ng-- Recording and Effect, for the Commttee’s consideration.
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MARYLAND RULES OF PROCEDURE
TI TLE 11
JUVENI LE CAUSES

AMEND Rul e 11-118 a to conformit to
recent |egislation, as foll ows:

Rul e 11-118. Parents’ Liability — Hearing —
Recordi ng and Effect.

a. Hearing.

If, at any stage of a proceeding, the
court believes a respondent has conmtted
acts for which the respondent’s parent or
parents rmay be |iable under Code, Article 27,
88807, 139D, 151A, or 151C, the court shal
sumon the parent or parents in the nmanner
provi ded by Chapter 100 of Title 2 for
service of process to obtain personal
jurisdiction over a person to appear at a
hearing to determine liability. This hearing
may be conducted contenporaneously with a
di sposition hearing, if appropriate.

Rul e 11-118 was acconpanied by the follow ng Reporter’s
Not e.
The proposed anendnent to Rule 11-118 a
confornms it to Chapter 329, Laws of 1999 (SB
223), which expanded restitution provisions
with respect to certain offenses involving
destructive devices.
The Chair explained that in Senate Bill 223, Chapter 329,
Laws of 1999, the |egislature expanded restitution provisions to
i nclude certain offenses involving destructive devices. The Rule
is proposed to be amended to conformto the statutory provisions.

There being no objection, the Rul e was approved as presented.
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Agenda Item 5. Consideration of proposed anendnents to:

4-211 (Filing of Charging Docunent),

Servi ce,

Definiti
Recor ds)

Rul e

Rul e 4-212 (I ssuance,

and Execution of Summons or Warrant), Rule 4-216
(Pretrial Release), Rule 4-262 (Discovery in District Court),
Rul e 4-331 (Motions for New Trial), Rule 4-406 (Hearing), Rule
4-342 (Sentencing — Procedure in Non-Capital Cases), Rule
4-344 (Sentencing — Review), Rule 4-343 (Sentencing —
Procedure in Capital Cases), Rule 4-502 (Expungenent
ons), and Form 4-504.1 (Petition for Expungenent of

Judge Johnson presented Rule 4-211, Filing of Charging

Docunent

for the Cormmttee’'s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-211 to add two nore
categories of occupations to the cross
reference to section (b), as follows:

Rul e 4-211. FILING OF CHARG NG DOCUMENT

(a) Citation

The original of a citation shall be
filed in District Court pronptly after its
i ssuance and service.

(b) Statenent of Charges
(1) Before any Arrest

Except as ot herw se provided by
statute, a judicial officer may file a
statenent of charges in the District Court
agai nst a defendant who has not been arrested
for that offense upon witten application
containing an affidavit show ng probable
cause that the defendant conmtted the
of fense charged. If not executed by a peace
officer, the affidavit shall be nade and
signed before a judicial officer.
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(2) After Arrest

When a defendant has been arrested
wi thout a warrant, unless an information is
filed in the District Court, the officer who
has custody of the defendant shall (A)
forthwith cause a statenment of charges to be
filed agai nst the defendant in the District
Court and (B) at the sane tinme or as soon
thereafter as is practicable file an
affidavit containing facts show ng probabl e
cause that the defendant conmtted the
of fense char ged.

Cross reference: See Code, Courts Article,
8§2-608 for special requirenents concerning an
application for a statenent of charges

agai nst a | aw enforcenent officer, an

educat or, or energency services personnel for
an offense allegedly conmtted in the course
of executing the | aw enforcement officer's
duti es.

(c) Information

A State's Attorney may file an
information as permtted by Rule 4-201.
Conmittee note: Nothing in section (b) of
this Rule precludes the filing of an
information in the District Court by a
State's Attorney at any tinme, whether in lieu
of the filing of a statenment of charges or as
an additional or superseding charging
docunent after a statement of charges has
been fil ed.

(d) Indictnent

The circuit court shall file an
i ndictnment returned by a grand jury.

Source: This Rule is derived as foll ows:

Section (a) is derived fromthe | ast
clause of MD.R 720 i.

Section (b) is derived fromMD. R 720 a
and b.

Section (c) is new

Section (d) is new

Rul e 4-211 was acconpani ed by the foll owi ng Reporter’s Note.
During the 1999 | egislative session,

House Bill 537 (Chapter 429) added energency
services personnel to the |list of occupations
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for which procedure concerning statenent of
charges apply. The Crimnal Subconmttee is
recommendi ng that energency services
personnel be added to the list of personnel
in the cross reference to subsection (b)(2)
of Rule 4-211. Since educators are also in
the statutory |list of occupations, a
reference to themis also recormended to be
added to the cross reference.

Judge Johnson expl ai ned that the |egislature had added
energency services personnel to the |ist of occupations for which
procedures concerning a statenent of charges apply. Because
educators are also in the statutory list, the Crimnal
Subconm ttee recommends that a reference to them be added to the
cross reference at the end of section (b) of Rule 4-211. There
bei ng no objection, both reconmendati ons were approved.

Judge Johnson presented Rul e 4-212, |ssuance, Service, and
Execution of Sunmons or Warrant, for the Conmmittee’s

consi der ati on.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES
AMEND Rul e 4-212 to allow a judicial

officer in the District Court to issue a
warrant for the arrest of a defendant if
there is probable cause to believe that the
def endant poses a danger to anot her person or
to the comunity, as follows:

Rul e 4-212. | SSUANCE, SERVI CE, AND EXECUTI ON
OF SUMVONS OR WARRANT

(d) Warrant -- Issuance; |nspection

-70-



(1) In the District Court

A judicial officer may, and upon
request of the State's Attorney shall, issue
a warrant for the arrest of the defendant,
ot her than a corporation, upon a finding that
there is probable cause to believe that the
defendant committed the offense charged in
t he chargi ng docunent and that (A) the
def endant has previously failed to respond to
a sumons that has been personally served or
a citation, or (B) there is a substanti al
| i kel i hood that the defendant will not
respond to a sumons, or (C) the whereabouts
of the defendant are unknown and the issuance
of a warrant is necessary to subject the
defendant to the jurisdiction of the court,
or (D the defendant is in custody for
anot her offense, or (E) there is probable
cause to believe that the defendant poses a
danger to another person or to the comunity.
A copy of the charging docunent shall be
attached to the warrant.

(2) Inthe Crcuit Court

Upon the request of the State's
Attorney, a warrant shall issue for the
arrest of a defendant, other than a
corporation, if an information has been filed
agai nst the defendant and the circuit court
or the District Court has made a finding that
there is probable cause to believe that the
defendant committed the offense charged in
t he chargi ng docunent or if an indictnment has
been filed against the defendant; and (A) the
def endant has not been processed and rel eased
pursuant to Rule 4-216, or (B) the court
finds there is a substantial |ikelihood that
the defendant will not respond to a summons.
A copy of the charging docunent shall be
attached to the warrant. Unless the court
finds that there is a substantial |ikelihood
that the defendant will not respond to a
crimnal sumons, a warrant shall not issue
for a defendant who has been processed and
rel eased pursuant to Rule 4-216 if the
circuit court charging docunent is based on
the sane alleged acts or transactions. Wen
t he def endant has been processed and rel eased
pursuant to Rule 4-216, the issuance of a
warrant for violation of conditions of
rel ease is governed by Rule 4-217.
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Rul e

(3) Inspection of the Warrant and
Char gi ng Docunent

Unl ess ot herw se ordered by the
court, files and records of the court
pertaining to a warrant issued pursuant to
subsection (d)(1) or (d)(2) of this Rule and
t he chargi ng docunent upon whi ch the warrant
was issued shall not be open to inspection
until either (A) the warrant has been served
and a return of service has been filed in
conpliance with section (g) of this Rule or
(B) 90 days have el apsed since the warrant
was issued. Thereafter, unless seal ed
pursuant to Rule 4-201 (d), the files and
records shall be open to inspection.

Conmittee note: This subsection does not
preclude the rel ease of otherw se avail able
statistical information concerning an
unserved warrant nor does it prohibit a
State's Attorney or peace officer from

rel easing information pertaining to an
unserved arrest warrant and charging
docunent .

Cross reference: See Rule 4-201 concerning
chargi ng docunents. See Code, State
Governnent Article, 810-616 (q) which governs
i nspection of court records pertaining to an
arrest warrant.

4-212 was acconpani ed by the follow ng Reporter’s Note.

At the request of the Hon. Martha F.
Rasin, Chief Judge of the District Court of
Maryl and, the Rules Conmittee has considered
whet her Rul e 4-212 should be anmended to all ow
a Comm ssioner to take into account victim
safety when the Conm ssi oner determ nes
whether to issue a summons or a warrant. The
Comm ttee recomends the addition of a new
clause (d)(1)(E) that allows a judicia
officer to issue a warrant when there is
probabl e cause to believe that the defendant
poses a danger to another person or to the
conmmuni ty.

The Subcommittee is recomendi ng a cross
reference to Code, State Governnent Article,
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810-616 (q) which governs inspection of court
records pertaining to an arrest warrant

rat her than an anendnent to subsection (d)(3)
to refer to the Code provision.

Judge Johnson expl ai ned that the proposed anendnent to
subsection (d)(1) has al ready been approved by the Commttee.
Additionally, the Subcomm ttee is recomending a cross reference
to Code, State Governnent Article, 810-616 (q), which governs
i nspection of court records pertaining to an arrest warrant. The
Chair comented that this includes in the Rule the procedure
which is being carried out already. There being no objection,
the Rul e was approved as presented.

Judge Johnson presented Rul e 4-216, Pretrial Rel ease, for

the Commttee' s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-216 to include a reference
to a newcrinme which has limtations as to
pretrial release and to add a new provi sion
allowing a court to issue a bench warrant for
the arrest of a defendant who violates a
condition of pretrial release, as follows:

Rul e 4-216. PRETRI AL RELEASE

(a) InterimBail

Pending an initial appearance by the
def endant before a judicial officer pursuant
to Rule 4-213 (a), the defendant may be
rel eased upon execution of a bond in an
amount and subject to conditions specified in
a schedul e that nmay be adopted by the Chief
Judge of the District Court for certain
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of fenses. The Chief Judge may authori ze
desi gnated court personnel or peace officers
to rel ease a defendant by reference to the
schedul e.

(b) Probabl e Cause Determ nation

A defendant arrested w thout a warrant
shal | be rel eased on personal recogni zance
under terns that do not significantly
restrain the defendant's |iberty unless the
judicial officer determines that there is
probabl e cause to believe that the defendant
conmi tted an of fense.

(c) Defendants Eligible for Rel ease by
Comm ssi oner or Judge

Except as otherw se provided in
section (d) of this Rule, a defendant is
entitled to be rel eased before verdict in
conformty with this Rule on personal
recogni zance or with one or nore conditions
i nposed unless the judicial officer
determ nes that no condition of release wl|
reasonably assure (1) the appearance of the
defendant as required and (2) if the
defendant is charged with an offense listed
under Code, Article 27, 8616 1/2 (k), the
safety of the alleged victim

Cross references: See Code, Article 27, 8616
1/2 (d) concerning defendants who rmay not be
rel eased on personal recogni zance.

(d) Defendants Eligible for Rel ease Only
by a Judge

A def endant charged with an offense
for which the maxi num penalty is death or
life inprisonment or with an offense |isted
under Code, Article 27, 8616 1/2 (c), (i),
(j), e (1), or (n) may not be released by a
District Court Comm ssioner, but nmay be
rel eased before verdict or pending a new
trial, if a newtrial has been ordered, if a
judge determines that all requirenents
i nposed by | aw have been satisfied and that
one or nore conditions of release wll
reasonably assure (1) the appearance of the
defendant as required and (2) if the
defendant is charged with an offense listed
under Code, Article 27, 8616 1/2 (c), (j), eofr
(1), or (n), that the defendant will not pose
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a danger to another person or the conmunity
whi |l e rel eased.

(e) Duties of Judicial Oficer
(1) Consideration of Factors

In determ ni ng whet her a def endant
shoul d be rel eased and the conditions of
rel ease, the judicial officer, on the basis
of information available or developed in a
pretrial release inquiry, may take into
account:

(A) The nature and circunstances of
the of fense charged, the nature of the
evi dence agai nst the defendant, and the
potential sentence upon conviction, insofar
as these factors are relevant to the risk of
nonappear ance;

(B) The defendant's prior record of
appearance at court proceedings or flight to
avoi d prosecution or failure to appear at
court proceedi ngs;

(C© The defendant's famly ties,
enpl oynment status and history, financial
resources, reputation, character and nent al
condition, length of residence in the
comunity, and length of residence in this
St ate;

(D) The recommendati on of an agency
whi ch conducts pretrial rel ease
i nvestigations;

(E) The recomendation of the State's
At t or ney;

(F) Information presented by
def endant's counsel ;

(G The danger of the defendant to
anot her person or to the conmunity;

(H The danger of the defendant to
hi nsel f or herself; and

(1) Any other factor bearing on the
risk of a wilful failure to appear, including
prior adjudications of delinquency that
occurred within three years of the date the
defendant is charged as an adult and prior
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convi cti ons.

(2) Statenment of Reasons - Wen Required
Upon determning to rel ease a
def endant to whom section (d) of this Rule
applies or to refuse to rel ease a def endant
to whom section (c) of this Rule applies, the
judicial officer shall state the reasons in
witing or on the record.

(3) Inposition of Conditions of Rel ease

If the judicial officer determ nes
t hat the defendant should be rel eased ot her
t han on personal recogni zance w t hout any
additional conditions inposed, the judicial
of ficer shall inpose on the defendant the
| east onerous condition or conbination of
conditions of release set out in section (f)
of this Rule that will reasonably:

(A) Assure the appearance of the
def endant as required,

(B) Protect the safety of the alleged
victimif the defendant is charged with an
of fense |isted under Code, Article 27, 8616
1/2 (k), and

(C© Assure that the defendant will not
pose a danger to another person or to the
community if the charge against the defendant
is an offense |isted under Code, Article 27,
8616 1/2 (c), (j), e (1), or (n).

(4) Advice of Conditions and
Consequences of Violation

The judicial officer shall advise
the defendant in witing or on the record of
the conditions of release inposed and of the
consequences of a violation of any condition.

(f) Conditions of Release

The conditions of rel ease inposed by a
judicial officer under this Rule may include:

(1) Commtting the defendant to the
cust ody of a designated person or
organi zation that agrees to supervise the
def endant and assist in assuring the
def endant's appearance in court;
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(2) Placing the defendant under the
supervi sion of a probation officer or other
appropriate public official;

(3) Subjecting the defendant to
reasonabl e restrictions with respect to
travel, association, or residence during the
period of rel ease;

(4) Requiring the defendant to post a
bail bond conplying with Rule 4-217 in an
amount and on conditions specified by the
judicial officer including any of the
fol | ow ng:

(A) without collateral security,

(B) with collateral security of the
kind specified in Rule 4-217 (e)(1) (A equal
in value to the greater of $25.00 or 10% of
the full penalty anmount, or a | arger
percentage as may be fixed by the judicial
of ficer,

(C with collateral security of the
kind specified in Rule 4-217 (e)(1) equal in
value to the full penalty anount,

(D) with the obligation of a
corporation that is an insurer or other
surety in the full penalty anount;

(5) Subjecting the defendant to any
ot her condition reasonably necessary to:

(A) assure the appearance of the
def endant as required,

(B) protect the safety of the alleged
victimif the charge against the defendant is
an offense listed under Code, Article 27,
8616 1/2 (k), and

(C) assure that the defendant will not
pose a danger to another person or to the
community if the charge against the defendant
is an offense |isted under Code, Article 27,
8616 1/2 (c), (j), e+ (1), or (n);

(6) I nposing upon the defendant, for good
cause shown, one or nore of the conditions
aut hori zed under Code, Article 27, 8763
reasonably necessary to stop or prevent the
intimdation of a victimor witness or a
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violation of Code, Article 27, 8§26, 8761, or
8762.

Cross reference: See Code, Article 27, 8616
1/2 (m, and Code, Business CQccupations and
Professions Article, Title 20, concerning
private home detention nonitoring as a
condition of rel ease.

(g) Review of Conmmissioner's Pretrial
Rel ease Order

A defendant who is denied pretrial
rel ease by a conm ssioner or who for any
reason remains in custody for 24 hours after
a comm ssi oner has determ ned conditions of
rel ease pursuant to this Rule shall be
presented imediately to the District Court
if the court is then in session, or if not,
at the next session of the court. The
District Court shall reviewthe
commi ssioner's pretrial release determ nation
and take appropriate action. [If the
defendant will remain in custody after the
review, the District Court shall set forth in
witing or on the record the reasons for the
continued detention.

Cross reference: See Rule 4-231 (d)
concerning the presence of a defendant by
vi deo conferenci ng.

(h) Continuance of Previous Conditions

When conditions of pretrial rel ease
have been previously inposed in the District
Court, the conditions continue in the circuit
court unl ess anended or revoked pursuant to
section (i) of this Rule.

(i) Amendnent of Pretrial Release Order

After a charging docunent has been
filed, the court, on notion of any party or
on its own initiative and after notice and
opportunity for hearing, may revoke an order
of pretrial release or amend it to inpose
additional or different conditions of
release. |If its decision results in the
detention of the defendant, the court shal
state the reasons for its action in witing
or on the record.

(j) Supervision of Detention Pending Trial
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In order to elimnate unnecessary
detention, the court shall exercise
supervi sion over the detention of defendants
pending trial. It shall require fromthe
sheriff, warden, or other custodial officer a
weekly report listing each defendant within
its jurisdiction who has been held in custody
in excess of seven days pending prelimnary
hearing, trial, sentencing, or appeal. The
report shall give the reason for the
detention of each defendant.

(k) Violation of Condition of Release

A court may issue a bench warrant for
the arrest of a defendant charged with a
crimnal offense who violates a condition of
pretrial release. After the defendant is
presented before a court, the court may (1)
revoke the defendant’s pretrial rel ease or
(2) continue the defendant’s pretrial rel ease
with or without conditions.

t®)r (1) Title 5 not Applicable

Title 5 of these rul es does not apply
to proceedi ngs conducted under this Rule.

Source: This Rule is derived in part from
former Rule 721, MD.R 723 b 4, and is in
part new.

Rul e 4-216 was acconpani ed by the foll owi ng Reporter’s Note.

House Bill 231 (Chapter 403) was
approved by the 1999 Legislature. It creates
a new category of crines involving violation
of ex parte and protective orders which order
a defendant to refrain from abusive behavior.
Simlar to other crinmes listed in Rule 4-216,
new section (n) of Code, Article 27, 8616 1/2
does not permt a court conmm ssioner to
aut horize pretrial rel ease of a defendant
charged with violating the new category of
crinmes, and permts a judge to allow pretri al
rel ease under certain specified conditions.

A reference to the new section should be
added to the other crimes listed in Rule 4-
216.

House Bill 1166 (Chapter 497) added a
new provision to Article 27, 8616 1/2 which
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allows a court to issue a bench warrant for
the arrest of a defendant charged with a
crimnal offense who violates a condition of
pretrial release, and provides for the
courts’ options when the defendant is brought
in. Asimlar provision is being suggested
for inclusion in Rule 4-216.

Judge Johnson expl ai ned that House Bill 231 (Chapter 403)
was enacted by the 1999 |legislature. It creates a new category
of crimes involving the violation of ex parte and protective
orders which order a defendant to refrain from abusive behavi or.
A court conmm ssioner is not permtted to authorize pretrial
rel ease of a defendant charged with violating one of the new
category of crinmes. The Rule is proposed to be nodified to add
this new category to the list of other crinmes which have the sane
limtation. Also, House Bill 1166 (Chapter 497) added a new
provision to Article 27, 8 616 Y2which allows a court to issue a
bench warrant for the arrest of a defendant charged with a
crimnal offense who violates a condition of pretrial release.
The new | egi sl ation also provides for the court’s options when
the defendant is brought in. The Subconm ttee suggests that a
simlar provision be added to Rule 4-216 as section (k). There
bei ng no objection, the Cormittee approved the changes to Rule 4-
216 as presented.

Judge Johnson presented Rule 4-262, Discovery in District

Court, for the Commttee’'s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES
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AMVEND Rul e 4-262 to clarify that
subsection (a)(2) intends to except out only
a prelimnary hearing, as follows:

Rul e 4-262. DI SCOVERY I N DI STRI CT COURT

(a) Scope

Di scovery and inspection pursuant to
this Rule is available in the District Court
in actions for offenses that are puni shable
by inprisonnment, and shall be as foll ows:

(1) The State's Attorney shall furnish
to the defendant any material or information
that tends to negate or mtigate the guilt or
puni shment of the defendant as to the offense
char ged.

(2) Upon request of the defendant the
State's Attorney shall permt the defendant
to inspect and copy (A) any portion of a
docunent contai ning a statenent or containing
t he substance of a statenent nmade by the
defendant to a State agent that the State
intends to use at (milep

i (milep at—— trial or at
any hearing other than a prelimnary hearing
and (B) each witten report or statenent nade
by an expert whomthe State expects to cal
as a witness at a hearing, other than a
prelimnary hearing, or trial.

(3) Upon request of the State the
def endant shall permt any discovery or
i nspection specified in subsection (d)(1) of
Rul e 4-263.

Commttee note: This Rule is not intended to
limt the constitutional requirenment of

di sclosure by the State. See Brady v. State,
226 Md. 422, 174 A 2d 167 (1961), aff'd, 373
US 83 83S . 1194, 10 L. Ed. 2d 215
(1963).

(b) Procedure

The di scovery and inspection required
or permtted by this Rule shall be conpleted
before the hearing or trial. A request for
di scovery and inspection and response need
not be in witing and need not be filed with
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the court. If a request was nade before the
date of the hearing or trial and the request
was refused or denied, the court may grant a
del ay or continuance in the hearing or trial
to permt the inspection or discovery.

(c) Obligations of the State's Attorney

The obligations of the State's
Attorney under this Rule extend to materi al
and information in the possession or control
of the State's Attorney and staff nenbers and
any others who have participated in the
i nvestigation or evaluation of the action and
who either regularly report, or with
reference to the particular action have
reported, to the office of the State's
At t or ney.

Source: This Rule is new.

Rul e 4-262 was acconpani ed by the foll owi ng Reporter’s Note.

The Honorable Dana M Levitz pointed out

an anbiguity in subsection (a)(2)(A) of Rule

4-262. It is not clear if only a prelimnary

hearing is excepted out, or if both a

prelimnary hearing and the trial are

excepted. The history of the Rule indicates

that only the prelimnary hearing is excepted

fromthe Rule, so new | anguage i s being

suggested to clarify this.

Judge Johnson told the Commttee that the Honorable Dana M
Levitz, of the Crcuit Court for Baltinmore County, had pointed
out an anbiguity in subsection (a)(2)(A) of the Rule. It is not
clear fromthe way the subsection is worded if only a prelimnary
hearing is excepted out, or if both the prelimnary hearing and
the trial are excepted. The history of the Rule indicates that
only the prelimnary hearing is excepted, and the Subconmttee is
proposi ng new | anguage to clarify this. The Chair added that
this anbiguity arose when a | aw student, who was in a class

taught by Judge Levitz, questioned the judge about the neaning of
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subsection (a)(2)(A). There being no objection, the change to
the Rul e was approved as presented.
Judge Johnson presented Rule 4-331, Modtions for New Trial,

for the Commttee’' s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-331 to add a provision for
notice to victins, as foll ows:

Rul e 4-331. MOTIONS FOR NEW TRI AL

(a) Wthin Ten Days of Verdict

On notion of the defendant filed
within ten days after a verdict, the court,
in the interest of justice, may order a new
trial.

Cross reference: For the effect of a notion
under this section on the tinme for appeal see
Rul es 7-104 (b) and 8-202 (D).

(b) Revisory Power

The court has revisory power and
control over the judgnent to set aside an
unjust or inproper verdict and grant a new
trial:

(1) in the District Court, on notion
filed within 90 days after its inposition of
sentence if an appeal has not been perfected,

(2) in the circuit courts, on notion
filed within 90 days after its inposition of
sent ence.

Thereafter, the court has revisory power and
control over the judgnent in case of fraud,
m stake, or irregularity.

(c) Newly Discovered Evidence
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The court may grant a new trial or
ot her appropriate relief on the ground of
new y di scovered evidence which coul d not
have been di scovered by due diligence in tine
to nove for a new trial pursuant to section
(a) of this Rule:

(1) in the District Court, on notion
filed within one year after its inposition of
sentence if an appeal has not been perfected,

(2) inacircuit court, on notion filed
within one year after its inposition of
sentence or the date it receives a mandate
i ssued by the Court of Appeals or the Courts
of Special Appeals, whichever is later,
except that if a sentence of death was
i nposed, the notion may be filed at any tine
if the newy discovered evidence, if proven,
woul d show that the defendant is innocent of
the capital crinme of which the defendant was
convicted or of an aggravating circunstance
or other condition of eligibility for the
death penalty actually found by the court or
jury in inposing the death sentence.

Comm ttee note: Newy discovered evidence of
mtigating circunstances does not entitle a
defendant to cl ai mactual innocence. See
Sawyer v. Wiitley, 112 S. C. 2514 (1992).

(d) Form of Motion

A nmotion filed under this Rule shal
be in witing and shall state in detail the
grounds upon which it is based. If the
def endant was sentenced to death and the
notion is filed nore than one year after the
circuit court receives the mandate issued by
the Court of Appeals, the notion shall be
under oath and shall state in detail the
new y di scovered evi dence required by
subsection (c)(2) of this Rule.

(e) Disposition

The court shall afford the defendant
or counsel and the State's Attorney an
opportunity for a hearing on a notion filed
under this Rule, except that if the notion is
filed nore than one year after the circuit
court receives the nmandate issued by the
Court of Appeals, a hearing need not be held
unl ess the notion satisfies the requirenents
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of section (d) of this Rule. The court may
revise a judgnment or set aside a verdict
prior to entry of a judgnment only on the
record in open court. The court shall state
its reasons for setting aside a judgnment or
verdict and granting a new trial.

Cross reference: Code -
Yot—), Article 27, 88594 and 770.

Source: This Rule is derived from forner
Rule 770 and MD. R 770.
Rul e 4-331 was acconpani ed by the foll owi ng Reporter’s Note.

In House Bill 304 (Chapter 621), the
| egi sl ature added two new sections to Article
27, 8594, Modtions for New Trial, which
provi de for notice to victins or victins
representatives if a hearing on a notion for
new trial is to be held, and also for the
right of victins to attend the hearing.
Since Rule 4-331 already contains a cross
reference to Article 27, 8594, the
Subconmittee is suggesting that Article 27,
8770, which pertains to victimnotification,
al so be cross reference.
Judge Johnson expl ai ned that the |egislature passed House
Bill 304 (Chapter 621) which added two new sections to Article
27, 8594. The new sections provide for notice to victins or to
victinms’ representatives if a hearing on a notion for a new trial
is to be held and for the right of victins to attend the hearing.
The Subcommittee proposes that since Article 27, 8594 is already
cross referenced, a new cross reference to Article 27, 8770,
whi ch pertains to victimnotification, be added. There being no
obj ection, the change to Rule 4-331 was approved as presented.
Judge Johnson presented Rul e 4-406, Hearing, for the

Committee’'s consi deration.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 400 - POST CONVI CTlI ON PROCEDURE

AMEND Rul e 4-406 to add a provision for
notice to victins, as foll ows:

Rul e 4-406. HEARI NG

(a) Wen Required

A hearing shall be held pronptly on a
petition under the Uniform Post Conviction
Procedure Act unless the parties stipulate
that the facts stated in the petition are
true and that the facts and applicable | aw
justify the granting of relief. If a
def endant requests that the court reopen a
post conviction proceeding that was
previ ously concl uded, the court shal
determ ne whether a hearing will be held, but
it may not reopen the proceeding or grant the
relief requested without a hearing unless the
parties stipulate that the facts stated in
the petition are true and that the facts and
applicable law justify the granting of
relief.

Cross reference: For time requirenents
applicable to hearings in death penalty
cases, see Code, Article 27, 8645A (g).

(b) Judge

The hearing shall not be held by the
judge who presided at trial except with the
consent of the petitioner.

(c) Evidence

Evi dence may be presented by
affidavit, deposition, oral testinony, or in
any other formas the court finds convenient
and just. In the interest of justice, the
court may decline to require strict
application of the rules in Title 5, except
those relating to the conpetency of
W t nesses.
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(d) Presence of Petitioner

The petitioner has the right to be
present at any hearing on the petition.

Cross reference: Post conviction procedure,
right to counsel and hearing, Art. 27, 8645A,
victimnotification, Article 27, 8770.

Source: This Rule is derived as foll ows:
Section (a) is new
Section (b) is derived fromfornmer Rule

BK44 c.

Section (c) is derived fromfornmer Rule
BK44 d.

Section (d) is derived fromfornmer Rule
BK44 e.

Section (e) is new.
Rul e 4-406 was acconpani ed by the foll owi ng Reporter’s Note.

The 1999 | egislature added two new
sections to Article 27, 8645A, Right to
Appeal of Convicted Persons, which provide
for notice to victins or victins
representatives if a hearing on a post
conviction petitionis to be held, and al so
for the right of victins to attend the
hearing. Since Rule 4-406 already contains a
cross reference to Article 27, 8645A, the
Subconmi ttee is suggesting that Article,
8770, which pertains to victimnotification,
al so be cross referenced.

Judge Johnson told the Commttee that House Bill 304
nodified Article 27, 8645A by addi ng two sections which provide
for notice to victins or victins’ representatives if a hearing on
a post conviction petitionis to be held and for the right of
victins to attend the hearing. Since Rule 4-406 already contains
a cross reference to Article 27, 8645A, the Subcommittee is
suggesting that Article 27, 8770, which pertains to victim
notification, also be cross referenced. Judge Johnson pointed

out that the source note, which reads "Section (e) is new," has
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to be del eted, because the Subcomm ttee decided not to add a
section (e), although initially one had been proposed. There
bei ng no objection, the change to the Rul e was approved as
present ed.

Judge Johnson presented Rul e 4-342, Sentencing — Procedure

in Non-Capital Cases, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-342 to include a new
statutory provision requiring advice to a
def endant regardi ng the m ni nrum sent ence
for a conviction of a violent crine, as
fol | ows:

Rul e 4-342. SENTENCI NG -- PROCEDURE | N NON-
CAPI TAL CASES

(a) Applicability

This Rule applies to all cases except
t hose governed by Rul e 4-343.

(b) Statutory Sentencing Procedure

When a defendant has been found guilty
of murder in the first degree and the State
has given tinely notice of intention to seek
a sentence of inprisonnent for life wthout
the possibility of parole, but has not given
notice of intention to seek the death
penalty, the court shall conduct a sentencing
proceedi ng, separate fromthe proceedi ng at
whi ch the defendant's guilt was adjudi cated,
as soon as practicable after the trial to
determ ne whether to i npose a sentence of
i mprisonnment for life or inprisonment for
life without parole.

Cross reference: Code, Article 27, 88412 and
413.

-88-



(c) Judge

If the defendant's guilt is
established after a trial has comrenced, the
j udge who presided shall sentence the
defendant. If a defendant enters a plea of
guilty or nolo contendere before trial, any
j udge may sentence the defendant except that,
the judge who directed entry of the plea
shall sentence the defendant if that judge
has received any matter, other than a
statenent of the nere facts of the offense,
whi ch woul d be relevant to determ ning the
proper sentence. This section is subject to
the provisions of Rule 4-361.

(d) Presentence Disclosures by the State's
Att or ney

Sufficiently in advance of sentencing
to afford the defendant a reasonabl e
opportunity to investigate, the State's
Attorney shall disclose to the defendant or
counsel any information that the State
expects to present to the court for
consideration in sentencing. |If the court
finds that the information was not tinely
provi ded, the court shall postpone
sent enci ng.

(e) Allocution and Information in
Mtigation

Bef ore i nmposi ng sentence, the court
shall afford the defendant the opportunity,
personal |y and through counsel, to nmake a
statenent and to present information in
m tigation of punishnent.

(f) Reasons

The court ordinarily shall state on
the record its reasons for the sentence
i mposed.

(g) Credit for Tine Spent in Custody

Time spent in custody shall be
credited agai nst a sentence pursuant to Code,
Article 27, 8638C.

(h) Advice to the Defendant

At the tinme of inposing sentence, the
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court shall cause the defendant to be advi sed
of any right of appeal, any right of review
of the sentence under the Review of Crim nal
Sent ences Act, any right to nove for

nodi fication or reduction of the sentence,
and the tine allowed for the exercise of
these rights. At the tinme of iInposing a
sentence of incarceration for a violent crine
as defined in Code, Correctional Services
Article, 87-101 and for which a defendant
will be eligible for parole as provided in
§7-301 (c) or (d) of the Correctional
Services Article, the court shall state in
open court the mninumtine the defendant
must serve for the violent crine before
becom ng eligible for parole. The circuit
court shall cause the defendant who was
sentenced in circuit court to be advi sed that
within ten days after filing an appeal, the
def endant nust order in witing a transcript
fromthe court stenographer.

Cross reference. Code, Article 27,
88645JA- 645JG (Revi ew of Crim nal Sentences
Act) .

(i) Ternms for Release

On request of the defendant, the court
shall determ ne the defendant's eligibility
for rel ease under Rule 4-349 and the terns
for any rel ease.

(j) Restitution froma Parent

If restitution froma parent of the
def endant is sought pursuant to Code, Article
27, 8807, the State shall serve the parent
with notice of intention to seek restitution
and file a copy of the notice with the court.
The court nmay not enter a judgnent of
restitution against the parent unless the
parent has been afforded a reasonabl e
opportunity to be heard and to present
evi dence. The hearing on parental
restitution may be part of the defendant's
sent enci ng heari ng.

Cross reference: Parent's liability,
hearing, recording and effect, Rule 11-118.

Source: This Rule is derived as foll ows:

Section (a) is derived fromforner Rule 772
a.
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Section (b) is new.

Section (c) is derived fromforner Rule 772
b and MD. R 772 a. Section (d) is derived
fromfornmer Rule 772 ¢ and MD. R 772 b.

Section (e) is derived fromforner Rule 772
d and MD.R 772 c.

Section (f) is derived fromforner Rule 772
e and MD.R 772 d.

Section (g) is derived fromfornmer Rule 772
f and MD.R 772 e.

Section (h) is in part derived fromforner
Rule 772 h and MD. R 772 g and in part new.

Section (i) is new.

Section (j) 1Is new.

Rul e 4-342 was acconpani ed by the foll owi ng Reporter’s Note.

The 1999 | egislature enacted House Bil

602 (Chapter 648) which anended Code, Article

27, 8640 to require the court to state at the

time of a defendant’s sentencing the m ni num

time the defendant nust serve for a

conviction of a violent crime. The

Subconm ttee is reconmendi ng that |anguage to

this effect be added to Rule 4-342 (h).

Judge Johnson expl ai ned that the |egislature enacted House

Bill 602 (Chapter 648) which anended Code, Article 27, 8640 to
require the court to state at the tine of a defendant’s
sentencing the mnimumtine the defendant nust serve for a
conviction of a violent crine. The Subconmttee is recomendi ng
that simlar |anguage be added to Rule 4-342 (h). Delegate
Vall ario commented that this will be consistent with all of the
victinms’ rights statutes. Oiginally, requests had been nade to
have no parole for certain defendants. The Parole Conmm ssion
want ed defendants to be required to serve 50% of their sentences.
One of the problens of putting this requirenent into the Code is
that no hearing will be held until the defendant has served 50%

of the sentence. 1In general, the |length of sentences has
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i ncreased. Judge Johnson asked what is the time served on life
i nprisonnment, and the Chair answered that the person serves at

| east 15 years. Delegate Vallario added that next year every
pre-sentence investigation report will contain the mininmumtine
t hat nust be served.

The Chair said that the m nutes should reflect the gratitude
that sentencing judges owe to Delegate Vallario. Hi s amendnents
to the legislation averted what could have been an inpossible
situation for sentencing judges. For sonme convictions, it is
difficult to conplete the m ni mumanmount of tinme that nust be
served when "good tinme" and other variables are factored into the
equation. The conversion to a limted classification of crines
is beneficial, and the public will be served by the disclosure in
t hese serious cases. Also, allow ng a unani nous three-judge
panel to override a mninmmsentence is a very val uabl e change.
There being no objection, the change to the Rul e was approved as
present ed.

Judge Johnson presented Rul e 4-344, Sentenci ng — Review,

for the Commttee’' s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-344 to add anot her category
to the list of avail able changes in sentence,
as follows:

Rul e 4-344. SENTENCI NG — REVI EW

-92-



(a) Application - Wen Filed

Any application for review of a
sentence under the Review of Crim nal
Sent ences Act, Code, Article 27,
88645JA- 645JG shall be filed in the
sentencing court within 30 days after the
i nposition of sentence or at a later tine
permtted by the Act. The cl erk shal
pronptly notify the defendant's counsel, if
any, the State's Attorney, and the GCrcuit
Adm ni strative Judge of the filing of the
appl i cation.

(b) Application - Form

The application shall be signed by the
def endant and shall be substantially in the
following form

(Caption of the case)
Application for Review of Sentence

| hereby apply for review of the sentence inposed on ne on
................................. | understand that a review of ny
sentence may result in the inposition of any sentence all owabl e
by law for the offense, including an increased sentence (unless
t he maxi nrum has al ready been i nposed), a decreased sentence
(including a decrease in a nandatory m ni num sentence), a
different sentence, or no change in sentence. | understand that
| may withdraw this application at any tinme before receiving
notice of a hearing and thereafter only with perm ssion of the
Revi ew Panel. | also understand that | may not w thdraw ny
application after the Review Panel renders a decision

My sentence shoul d be changed for the follow ng reasons: (the
reasons for the change shall be stated)

(c) Application - Wthdrawal
The defendant may w thdraw t he

application for review at any tine before the
recei pt of notice of a hearing, and
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thereafter only with perm ssion of the Review
Panel. The application nmay not be w t hdrawn
after the Review Panel has rendered its
decision. A wthdrawal shall be signed by
the defendant and filed with the clerk. The
filing of a withdrawal is final and
termnates all rights of the defendant to
have the sentence revi ewed under the Review
of Crimnal Sentences Act.

(d) Review Panel - Appointnent O

Upon notification by the clerk of the
filing of an application, the Grcuit
Adm ni strative Judge shall pronptly appoint a
Revi ew Panel of three judges, not including
t he sentencing judge, and shall designate one
as chairman, to review the sentence. The
sentencing judge may sit with the Review
Panel in an advisory capacity if requested by
a majority of the Review Panel. A Review
Panel may be appointed to serve for a fixed
termor may be appointed to review only cases
specifically assigned to it by the Grcuit
Adm ni strative Judge.

(e) Review Panel - Procedure Before

Unl ess a hearing is required by the
Revi ew of Crimnal Sentences Act, the Review
Panel may render its decision without a
hearing if it affords the parties an
opportunity to present relevant information
inwiting. |If a hearing is to be held, the
Revi ew Panel shall serve the defendant,
defendant's counsel, and the State's Attorney
wi th reasonabl e notice of the tinme and pl ace
of the hearing. At the hearing the Review
Panel may take testinony and receive other
i nformation.

(f) Review Panel - Decision

Whet her or not an appeal has been
taken, the Review Panel shall file a witten
decision with the clerk wthin 30 days after
the application is filed. |If the sentence is
to be increased, the defendant shall be
brought before the panel and resentenced

pursuant to Rule 4-342. |If the sentence is
reduced or not changed, the defendant need
not be brought before the Review Panel. In

either case, the Review Panel shall state the
reasons for its decision and shall furnish a

-94-



copy of the decision to the defendant,
defendant's counsel, and the State's
At t or ney.

Cross reference: Concerning victim
notification and other requirenments when a
sentence i s changed by the review panel, see
Code, Article 27, 88645JC and 645JE.

(g) Effect on Time for Appeal

An application filed under this Rule
does not extend the tine for taking an
appeal .

(h) Effect of Vacation or Mdification of
Sent ence by Anot her Court

If the sentence under reviewis
vacated or nodified by a court of conpetent
jurisdiction before the Review Panel renders
its decision, the Review Panel shall dism ss
the original application and give the
def endant a reasonabl e opportunity, but not
| ess than ten days, to file a new application
for review of the sentence as nodified if it
is subject to review under the Review of
Cri m nal Sentences Act.

Source: This Rule is derived from forner
Rul e 773.

Rul e 4-344 was acconpani ed by the foll owi ng Reporter’s Note.

The | egi sl ature passed House Bill 602
(Chapter 648) in 1999, which provides that
once an application for review of a sentence
has been filed, the three-judge review panel
may decrease a nmandatory m ni mum sentence if
all of the judges agree. The Subcommittee is
recommendi ng that the list of possible
changes in sentence in Rule 4-344 (b) be
expanded to refer to a decrease in a
mandat ory m ni mum sent ence.

Judge Johnson said that House Bill 602 (Chapter 648) was
enacted in 1999, and it provides that once an application for

review of a sentence has been filed, the three-judge review panel
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may decrease a nmandatory mnimum sentence if all of the judges
agree. The Subcommttee is proposing that the |ist of possible
changes in sentence in section (b) of Rule 4-344 be broadened to
refer to a decrease in a mandatory m ni num sentence. There being
no objection, the change to the Rule was approved as presented.
Judge Johnson presented Rul e 4-343, Sentencing — Procedure

in Capital Cases, for the Conmttee's consideration.

MARYLAND RULES OF PROCEDURE

TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-343 by addi ng | anguage to
Section IV of the Findings and Sentencing
Determ nation formto conply with a
statutory change, as foll ows:

Rul e 4-343. SENTENCI NG -- PROCEDURE | N
CAPI TAL CASES

(a) Applicability

This Rul e applies whenever a sentence
of death is sought under Code, Article 27,
8413.

(b) Statutory Sentencing Procedure

When a defendant has been found guilty
of murder in the first degree, the State has
gi ven the notice required under Code, Article
27, 8412 (b)(1), and the defendant may be
subject to a sentence of death, a sentencing
proceedi ng, separate fromthe proceedi ng at
whi ch the defendant's guilt was adjudi cated,
shal | be conducted as soon as practicable
after the trial pursuant to the provisions of
Code, Article 27, 8413. A separate Findings
and Sentencing Determ nation formthat
complies with sections (g) and (h) of this
Rul e shall be conpleted with respect to each
death for which the defendant is subject to a
sentence of death.
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(c) Presentence Disclosures by the State's
Att or ney

Sufficiently in advance of sentencing
to afford the defendant a reasonabl e
opportunity to investigate, the State's
Attorney shall disclose to the defendant or
counsel any information that the State
expects to present to the court or jury for
consideration in sentencing. Upon request of
t he defendant, the court may postpone
sentencing if the court finds that the
information was not tinely provided.

(d) Reports of Defendant's Experts

Upon request by the State after the
def endant has been found guilty of nurder in
the first degree, the defendant shall produce
and permt the State to inspect and copy al
witten reports made in connection with the
action by each expert the defendant expects
to call as a witness at the sentencing
proceedi ng, including the results of any
physi cal or nental exam nation, scientific
test, experinent, or conparison, and shal
furnish to the State the substance of any
such oral report or conclusion. The
def endant shall provide this information to
the State sufficiently in advance of
sentencing to afford the State a reasonabl e
opportunity to investigate the information.
If the court finds that the information was
not timely provided, the court may postpone
sentencing if requested by the State.

(e) Judge

Except as provided in Rule 4-361, the
judge who presides at trial shall preside at
t he sentenci ng proceeding.

(f) Alocution

Bef ore sentence is determ ned, the
court shall afford the defendant the
opportunity, personally and through counsel,
to make a statenent, and shall afford the
State the opportunity to respond.

Committee note: A defendant who elects to
all ocate may do so before or after the
State's rebuttal closing argunent. If

al l ocution occurs after the State's rebuttal
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closing argunent, the State may respond to
the all ocution.

(g0 Formof Witten Findings and
Det erm nati ons

Except as otherw se provided in
section (h) of this Rule, the findings and
determ nations shall be made in witing in
the followi ng form

( CAPTI ON)

FI NDI NGS AND SENTENCI NG DETERM NATI ON

VICTIM [ Name of nurder victin

Section |
Based upon the evidence, we unaninously find that each of
the follow ng statenents marked "proven" has been proven BEYOND A
REASONABLE DOUBT and that each of those statenments marked "not
proven" has not been proven BEYOND A REASONABLE DOUBT.
1. The defendant was a principal in the first degree to the

mur der .

proven not

proven

2. The defendant engaged or enpl oyed anot her person to commt
the nurder and the nurder was conmtted pursuant to an agreenent
or contract for remuneration or the prom se of renuneration.

proven not
proven

3. The victimwas a | aw enforcenment officer who, while in the

performance of the officer's duties, was nurdered by one or nore
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persons, and the defendant was a principal in the second degree
who: (A willfully, deliberately, and with preneditation

i ntended the death of the | aw enforcenment officer; (B) was a
maj or participant in the nurder; and (C) was actually present at
the tinme and place of the nurder.

proven not
proven

(I'f one or nore of the above are marked "proven," proceed to
Section Il. If all are marked "not proven," proceed to Section Vi
and enter "Life Inprisonnent.")
Section 11

Based upon the evidence, we unaninously find that the
following statenent, if marked "proven," has been proven BY A
PREPONDERANCE OF THE EVI DENCE or that, if marked "not proven,"” it
has not been proven BY A PREPONDERANCE OF THE EVI DENCE.

At the time the nurder was conmtted, the defendant was
mental |y retarded.

proven not
proven

(I'f the above statenent is nmarked "proven," proceed to Section Vi
and enter "Life Inprisonnent.” If it is marked "not proven,"”
conplete Section I11.)
Section |11
Based upon the evidence, we unaninously find that each of the
foll owi ng aggravating circunstances that is marked "proven" has

been proven BEYOND A REASONABLE DOUBT and we unani nmously find

that each of the aggravating circunstances nmarked "not proven”
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has not been proven BEYOND A REASONABLE DOUBT.

1. The victimwas a | aw enforcenent officer who, while in the
performance of the officer's duties, was nurdered by one or nore
per sons.

“proven “not
proven

2. The defendant commtted the nurder at a tine when confined
in a correctional institution.

proven not
proven

3. The defendant conmtted the nmurder in furtherance of an
escape fromor an attenpt to escape fromor evade the | awf ul
custody, arrest, or detention of or by an officer or guard of a
correctional institution or by a | aw enforcenent officer.

proven not
proven

4. The victimwas taken or attenpted to be taken in the
course of a kidnapping or abduction or an attenpt to ki dnap or
abduct .

proven not
proven

5. The victimwas a child abducted in violation of Code,
Article 27, 8§2.

proven not
proven

6. The defendant commtted the nurder pursuant to an
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agreenent or contract for renuneration or the prom se of
remuneration to conmt the nurder.
proven not
proven
7. The defendant engaged or enpl oyed anot her person to commt
the nurder and the nurder was conm tted pursuant to an agreenent
or contract for remuneration or the prom se of renuneration.
proven not
proven
8. At the tine of the nurder, the defendant was under the
sentence of death or inprisonnment for life.
proven not
proven
9. The defendant commtted nore than one offense of nurder in
the first degree arising out of the sane incident.
proven not
proven
10. The defendant conmmtted the nmurder while commtting or
attenpting to commt a carjacking, arnmed carjacking, robbery,
arson in the first degree, rape in the first degree, or sexual
offense in the first degree.
proven not
proven
(I'f one or nore of the above are marked "proven,"” conplete
Section IV. If all of the above are marked "not proven," do not

conplete Sections IV and V and proceed to Section VI and enter
"Life Inprisonnment.")

-101-



Section |V

Based upon the evidence, we nmake the follow ng determ nations
as to mtigating circunstances:

1. The defendant has not previously (i) been found guilty of
a crime of violence; (ii) entered a plea of guilty or nolo
contendere to a charge of a crinme of violence; or (iii) been
granted probation on stay of entry of judgnment pursuant to a
charge of a crinme of violence.

(As used in the precedi ng paragraph, "crinme of violence"
means abduction, arson in the first degree, carjacking, arned
carjacking, escape in the first degree, kidnapping, mayhem
murder, robbery, rape in the first or second degree, sexual
offense in the first or second degree, mansl aughter other than
i nvol untary mansl aughter, an attenpt to conmt any of these
of fenses, or the use of a handgun in the conm ssion of a felony
or another crime of violence.)

(Mark only one.)
[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) We unaninmously find by a preponderance of the evidence
t hat the above circunstance does not exist.
[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

2. The victimwas a participant in the defendant's conduct or

consented to the act which caused the victins death.
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(Mark only one.)
[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) We unaninmously find by a preponderance of the evidence
t hat the above circunstance does not exist.
[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

3. The defendant acted under substantial duress, dom nation,
or provocation of another person, even though not so substantial
as to constitute a conplete defense to the prosecution.

(Mark only one.)
[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) We unaninmously find by a preponderance of the evidence
t hat the above circunstance does not exist.
[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

4. The nurder was commtted while the capacity of the
defendant to appreciate the crimnality of his or her conduct or
to conformhis or her conduct to the requirenents of |aw was
substantially inpaired as a result of nental incapacity, nental
di sorder, or enotional disturbance.

(Mark only one.)
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[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.

[ 1] (b) We unaninmously find by a preponderance of the evidence
t hat the above circunstance does not exist.

[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

5. The defendant was of a youthful age at the tinme of the

crinme.

(Mark only one.)
[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) We unaninmously find by a preponderance of the evidence
t hat the above circunstance does not exist.
[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

6. The act of the defendant was not the sole proximte cause
of the victims death.
(Mark only one.)
[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) We unaninmously find by a preponderance of the evidence

that the above circunstance does not exi st.
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[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

7. It is unlikely that the defendant will engage in further
crimnal activity that would constitute a continuing threat to
soci ety.

(Mark only one.)
[ 1] (a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) We unaninmously find by a preponderance of the evidence

that the above circunstance does not exi st.

[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance

of the evidence that the above circunstance exists.

8. (a) We unaninously find by a preponderance of the evidence

that the following additional mitigating circunmstances exist:

(Use reverse side if necessary)

(b) One or nore of us, but fewer than all 12, find by a

preponderance of the evidence that the follow ng additional
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mtigating circunstances exist:

(Use reverse side if necessary)

(I'f the jury unaninously determines in Section IV that no
mtigating circunstances exist, do not conplete Section V.
Proceed to Section VI and enter "Death.™ If the jury or any juror
determ nes that one or nore mtigating circunstances exist,

conpl ete Section V.)

Rul e 4-343 was acconpani ed by the foll owi ng Reporter’s Note.

The Crimnal Subconmmittee is
recommendi ng that | anguage be added to the
definition of "crime of violence" in Section
IV of the Findings and Sentencing
Determ nation formin Rule 4-343. This would
conformto a change to Code, Article 27, 8413
(9) (1) which was effected by the 1999
| egi sl ature in House Bill 463 (Chapter 422).

Judge Johnson expl ai ned that Code, Article 27, 8413(g)(1)
was changed by the |egislature in House Bill 463 (Chapter 422) to
include the crinme of escape in the first degree as a crine of
vi ol ence. The Subcommttee is recomending that Section IV of
t he Findings and Sentencing Determnation formin Rule 4-343 be
changed to reflect the statutory change. There being no
obj ection, the change to the Rul e was approved as presented.

Judge Johnson presented Rul e 4-502, Expungenent Definitions,

for the Commttee’' s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 500 - EXPUNGEMENT OF RECORDS

AMEND Rul e 4-502 to expand the
definition of "police records,” as follows:

Rul e 4-502. EXPUNGEMENT DEFI NI TI ONS

The follow ng definitions apply in this
Chapter and in Forns 4-503.1 through 4-508. 3:

(a) Application

"Application"” neans the witten
request for expungenent of police records
filed pursuant to Code, Article 27, 8736 (f)
and Rul e 4-503.

(b) Central Repository

"Central Repository" neans the
Crimnal Justice Information System Centr al
Repository of the Departnment of Public Safety
and Correctional Services.

(c) Court

"Court" neans the Court of Appeals,
Court of Special Appeals, any circuit court,
and the District Court.

(d) Court Records

"Court records" neans all official
records maintained by the clerk or other
personnel pertaining to any crimnal action
or proceeding for expungenent. It includes
i ndi ces, docket entries, charging docunents,
pl eadi ngs, nenoranda, assignnment schedul es,
di sposition sheets, transcriptions of
proceedi ngs, electronic recordings, orders,

j udgnments, and decrees. It does not include:
records pertaining to violations of the
vehicle laws of the State or of any other
traffic | aw, ordi nance, or regulation;
witten opinions of a court; cash receipt and
di sbur senent records necessary for audit
purposes; or a court reporter's transcript of
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proceedi ngs invol ving nmultiple defendants.
(e) Expungenent

"Expungenent” neans the effective
renmoval of police and court records from
public inspection:

(1) by obliteration; or

(2) by renoval to a separate secure area
to which the public and other persons having
no legitimte reason for being there are
deni ed access; or

(3) if effective access to a record can
be obtained only by reference to other
records, by the expungenent of the other
records or the part of them providing the
access.

(f) Law Enforcenent Agency

"Law enf orcenent agency" neans any
state, county, and nunicipal police
departnment or agency, sheriff's office, the
State's Attorney's office, and the Attorney
General 's office.

(g) Notice

"Notice" nmeans a witten request for
expungenent of police records given by a
person pursuant to the Code, Article 27, 8736
(a), unless the context clearly requires a
contrary meani ng.

(h) Petition

"Petition" nmeans a witten request for
expungenent of court and police records filed
by a person pursuant to Code, Article 27,
8737 (a) and Rul e 4-504.

(i) Police Records

"Police records" neans all official
records mai ntained by a | aw enf orcenent
agency, a booking facility, or the Central
Repository pertaining to the arrest; and
detenti on er—eonf+rerent of ;- or further
proceedi ng agai nst a—petrsorn—oft an I ndi vi dual
for a crimnal charge of for a suspected
violation of a crimnal law, or a violation

-108-



of Code, Transportation Article for which a
termof inprisonment nmay be inposed. ++
“Police records" does not include
investigatory files, police work-product
records used solely for police investigation
pur poses, or records pertaining to

noni ncar cerabl e viol ations of the vehicle

| aws of the State or of any other traffic

| aw, ordi nance, or regulation.

(j) Probation Before Judgnent

"Probation before judgnment” neans
di sposition of a charge pursuant to Code,
Article 27, 8641; it also neans a disposition
pursuant to former Code, Article 27, 8292
(b), probation wi thout finding a verdict
pursuant to Code, Article 27, 8641 prior to
July 1, 1975, and a disposition pursuant to
former Section 22-83 of the Code of Public
Local Laws of Baltinore City (1969 Edition).

(k) Records

"Records" neans "police records” and
"court records.”

(1) Service

"Service" with respect to the
application or petition neans mailing a copy
by certified mail or delivering it to any
person admitting service, and with respect to
any answer, notice, or order of court
required by this Rule or court order to be
served nmeans mailing by first class mail.

(m Transfer

"Transfer"” means the act, done
pursuant to an order of court, of renoving an
action or proceeding fromthe court or docket
in which it was originally filed or docketed
to such other proper court or docket as the
nature of the case may require.

Source: This Rule is derived from forner
Rul e EX1.

Rul e 4-502 was acconpani ed by the foll owi ng Reporter’s Note.

Senate Bill 74 (Chapter 31) passed in
the 1999 |l egislature. |t expanded the
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definition of "police records"” as they
pertain to expungenent, and the Crim nal
Subconmmi ttee is reconmmendi ng that the
parall el definition in Rule 4-502 be changed
accordingly.

Judge Johnson expl ai ned that when the 1999 | egislature
enacted Senate Bill 74 (Chapter 31), it expanded the definition
of "police records”" as they pertain to expungenent. The
Subconmi ttee is recommending that the parallel definition in
section (i) of Rule 4-502 be changed to conformto the statute.
Section (i) did not have the word "noni ncarcerabl e" preceding the
word "violations" as the statute has, so the Subconmttee is also
recommendi ng that the word "nonincarcerable" be added to conform
to the statute. There being no objection, the Conmttee approved
the changes to Rule 4-502 as presented.

Judge Johnson presented Form 4-504.1, Petition for

Expungenent of Records, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
FORMS FOR EXPUNGEMENT OF RECORDS
AMEND Form 4-504.1 to add | anguage in
the first paragraph of the Form providing
that a person was served with a sunmons or a

citation, and to clarify an anbi guous tine
period in nunber 3 of the Form as follows:

Form 4-504.1. PETITI ON FOR EXPUNGEMENT OF RECORDS

(Caption)
PETI TI ON FOR EXPUNGEMENT OF RECORDS
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1. (Check one of the followi ng boxes) On or about

, | was [ ] arrested, [ ]

(Dat e)
served with a summons, or [ ] served with a citation by an

of ficer of the

(Law Enf orcenent Agency)

at , Maryl and,

as a result of the follow ng incident

2. | was charged with the offense of

3. On or about ,
(Dat e)

t he charge was di sposed of as follows (check one of the foll ow ng
boxes):

a | was acquitted and either three years have passed
since disposition or a General Wiiver and Release is
attached.

O The charge was di sm ssed or quashed and either three
years have passed since disposition or a General Wiver
and Rel ease is attached.

a A judgnent of probation before judgnent was entered
on a charge that is not a violation of Code*,

Transportation Article, 821-902 and three—years

tiseharge—f+romprobation— either (a) three years have

passed since the disposition, or (b) I have been
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di scharged from probati on, whichever is later.
Since the date of disposition, I have not been convicted
of any crinme, other than violations of vehicle or
traffic | aws, ordinances, or regulations not carrying a
possi bl e sentence of inprisonnent; and | am not now a
defendant in any pending crimnal action other than for
violation of vehicle or traffic |aws, ordinances, or
regul ations not carrying a possible sentence of
i mpri sonnent .
A Nolle Prosequi was entered and either three years
have passed since disposition or a General Wiiver and
Rel ease is attached. Since the date of disposition,
have not been convicted of any crine, other than
viol ations of vehicle or traffic |aws, ordinances, or
regul ations not carrying a possible sentence of
i mprisonnment; and I am not now a defendant in any
pendi ng crimnal action other than for violation of
vehicle or traffic | aws, ordinances, or regulations not
carrying a possible sentence of inprisonnent.
The proceeding was placed on the Stet docket and three
years have passed since disposition. Since the date
of disposition, | have not been convicted of any
crime, other than violations of vehicle or traffic
| aws, ordi nances, or regulations not carrying a possible
sentence of inprisonnment; and | am not now a def endant
in any pending crimnal action other than for violation

of vehicle or traffic |laws, ordinances, or regul ations
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not carrying a possible sentence of inprisonnent.

a The case was conprom sed pursuant to Code*, Article 27,
812 A-5 or forner Code*, Article 10, 837 and three years
have passed since disposition.

O On or about , | was granted a

(Dat e)
full and unconditional pardon by the Governor for the

one crimnal act, not a crime of violence as defined in
Code*, Article 27, 8643B (a), of which |I was convicted.
More than five years, but not nore than ten years, have
passed since the Governor signed the pardon, and since
the date the Governor signed the pardon | have not been
convicted of any crime, other than violations of vehicle
or traffic laws, ordinances, or regulations not carrying
a possible sentence of inprisonnment; and | am not now a
defendant in any pending crimnal action other than for
violation of vehicle or traffic | aws, ordinances, or
regul ations not carrying a possible sentence of

i mpri sonnent .

WHEREFORE, | request the Court to enter an Order for
Expungenent of all police and court records pertaining to the
above arrest, detention, confinenent, and charges.

| solemmly affirmunder the penalties of perjury that the
contents of this Petition are true to the best of ny know edge,
information and belief, and that the charge to which this
Petition rel ates was not nmade for any noni ncarcerable violation
of the Vehicle Laws of the State of Maryland, or any traffic |aw,

ordi nance, or regulation, nor is it part of a unit the
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expungenent of which is precluded under Code, Article 27, §738.

(Dat e) Si gnature

(Addr ess)

(Tel ephone No.)

* References to "Code" in this Petition are to the Annot at ed

Code of Maryl and.

Form 4-504. 1 was acconpani ed by the foll ow ng Reporter’s

Not e.

Dennis J. Weaver, Cerk of the Grcuit
Court for Washi ngton County, pointed out two

problems with Form 4-504.1. The first

problemis that not all persons are arrested
when there has been an incident; sone are

served with a sumrmons and sone with a

citation, and these categories need to be

added in the first sentence in the form

The

second problemis that an anbiguity exists in
the wording of the third sentence under
nunber 3. The | anguage could be read to nean
that one of the tinme periods described is
three years after the discharge from
probation. The intended neaning is either
(1) at least three years after disposition or
(2) the date of the discharge from probation
whi chever is later. This is evident fromthe
statute, Code, Article 27, 8737 (e). This
need to be clarified in the Rule.

Judge Johnson told the Commttee that Dennis J. Waver,

Clerk of the Crcuit Court for Washi ngton County,

had poi nted out

two problens with Form 4-504.1. The first problemis that

al though the formprovides for the date of arrest to be filled
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in, not all persons have been arrested when an incident occurs.

Sonme people are served with a sumons and sone with a citation,

and these categories need to added to the first sentence of the

form The second problemis that the wording of the third
sentence under nunber 3 of the formis anbiguous. The | anguage
could nmean that one of the time periods described is three years
after the discharge from probation. The intended neani ng, which
is clear from Code, Article 27, 8737, is either (1) three years
after disposition or (2) the date of the discharge from
probation, whichever is later. The Reporter pointed out that the
| anguage in the third paragraph of nunber 3 could be restyled,
and the Style Subcomm ttee can take a look at it. There being no

objection, the Commttee approved the proposed changes to Form 4-

504.1, subject to style changes.

Agenda Item 6. Consideration of proposed anendnents to: Rule
10- 103 (Definitions), Rule 10-202 (Physicians Certificates —
Requi renent and Content), Rule 10-203 (Service; Notice), Rule
10- 205 (Hearing), Rule 10-301 (Petition for Appointnment of a

Guardi an of Property), Rule 10-302 (Service; Notice), and Rule
10- 304 (Heari ng)

M. Sykes presented Rul e 10-103, Definitions, for the

Committee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 10-103 to correct the nane of
a state agency, as follows:
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Rul e 10-103. DEFI NI TI ONS

In this Title the following definitions
apply except as expressly otherw se provided
or as necessary inplication requires:

(a) Court

"Court" neans the circuit court for
any county and, where it has jurisdiction,
the Orphans' Court.

Cross reference: See Code, Estates and
Trusts Article, 813-105 for the jurisdiction
of the O phans' Court over guardi ans of the
person of a mnor and protective proceedings
for mnors. See also 92 Op. Atty. Gen. 009
(March 20, 1992).

(b) Disabled Person

(1) In connection with a guardi anship of
t he person, "disabl ed person” neans a person,
ot her than a m nor, who, because of nental
di sability, disease, habitual drunkenness, or
addi ction to drugs, has been adjudged by a
court to lack sufficient understanding or
capacity to nake or communi cate responsible
deci si ons concerning hinself or herself, such
as provisions for health care, food,
clothing, or shelter, and who, as a result of
this inability, requires a guardian of the
per son.

(2) In connection with a guardi anship of
property, "disabled person” neans a person,
ot her than a mnor, (A who has been adjudged
by a court to be unable to nanage his or her
property and affairs effectively because of
physical or nmental disability, disease,
habi t ual drunkenness, addiction to drugs,
i mprisonnment, conpul sory hospitalization,
confinement, detention by a foreign power, or
di sappearance, (B) who has or may be entitled
to property or benefits that require proper
managenent, and (C) who, as a result of this
inability, requires a guardi an of the

property.

Cross reference: Code, Estates and Trusts
Article, 8813-101, 13-705 (b) and 13-201 (c).

(c) Fiduciary
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"Fiduciary” neans (1) a guardian of
the property of a mnor or disabled person,
(2) a guardian of the person of a m nor or
di sabl ed person to the extent that the
guar di an exerci ses control over any property
of the mnor or disabled person, (3) a
trustee acting under any inter vivos or
testamentary trust over which the court has
been asked to assune or has assuned
jurisdiction, (4) a person adm nistering an
estate under appointnment by a court as a
"conmittee," "conservator," or the like, and
(5) a personal representative of a decedent
to the extent provided in Rules 10-703 and
10-711.

(d) Fiduciary Estate

"Fiduciary estate" neans real or
personal property adm nistered by a
fiduciary.

(e) Heir

"Heir" means a person who woul d be
entitled under the law of this State to
inherit property if, at the applicable tine,
the owner of the property had died intestate.

(f) Interested Person

(1) In connection with a guardi anship of
t he person or the authorization of energency
protective services, "interested person”
means the mnor or the disabled person; the
guardi an and heirs of that person; a
government al agency payi ng benefits to that
person or a person or agency eligible to
serve as guardi an of the person under Code,
Estates and Trusts Article, 813-707; the
Department of Veterans Affairs as directed by
Code, Estates and Trusts Article, 813-801
and any ot her person designated by the court.

(2) In connection with a guardi anship of
the property or other fiduciary proceedings,
"interested person” neans a person who woul d
be an interested person under subsection
(f)(1) of this Rule and a current incone
beneficiary of the fiduciary estate; a
fiduciary and co-fiduciary of the fiduciary
estate; and the creator of the fiduciary
estate.
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(3) If an interested person is a m nor
or di sabl ed person, "interested person”
i ncludes a fiduciary appointed for that
person, or, if none, the parent or other
person who has assuned responsibility for the
i nterested person.

Cross reference: Code, Estates and Trusts
Article, 813-101 (j) and 8§13-801.

(g) M nor

"M nor" neans a person who is under
t he age of eighteen.

(h) Public Guardian

"Public guardi an® neans a guardi an who
is the director of a |ocal departnent of
soci al services, the State Sft+ece—on
Depart ment of Aging, or an area agency on
agi ng.

(i) Tenporary Cuardian

"Tenporary guardi an" neans (1) a
per son appoi nted under Rule 10-210 in a
proceedi ng for energency protective services,
(2) a person who has been authorized to
preserve and apply the property of a mnor or
al | eged di sabl ed person pending a hearing on
a petition for guardi anship, and (3) a
guardi an of the person or property appointed
by the court pending the appointnment of a
substituted or successor guardian.

Cross references: Code, Estates and Trusts
Article, 8813-203 and 13-709 (c)(4).

Source: This Rule is derived as foll ows:

Section (a) is derived fromfornmer Rule R70
a.

Section (b) is derived fromfornmer Rule R70
b, and Code, Estates and Trusts Article,
8813-201 (c)(1) and 13-705 (b).

Section (c) is derived in part fromforner
Rule V70 b and is in part new.

Section (d) is new.

Section (e) is derived fromfornmer Rule R70
C.

Section (f)

Subsection (1) is derived in part from
former Rule R70 d and in part from Code,
Estates and Trusts Article, 813-707.

Subsection (2) is derived from forner
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Rul e V70 c.

Section (g) is derived fromfornmer Rule R70
e.

Section (h) is derived from Code, Estates
and Trusts Article, 813-707 (a)(10).

Section (i) is derived in part from Code,
Estates and Trusts Article, 8813-203 and
13-709 and is in part new.

Rul e 10- 103 was acconpanied by the follow ng Reporter’s
Not e.

El i zabeth Veronis, Esqg. pointed out that
the nane of the Departnment of Aging is
incorrectly listed in section (h) of Rule 10-
103 and needs to be corrected.

M. Sykes explained that the name of the Departnment of Aging
is incorrectly stated in the Rule as the Ofice on Aging, and
this needs to be corrected. There being no objection, the
Comm ttee approved the change to Rule 10-103 as presented.

M. Sykes presented Rul es 10-202, 10-203, 10-205, 10-301,

10-302, and 10-304 for the Conmttee's consideration.

MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 200 - GUARDI AN OF PERSON
AMEND Rul e 10-202 to conformto a
statutory change by adding in the option of

eval uation of a disabled person by a |licensed
psychol ogi st, as foll ows:

Rul e 10-202. PHYSHS-ANS- CERTI FI CATES -
REQUI REMENT AND CONTENT

(a) To be Attached to Petition
(1) Generally
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| f guardi anship of the person of a
di sabl ed person is sought, the petitioner
shall file with the petition signed and
verified certificates of (A) two physicians
i censed to practice nedicine in the United
St at es, ofne—of—whomshatt—have—examned—the

or (B) one |icensed
physi ci an, who has exam ned the di sabl ed
person and one |icensed psychol ogi st, who has
eval uated t he di sabl ed person. An
exam nation or evaluation by at |east one of
the health care professionals under this
subsection shall occur within 21 days before
the filing of a petition for guardi anshi p of
a di sabl ed person. Each certificate shal
state the nanme, address, and qualifications
of the physician or psychol ogist, a brief
hi story of the physician's or psychol ogist’s
i nvol venent with the di sabl ed person, the
date of the physician's or psychol ogist’s
| ast exam nation of the disabled person, and
t he physician's or psychol ogi st’ s opi nion as
to: (1) the cause, nature, extent, and
probabl e duration of the disability, (2)
whet her the person requires institutional
care, and (3) whether the person has
sufficient nmental capacity to understand the
nature of and consent to the appointnment of a
guar di an

(2) Beneficiary of the Departnent of
Veterans Affairs

| f guardi anship of the person of a
di sabl ed person who is a beneficiary of the
United States Departnent of Veterans Affairs
i s being sought, the petitioner shall file
with the petition, in lieu of the
certificates of two physicians or one
physi ci an and one psychol ogi st required by
subsection (1) of this section, a certificate
of the Adm nistrator of the Departnent of
Veterans Affairs or a duly authorized
representative setting forth the fact that
t he person has been rated as disabled by the
Department in accordance with the |aws and
regul ati ons governing the Departnent of
Veterans Affairs. The certificate shall be
prima facie evidence of the necessity for the
appoi nt nent .

Cross reference: Code, Estates and Trusts
Article, 813-705.
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(b) Delayed Filing of Certificates
(1) After Refusal to Permt Exam nation

If the petition is not acconpani ed
by the required certificate and the petition
al l eges that the disabled person is residing
Wi th or under the control of a person who has
refused to permt exam nation by a physician
or psychol ogi st, and that the disabl ed person
may be at risk unless a guardian is
appoi nted, the court shall defer issuance of
a show cause order. The court shall instead
i ssue an order requiring that the person who
has refused to permt the disabled person to
be exam ned appear personally on a date
specified in the order and show cause why the
di sabl ed person should not be exam ned. The
order shall be personally served on that
person and on the disabl ed person.

(2) Appointnent of Physietrans Health

Care Professionals by Court

If the court finds after a hearing
t hat exam nations are necessary, it shal
appoi nt two physicians or one physician and
one psychol ogi st to conduct the exam nations
and file their reports with the court. |If
bot h phystetans health care professional s
find the person to be disabled, the court
shall issue a show cause order requiring the
al | eged di sabl ed person to answer the
petition for guardi anship and shall require
the petitioner to give notice pursuant to
Rul e 10-203. O herwi se, the petition shal
be di sm ssed.

Cross reference: Rule 1-341.
Source: This Rule is in part derived from

former Rule R73 b 1 and b 2 and is in part
new.

Rul e 10-202 was acconpanied by the follow ng Reporter’s
Not e.

The 1999 | egislature enacted House Bil
290 (Chapter 618) which permts certificates
of conpetency filed in a guardi anship matter
to be conpleted by one |licensed physician and
one |licensed psychol ogist or by two |icensed
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physi cians. The current rules require that
only two |icensed physicians can fill out the
certificates of conmpetency. This change

i npacts several of the guardianship rules

whi ch need to be conformed to the statutory
nmodi fication.

MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 200 - GUARDI AN OF PERSON

AMEND Rul e 10-203 to conformto a
statutory change by adding in the option of
eval uation of a disabled person by a |licensed
psychol ogi st, as foll ows:

Rul e 10-203. SERVI CE; NOTI CE

(a) Service on Mnor or Alleged D sabled
Per son

The petitioner shall serve a show
cause order issued pursuant to Rule 10-104 on
the mnor or alleged disabled person and on
t he parent, guardi an, or other person having
care or custody of the mnor or alleged
di sabl ed person. Service shall be in
accordance with Rule 2-121 (a). |If the mnor
or alleged disabled person resides with the
petitioner, service shall be made upon the
m nor or di sabled person and on such ot her
person as the court may direct. Service upon
a mnor under the age of ten years may be
wai ved provi ded that the other service
requi renents of this section are net. The
show cause order served on a di sabl ed person
shal | be acconpani ed by an "Advice of Rights”
in the formset forth in Rule 10-204.

(b) Notice to O her Persons
(1) To Attorney
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Unl ess the court orders otherw se,
the petitioner shall nmail a copy of the
petition and show cause order by ordinary
mail to the attorney for the mnor or alleged
di sabl ed person.

(2) To Interested Persons
Unl ess the court orders otherw se,
the petitioner shall mail by ordinary mai
and by certified mail to all other interested
persons a copy of the petition and show cause
order and a "Notice to Interested Persons.™
(c) Notice to Interested Persons

The Notice to Interested Persons shal
be in the followi ng form

In the Matter of In the Grcuit Court for

(Name of mnor or alleged (County)
di sabl ed person)

(docket reference)

NOTI CE TO | NTERESTED PERSONS
A petition has been filed seeking appoi ntnent of a guardian

of the person of , who is alleged

to be a mnor or disabled person.

You are an "interested person,” that is, soneone who should
receive notice of this proceedi ng because you are related to or
ot herwi se concerned with the welfare of this person.

If the court appoints a guardian for the person, that person
will lose certain valuable rights to nake individual decisions.

Pl ease exam ne the attached papers carefully. If you object
to the appointnment of a guardian, please file a response in

accordance with the attached show cause order. (Be sure to
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i nclude the case nunber). If you wish otherwise to participate in
this proceeding, notify the court and be prepared to attend any
heari ng.

A physician's or psychologist’s certificate attached to the
petition will be adm ssible as substantive evidence w thout the
presence or testinony of the physician or psychol ogi st unl ess you
file a request that the physician or psychol ogi st appear. The
request nust be filed at |east 10 days before the trial date,
except that, if the trial date is |less than 10 days fromthe date
your response is due, the request may be filed at any tinme before
trial.

| f you believe you need further |egal advice about this
matter, you should consult your attorney.

Source: This Rule is in part derived from
former Rule R74 and Code, Estates and Trusts
Article, 81-103 (b) and is in part new.
Rul e 10-203 was acconpanied by the follow ng Reporter’s
Not e.
See Reporter’s Note to Rule 10-202.

MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 200 - GUARDI AN OF PERSON
AMEND Rul e 10-205 to conformto a
statutory change by adding in the option of

eval uation of a disabled person by a |licensed
psychol ogi st, as foll ows:
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Rul e 10-205. HEARI NG

(a) Guardianship of the Person of a M nor
(1) No Response to Show Cause O der

If no response to the show cause
order is filed and the court is satisfied
that the petitioner has conplied with the
provi sions of Rule 10-203, the court may rule
on the petition sunmarily.

(2) Response to Show Cause Order

If a response to the show cause
order objects to the relief requested, the
court shall set the matter for trial, and
shall give notice of the tine and pl ace of
trial to all persons who have responded.

Cross reference: Code, Estates and Trusts
Article, 813-702.

(b) Guardianship of Al eged D sabl ed
Per son

(1) Generally

When the petition is for
guar di anshi p of the person of an alleged
di sabl ed person, the court shall set the
matter for jury trial. The alleged disabled
person or the attorney representing the
person nmay waive a jury trial at any tine
before trial. If a jury trial is held, the
jury shall return a special verdict pursuant
to Rule 2-522 (c) as to any all eged
disability. A physician's or psychol ogist’s
certificate is adm ssible as substantive
evi dence w thout the presence or testinony of
t he physician or psychol ogi st unl ess, not
| ater than 10 days before trial, an
interested person who is not an individual
under a disability, or the attorney for the
al | eged di sabl ed person, files a request that
t he physician or psychol ogi st appear. |If the
trial date is less than 10 days fromthe date
the response is due, a request that the
physi ci an or psychol ogi st appear may be filed
at any time before trial. If the alleged
di sabl ed person asserts that, because of his
or her disability, the alleged disabl ed
person cannot attend a trial at the
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courthouse, the court may hold the trial at a
pl ace to which the all eged di sabl ed person
has reasonabl e access.

(2) Beneficiary of the Departnent of
Veterans Affairs

| f guardi anship of the person of a
di sabl ed person who is a beneficiary of the
United States Departnent of Veterans Affairs
i s being sought and no objection to the
guardi anship is nmade, a hearing shall not be
hel d unl ess the Court finds that
extraordi nary circunstances require a
heari ng.

Source: This Rule is in part derived from
former Rule R77 and is in part new.
Rul e 10- 205 was acconpanied by the follow ng Reporter’s
Not e.
See Reporter’s Note to Rule 10-202.

MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 300 - GUARDI AN OF PROPERTY
AMEND Rul e 10-301 to conformto a
statutory change by adding in the option of

eval uation of a disabled person by a |licensed
psychol ogi st, as foll ows:

Rul e 10-301. PETITION FOR APPO NTMENT COF A
GUARDI AN OF PROPERTY

(a) Who May File
Any interested person may file a

petition requesting a court to appoint a
guardi an of the property of a mnor or an
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al | eged di sabl ed person.
(b) Venue
(1) Resident

If the minor or alleged disabled
person is a resident of Maryland, the
petition shall be filed in the county where
the mnor or alleged disabled person resides,
even if the person is tenporarily absent.

(2) Nonresident

If the minor or disabled person does
not reside in this State, the petition shal
be filed in the county in which a petition
for guardi anship of the person may be filed,
or in the county where any part of the
property is located. For purposes of
determ ning the situs of property, the situs
of tangi bl e personal property is its
| ocation; the situs of intangible personal
property is the location of the instrunent,
if any, evidencing a debt, obligation, stock
or chose in action, or the residence of the
debtor if there is no instrument evidencing a
debt, obligation, stock, or chose in action;
and the situs of an interest in property held
intrust is |located where the trustee nay be
sued.

(c) Contents

The petition shall be captioned "In
the Matter of . . ." [stating the nane of the
m nor or alleged disabled person]. It shal
be signed and verified by the petitioner and
shall contain at |east the foll ow ng
i nformation:

(1) The petitioner's name, address, age,
and tel ephone nunber;

(2) The petitioner's famlial or other
relationship to the all eged di sabl ed person;

(3) Wether the person who is the
subj ect of the petition is a mnor or an
al | eged di sabl ed person and, if an alleged
di sabl ed person, a brief description of the
al l eged disability;

(4) The reasons why the court should
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appoint a guardian of the property and, if
the subject of the petition is an alleged

di sabl ed person, allegations denonstrating an
inability of the alleged disabled person to
manage the person's property and affairs
effectively because of physical or nental

di sability, disease, habitual drunkenness,
addi ction to drugs, inprisonnent, conpul sory
hospi talization, confinenment, detention by a
forei gn power, or disappearance;

Cross reference: Code, Estates and Trusts
Article, 813-201 (b) and (c).

(5) An identification of any instrunent
nom nating a guardian for the mnor or
al | eged di sabl ed person or constituting a
dur abl e power of attorney;

Cross reference: Code, Estates and Trusts
Article, 813-207 (a) (2) and (5).

(6) |If a guardian or conservator has
been appointed for the all eged disabl ed
person in anot her proceedi ng, the nane and
address of the guardi an or conservator and
the court that appointed the guardian or
conservator. |f a guardi anship or
conservatorshi p proceedi ng was previously
filed in any other court, the name and
address of the court, the case nunber, if
known, and whether the proceeding is stil
pending in that court.

(7) The name, age, sex, and address of
the m nor or alleged disabled person, the
nane and address of the persons with whomthe
m nor or alleged di sabl ed person resides, and
if the mnor or alleged disabled person
resides with the petitioner, the name and
address of anot her person on whom service can
be made;

(8) To the extent known or reasonably
ascertai nabl e, the name, address, tel ephone
nunber, and nature of interest of all
interested persons and all others exercising
any control over the property of the estate;

(9) If the mnor or alleged disabled
person is represented by an attorney, the
nane, address, and tel ephone nunber of the
attorney.
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(10) The nature, value, and | ocation of
the property of the mnor or alleged disabled
per son;

(11) A brief description of all other
property in which the mnor or alleged
di sabl ed person has a concurrent interest
wi th one or nore individuals;

(12) A statenent that the exhibits
requi red by section (d) of this Rule are
attached or, if not attached, the reason that
they are absent; and

(13) A statenent of the relief sought.
(d) Required Exhibits

The petitioner shall attach to the
petition as exhibits (1) a copy of any
instrument nom nating a guardian; (2) any
physi cian's or psychologist’s certificates
required by Rule 10-202; and (3) if the
petition is for the appointnent of a guardian
for a mnor who is a beneficiary of the
Department of Veterans Affairs, a certificate
of the Secretary of that Departnent or any
aut hori zed representative of the Secretary,
in accordance with Code, Estates and Trusts
Article, 8§13-802.

Source: This Rule is derived as foll ows:

Section (a) is derived fromfornmer Rule R71
a.

Section (b) is derived fromforner Rule R72
a and b.

Section (c) is in part derived fromforner
Rule R73 a and is in part new.

Section (d) is new.

Rul e 10-301 was acconpanied by the follow ng Reporter’s
Not e.
See Reporter’s Note to Rule 10-202.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 300 - GUARDI AN OF PROPERTY

AMEND Rul e 10-302 to conformto a
statutory change by adding in the option of
eval uation of a disabled person by a |licensed
psychol ogi st, as foll ows:

Rul e 10-302. SERVICE, NOTI CE

(a) Service on Mnor or Alleged D sabled
Per son

The petitioner shall serve a show
cause order issued pursuant to Rule 10-104 on
the mnor or alleged disabled person and on
t he parent, guardi an, or other person having
care or custody of the mnor or alleged
di sabl ed person or of the estate belonging to
the mnor or alleged disabled person. Service
shall be in accordance with Rule 2-121 (a).

If the mnor or alleged disabled person
resides with the petitioner, service shall be
made upon the mnor or alleged disabled
person and on such other person as the court
may direct. Service upon a mnor under the
age of ten years may be wai ved provi ded that
the other service requirenments of this
section are net. The show cause order served
on an all eged di sabl ed person shall be
acconpani ed by an "Advice of Rights"” in the
formset forth in Rule 10-3083.

(b) Notice to O her Persons
(1) To Attorney
Unl ess the court orders otherw se,
the petitioner shall mail a copy of the
petition and show cause order by ordinary
mail to the attorney for the mnor or alleged
di sabl ed person.
(2) To Interested Persons
Unl ess the court orders otherw se,

the petitioner shall mail by ordinary mai
and by certified mail to all other interested
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persons a copy of the petition and show cause
order and a "Notice to Interested Persons.™

(c) Notice to Interested Persons

The Notice to Interested Persons shal
be in the followi ng form

In the Matter of In the Grcuit Court for

(Name of mnor or alleged (County)
di sabl ed person)

(docket reference)

NOTI CE TO | NTERESTED PERSONS

A petition has been filed seeking appoi ntnent of a guardian

of the property of , Wwho is alleged to be
a mnor or alleged disabled person.

You are an "interested person”, that is, soneone who should
receive notice of this proceedi ng because you are related to or
ot herwi se concerned with the welfare of this person.

If the court appoints a guardian of the property for

, that person will lose the right to

manage his or her property.

Pl ease exam ne the attached papers carefully. |If you object
to the appointnment of a guardian, please file a response in
accordance wth the attached show cause order. (Be sure to
i nclude the case nunber). If you wish otherwise to participate
in this proceeding, notify the court and be prepared to attend
any hearing.

A physician's or psychologist’s certificate attached to the

petition will be adm ssible as substantive evidence w thout the
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presence or testinony of the physician or psychol ogi st unl ess you
file a request that the physician or psychol ogi st appear. The
request nust be filed at |east 10 days before the trial date,
except that, if the trial date is |less than 10 days fromthe date
your response is due, the request may be filed at any tinme before
trial.
| f you believe you need further |egal advice about this
matter, you should consult your attorney.
Source: This Rule is in part derived from
former Rule R74 and Code, Estates and Trusts
Article, 81-103 (b) and is in part new.
Rul e 10-302 was acconpanied by the follow ng Reporter’s
Not e.
See Reporter’s Note to Rule 10-202.

MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 300 - GUARDI AN OF PROPERTY
AMEND Rul e 10-304 to conformto a
statutory change by adding in the option of

eval uation of a disabled person by a |licensed
psychol ogi st, as foll ows:

Rul e 10-304. HEARI NG

(a) No Response to Show Cause O der

If no response to the show cause order
is filed and the court is satisfied that the
petitioner has conplied with the provisions
of Rule 10-302, the court may rule on the
petition summarily.
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Not e.

b) Response to Show Cause Order; Place of
Trial

If a response to the show cause order
objects to the relief requested, the court
shall set the matter for trial, and shal
give notice of the time and place of trial to
all persons who have responded. Upon notion
by the all eged di sabl ed person asserting
t hat, because of his or her disability, the
al | eged di sabl ed person cannot attend a tri al
at the courthouse, the court may hold the
trial at a place to which the all eged
di sabl ed person has reasonabl e access.

Cross reference: Code, Estates and Trusts
Article, 813-211.

(c) Request for Attendance of Physician or
Psychol ogi st

When the petition is for guardi anship
of the property of a disabled person, a
physi cian's or psychologist’s certificate
that conplies with Rule 10-202 is adm ssible
as substantive evidence w thout the presence
or testinony of the physician or psychol ogi st
unl ess, not later than 10 days before trial,
an interested person who is not an individual
under a disability, or the attorney for the
di sabl ed person, files a request that the
physi ci an or psychol ogi st appear. |If the
trial date is less than 10 days fromthe date
the response is due, a request that the
physi ci an appear nmay be filed at any tine
before trial

Source: This Rule is in part derived from
former Rule R77 and is in part new.

Rul e 10-304 was acconpanied by the follow ng Reporter’s

See Reporter’s Note to Rule 10-202.

M. Sykes explained that all of the guardianship rules are

proposed to be changed to conformto |egislation enacted in House

Bill

290 (Chapter 618) by the 1999 legislature. The |legislation
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permts certificates of conpetency filed in a guardi anship matter
to be conpleted by one |Iicensed physician and one |icensed
psychol ogi st or by two |licensed physicians. The current statute
and Rule require that two licensed physicians fill out the
certificates of conpetency.

The Vice Chair pointed out that in subsection (a)(1) of Rule
10-202, the third sentence refers to the psychologist’s "l ast
exam nation" of the person. The first sentence refers to the
psychol ogi st’ s "eval uati on” of the person. M. Bowen noted that
technically a physician exam nes a patient, but both physicians
and psychol ogi sts evaluate patients. The Vice Chair suggested
that a commma be added to subsection (a)(1)(B) after the words
"di sabl ed person,” the first time they appear. The proposed new
| anguage woul d read as follows: "or (B) one |icensed physician,
who has exam ned the di sabl ed person, and one |icensed
psychol ogi st, who has eval uated the di sabl ed person.” M. Sykes
commented that the physician had to see the patient in order to
exam ne himor her, but a psychol ogi cal eval uati on nay not
require the psychol ogist to see the patient. Watever was
previously required should be required now, so the psychol ogi st
shoul d see the patient before maki ng an evaluation. M. Bowen
suggested that no comma be added to subsection (a)(1)(B), but the
| anguage "or eval uation” should be added to the third sentence of
subsection (a)(1l) after the word "exam nation” and before the
word "of."

The Vice Chair suggested that | anguage be added whi ch woul d

state that the physician or psychol ogi st nust see the patient in
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person before the certificate is filled out. M. Brault

suggested that the words "and seen” should be added after the

word "eval uat ed" wherever the word "eval uated"” appears. The

Comm ttee agreed to this suggestion by consensus. M. Sykes said

that all of the other Rules would be conforned to this. The

Comm ttee approved all of the Rules pertaining to guardi anshi ps,

i ncl udi ng the changes suggested at the neeting.

Agenda Item 7. Consideration of proposed anendnents to: Rule
16-101 (Adm nistrative Responsibility), Rule 16-813 (Maryl and

Code of Judicial Conduct), and Rule 16-814 (Code of Conduct for
Judi ci al Appoi nt ees)

The Chair presented Rule 16-101, Adm nistrative

Responsibility, for the Conmttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TILE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 100 - COURT ADM NI STRATI VE STRUCTURE,
JUDI Cl AL DUTI ES, ETC.

AMEND Rul e 16-101 (a) to clarify that
the Chief Judge of the Court of Appeals may
del egate admi nistrative duties to retired
j udges and to make section (a) gender-
neutral, as follows:

Rul e 16-101. Adm nistrative Responsibility.

a. Chief Judge of the Court of Appeals.
1. Cenerally.

The Chi ef Judge of the Court of
Appeal s +s has overall responsibility for the
adm nistration of the courts of the this
State. Pursuant—tothis In the execution of
that responsibility, it
i — the Chief Judge:
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(A) nmay exercise the authority granted
by the Rules in this Chapter or otherw se by
| aw;

(B) shall appoint a State Court
Adm nistrator to serve at the pleasure of the
Chi ef Judge;

(O nmay del egate adm nistrative duties
to other persons within the judicial system
including retired judges recall ed pursuant to
Ml. Constitution, Article IV, 83A; and

(D) In order to pronote the efficient
i et — use of
judicial personnel, the equalization of
judi cial workloads, and the expeditious
di sposition of cases, he nay assign a judge
of any court, other than an O phans' Court,
to sit tenporarily in any other court wthif

He—rray—detegate
R et L beo oy
system

2. Pretrial Proceedings in Certain
Crimnal Cases

The Chi ef Judge of the Court of
Appeal s, may by Administrative Order, require
in any county a pretrial proceeding in the
District Court for an offense within the
jurisdiction of the District Court punishable
by inprisonment for a period in excess of 90
days.

Rul e 16-101 was acconpanied by the follow ng Reporter’s
Not e.

Chi ef Judge Bell expressed the opinion
that it nmay be appropriate to provide in a
rule that recalled judges are not limted to
heari ng cases, but may perform ot her
adm nistrative duties. This is particularly
applicable in single-judge counti es.

The Chair explained that Chief Judge Robert M Bell had

witten a letter dated January 25, 1999, a copy of which is in

-136-



the meeting materials, in which he had expressed the opinion that
it my be appropriate to provide in a rule that recalled judges
are not limted to hearing cases, but may perform other
adm nistrative duties. The General Court Adm nistration
Subconmi ttee is proposing changes to Rule 16-101 (a) which woul d
make this change and woul d al so make section (a) gender-neutral.
There being no objection, the Conmttee approved the changes to
Rul e 16-101 as presented.

The Chair presented Rule 16-813, Maryl and Code of Judici al

Conduct, for the Commttee’'s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 800 - M SCELLANEQUS
AMEND Rul e 16-813 to narrow t he scope of
t he prohibition against a judge conmenting

about a pendi ng or inpending proceeding, as
fol |l ows:

Rul e 16-813. Maryl and Code of Judici al
Conduct .

CANON 3

| rpartial and Diligent Performance of
Judi cial Duties

In the performance of judicial duties,
the follow ng standards apply:

A. ADJUDI CATI VE RESPONSI BI LI TI ES

(7) Except when engaging in activity
permtted by Canon 4A, Aa judge should
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abstain from public coment about a pending
or inpending proceeding in any court that

m ght reasonably be expected to affect the
out cone of that proceeding or inpair the
public's perception of the fairness of that
proceedi ng, and should require simlar
abstention on the part of court personnel
subject to the judge's discretion and
control. This subsection does not prohibit a
j udge from nmaking public statenments in the
course of official duties or from expl aining
for public information the procedures of the
court.

Rul e 16-813 was acconpanied by the follow ng Reporter’s
Not e.

The Judicial Ethics Commttee requested
a change to Canon 3A (7) to avoid the harsh
result of the Canon being interpreted to
preclude a judge fromwiting a | aw revi ew
article comenting on an appell ate deci sion
in a case not yet finally resolved or
critiquing the decision in a |l aw school class
that the judge teaches.

The Chair explained that the Judicial Ethics Commttee had
requested a change to Canon 3 A (7) of Rule 16-813. The change
woul d nmake cl ear that the Canon does not preclude a judge from
witing alaw review article comrenting on an appel |l ate case or
fromcritiquing the case in a |l aw school class taught by the
j udge, when the case has not been finally resol ved.

M. Sykes asked if the language in the Rule that reads:
"that m ght reasonably be expected to affect the outcone of that
proceedi ng" solves the problem The Chair pointed out that the
| etter from The Honorable Charlotte M Cooksey, a copy of which
isin the neeting materials, requests that the Rules Conmttee

substitute the American Bar Association version of Canon 3 A (7)
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for current Canon 3 A (7). The ABA version contains the |anguage
poi nted out by M. Sykes. The Vice Chair questioned whether the
initial clause, "[e]xcept when engaging in activity permtted by
Canon 4 A" is appropriate. M. Titus suggested that social
activities should be excepted out. The Vice Chair said that the
Style Subconmm ttee can work out the exceptions. The Conmttee
approved the changes to Canon 3 A (7) with the exceptions to be
finalized by the Style Subcommittee.

The Chair presented Rules 16-813 and 16-814 for the

Committee’'s consi deration.

MARYLAND RULES OF PROCEDURE

TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-813 to change the comment

to Canon 3 C (1)(c) to reflect a nodification
in statutory | anguage, as foll ows:

Rul e 16-813. MARYLAND CCDE COF JUDI Cl AL
CONDUCT

CANON 3

| rpartial and Diligent Performance of
Judi cial Duties

C. RECUSAL.

(1) A judge should not participate in a
proceeding in which the judge's inpartiality
m ght reasonably be questioned, including but
not limted to instances where:

(a) the judge has a personal bias or
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prej udi ce concerning a party, or persona
know edge of disputed evidentiary facts
concerning the proceedi ng;

(b) the judge served as | awer in the
matter in controversy, or a |awer w th whom
t he judge previously practiced | aw served
during such association as a | awer
concerning the matter, or the judge or |awer
has been a material w tness concerning it;

COVMENT

A lawer in a governnental agency does
not necessarily have an association with
ot her |l awers enployed by that agency within
the neaning of this subsection; a judge
formerly enpl oyed by a governnental agency,
however, should not participate in a
proceeding if the judge's inpartiality m ght
reasonably be questioned because of such
associ ation.

(c) the judge knows that he or she,
individually or as a fiduciary, or the
j udge's spouse or mnor child of the judge
residing in the judge's household, has a
significant financial interest in the subject
matter in controversy or in a party to the
proceedi ng, or any other interest that could
be substantially affected by the outcone of
t he proceedi ng;

COVMENT

As a m ni mum standard for determ ning
what constitutes a "significant financial
interest,"” the judge should apply the
definition of "financial interest” provided
in the Maryland Public Ethics Law, M. Code,
State Government Article, 8§ 15-102 (n): "(1)
Omnership of an interest as the result of
whi ch the owner has received within the past
3 years, is currently receiving, or in the
future is entitled to receive, nore than
$1, 000 per year; or (2)(i) ownership of nore
than 3% of a business entity by an official;
an enpl oyee; or the spouse of an official or
enpl oyee; or (ii) ownership of securities of
any kind that represent, or are convertible
into, ownership of nore than 3% of a business
entity by an official; an enployee; or the
spouse of an official or enployee.”
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Mor eover, there may be situations
involving a | esser financial interest which
al so require recusal because of the judge's
own sense of propriety. Conversely, there are
situations where participation may be
appropriate even though the "financial
interest” threshold is present. In the latter
case, the judge nust first obtain an opinion
fromthe Judicial Ethics Conmttee to obtain
an exenption, except as provided in Canon 3 D
(Non-recusal by Agreenent).

Rul e 16-813 was acconpanied by the follow ng Reporter’s
Not e.
Senate Bill 719 which was passed in the
1999 | egi sl ative session expanded the
definition of the term"financial interest”
in State Governnent Article, 815-102 (n), and
the parallel definition in the coment to

Canon 3 C (1)(C) of Rule 16-813 needs to be
changed accordi ngly.

MARYLAND RULES OF PROCEDURE

TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 800 — M SCELLANEQUS

AMEND Rul e 16-814 to change the comment

to Canon 3 C (1)(d) to reflect a nodification
in statutory | anguage, as foll ows:

Rul e 16-814. CODE OF CONDUCT FCOR JUDI Cl AL
APPQO NTEES

CANON 3

| rpartial and Diligent Performance of
Oficial Duties
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C. RECUSAL

(1) A judicial appointee should not
participate in a proceeding in which the
judicial appointee's inpartiality m ght
reasonably be questioned, including but not
limted to instances where:

(a) the judicial appointee has a
personal bias or prejudice concerning a
party, or personal know edge of disputed
evidentiary facts concerning the proceedi ng;

(b) the judicial appointee served as
| awyer in the matter in controversy, or a
| awyer wi th whom the judicial appointee
previously practiced | aw served during such
associ ation as a | awer concerning the
matter, or the judicial appointee or |awer
has been a material w tness concerning it;

COVMENT

A lawer in a governnental agency does
not necessarily have an association with
ot her | awers enployed by that agency within
t he meaning of this subsection; a judicial
appointee fornerly enpl oyed by a governnent al
agency, however, should not participate in a
proceeding if the judicial appointee's
inpartiality m ght reasonably be questioned
because of such associ ati on.

(c) if
part-tinme, t
attorney wt
associ at ed,

has an inter

a
e

judicial appointee is
judi ci al appoi ntee or any
whom t he judicial appointee is
presents a party or otherw se
t in the proceeding;

he |
h
re
es

(d) the judicial appointee knows that
he or she, individually or as a fiduciary, or
the judicial appointee's spouse or m nor
child of the judicial appointee residing in
the judicial appointee's household, has a
significant financial interest in the subject
matter in controversy or in a party to the
proceedi ng, or any other interest that could
be substantially affected by the outcone of
t he proceedi ng;
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COVMENT

As a m ni mum standard for determ ning
what constitutes a "significant financial
interest,"” the judge should apply the
definition of "financial interest” provided
in the Maryland Public Ethics Law, M. Code,
State Government Article, 8§ 15-102 (n): "(1)
Omnership of an interest as the result of
whi ch the owner has received within the past
3 years, is currently receiving, or in the
future is entitled to receive, nore than
$1, 000 per year; or (2)(i) ownership of nore
than 3% of a business entity by an official;
an enpl oyee; or the spouse of an official or
enpl oyee; or (ii) ownership of securities of
any kind that represent, or are convertible
into, ownership of nore than 3% of a business
entity by an official; an enployee; or the
spouse of an official or enployee.”

Mor eover, there may be situations
involving a | esser financial interest which
al so require recusal because of the judicial
appoi ntee's own sense of propriety.
Conversely, there are situations where
participation may be appropriate even though
the "financial interest” threshold is
present. In the latter case, the judicial
appoi ntee nust first obtain an opinion from
the Judicial Ethics Conmttee to obtain an
exenption, except as provided in Canon 3 D
(Non-recusal by Agreenent).

Rul e 16-814 was acconpanied by the follow ng Reporter’s
Not e.

Senate Bill 719 which was passed in the
1999 | egi sl ative session expanded the
definition of the term™"financial interest”
in State Governnent Article, 815-102 (n), and
the definition in the coment to Canon 3 C
(1)(d) of Rule 16-814 needs to be changed
accordingly.

The Chair told the Commttee that the Subcommttee is

proposi ng changes to the coment to Canon 3 C (1)(c) of Rule 16-
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813 and the comment to Canon 3 C (1)(d) of Rule 16-814 because
the statute referenced in those comments, Code, State CGovernnent
Article, 815-102 (n), was changed by the 1999 legislature in
Senate Bill 719 (Chapter 302). The proposed changes conformthe
comment to the statute. There being no objection, the Cormittee
approved the changes to the Rul es as presented.

Information Itens. Letter to Chief Judge Bell Re: O Sullivan v.

Boerckel, 119 S. C. 1729 (1999) and Letter to Chief Judge Bel
Re: M scel |l aneous Court Adm nistration |Issues (See Appendix 4.)

The Chair presented a draft letter to the Honorabl e Robert
M Bell, Chief Judge of the Court of Appeals (See Appendi x 4)
pertaining to the case, O Sullivan v. Boerckel, 119 S. C. 1729

(1999). The Chair explained that, at Chief Judge Bell’s request,
the Crimnal Subcomm ttee had considered the Boerckel case to see
if a rule change should be made. The case concerned the
exhaustion requirenent of clains at a state’s highest court.
Even though the highest court has discretionary review which is
certain to be denied, for a defendant to begin the federal habeas
process, the defendant nust have nade a request for review by the
state high court. One solution would be for the Court of Appeals
to no | onger have jurisdiction to consider these cases, but this
is not realistic. The Crimnal Subconmttee | ooked at the case,
but it was of the opinion that any problemcreated by the case
woul d not be solved by a change to the Rul es.

The Chair presented a draft letter to Chief Judge Bell (See
Appendi x 5) which was a response to a letter sent to the Chair on

January 25, 1999. Chief Judge Bell had made several suggestions
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for possible changes to the Rules, and the draft letter responds
to the suggestions. The first issue involved the possibility of
rules to ensure audibility in the courtroomin District Court.
The General Court Administration Subcommttee felt that this

i ssue should be left up to the judge in each case.

Two ot her subjects of Chief Judge Bell’'s letter were the
regul ation of court reporters and videotaping in District Court.
The Honorable Martha F. Rasin, Chief Judge of the District Court
of Maryl and, had expressed concern over these issues and said
that she would like to be present at the next Subcommittee
meeti ng when the issues are discussed. Another issue brought up
by Chi ef Judge Bell was whether there should be a change to Rule
16-104, Judicial Leave. The problens with the Rule appear to
have stemmed fromthe fact that the Adm nistrative Ofice of the
Courts was not always following the Rule, so the Subcomrittee’s
opinion is that there is no reason to change the Rule.

Chi ef Judge Bell’s last issue was whether the Rules should
clarify the scope of authority of a recalled judge. He felt that
especially in single-judge counties, the Rules should nmake it
clear that recalled judges are not limted to hearing cases, but
may perform adm nistrative duties. The Conmttee has al ready
approved the change to Rule 16-101, Admi nistrative
Responsi bility, which addresses this issue.

The Chair stated that the letters, subject to stylistic
changes, will be sent to Chief Judge Bell.

The Chair adjourned the neeting.
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