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COURT OF APPEALS

APPEALS - COLLATERAL ORDER DOCTRI NE- APPLI ED TO ALLOW GOVERNOR' S

| NTERLOCUTORY APPEAL OF TRIAL COURT ORDERS REQUI RI NG GOVERNOR TO
MAKE AVAI LABLE FOR EXPANDED | N CAVERA REVI EW DOCUMVENTS REGARDI NG
VWH CH THE GOVERNOR HAD ASSERTED EXECUTI VE PRI VI LEGE

PRE- TRI AL PROCEDURE- DI SCOVERY- DOCUMENTS WHI CH ARE SUBJECT TO
ATTORNEY CLI ENT PRI VI LEGE OR THE WORK PRODUCT DOCTRI NE ARE,
GENERALLY, NOT SUBJECT TO EXPANDED | N CAMERA REVI EW

PRE- TRI AL PROCEDURE- DI SCOVERY- | MPERM SSI BLE FOR THE TRI AL COURT
TO ASSI ST A PARTY | N OBTAI NI NG | NFORVATI ON THE COURT HAD ALREADY
DETERM NED WAS | RRELEVANT TO THAT PARTY'S CLAI M

Facts: This interlocutory appeal arises froma w ongful
term nation action brought by Robin G ove, appellee, against
Governor Robert L. Ehrlich, Jr., appellant. Since the suit’s
Sept enber 10, 2003, inception, the parties have been mred in a
di scovery dispute. The subject of this dispute, as it relates to
this interlocutory appeal, is whether Gove is to be granted
access to information that the Governor clains is protected by
executive privilege, attorney-client privilege or the work
product doctri ne.

At the tinme he filed suit, Gove served the Governor with
docunent requests. In addition to information relating to
Grove’'s enploynent and term nation, those requests sought access
to personnel records of State enployees who are not parties to
Grove’'s suit and docunents created and used by Governor Ehrlich’s
gubernatorial transition team The record reflects that the
total nunber of docunents that may have been invol ved, was as
hi gh as 80, 000 docunents. The Governor declined to produce sone
of the docunments sought on the grounds of executive privilege,
attorney-client privilege, and/or the work product doctrine.
Thi s di scovery dispute has |asted the better part of three years
and invol ved nore than one interlocutory appeal to the Court of
Speci al Appeal s.

On May 2, 2006, the Circuit Court convened a conference with
counsel for each party to determne the manner in which the trial
court would conply with the Court of Special Appeals’s order
directing it to conduct an in camera review of the docunents in
guestion and determ ne whether Grove should be nmade privy to them
t hrough expanded in camera review. At the hearing, the Governor
asserted that 341 individuals fell within the category of



i ndi vi dual s about which Grove was seeking informati on and of fered
to provide the trial court with 30 of those files for in camera
review to denonstrate, by way of exanple, why the information
contai ned therein was confidential or privileged. On May 8,
2006, the Grcuit Court issued an opinion and order stating that
the only information in the personnel files that was relevant to
Grove’'s claimwere the conmunications regarding the particul ar
enpl oyee’s termnation. The court also ordered the two parties
to draft a letter to the 341 individuals asking themto rel ease
t he remai ni ng docunments in their personnel files to G ove. The
trial court had al ready determ ned this infornmation was
irrelevant to his claim

On May 24, 2006, the Circuit Court for Baltinore City issued
a second order and opinion. Init, the court discussed the
parties’ failure to agree on a letter to be sent to the 341
i ndividuals in question. The court then directed the parties to
mail a letter drafted by the court to those individuals. The
Circuit Court also ordered the Governor to nake certain State
Agency docunents and gubernatorial transition team docunents
available to G ove. On August 29, 2006, prior to the court of
Speci al Appeal s hearing argunents, this Court, on its own notion,
issued a wit of certiorari.

Hel d: Vacated. The Court of Appeals held that an
interlocutory appeal is appropriate under the extraordinary
ci rcunstance of a discovery order being directed to a high
government official when the collateral order doctrine’ s four-
part test is met and that the Crcuit Court for Baltinore City
abused its discretion when it ordered expanded in camera review
of docunments protected by the attorney-client privilege or the
wor k product doctrine. Mreover, the trial court abused its
di scretion when it solicited the consent of third parties to
rel ease docunents it held were irrelevant and not reasonably
calculated to |l ead to adm ssible evidence in Gove’'s case.

Robert L. Ehrlich, Jr., et al. v. Robin D. Grove, No. 54,

Sept enmber Term 2006, filed January 11, 2007. Opinion by
Cat hel I, J.
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ATTORNEYS — M SCONDUCT - USE OF TRUST ACCOUNT AS PERSONAL ACCOUNT
— FAI LURE TO COOPERATE W TH BAR COUNSEL — | NTENTI ONAL
M SAPPROPRI ATI ON OF FUNDS

Fact s: Al phonzo Jerone Butler was admtted to the Maryl and
Bar in 1996 and had a solo practice in Silver Spring, Mryland.
But | er opened his Attorney Trust Account on May 9, 2002. The
Attorney Gievance Conm ssion of Mryl and, through Bar Counsel
acting pursuant to Maryland Rule 16-751, filed a Petition For
Disciplinary O Renedi al Action against Al phonzo Jerone Butler on
July 22, 2005, charging various violations in connection with
Butl er’s mai ntenance and use of his Attorney Trust Account.

On April 20, 2006, the Grcuit Court for Montgonery County
held a hearing and on April 27, 2006, issued Findings of Fact and
Concl usions of Law, in which it found that Al phonzo Jerone Butl er
had vi ol ated Maryl and Rul es of Professional Conduct (MRPC)
1.15(a), 8.1(b), 8.4 (a), (b), (c), (d), Maryland Rule 16-607,
Maryl and Rul e 16-609, and 88 10-306 and 10-606 of the Business
Occupations and Professions Article of the Maryl and Code.

The Court of Appeals agreed with the hearing court’s finding
that Butler's usage of his escrow account as a personal bank
account constituted a violation of MRPC 1.15(a). Butler used his
Attorney Trust Account for personal and business matters, making
paynments to Pepco, Verizon, G obal pay G obal STL, and American
Express Collection in violation of MRPC 1.15(a)

The hearing court found that one of M. Butler’s clients
entrusted Butler with the funds for the client’s child support
payment, directing Butler to nake the paynment on his behalf. In
turn, Butler deposited the funds into his Attorney Trust Account
but failed to maintain the funds until the check cleared. His
bank honored the check, |eaving a negative balance in Butler’s
Attorney Trust Account. Accordingly, Butler violated 8§ 10-306 of
t he Busi ness Cccupations and Professions Article of the Maryl and
Code when he used client funds for a purpose other than that for
whi ch the noney was entrusted to him In violating 8§ 10-306,
Butl er also violated 810-606(b) which provides, “[a] person who
willfully violates any provision of Subtitle 3, Part | of this

title[ . . .], is guilty of a msdeneanor . . . .~

MRPC 8.4(a) provides that “[i]t is professional m sconduct
for alawer to[ . . .] violate or attenpt to violate the
Maryl and Lawyers’ Rul es of Professional Conduct . . . .” Because

Butler violated MRPC 1.15(a), his conduct al so violated MRPC
8.4(a). MRPC 8.4(b) prohibits a lawer from®“commt[ting] a
crimnal act that reflects adversely on the |awer’s honesty,



trustworthiness, or fitness . . . .” \Wen Butler deposited
client funds in his trust account and intentionally failed to
mai ntai n those funds in his account, he conmtted a crimnal act
in violation of MRPC 8. 4(b).

MRPC 8.4(d) is violated when an attorney’ s conduct
“negatively inpacts [ . . .] the public’ s inmage or the perception
of the courts or the legal profession . . . .” Attorney Griev.
Comm’n v. Cherry-Mahoi, 388 Ml. 124, 160, 879 A 2d 58, 80 (2005).
Because Butler’s conduct constituted an intentional
m sappropriation of client funds, his conduct also violated MRPC
8.4 (d).

In addition, Bar Counsel sent nunmerous requests to Butler
requesting that he supply information necessary to its
i nvestigation. Bar Counsel sent requests to Butler dated July
15, 2004 and Cctober 14, 2004, to which he never responded.
Butl er had an affirmative duty to respond to Bar Counsel’s
requests for information, yet failed to do so, in clear violation
of MRPC 8. 1(b).

Held: Butler failed to offer any mitigating factors or any
sufficiently conpelling excuse for his egregious conduct. In
light of the totality of the circunstances and the severity of
Butler’s m sconduct, disbarnment was the appropriate sanction.

Attorney Grievance Commission of Maryland v. Alphonzo Jerome
Butler, AG No. 27, Septenber Term 2005, filed Cctober 16, 2006,
Qpi ni on by Greene, J.

* k%

ATTORNEYS - M SCONDUCT — FAI LURE TO KEEP COVPLETE RECORD OF
CLI ENT FUNDS — | NTENTI ONAL M SAPPROPRI ATI ON OF FUNDS

Fact s: Quinton D. Roberts was admitted to the practice of
law in Maryland on Decenber 16, 1999. Roberts worked as an



associate for a Baltinore |aw firmfrom Septenber 1999 until March
2001. From March 2001 t hrough July 2005, he worked in Baltinore as
a solo practitioner under the trade nane Roberts Law G oup, LLC
Roberts has worked for the Ofice of the Public Defender for Prince
George's County since August 2005.

The Attorney Gievance Conmm ssion, through Bar Counsel
filed a petition for disciplinary or renedial action against
Roberts, charging himwith violations related to his failure to
maintain and tinely disburse settlenent proceeds rightfully
bel onging to his client and his client's nedical providers as a
result of paynent for a personal injury claim

Petitioner alleged violations of Maryland Lawer's Rul es of
Pr of essi onal Conduct ("MRPC') Rules 1.1 (Conpetence), 2 (Scope of
Representation), 1.3 (Diligence), 1.4 (Conmunication), 1.15
(Saf ekeeping Property), and 8.4 (Msconduct). Bar Counsel also
all eged that Roberts violated Maryland Rule 16-609 (Prohibited
Transactions) and Md. Code (1989, 2004 Repl. Vol. & 2005 Supp.),
8§ 10-306 of the Business Occupations and Professions Article.

The Court of Appeals referred the petition to the Circuit
Court for Baltinore City to conduct a hearing and nmake findings
of Fact and Concl usions of Law. After review ng all arguments
and evidence presented in this case by both parties, the hearing
court concluded on January 9, 2006, that Roberts violated Rul es
1.3, 1.15(a) and (b), and 8.4(c) and (d) of the MRPC, Maryl and
Rul e 16-609; and Md. Code (1989, 2004 Repl. Vol. & 2005 Supp.),
8 10-306 of the Business Occupations and Professions Article.

The hearing court found that while in solo practice from
March 2001 t hrough July 2005, Roberts did not nmintain any
other witten records or |edger cards that detailed the client
funds that were being held in trust. Roberts instead relied
only on bank statenents as his record-keeping systemfor client
trust funds. When he opened his Trust Account, Roberts did
not request check-writing authority. Therefore, it was
Roberts’s nornmal business practice to transfer funds fromhis
Trust Account into his Operating Account, where he did have
check-witing authority. Roberts was al so not aware that
transferring escrow funds into his Operating Account m ght
violate the MRPC. The hearing court concluded that Roberts
clearly and “intentionally comm ngled client escrow funds with
his own funds in his Operating Account on a regular basis.”
Further, after transferring his client’s personal injury
settlement funds into his Operating Account, Roberts utilized
this account for business and personal purposes.



During the hearing Roberts did not produce any records that
denonstrated that he safeguarded or nmintai ned the $5, 000
personal injury settlenent in his Operating Account due and
payable to his client and his client’s nedical providers for
the entire time between June 22, 2004, and Cctober 16, 2004. In
connection with his delay in distributing settlenent proceeds,
Roberts did not have sufficient funds in his Trust and
Operating Accounts to cover the total owed to the two nedica
providers for the majority of the tine between the date that
the settlenent funds were available to Roberts and the date
that his client was presented with his first distribution
check.

Roberts all eged that he del ayed paynents to the nedical
providers in order to negotiate a better deal for his client.
The hearing court did not find this explanation for del aying
paynents to the nmedical providers to be credible upon
considering that “Roberts never discussed negotiating such
reduced nedi cal paynents with M. Huggins until one nonth after
[his client]’ s personal injury case had been settled and the

settl enment paynent had been received.”

Roberts contended “that he was del ayed for personal reasons
in that he traveled out of state to be married, that it took
time for himto negotiate a better deal with the nedical
providers, and that he had to cancel [the] Septenber 2004
neeting [wth his client] (where he had planned to give his
client a check for $1,000) as a result of a fire in [ Roberts’s]
office building.” The hearing court did not find Roberts’s
stated reasons for delaying paynent to his client to be
credi ble after considering all the facts.

Hel d: . The Court of Appeals held that the mtigating factors
i ntroduced by Roberts to justify his intentional m sappropriation
of funds were not sufficiently conpelling to excuse his actions.
Therefore, the Court found that Roberts's m sconduct warranted
di sbar nment .

Attorney Grievance Commission of Maryland v. Quinton D.
Roberts, No. 35, Septenber Term 2005, filed August 3, 2006,
Opi ni on by G eene, J.
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Gl VI L PROCEDURE - VOLUNTARY DI SM SSAL W THOUT PREJUDI CE -
SUVMARY JUDGMVENT - ABUSE OF DI SCRETION - PROTECTION OF M NOR S
RIGHTS I N LI TI GATI ON

Facts: Respondents, the Skevofilaxes, individually and as
next friends of their eight-year-old mnor son, filed suit in
the Circuit Court for Baltinore City seeking damages from
several corporations engaged in the manufacture of pediatric
vacci nes. Respondents clained that their mnor son's autism
was caused by toxic levels of nercury contained in thinerosal,
a preservative used in the vaccines. After three-anended
schedul i ng orders and nearly el even nonths of discovery,
Respondents' sol e expert on specific causation withdrew from
further participation in the case w thout ever having rendered
his anticipated expert opinion. The Crcuit Court denied
Respondents' notion for voluntary dism ssal w thout prejudice,
and entered summary judgnment in favor of Petitioners due to
Respondents' "conceded inability to produce an expert w tness
on the area of specific causation in connection with this
proceeding."” The Court of Special Appeals, in an unreported
opi nion reversed, holding that the Circuit Court inproperly
applied the pertinent legal factors in its analysis. The
i nternmedi ate appellate court held further that, because
Maryl and courts traditionally have been solicitous of the |egal
rights of mnors, the plaintiff's mnority status wei ghed
heavily in favor of voluntary dism ssal w thout prejudice. The
Court of Appeals granted the vacci ne nmakers' petition for
certiorari.

Hel d: Reversed. The decision to grant or deny a notion for
voluntary dism ssal, pursuant to Maryland Rule 2-506(b), is
addressed to the sound discretion of the trial court, and w |
not be overturned on appeal absent a showi ng that the trial
judge abused that discretion. Owens-Corning Fiberglas Corp. V.
Fibreboard Corp., 95 Ml. App. 345, 349-50, 620 A 2d 979, 982
(1993). So long as the Circuit Court applied the proper |ega
standards and reached a reasoned concl usi on based on the facts
before it, an appellate court should not reverse nerely because
the appellate court would have reached a different concl usion.
Northwestern Nat'l Ins. Co. v. Samuel R. Rosoff, Ltd., 195 M.
421, 436, 73 A 2d 461, 467 (1950). The trial court recounted
properly the followi ng four non-exclusive factors which
instruct a decision whether to grant a voluntary dismssal: (1)
t he non-noving party's effort and expense in preparing for
trial; (2) excessive delay or lack of diligence on the part of
the noving party; (3) sufficiency of the reason of the need for
di sm ssal; and (4) whether a notion for sunmary judgnment or
ot her dispositive notion is pending. Witzman v. Gross, 148



F.3d 988, 991-92 (8th Cir. 1998). Based on the record before
the trial court at the tinme of its decision, a reasonable trial
judge coul d adopt the view that a notion for voluntary

di sm ssal was i nappropri ate.

This Court has in the past held that a trial court has a
special duty to protect the rights and interests of a m nor
plaintiff who is represented by a next friend to ensure that
the next friend does not prejudice those rights and interests
through conflict of interest, fraud, or neglect. Fulton v. K &
M Associates, 331 Md. 712, 629 A.2d 716 (1993); Berrain v.
Katzen, 331 Md. 693, 629 A 2d 707 (1993). Absent conflict of
interest, fraud, or neglect by a parent, guardi an, next friend,
or the mnor's attorney, however, a notion for voluntary
di sm ssal filed on behalf of a m nor should not be anal yzed any
differently than a notion for dism ssal wthout prejudice filed
by any plaintiff.

Despite three anended schedul ing orders and approxi mately
el even nonths allotted to conduct discovery, Respondents were
unabl e to produce an expert who could testify to specific
causation within a reasonabl e degree of scientific certainty.
Respondents' clains nust fail as a matter of law.  Sunmary
judgment, therefore, in favor of Petitioners-Defendants was
pr oper.

Aventis Pasteur, Inc. v. Skevofilax, No. 15, Septenber Term
2006, filed January 8, 2007. Opinion by Harrell, J.

* k% *

CRIM NAL LAW - | NEFFECTI VE ASSI STANCE OF COUNSEL - SENTENCI NG
OF A CAPI TAL DEFENDANT

Facts: In this capital case, Appellee, Lawence M chae
Borchardt, was tried before a jury in the GCrcuit Court for
Anne Arundel County and convicted of two counts of first degree
murder, two counts of felony nmurder, and robbery with a deadly

-10-



weapon. The State filed a notice of intention to seek the
death penalty. At the sentencing phase, as aggravating
factors, the jury found unani nously that Borchardt was a
principal in the first degree as to the nurder of both M. and
Ms. Ohler, that Borchardt conmtted nore than one offense of
murder in the first degree arising out of the same incident,
and that Borchardt commtted the nurders while conmtting a
robbery. As to mitigating circunstances, one or nore jurors
found the followng to exist: “dysfunctional famly (enotional,
physi cal, [and] sexual abuse),” “life without parole is severe
enough,” and “health problens.” The jury found that the
aggravating circunstances outwei ghed the mtigating

ci rcunmst ances by a preponderance of the evidence, and Borchardt
was sentenced to death. On direct appeal, this Court affirmed
t he judgnment of convictions and the sentence. Borchardt v.
State, 367 Ml. 91, 786 A.2d 631 (2001), cert. denied, 535 U. S
1104, 122 S. Ct. 2309, 152 L.Ed.2d 1064 (2002).

Borchardt filed a petition for postconviction relief,
al l eging ineffective assistance of counsel during the
gui l t/innocence and sentencing phases of his trial. The
Circuit Court ordered a new sentencing proceedi ng based on
i neffective assistance of counsel. The postconviction court
ruled that trial counsel were ineffective at sentencing for
failing to call as a witness at sentencing the mtigation
speci alist, Panela Taylor, and for not putting her social
hi story report before the jury. The postconviction court held
further that trial counsel were ineffective for either failing
to call Dr. Lawence Donner, a clinical psychol ogi st who was
hired to performa pre-trial neuropsychol ogi cal eval uation of
Borchardt, or obtaining a videotape of Dr. Donner’s testinony
or calling another neuropsychologist in his place. Trial
counsel were deened ineffective also for agreeing to limt the
testinony of Dr. Thomas Hyde to preclude himfromtestifying
that a nexus existed between Borchardt’s organic brain
i mpai rnment and behavior at the tine of the nurders, for not
presenting evidence concerning Borchardt’s potential for future
dangerousness, and for the cunul ative effect of the errors
al l eged by appellee to have occurred at sentencing.

Borchardt alleged al so that based on a study by Dr. Raynond
Pat ernoster, (the Paternoster Study), the Maryl and death
penalty permts the arbitrary and capricious sel ection of
capital defendants in violation of the Ei ghth and Fourteenth
Amendnents to the U.S. Constitution. The postconviction court
hel d the issue sub curia pendi ng any appeal by the State and
its resolution. The State filed a tinmely application for |eave
to appeal, which the Court of Appeal s granted.

-11-



Hel d: Reversed. The Court of Appeals held that the
postconvi ction court unreasonably applied Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)
and wiggins v. Smith, 539 U.S. 510, 123 S. C. 2527, 156 L.Ed.2d
471 (2003) to the allegations in appellee s petition for
postconviction relief. The Court noted that, under Wiggins,
the standard for determ ni ng whet her counsel’s perfornmance was
deficient in conducting a mtigation investigation is “whether
the investigation supporting counsel’s decision not to
introduce mtigating evidence of [the defendant’s] background
was itself reasonable.” |In accordance with this standard, the
Court held that trial counsel was not constitutionally
i neffective.

The postconviction court did not rule on the Paternoster
Study issue raised in Borchardt’s petition for postconviction
relief. The postconviction court held the Paternoster Study
i ssue “in abeyance and [a hearing] conducted only if the State

seeks | eave to appeal, leave is granted and the upper court
reverses this Court’s May 26, 2005 deci sion granting Defendant
a new sentencing.” The Court of Appeals held this ruling was

error. M. Rule 4-407 and the precedents of the Court require
that the postconviction court rule globally and concurrently on
each allegation raised in the postconviction petition. The

pur pose of the requirenent of a ruling on each ground raised in
the petition is to provide a conprehensive state-court review
of the petitioner’s clains and to elimnate delay and nultiple
post convi ction hearings and federal hearings. As to the
Paternoster Study itself, the Court found that, based on Evans
v. State, __ M. __, A. 2d _, W 3716363 (2006) t he

Pat ernoster Study claimthat the Maryl and death penalty permits
the arbitrary and capricious selection of capital defendants
was W thout nerit.

The Court held that the postconviction court erred in
findi ng sentenci ng counsel ineffective by not calling Taylor as
a witness. The Court concluded that counsel conducted a
t horough investigation and that based upon that informtion,
made a strategic decision based upon the benefits and the risks
in deciding not to call the witness. Before deciding not to
call her as a witness, trial counsel had discussions with the
mtigation specialist about her findings. The Court reasoned
that trial counsel had made a strategic judgnent entitled to
deference in deciding not to call the mtigation specialist;
trial counsel were concerned that the mtigation specialist
woul d be subject to cross-exam nation on the issue of future
dangerousness and other information harnful to Borchardt.

Mor eover, the Court noted that the mtigation specialist’s

-12-



prospective testi nony woul d have been largely cunul ative of
what the jury heard from appell ee’s brother and ot her
mtigation witnesses at sentencing. Unlike in wiggins,
addi tional investigation by trial counsel would not have
uncovered new mitigation evidence that would have |l ed a
reasonably conpetent attorney to investigate further.

The Court held that the postconviction court erred in
findi ng sentencing counsel ineffective in failing to call Dr.
Donner as an expert witness or failing to either video-tape his
testinony or call another expert in neuropsychology. Trial
counsel were concerned about opening the door to unfavorable
i nformati on on cross-exam nation, and also wi shed to avoid
havi ng Borchardt exam ned by the State’'s expert, Dr. Law ence
Rai fman. The Court reasoned that the decision whether to cal
a wtness is ordinarily one of trial strategy entitled to
deference. Trial counsel had a legitimte reason for not
calling Dr. Donner as a witness that furthered a particul ar
goal at trial and was calculated to serve their client’s
i nterest.

The Court held that the postconviction court erred in
finding that sentencing counsel was ineffective in failing to
present evidence relating to future dangerousness. Defense
counsel had expl ai ned that he had nade a tactical judgment to
prevent the State from focusing on Borchardt’s crimna
background, bad acts and repeated threats, in order not to
detract fromthe mtigation case. The Court held that “because
the record is replete with bad acts commtted by Borchardt and
ot her damagi ng i nformati on, and defense counsel nmade a
strategic judgnent to avoid exam nation of Borchardt by the
State’ s expert, defense counsel’s strategy was not
unr easonabl e.”

The Court held that the postconviction court erred in
finding that sentencing counsel was ineffective in agreeing to
limt Dr. Hyde's testinony. Even though Dr. Hyde was not
permtted to testify that a nexus existed between appellee’s
organi c brain inpairment and his behavior on the day of the
murders, the Court noted that Dr. Hyde's testinony put
“substantial mtigating evidence” before the sentencing jury,
and that nultiple jurors found the non-statutory mtigating
circunmstance of “health problenms.” |In addition, the Court
rejected Borchardt’s other argunments that trial counsel were
required to consult with Dr. Hyde before agreeing to limt his
testinony on Borchardt’s potential for future dangerousness,
the contents of various damagi ng State’s exhibits, and the
ram fications of Borchardt being diagnosed with anti-soci al

-13-



personality disorder by the State’s expert. Neither Strickland
nor Wiggins requires trial counsel to consult with their
experts on every strategic or tactical issue that arises during
the preparation of a mtigation case.

State of Maryland v. Lawrence Michael Borchardt, No. 58,

Septenber Term 2005, filed January 12, 2007. Opinion by
Raker, J.

* k%

EMPLOYMENT - DI SCRI M NATORY DI SCHARGE - STATUTE OF LI M TATI ONS
- ACCRUAL OF CAUSE OF ACTION - ACTUAL DATE OF DI SCHARGE

Facts: Suzanne Haas was hired by Lockheed Martin Corporation
in 1998 as a human resources professional in the M ssion Systens
division. She worked in that capacity for approxi mately one and
one-half years at the level of performance typical for new
enpl oyees and received mainly positive evaluations from her
supervi sors. In June 1999, however, a supervisor and Haas hersel f
noted her difficulty in observing close attention to detail. Haas
sought a psychiatric evaluation in January 2000, which yielded a
di agnosis of Attention Deficit Disorder (ADD) and |earning
disabilities. Haas nmade her supervisors aware of this diagnosis
and assured themthat medication was alleviating the synptonms of
her disorders. In May 2000, as part of a restructuring at
Lockheed, Haas began splitting her work tine between M ssion
Systenms and a new human resources departnent under a new
supervi sor, Dr. Candice Phelan. Despite what seened initially to
be a mutual |y am cabl e working rel ati onshi p and Haas’ s assurances
that her ADD would not adversely effect her work, an apparent
conflict arose. Haas alleged that Dr. Phelan persistently
di sparaged her work and performance at Lockheed and nmade al | usi ons
to the desirability of Haas working for another enployer. Haas
also received a below standard rating from Dr. Phelan in a
performance evaluation, which led to the inplenentation of a
di sciplinary procedure called a Performance | nprovenent Plan. 1In

-14-



April 2001, Phelan infornmed Haas that certain of her
responsibilities were being transferred to a new position
el sewhere in the conpany for which Haas woul d have to apply. Haas
was not selected for the new position but, instead, was notified
on 9 Cctober 2001 that she was to be laid off, effective 23
Cct ober 2001. Haas’'s last day of work was 23 October 2001.

On 22 October 2003, Haas filed suit inthe Circuit Court for
Mont gonery County alleging that her discharge was notivated by
di scrim nation based on a false perception by Lockheed and Dr.
Phel an that she had a disability and was unable to properly
perform her job duties. Lockheed noved for summary judgnment on
the ground that Haas’s claimwas barred by the two year statute
of limtations for discrimnatory discharge actions. Lockheed
argued that Haas’s claim accrued on the date of the |ayoff
notification, 9 October 2001, thus naking the Conplaint untinely
as it was filed after 9 COctober 2003. The Circuit Court granted
summary judgnent to Lockheed based upon the accrual rule derived
fromthe U S. Suprenme Court’s decisions in Ricks v. Delaware State
College, 449 U.S. 250, 101 S. Ct. 498, 66 L. Ed. 2d 431 (1980) and
Chardon v. Fernandez, 454 U. S. 6, 102 S. C. 28, 70 L. Ed. 2d 6
(1981) (per curiam, which define a “discharge” as the
notification of an enployee’s term nation. Haas appealed to the
Court of Special Appeals, which affirmed the judgnent of the
Circuit Court. Haas v. Lockheed Martin Corp., 166 Ml. App. 163,
887 A.2d 673 (2005). The Court of Appeals granted a writ of
certiorari, on Haas’s petition. 393 Mi. 160, 900 A. 2d 206 (2006).

Hel d: Reversed and remanded to the Court of Special
Appeals with directions to reverse judgnent of the Crcuit Court
and remand the case to the Circuit Court for further proceedings.
Section 42(b) of Article 49B of the Maryland Code inposes a two

year limtation on discrimnation actions filed pursuant to a
Mont gonmery County | aw whi ch was i nvoked here by Haas to chal | enge
substantively her discharge. The Court of Appeals concluded,

after a de novo review of the grant of summary judgnent, that the
undefined term*®“di scharge” found in the subject Montgonery County
Code provision prohibiting discrimnatory discharges is plainly
under st ood to nmean t he actual cessation of enpl oynment, rather than
the nere notification of an i npendi ng di scharge. This concl usion
rejects the U S. Suprene Court’s accrual rule derived from the
academ ¢ tenure denial cases of Ricks v. Delaware State College
and Chardon v. Fernandez. That accrual rule, often referred to
as the “Ricks/Chardon rule,” for statute of limtation purposes,
defines a “discharge” as the notification of an enployee's
term nation. Instead, the Court of Appeals enbraced a bright |ine
rul e supported by the plain neaning of the word “discharge”, as
wel | as various policy considerations persuasively discussed by
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a mnority of states (particularly Hawaii, California, and New
Jersey) rejecting the Ricks/Chardon rule. Ross v. Stouffer Hotel
Co., 879 P.2d 1037 (Haw. 1994); Romano v. Rockwell Int’1 Incorp.,
926 P.2d 1114 (Cal. 1996); Alderiso v. Medical Ctr. of Ocean
County, Incorp., 70 A.2d 275 (N.J. 2001) and Holmin v. TRW
Incorp., 748 A . 2d 1141 (N.J. Super. C. 2000).

The Court rejected the invitation to construe the term
“di scharge” as the Ricks Court had done in the Title VII context,
despite the |l argely anal ogous rel ati onship between Title VII and
Article 49B. I nstead, the Court of Appeals concluded that
“di scharge” plainly nmeant the conplete cessation of enploynent.
The Court then explained the policy considerations favoring the
bright line accrual rule. First, the bright line rule provides
cl ear and sinpl e gui dance for enpl oyers, enpl oyees, and courts in
determ nati ng when a di scrim natory di scharge action accrues. The
mnority approach furthers the anti-discrimnation renedia
purpose of Article 49B by sustaining neritorious clains that
ot herwi se may have been barred by adherence to the Ricks/Chardon
rule. The Court also rejected the Ricks/Chardon rul e because of
its potential to propagate unripe suits and tendency to frustrate
the conciliation process for termnation notifications not yet
ef f ect uat ed. Finally, the underlying rationale for statute of
limtation defenses was not, and is not likely to be, present in
wrongful term nation suits because of the |low risk of w tnesses’
failing nenories and | ost evi dence.

Suzanne Haas v. Lockheed Martin Corporation, No. 5, Septenber Term
2006, filed January 9, 2007. Opinion by Harrell, J.

* % %

FAM LY LAW - GRANDPARENTAL VI SI TATI ON STATUTE - STATUTE
| NTERPRETED TO CONTAI N REBUTTABLE PRESUMPTI ON FAVORI NG PARENTAL
DECISION AS IN CH LD S BEST | NTERESTS

FAM LY LAW - GRANDPARENTAL VI SI TATI ON STATUTE - STATUTE
| NTERPRETED TO REQUI RE THRESHOLD FI NDI NG OF PARENTAL UNFI TNESS
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OR EXCEPTI ONAL Cl RCUMSTANCES TO TRI GGER BEST | NTERESTS | NQUI RY

Facts: G en and Andrea Koshko are the custodial parents of
three m nor children, Kaelyn, Haley, and Aiden. The couple net
and began dating after then-Andrea Haining nmoved back into her
parents’, John and Maureen Hainings’, honme in Mddletown, New
Jersey. Andrea purportedly had left the Hainings' residence
initially to escape the acrinonious environment there, but
returned fromFlorida after a fornmer boyfriend abandoned her when
she becane pregnant. On 26 Septenber 1994, Andrea gave birth to
Kael yn, who was raised in her grandparents’ honme for the first
three years of her life. During this tinme, the Hainings were very
i nvol ved in Kaelyn’s upbringing. In Septenber 1997, Andrea and
Kael yn noved out of the Hainings residence tolive with Aen in

near by Point Pleasant, New Jersey. Despite the nove, Maureen
Hai ni ng mai ntained a close relationship with Kaelyn and visited
her often. Eventually, den and Andrea becanme affianced and

contrary to the plans and wi shes of the Hainings, el oped in 1998.
In June 1999, the newl ywed couple and Kael yn noved to Baltinore
County in connection with Gen’s enploynent. At the tine of the
nove, Kaelyn was nearly five years old. The famly has remi ned
in Baltinmore County. The couple’s two other children, Haley and
Ai den, were born in Maryland on 21 August 1999 and 19 Decenber
2002, respectively.

From the tinme the Koshkos noved to Maryland until October
2003, the Koshkos and Hainings maintained a regular visitation
regi men. The fanmilies essentially took turns traveling to one

another’s hones once every nonth. In between visits the
grandparents and grandchildren maintained a relationship via
correspondence. This visitation reginmen abruptly ceased in

Oct ober 2003 when the adults of the two fam |ies became enbroil ed
in a bitter argument over den’'s approach to his termnally-ill
not her’s deteriorating condition. The Hainings perceived Aen to
be nonchalant in this regard. Apparently disturbed by the
Hai nings’ criticism G en Koshko asserted that he would no | onger
permt the Hainings to visit their grandchildren. Despite the
Hai ni ngs’ repeated attenpts over several nonths to reconcile their
di spute with the Koshkos and reestablish visitation, the Koshkos
remai ned | argel y i ncommuni cado. The Hai ni ngs retai ned an attorney
in an effort to facilitate sone di scussion, which was answered by
t he Koshkos’ proposal to allow a single visit and the possibility
of future visitation. The Hainings refused, declining to accept
anything less than a commtnent to regular visitation with the
grandchi | dren.

On 19 April 2004 the Hainings filed in the Crcuit Court for
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Bal ti nore County a grandparent visitation petition pursuant to the
Maryl and Grandparental Visitation Statute (GYS). The trial court
entered an order granting the Hainings petition, finding that
visitation was in the best interests of the grandchildren. I n
addition to establishing a rolling schedule of four-hour visits
every 45 days and quarterly overnight visits, the trial court
directed that the Koshkos and Hai ni ngs attend at | east four joint,
pr of essi onal counseling sessions to discuss issues relatingtothe
visitation. After an unsuccessful bid for a new trial, the
Koshkos appeal ed the judgnent of the Circuit Court.

The Court of Special Appeals affirnmed the judgnment, hol di ng
that the GYS was neither facially unconstitutional nor
unconstitutional as applied to the Koshkos as cl ai ned. Koshko v.
Haining, 168 M. App. 556, 897 A 2d 866 (2006). The internedi ate
appel l ate court rejected the argunent that the GVS violated the
Koshkos’ fundamental right to parent, as articulated in Troxel v.
Granville, 530 U.S. 57, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000)
(plurality), sinply because it failed to contain an express
rebuttabl e presunption that parental decisions are in the best
interests of children. Under the principle of constitutional
avoi dance, the court interpreted the GYS to contain such a
presunption. The Court of Special Appeals then disagreed with the
Koshkos’ position that there nmust be a threshold finding of either
parental unfitness or exceptional circunstances as a predicate to
the statutorily-inposed best interests of the child inquiry.
Finally, the court affirmed the visitation award upon a finding
that the grandparents had rebutted successfully the presunption
in favor of the Koshkos’ decision to terminate visitation. The
Koshkos petitioned the Court of Appeals, which granted the
petition and issued a wit of certiorari to consider the Koshkos’
subst antive due process challenge to the GVS.

Hel d: The GVS, codified at Maryland Code (1984, 2004
Repl. Vol.), Famly Law Article §8 9-102, permts a Maryl and court
to grant grandparents reasonable wvisitation wth their
grandchi l dren upon a finding that to do so was in the children's
best interests. The express terns of the statute, however, do not
prescribe that courts apply a presunption in favor of parental
decisions relating to third party visitation with their children
The U.S. Supreme Court held in Troxel that substantive due process
principles require that court determnations of third party
visitation cases under the best interest of the child standard
must be informed by a parental presunption. Maryl and | aw al so
contained a |l ong-settled presunption that parental decisions are
inachild s best interests. Rather than invalidate the Maryl and
statute on its face, the Court of Appeals, under the principle of
constitutional avoidance, interpreted the GYS to contain the
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presunption, as had the Court of Special Appeals.

The Court, however, concluded, under strict scrutiny
analysis, that the GVS was unconstitutionally applied to the
Koshkos because the statute | acked sufficiently narrow tail oring
to the State’'s interest in children’s welfare vis-a-vis the
children’s beneficent exposure to grandparents. Strict scrutiny
was triggered because the statute inplicated the Koshkos’
fundanental right to parent. Specifically, the GVS inposed a
“direct and substantial” interference with the Koshkos’ decision
regarding visitation by interjecting the State and third parties,
without a claimto a constitutional right to visitation, into the
custodi al parents’ decision-naking process. This process is
generally left to the discretion of fit parents, who are presuned
to act in the best interests of their children. The Court found
this direct interference also to be substantial in nature.
Al though visitation matters my prove to be |ess weighty an
i ntrusi on upon the parental presunption than custody and adopti on
matters in the non-constitutional realm for purposes of
subst antive due process analysis, third party visitation disputes
| npede just as substantially upon the fundanental right to parent
as do custody and adoption disputes. In order to renedy this | ack
of narrow tailoring in the statute, the Court again enployed the
principle of constitutional avoidance and applied the GYS with a
judicial gloss. This gloss requires a threshold finding of
parental unfitness or exceptional circunstances denonstrating the
detrinment that has or will be inposed on the children absent
visitation by their grandparents before the best interests
anal ysis may be engaged. This parental unfitness/exceptional
ci rcunmst ances test was an extension of athird party custody case,
McDermott v. Dougherty, 385 MJ. 320, 869 A 2d 751 (2005). The
Court reasoned that custody and visitation matters generally have
been decided under the sane standards and that the fundanenta
right to parent is equally at risk fromundue state interference
in the context of both custody and visitation determ nations.
Accordingly, the parental unfitness/exceptional circunstances

safeguard inposed in third party custody determn nations
appropriately should be applied in third party visitation matters
as well. The Court thus overruled its precedent in Fairbanks v.

McCarter, 330 Md. 39, 622 A 2d 121 (1993), and progeny, that held
such threshold findings unnecessary in third party visitation
cases. The Court remanded the case for application of the new
threshol d requirenent.

Glen Koshko, et ux. v. John Haining, et ux., No. 35, Septenber
Term 2006, filed January 12, 2007. Opinion by Harrell, J.

* k% *
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| NSURANCE - | NSURABLE | NTEREST - CONTRACT OF SALE

Fact s: I n Decenber, 1995, Robert Berrett relocated from
California, where he had been living for sonme twenty years, to his
honme state of Maryl and and began residing at 4305 Gallatin Street,
his famly’s home. |In February, 1999, after havi ng made numerous
i nprovenents to the home, he learned that it was not insured
which precipitated his application for insurance with Standard
Fire. M. Berrett tinely paid all of the premuns on the policy
and, when it expired in February, 2000, renewed it for another
year.

In March, 2000, M. Berrett filed a verified petition,
t hrough counsel, in the Crcuit Court for Prince George’s County,
to be appointed guardian over the person and property of his
not her, Charlotte Berrett. He alleged that he was her primry
care taker and that she was no longer able to handle her
financial, business, |egal, and personal matters. He al so all eged
that his nother “owns two parcels of real estate commonly known
as 4305 @Gllatin Street, Hyattsville, Mryland 20783 and 2303
Fordham Street, Hyattsville, Mryland 20783,” and listed hinself
and his four siblings as interested parties to the proceedi ngs.
M. Berrett filed a verified anmended petition in My, 2000, in
whi ch he again all eged that his nother owned 4305 Gallatin Street,
and a verified emergency petition in June, iterating that she
owned 4305 Gallatin Street. After a hearing on M. Berrett’s
petition, a judge of the Circuit Court for Prince George’s County
appointed Richard C. Daniels, an attorney, as the guardian of
Charlotte Berrett’s property, and Theresa G ant of the Prince
George’s Ofice of Aging, as guardian of her person. Shortly
thereafter, M. Daniels petitioned the court for approval of a
contract of sale for $89,000.00 for 4305 Gallatin Street, which
was granted on Novenber 9, 2000.

On  Novenber 25, 2000, fire destroyed the honme before
settlement and thereafter the purchaser exercised his right to
rescind, pursuant to the contract’s risk of |oss clause, and the
home was razed and the property subsequently sold to the sane
purchaser for a reduced price of $40, 000. 00.

In the interim M. Berrett filed a claim for $388, 000.00
with Standard Fire to recover for the | oss of the hone. Standard
Fire denied the claim alleging that the court-approved sal e of
4305 Gl latin Street extinguished M. Berrett’'s interest in the
property so that he did not possess an insurable interest at the
time of the |oss.

In his conplaint against Standard Fire, M. Berrett alleged
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that he had an insurable interest in 4305 Gallatin Street because
his nother, in an unrecorded deed, had conveyed a renainder
interest to himin the property, while retaining for herself a
|ife estate, and al so because M. Berrett had resided in and made
extensive inprovenents to the hone between 1995 and 2000. In
response to M. Berrett’s conplaint, Standard Fire filed a notion
for summary judgnent, alleging that the judicial approval of the
sale of 4305 Gllatin Street on Novenber 9, sixteen days before
the fire, had extinguished Berrett’s insurable interest in the
property. Standard Fire also argued that, because M. Berrett
alleged in his verified petitions for his nother’s guardi anship
t hat his nother was the owner of 4305 Gallatin Street, that he now
was precluded under both the doctrines of collateral estoppel and
estoppel by adm ssion from asserting his claimin the property.
After the hearing on Standard Fire’'s summary judgnment notion, the
trial court granted summary judgnent to Standard Fire.

M. Berrett noted a tinely appeal to the Court of Specia
Appeal s, which reversed the trial court’s entry for summary
judgnment, determining that M. Berrett did possess an insurable
interest in the property at the tinme of the fire and that M.
Berrett was neither collaterally nor judicially estopped from
asserting his ownership interest therein.

Held: Affirmed. M. Berrett did possess an ownership
interest, and therefore an insurable interest, in the property at
the tine of the fire because the sale was never conpleted. The
Court concluded that M. Berrett was not collaterally estopped
from asserting his ownership interest because the issue in the
guar di anshi p proceedi ng was not identical to the i ssue before the
court in the insurance claim proceeding, nor was there a final
judgnment on the nerits as to M. Berrett’'s ownership interest.
Further, the Court also determ ned that the allegations nade by
M. Berrett in the guardi anship proceedi ngs were not inconsi stent
wWith his assertion that he possessed an econom c interest in 4305
Gallatin Street in his law suit against Standard Fire, and
t herefore judicial estoppel was not applicable.

The Standard Fire Insurance, Co. v. Robert C. Berrett, No. 8
Septenber Term 2006. Opinion by Battaglia, J., filed Novenber
13, 2006.

* % %
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| NSURANCE - PERFECTING SERVICE OF ADM N STRATIVE ORDERS -
| NSURANCE ADM NI STRATI ON ORDER WAS " SERVED’ WHEN MAI LED, NOT WHEN
RECEI VED. THUS, THE 30 DAY PERI OD FOR APPEAL BEGAN TO RUN UPON
THE DATE OF THE MAI LI NG OF THE ORDER

Facts: On April 28, 2002, a tornado touched down in La Pl ata,
Maryl and, destroying J.T.W’'s hone and personal property.
Following this incident, he filed several <clains with his
homeowner’s insurance carrier and agent, respectively: Centre
I nsurance Conpany, Inc. and Z.C. Sterling Insurance Agency, Inc.
(collectively “Centre”). Sone benefits were paid out, but J.T.W
was not fully satisfied with the result. Consequently, J.T.W
filed adm nistrative conplaints with the Maryland Insurance
Adm ni stration (“M A”) charging that Centre viol ated the I nsurance
Article by the manner in which it handl ed his clains.

Two conplaints, in particular, were heard by the MA, which
failed to find any violations by Centre, in either instance. In
each case, J.T.W requested an adm nistrative hearing. Hearings
were held on July 28 and 29, 2004, and Septenber 15, 2005,
respectively, with both rulings in favor of Centre. The two cases
came before the Court of Appeals as cases No. 52 and 56.

In case No. 52, the Adm nistrative Law Judge (ALJ) nail ed t he
resulting order to the parties on Cctober 14, 2004. J. T W
recei ved the order on Cctober 20, 2004, and on Novenber 19, 2004,
filed a petition for judicial review in the Circuit Court for
Charl es County, 36 days after the order was mailed and 29 days
after he received the order. Centre filed a notion to dism ss
J.T.W’s petition, arguing that Maryland Code (1995, 2003 Repl
Vol .), 8 2-215(d) of the Insurance Article requires that a
petition for judicial review nust be filed within 30 days after
such a petitioner for judicial review is served with the order
and that 8 2-204(c) of the Insurance Article defines service as
the mailing of an order. J.T.W argued that the operative date
for service was his receipt of the order. The Circuit Court found
in favor of Centre and, on April 20, 2005, dismssed J.T.W’s
appeal of the adm nistrative order

J.T.W then tinely appeal ed to the Court of Special Appeals.
On April 28, 2006, that court reversed the GCrcuit Court’s
decision, finding that, under Maryland Rule 7-203(a)(3), the 30-
day time limt began to run on the date of receipt. J.T.W. v.
Centre Ins. Co., 168 M. App. 492, 897 A. 2d 288 (2006). Centre
tinely filed a petition for certiorari, which the Court of Appeal s
granted on August 29, 2006. Centre Ins. Co. v. J.T.w., 394 M.
307, 905 A.2d 842 (2006).
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In case No. 56, the ALJ mailed the resulting order to the
parties on Cctober 18, 2005. J.T.W asserted that he received the
order in the mail on October 21, 2005. On Novenber 18, 2005
J.T.W filed a petition for judicial reviewin the Crcuit Court
for Charles County, 31 days after the order was nmail ed and 28 days
after he received the order. Centre filed notions to dism ss,
which the Circuit Court granted on March 30, 2006. J.T.W then
tinely appealed to the Court of Special Appeals. Prior to that
hearing, Centre filed a petition for wit of certiorari, which the
Court of Appeals granted on Septenber 8, 2006. The Court of
Appeal s then consolidated cases No. 52 and 56.

Hel d: Reversed and Affirned. The Court of Appeals held that
the term“service,” as utilized in Maryl and Code (1995, 2003 Repl .
Vol .), 8 2-215 of the Insurance Article, is defined by 8 2-204(c)
of the Insurance Article. Section 2-204(c) states that service
of an order or notice may be acconplished by mailing. Therefore,
the Court of Appeals found that J.T.W was not tinely in his
filing of his petitions for judicial review Thus, the Court of
Appeal s reversed the decision of the Court of Special Appeals in
case No. 52 and affirned the Circuit Court’s decision in case No.
56.

Centre Insurance Company, et al. v. J.T.w., No. 52 & No. 56
Sept ember Term 2006, filed January 9, 2007. Opinion by Cathell,
J.

* k% *

MUNI Cl PAL LAW - CONDEMNATI ON - OPEN MEETI NGS ACT

Facts: In 1997, and on an annual basis thereafter, the Mayor
and Board of Aldernmen of the City of Frederick (“Al dernmen”)
approved the allocation of funds in the Cty's five-year budget
for the construction of a “fourth parking deck” within the City’s
limts. A Garage Site Evaluation Study in 1999 recommended 134
t hrough 140 West Patrick Street, a property owned by J.P. Del phey
Limted Partnership, as the site “having the | east negative i npact
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on downtown Frederick while yielding the greatest benefit.”

On August 9, 2000, the Mayor and Aldernen voted to nove
forward with the purchase of |and adjacent to the courthouse and
comm ssi oned an appraisal of the property owned by Del phey. In
Cct ober, 2000, the Mayor tried to purchase the property for
$1, 200, 000. 00, but Del phey rejected the offer, stating that it was
“unacceptable,” and counter-offered to sell the property for a
m ni mum of $3, 000, 000. 00.

In 2001, the Mayor and Al dernen created a Parking Task Force
whi ch produced a Downt own Parking Pl an confirm ng the 1999 Gar age
Site Evaluation Study’'s selection of the Del phey property as the
best site and recommending that the City acquire the necessary
property to construct the new parking deck as soon as possible
and, if condemmation were necessary, to begin the process
I mmedi ately. The Mayor and Al der nen adopt ed t hose reconmendati ons
during a neeting open to the public on Septenber 6, 2001. At
anot her public nmeeting in April, 2002, the Myor and Al dernen
approved the “Deck 4 Parking Agreenent,” a finance agreenent
between the City and Frederick County for the construction of the
new par ki ng garage which incorporated Del phey’'s property as the
site selected for construction of the new deck. I n Sept enber
2002, after the Del phey property was reappraised for
$1, 675, 000. 00, the Mayor and Al dernen extended another offer to
Del phey in that amount, plus $200, 000.00 for relocation fees and
$50, 000. 00 to sign the agreenent. Maintaining that the property
was worth over $3, 000, 000.00, Delphey responded to this second
offer by letter, stating, “[considering how far apart we are at
this tinme, we respectfully reject this offer.”

On Novenber 6, 2002, the Mayor and Al dernen cl osed t he end of
their regularly scheduled neeting to the public and voted
unani nously to begin condemation proceedings with regard to the
Del phey property.

The Mayor and City of Frederick subsequently filed a
conplaint in the Circuit Court for Frederick County to initiate
t he condemmation process. Before trial, the judge heard ora
argunent on whether the City possessed the requisite authority to
condermm the Del phey property. Del phey asserted that the
condemati on proceedi ng had been brought inproperly because no
ordi nance specific to the property had been enacted as required
by Section 8 2 (b)(24) of Article 23A, and that the City viol ated
Section 8 of Article 23A by voting to condemn t he Del phey property
in a closed, executive session. The City responded that it acted
pursuant to Section 173 of the City Charter, which granted the
Mayor and Al dermen the authority to condenn properties, so that
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no ordinance specific to the property was required. After a
hearing, the judge ruled that the City was entitled to condem the
Del phey property. A six-person jury subsequently rendered an
i nqui sition, setting Del phey’s total danages to be $1, 015, 000. 00,
and the court issued an order that, upon paynent of the danages,
title in the property should vest in the City of Frederick

Del phey noted a tinely appeal to the Court of Special
Appeal s, which affirmed the trial court and held that neither
Section 2 (b)(24) of Article 23A nor Section 173 of the Frederick
City Charter require the enactnent of ordi nances specific to the
property to be condemmed. The Court of Special Appeals further
concluded that the condemation of the Delphey property
constituted an executive, not alegislative, action and therefore,
did not require the passage of an ordinance specific to the

property.

Hel d: The Court of Appeals affirnmed the Court of Special
Appeal s’ s judgnent and held that the Aldernen’s vote to condemn
the Del phey property constituted a proper exercise of the
authority vested in that |egislative body by Section 2 (b)(24) of
the Article 23A and Section 173 of the City of Frederick Charter,
and that no ordinance, or legislative act, specific to the
property was required. The Court further determ ned that the
Al dernmen did not violate Section 10-508 (a)(3) of the Open
Meetings Act, which provides an exception to the general
prohi bitions of Section 8 of Article 23A, when they voted to
condem t he Del phey property in a cl osed session, because Section
10-508 (a)(3) permts public bodies to discuss or act on the
acquisition of real property for a public purpose in a closed
sessi on.

J.P. Delphey Limited Partnership v. Mayor and City of Frederick,
No. 41, Sept. Term 2006. Opinion by Battaglia, J., filed Decenber
14, 2006.

* k%
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REAL PROPERTY - RIGHT OF FIRST REFUSAL - TRI GGERI NG OFFER - GOOD
FAI TH - MATCHI NG OFFER

Facts: Petitioner, David A Branble, Inc. ("Branble"), a
Mar yl and cor poration engaged in the business of nmning gravel and
sand, is the holder of a right of first refusal in a particular
parcel of land located in Caroline County ("the Property"). The
| andowner s, John O. Lane and Rose T. Lane ("Lanes"), received from
Respondents, Merrill F. Thomas and Nancy R. Thomas (" Thonmases"),
an offer to purchase the Property. Added by hand-witten addendum
to the offer was a "no mning" clause which purported to forbid
m ning on the Property. Wen Branble attenpted to exercise its
right of first refusal by making a matching offer, it omtted this
prohi bition on mning. After the | andowners refused to convey to
either the Thomases or Branmble, the Thomases filed suit in the
Circuit Court for Caroline County seeking, inter alia, specific
performance of their offer to purchase the Property. Both the
Lanes and Branbl e noved for sumuary judgnent. The Circuit Court
decl ared that al t hough Branble's preenptive right did not violate
t he rul e agai nst perpetuities, Branble's purported exercise of the
right of first refusal was ineffectual because the matching offer
exercise of the first refusal was not nmade "on the ternms of the
intended sale,” to wit, the om ssion fromthe matching offer of
the "no mning" provision. The Court of Special Appeals, in an
unreported opinion, affirmed the grant of summary judgnent. The
Court of Appeals issued a wit of certiorari on Bramble's notion.

Hel d: Reversed. A right of first refusal, or "preenptive
right,” is a type of option, Ferrero Constr. Co. v. Dennis Rourke
Corp., 311 Md. 560, 567, 536 A.2d 1137, 1140 (1988), and subject
to many of the same rules as an option agreenent. Restatenent of
Property 8 413, cnt. b (1944). Maryland | aw recogni zes general |y
that the exercise of an option nust be in exact accord with its
ternms. Foard v. Snider, 205 Md. 435, 446, 109 A.2d 101, 105-06
(1954). Maryl and | aw is anbi guous, however, as to whether the
exercise of a right of first refusal nust match exactly the terns
of a triggering offer, or whether it nust match only those terns
material to the offer. Oher jurisdictions are |ikew se split on
t he issue.

W need not deci de the i ssue here, however, because there was
a genuine dispute of material fact sufficient to defeat summary
judgnment, i.e., whether the "no m ning" provision was added i n bad
faith in order to frustrate Petitioner's preenptive right in the
Property. A property owner, for the purpose of discouraging the
hol der of a preenptive right in the property fromexercising its
right of first refusal, may not insert into the triggering offer
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terms which it knows will be repugnant to the holder. Miller v.
LeSea Broad. Corp., 87 F.3d 224, 227-28 (7th Cr. 1996). Thi s
approach protects the equitable property interest a holder of a
preenptive right has in the property, allows a property owner to
di spose otherwise of the property as he, she, or it deens
appropriate, and conports with general notions of good faith and
fair dealing foll owed generally in Maryl and contract |law. Straley
v. Osborne, 262 M. 524, 517-18, 278 A 2d 64, 66-67 (1971).

In the present case, sunmary judgnment was an i nproper neans
of determining the rights of the parties. Wile the "no m ning"
cl ause coul d have been inserted into the triggering offer for sone
| egitimate reason, there is evidence on the record, if believed,
that the Lanes and/ or Thonases i nserted the provision as a "poi son

pill™ in order to frustrate Branble's exercise of its right.
Branbl e had been m ning, for sand and gravel, | and adjacent to the
property for years. Ms. Thomas was a registered real estate

agent, and likely knew the activities of the property owners in
the vicinity of the property. Lastly, the hand-witten addendum
by which the cl ause was added coul d support a conclusion that the
"no mning" provision was an after-the-fact nethod of dissuading
exerci se of Branble's preenptive right. Summary judgnment in favor
of Respondents, therefore, was inproper.

David A. Bramble, Inc. v. Merrill F. Thomas, et ux., No. 32,
Sept enber Term 2006, filed January 8, 2007. Opinion by Harrell,
J.

* k% %

TORTS - MEDI CAL MALPRACTICE - M STRIAL - | NFORVED CONSENT

Facts: In Novenber of 1999, M. Boone was referred by his
primary care physician to Petitioner, Seth M ol dberg, MD., an
ear, nose and throat doctor, and the sole owner and sharehol der
of Aesthetic Facial Surgery Center of Rockville, Ltd., due to an
ear infection and white, pus-like drainage that M. Boone was
experiencing in his left ear. Dr. Goldberg determ ned that M.
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Boone had anot her chol esteatonpa and that the condition had the
potential of being life-threatening. On January 6, 2000, Dr.
Gol dber g perfornmed an out - pati ent revi si onary mast oi dect ony on M.
Boone to renove the chol esteatonmpa. The day after the procedure,
M. Boone began experiencing difficulty reading, renmenbering
names, and recalling words. A subsequent MRl scan and a CT scan
of M. Boone’s brain reveal ed henorrhagi ng and an appar ent openi ng
in his skull at the cite of the henorrhaging.

M. Boone filed a conplaint in the Circuit Court for
Mont gonmery County in Decenber of 2002 against Dr. Coldberg, in
whi ch he alleged that Dr. CGol dberg had negligently punctured his
brain wth a surgical instrunent during the revisionary
mast oi dect omy, causing serious and pernmanent brain damage. M.
Boone al so alleged that Dr. Goldberg failed to inform M. Boone
that the revisionary procedure would be nore conplex than a
standard revisionary mastoidectony, that there was a risk of
sustai ning brain damage from the procedure, and that there were
nore experienced surgeons to performthe procedure in the region
t han Dr. Goldberg, who only had performed one revisionary
mast oi dectony in the past three years and requested in his
pretrial pl eadings that the Maryland Civil Pattern Jury
I nstruction on informed consent be given.

During the trial, Dr. Goldberg put on several nedical
experts, one of whomwas Dr. David Schretlen, a neuropsychol ogi st
who had perforned extensi ve neuropsychol ogi cal exam nati ons of M.
Boone and whose testinony went to the i ssue of damages. On cross-
exam nation of Dr. Schretlen, counsel for M. Boone asked whet her
Dr. Shcretlen was a paid mnimzer, to which counsel for Dr.
Gol dberg obj ected; the objection was overrul ed. Counsel for M.
Boone al so asked Dr. Schretlen whether he had testified on behal f
of one of the DC snipers, to which counsel for Dr. Gol dberg again
obj ected; the objection was sustai ned.

At the close of evidence, Dr. Gol dberg asked that the judge
refrain fromgiving the infornmed consent instruction because M.
Boone had failed to put on any evidence establishing proxinmte
cause; his request was denied. The jury subsequently found that
Dr. Gol dberg had breached the standard of care in his performance
of the revisionary mastoi dectony on M. Boone causing M. Boone’'s
injuries, and that Dr. Goldberg had failed to adequately advise
M . Boone of the risks of the procedure, and that failure was a
proxi mate cause of M. Boone’'s injuries, and awarded M. Boone
$113,000 for loss of past and future earning capacity, $355, 000
for past and future nmedi cal expenses and $475, 000 f or non-econoni c
damages, for a total award of $943, 000.

-28-



Dr. Goldberg noted a tinely appeal to the Court of Speci al
Appeal s, which held that the Circuit Court for Montgonmery County
erred in submtting an informed consent instruction to the jury
because physicians in Maryl and do not have a duty to informtheir
patients that there are other, nore experienced surgeons in the
region, but that the error did not warrant a new trial on the
i ssue of negligence. The intermediate appellate court also
concl uded that the cross-exam nation questions regardi ng one of
the D.C. snipers asked of one of Dr. Goldberg’'s expert w tnesses
was so prejudicial as to warrant a newtrial on the sole issue of
danmages.

On wit of certiorari to the Court of Appeals, Dr. Gol dberg
sought review of the Court of Special Appeals |udgnent
determ ning that the erroneous subm ssion of the informed consent
instruction to the jury did not warrant a new trial on the issue
of negligence. Dr. Goldberg also sought review of the
intermedi ate appellate court’s conclusion that the cross-
exam nation questions regarding one of the D.C. snipers asked of
one of Dr. Goldberg s expert witnesses was so prejudicial as to
warrant a new trial on the sole issue of damages.

Hel d: The Court of Appeals reversed the Court of Special
Appeal s’s judgnent, concluding that, although the I|ine of
guestioni ng about the sniper case was inproper, its prejudicia
effects did not transcend the trial judge s curative neasures so

as to warrant a new trial. The Court also determ ned that the
trial judge had properly instructed the jury on the issue of
i nformed consent because whether a reasonable person, in M.

Boone’s position, would have deened the fact that there were
ot her, nore experienced surgeons in the region as material to the
deci sion whether to risk having the revisionary mnastoidectony
undertaken by Dr. Goldberg was a factual issue for the jury to
det erm ne.

Seth M Goldberg, et al v. Billy Karl Boone, No. 21, Sept. Term
2006. Opinion by Battaglia, J., filed Decenber 12, 2006.

* % %
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TORTS — MEDI CAL MALPRACTI CE ACTI ONS — EXPERT REPORTS — DI SM SSAL
— UNDER THE HEALTH CARE MALPRACTI CE CLAI MS STATUTE, A COURT MJST
DSMSS A CLAIM_ W THOUT PREJUDI CE, WHEN A MEDI CAL MALPRACTI CE
CLAI MANT FAILS TO ATTACH THE REQUI RED ATTESTI NG EXPERT REPORT TO
THE CERTI FI CATE OF QUALI FI ED EXPERT

Facts: Respondent Keith J. Osborne sought treatnent from
Clifford S. Walzer, D.MD., of Walzer & Sullivan, D.D.S., P.C
(“Petitioners”), for a broken jaw and related injuries in August
and Septenber of 2000. On August 27, 2003, Respondent initiated
proceedi ngs against Petitioners by filing a Statement of Cl aim
with the Health Care Alternative D spute Resolution Ofice of
Maryl and, alleging that Dr. Wal zer was negligent in his treatnent
of Respondent. I n Novenber, Respondent filed a certificate of
qualified expert, but failed to attach an attesting expert report.
Petitioners waived arbitration. Respondent filed a conplaint in
the Crcuit Court for Anne Arundel County and Petitioners filed
an answer. Petitioners then filed a “Mdtion to Stri ke Respondent’s
Certificate and to Dismss, or, in the alternative, for Summary
Judgnent.” Respondent filed a response to the notion in Cctober,
to which he then attached an attesting expert report. The Circuit
Court heard the case in Decenber, and dism ssed the case w t hout
prej udi ce on the grounds that the attesting expert report was not
attached to the certificate of qualified expert as required by
Maryl and | aw.

Respondent appeal ed to the Court of Special Appeals. On March
1, 2006, the Court of Special Appeals filed its reported opinion,
Osborne v. Walzer, 167 Ml. App. 460, 893 A 2d 654 (2006), hol ding
that the |anguage of MI. Code (1974, 2002 Repl. Vol., 2006 Cum
Supp.), 8 3-2A-04(b)(3) of the Courts & Judicial Proceedings
Article, does not require a court to dismss a case when a
claimant fails to attach an attesting expert report to the
certificate of qualified expert. That court held that dism ssal
I's appropriate only upon a show ng that Petitioners suffered sone
prej udi ce, because, w thout a showi ng of prejudice, dismssal was
too harsh a penalty. The Court of Special Appeals decided that
there was no showi ng of prejudice here. Petitioners filed a
petition for wit of certiorari in the Court of Appeals, which the
Court granted. Walzer v. Osborne, 393 M. 242, 900 A 2d 749
(2006) .

Hel d: Judgnent of the Court of Special Appeals reversed. The
Court of Appeals exam ned the |anguage of § 3-2A-04(b), known
commonly as the Health Care Mal practice Clains Statute, to discern
the Legislative intent at the time of its enactnent. The Court
determi ned that the clear |anguage of § 3-2A-04(b) mandates that
the certificate of qualified expert be conplete, with an attesting
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expert report attached. The Court al so concl uded that, according
to the plain |anguage of 8 3-2A-04(b), dism ssal of the claim
Wi thout prejudice is the appropriate remedy when the clai mant
fails to attach the report in a tinely mnner. The Court
explained that it is not the task of the judiciary to re-wite a
statute and that even if the |egislatively-inposed sanction was
harsh, as the Court of Special Appeals concluded, it is not for
that court toread into the statute the el enment of prejudice. The
Court of Appeals held that because Respondent failed to attach an
attesting expert report to the certificate of qualified expert,
the certificate was inconplete. Therefore, dismssal wthout
prejudi ce was the appropriate renedy.

Walzer v. Osborne, No. 20, Septenber Term 2006, fil ed Novenber 17,
2006. Opinion by G eene, J.

* % %

WORKERS' COVPENSATI ON - FEDERAL SUPREMACY; PREEMPTI ON

Facts: Appellant Christopher H Il was injured while working
on a pier in Baltinore when a forklift dropped a | oad of plywood
on him The forklift was operated by Hill’s co-enpl oyee, appellee
Dani el Knapp.

HIl filed a claim for conpensation and nedical expenses
under the Maryl and Wor kers’ Conpensati on Act, M. Code (1999, 2006
Cum Supp.), 8 9-101 et seqg. of the Labor & Enploynent Article,
for accidental injury suffered in the course of enploynment. The
Wor ker s’ Conpensation Comm ssion granted an award to Hll. Hill
was al so eligible for conpensati on under the federal Longshore and
Har bor Workers’ Conpensation Act (LHWCA), 33 U.S.C. 8§ 901-950,
because he was injured in the “twlight zone,” an area of
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concurrent jurisdiction where state and federal workers’

conpensati on coverage overlapped. Hill did not file a clai munder
t he LHWCA.
Hill filed a state conmon | aw negl i gence acti on agai nst Knapp

in the Circuit Court for Baltinore City on June 2, 2005. After
a hearing, the Circuit Court entered summary judgnment in favor of
Knapp, finding that the federal LHWCA preenpted the state co-
enpl oyee negligence claim

Appellant noted a tinely appeal to the Court of Special
Appeal s. The Court of Appeals granted certiorari on its own
initiative prior to a decision by the Court of Special Appeals.
Hill v. Knapp, 393 Md. 477, 903 A 2d 416 (2006).

Hel d: Affirnmed. The Maryl and Workers’ Conpensation Act does
not exclude tort actions between co-enpl oyees. This stands as an
obstacle to the acconplishnment and execution of the full purposes
and objectives of the federal Longshore and Harbor Wbrkers’
Conpensation Act, which immnizes workers from suits by fellow
enpl oyees in 33 U S.C. § 933. Congress intended the LHWCA to
i mruni ze harbor workers from co-enpl oyee negligence suits and to
permt a uni formconpensation systemfor injured maritinme workers,
regardl ess of whether their injury occurredinthe “twilight zone”
or over water. In accordance with the Supremacy Cl ause of the
United States Constitution, state | awnust yield when it conflicts
with federal |aw.

Christopher Hill v. Daniel Knapp, No. 45, Septenber Term 2006,
filed January 16, 2006. Opinion by Raker, J.

* % %
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COURT OF SPECIAL APPEALS

ESTATES AND TRUSTS - WLLS — TESTAMENTARY CAPACITY — | NSANE
DELUSI ON RULE.

Facts: A son brought an action for judicial probate, seeking
to be named the personal representative of the estate of his
father and to set aside the will, which disinherited him The son
contended that the will should be set aside because it was the
product of the father’s insane delusion that the son had stolen
hi s noney.

The Circuit Court for Harford County, sitting as the O phans’
Court, admtted the will to probate over the son’s objections.

Hel d: Affirmed. The Orphans’ Court properly found on the
evi dence presented that the testator’s belief that his son had
stolen his noney, while false, was not an insane delusion. The
i nsane del usion rule provides that, when a testator’s will is the
of fspring of an insane delusion, it will be set aside for |ack of
testanentary capacity.

Dougherty v. Rubenstein, No. 2570, Sept. Term 2005, filed January
4, 2007. Opinion by Eyler, Deborah S., J.

* % %

FAM LY LAW — ALI MONY — EXERCISE OF DI SCRETION — “MARRI AGE TYPE
RELATI ONSHI PS. ”.

Facts: After 23 years of nmarriage, appellee wife filed for
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divorce. At the time of trial, appellant husband earned
approxi mately $150, 000 annually in the information systens field.
Appel | ee wi fe earned approxi mately $28, 800 annual | y as a freel ance
graphic designer. No children were born of the marriage. Both
parties were involved in extramarital affairs prior to separation
and cohabitated with their respective paranours post-separation.

Following a trial, the Circuit Court for Anne Arundel County
granted wife's conplaint for divorce and awarded wife a nonetary
award, indefinite alinony, and counsel fees. In a subsequent
anended judgnent, the circuit court awarded wife an interest in
the marital portion of the survivor benefit of husband’ s pension.

Held: Affirned in part and reversed in part. The circuit
court properly granted wife a divorce. The indefinite alinony
award nmust be vacated, however, because the circuit court failed
to exercise any discretion in deciding whether to award i ndefinite
al i mony. It is legal error for a court to fail to exercise
di scretion in making a discretionary decision. On remand, the
court should al so consider wife’'s involvenent in a “marriage type
relationship” to the extent that it has an i npact on her financi al
status and give it whatever weight it deens appropriate in
determ ning the alinmony award.

Monet ary award and award of counsel fees nust al so be vacated
when al i nony award is vacated because all are interrel ated.

Whittington v. Whittington, No. 32, Sept. Term 2006, filed
January 4, 2007. Opinion by Eyler, Deborah S., J.

* % %

-34-



REAL PROPERTY - UNJUST ENRI CHVENT - RESTI TUTI ON - OVERPAYMENT TO
A SELLER OF REAL ESTATE DUE TO A MORTGAGOR' S NEGLI GENT FAI LURE TO
REPORT AN OUTSTANDI NG LI EN CREATED AN UNJUST ENRI CHVENT REQUI RI NG
RESTI TUTI ON

Facts: Appellant’s nother conveyed real property to
appel l ant, subject to a life estate. Subsequently, appellant’s
not her acquired a nortgage lien on the property. Upon the death
of appellant’s nother in May 2003, fee sinple ownership of the
property vested in appellant. Appellant thereafter sold the
property. Appell ee provided settl ement services in connectionwth
the sale and requested appellant to provide information on all
outstanding liens on the property. Discovering the outstanding
nort gage, appell ee requested payoff information fromthe | ender
who incorrectly reported the loan as paid. The error resulted in
appel lant’ s receipt of the full purchase price w thout paynent to
| ender, which was still owed $70, 251. 26 on t he nort gage. Appellee
rei mbursed the lender for the outstanding balance and sought
restitution fromappellant. The Circuit Court for Baltinore County
declared the $70,251.26 a wndfall to appellant and ordered
restitution to appell ee.

Hel d: Affirmed. Appellant was not entitled to the
unantici pated benefit at settlenent. Appel | ee was neither a
gratuitous nor officious payor. Equity required appellant repay
the amount she was unjustly enriched. Appellee had standing to
bring an equitable action against appellant based on its
underwiting agreenent with the title insurer. Appel | ee’ s
conmpl aint, sounding in unjust enrichment and noney had and
received, fairly set out the nature of the claim and the renedy
sought .

Hll v. Cross Country Settlenent, LLC No. 2283, Septenber Term
2205, filed January 5, 2007. Opinion by Sharer, J.
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