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COURT OF APPEALS

Rudman v. Maryland State Board of Physicians, Case No. 72,
Septenber Tern 2009. Opinion filed by Judge Murphy on May 13,
2010.

Htt p: // ndcourt s/ gov/ opi ni ons/ coa/ 2010/ 72a09. pdf

ADM NI STRATI VE LAW - DI SCI PLI NARY ACTI ONS TAKEN BY MARYLAND STATE
BOARD OF PHYSI CI ANS - PHYSI CI ANS RI GHT TO AN ADM NI STRATI VE
HEARI NG

Facts: Mchael S. Rudman (Petitioner), a physician in
Frederick County, Maryland was charged in the Crcuit Court for
Frederick County with fourth degree sex offense and the |esser
i ncl uded of fense of second degree assault, Petitioner entered an
Alford plea of guilty to a second degree assault and was granted
probati on before judgnment to Sec. 6-220 of the Crimnal Procedure
Article. Upon acceptance of the plea and finding of guilt, a
noll e prosequi was entered was entered as to the fourth degree
sex offense charge. The Maryland State Board of Physicians
concl uded that since Petitioner had pled guilty to a “crinme of
noral turpitude” and a tinely appeal was not filed, the Board
nmust revoke Petitioner’s license to practice nedicine under M.
Code Ann., Health Ccc. (H. O) Sec. 14-404(b)(2). The Grcuit
Court vacated the revocation but the Court of Special Appeals
reversed that decision in State Board of Physicians v. Rudman,
185 Md. App. 1, 968 A.2d 606 (2009). The Court of Appeals issued
a wit of certiorari to address the question of whether a hearing
is required before the Board can revoke the |icense of a
physi ci an who entered an Alford plea to second degree assault at
the conclusion of a guilty plea proceedi ng during which he
expressly deni ed having commtted any crim nal offense and
admtted only that testinony of the victim if believed, would be
sufficient to convict himof a fourth degree sexual offense.

Hel d: The Court of Appeals reversed and renmanded to the
Court of Special Appeals for entry of a judgnent affirm ng the
judgment of the Grcuit Court for Frederick County and renmandi ng
this case to the Maryland State Board of Physicians for further
proceedi ngs not inconsistent with this opinion. The Court of
Appeal s held that the State Board of Physicians erred inits
conclusion that Petitioner’s license “nust” be revoked on the
basis of his aAlford plea because, although they agreed with the
Court of Special Appeals that Petitioner’s Alford plea
constituted a guilty plea for the purposes of Sec. 14-404(b)(1),
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the “conviction” involved only the second degree assault charge,
and when Petitioner entered his Alford plea to the crime of
second degree assault, he never withdrew his plea of not guilty
to the sexual offense charge. Since the Maryland State Board of
Physi ci ans conceded that second degree assault is not a crinme of
noral turpitude, the Board gas not entitled to revoke
Petitioner’s |icense under the assault charge, even after
Petitioner pled guilty. Because Petitioner did not stipulate to
the truth of the facts contained in the prosecutor’s statenent of
facts, the Board did not have the authority to revoke
Petitioner’s |icense without giving himthe opportunity for a
hearing pursuant to the hearing provisions of H O 14-405.

* k%
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Motor Vehicle Administration v. Shea, Case No. 133, September
Term 2008 filed June 23, 2010, Opinion by Barbera, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 133a08. pdf

ADM NI STRATI VE LAW - MOTOR VEHI CLE ADM NI STRATI VE LAW — ALCOHOL
CONCENTRATI ON TEST — REASONABLE GROUNDS TO ORDER TEST FOR BLOOD
ALCOHOL CONCENTRATI ON UNDER THE “I MPLI ED CONSENT STATUTE,” ND.

CODE (2009 Repl. Vol.) 8§ 16-205.1 OF THE TRANSPORTATI ON ARTI CLE

Facts: Adam Lei gh Shea, Respondent, was stopped by a police
of ficer who observed him driving while not wearing a seatbelt.
During the stop, the officer snelled a noderate odor of al cohol
emanating from Respondent’s person. The officer conducted field
sobriety tests (the results of which are not reflected in the
record) and subsequently arrested Respondent. At the police
station, the officer advised Respondent of his rights and the
potential penalties under 8 16-205.1 of the Transportation
Article (“the Statute”) and asked himif he wished to take a
breath test to ascertain his blood al cohol concentration (“BAC).
Respondent agreed to the test. The test result disclosed a BAC
of 0.18. Pursuant to the Statute, the officer presented
Respondent with an order of adm nistrative suspension of his
driver’s license.

Thereafter, Respondent requested a show cause hearing, at
whi ch an Adm ni strative Law Judge (ALJ) decided, contrary to
Respondent’ s assertion, that the police officer had reasonable
grounds to believe that Respondent was driving while under the
i nfl uence of or inpaired by al cohol, and, therefore, pursuant to
the Statute, the officer properly asked Respondent to take a
breat hal yzer test. The ALJ rejected Respondent’s allegation that
t he Toxi col ogi st adm nistering the test did not foll ow protocol
because such a challenge is not subject to review at a show cause
hearing, pursuant to 8 16-205.1(f)(7). The ALJ determ ned t hat
Respondent had not rebutted the prinma facie case that he had
driven with a BAC of nore than 0.15. Pursuant to the Statute,
the ALJ ordered that Respondent’s |icense be suspended, and then
ordered the suspension stayed for one year on the condition that
Respondent participate in the Ignition Interlock Program

Respondent sought review of the ALJ's decision in the
Circuit Court for Baltinmore County. The Circuit Court reversed
t he decision of the ALJ because, in the court’s view, the record
did not contain substantial evidence to support the ALJ's finding
that the officer had reasonabl e grounds to request the test. In
comng to that determnation, the court decided that the officer
di d not have reasonabl e suspicion to conduct the field sobriety
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tests and, consequently, by application of Fourth Amendnent
doctrine, “all actions thereafter, [including, presumably, the
test request and results,] are legally unsupportable.” The court
therefore did not decide whether the ALJ erred in not finding
whet her the Toxi col ogi st had foll owed protocol in adm nistering
the test.

The WA filed a petition for a wit of certiorari, pursuant
to Maryl and Code (2009 Repl. Vol.), 8 12-305 of the Courts and
Judi ci al Proceedings Article. The Court granted the petition,
Motor Vehicle Admin. v. Shea, 406 Md. 744, 962 A 2d 370 (2008),
to address the foll ow ng question:

Does a police officer’s certification that a noderate
odor of an al coholic beverage was of sufficient
strength to suspect that a notorist was driving while

i npai red by al cohol, along with subsequent field
sobriety tests that led to the driver’s arrest, allow
an admnistrative | aw judge to find reasonabl e grounds
to request an al cohol content test under Transportation
Article 8§ 16-205.1(b)(2), wi thout application of Fourth
Amendnent standards to evaluate the sufficiency of a
police officer’s reasonabl e grounds?

Hel d: Vacated and remanded. The Fourth Amendnent’s
excl usionary rule does not apply to cases under § 16-205.1 and,
therefore, the Grcuit Court erred in applying such an analysis
to the evidence presented to the ALJ. See Motor Vehicle Admin.
v. Richards, 356 MI. 356, 362, 739 A . 2d 58, 62 (1999).
Moreover, the Circuit Court erred in reversing the ALJ s deci sion
on whether the officer had reasonabl e grounds to request
Respondent to take a test to determne his BAC. There was
substanti al evidence before the ALJ to support the ALJ's
decision, including that the officer stopped Respondent after
observing himdriving without wearing a seatbelt; the officer
detected a noderate odor of al cohol emanating from Respondent’s
person; and the officer arrested Respondent after conducting
field sobriety tests, permtting the inference that Respondent’s
performance indi cated al cohol inpairnment. These facts and
i nferences supported the ALJ' s decision that Oficer Phel ps had
reasonabl e grounds to believe that Respondent had been driving
whi | e under the influence of, or inpaired by, alcohol,
authorizing the officer, pursuant to the Statute, to request the
test. The Court therefore reversed the Crcuit Court’s decision
as to the reasonabl e grounds issue, and remanded for the G rcuit
Court to decide whether the ALJ erred in not review ng the
Toxi col ogist’s actions while adm nistering the BAC test.

* % %
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Grasslands Plantation, Inc. v. Frizz-King Enterprises, LLC. (Case
No. 117, Septenber Term 2008. Opinion filed on August 25, 2009
by Adkins, J.

http://mdcourts. gov/ opi ni ons/ coa/ 2009/ 117a08. pdf

ADM NI STRATI VE LAW - ZONI NG

Facts: The Respondent, Frizz-King Enterprises, LLC (“Frizz-
King”), was the owner of approximately 275 acres |located in an
agricultural zoning district in Queen Anne’s County (“the
County”). In 2004, Frizz-King sought to construct a subdivision
call ed “The Hi ghl ands” near Chestertown, Mryland, where 50
residential units would be clustered within 64 acres of the 275
acre property. It submtted an application to the Pl anning
Comm ssion (“the Commi ssion”) for a subdivision with 114 |ots,
wi th phase one of the project consisting of 50 lots. The
Petitioner, Grasslands Plantation, Inc. (“Gasslands”), owned a
property known as “G asslands Plantation” adjacent to the
proposed subdi vi sion property.

G assl ands opposed the subdivision in a series of hearings
before the Comm ssion. Grasslands’ s environnental science expert
testified that the proposed subdivision was inconpatible with (1)
Maryl and Code (1957, 2003 Repl. Vol.), Article 66B, Sections 1.01
and 11.01, Article 66B, Section 11.01; (2) specific policies in
t he County’s Conprehensive Plan, and (3) provisions in Title 18
of the County Code (“QACC’). The expert argued that the
subdi vi si on was i nconpatible with the Conprehensive Plan policy
to keep rural lands rural and to preserve agricul tural |ands,
because the agricultural parcel proposed for subdivision was not
| ocated in an area designated for grow h. Frizz-King countered
by pointing to the existence of other subdivisions in the
i mredi ate vicinity of the proposed subdivision, including one
contained within the adjacent Gassland s Plantation. The
Comm ssi on approved the proposed subdivision w thout naking any
findings of fact, resolving that it could grant final approval on
the planning and zoning staff’s recommendati on.

Grassl ands appeal ed the Comm ssion’s decision to the Board
of Appeals (“the Board”), listing as grounds its earlier
contentions as well as the Commssion’s failure to articul ate any
findings of fact. During the hearing, G asslands questioned
whet her the burden of proof should rest on G assl ands, as opposed
to Frizz-King, in an appeal froma Conm ssion decision. Al though
Grassl ands’ s expert testified, the Board only all owed her to
testify about the general goal of a conprehensive plan wthout
reference to specific application of the Conprehensive Pl an
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because Grasslands had failed to disclose in advance of the
heari ng the subdivision s specific inconpatibility with the
Conpr ehensive Plan. At the conpletion of the hearing, the Board
deni ed G assl ands’s appeal because it did not believe the party
met its burden of proof. The Board found that the subdivision
conplied with all of the necessary statutes and ordi nances, and
further held that the Comm ssion was not required to nmake
findings of fact and concl usions of | aw because appeals fromthe
Comm ssion go to the Board as de novo appeals instead of to the
circuit court on record.

Grasslands filed for judicial reviewin the Grcuit Court
for Queen Anne’s County and that court affirnmed the Board’ s
decision. G asslands then appealed to the Court of Speci al
Appeal s (“CSA’). Just prior to oral argunent in the CSA, the
County enacted two ordi nances, the “Conformty O dinance” and the
“Emergency Service Odinance.” The Conformty Odi nance
prevent ed the Comr ssion from approving a subdivision unless it
finds that the devel opnent conforns to the visions, objectives,
and policies of the Conprehensive Plan. The Energency Service
Or di nance prohibited the Conm ssion from approving any site plan,
unless it determned that the site plan conplied with the State
Fire Code and with any applicable County or nunicipal Fire Codes.
The CSA affirmed the Grcuit Court, holding, anong other things,
that the Comm ssion was not required to make findings of fact or
concl usions of |law and determ ned that the Board gave each of
Grassl ands’ allegations explicit consideration. It also held
that the Board did not inproperly place the burden of proof on
Grassl ands. The CSA did not address whether the Conformty
Ordi nance or the Energency Service O di nance shoul d be applied
retroactively to require the case to be reversed or remanded for
adm ni strative review.

The Court granted Grasslands’s Petition for Wit of
Certiorari to consider the following three questions: (1) Did the
CSA err by sustaining the Crcuit Court ratification of the Board
of Appeal s’s inproper allocation of the burden of proof upon the
appel l ant (as protestant to a subdivision application) instead of
upon devel oper appellee, as required by law, (2) Did the CSA err
in affirmng the decisions of the Grcuit Court and the Board of
Appeals in light of its failure to consider intervening
| egi sl ati on enacted by the Queen Anne’s County conm ssioners that
el evated the Queen Anne’s County Conprehensive Plan by “nandates
of conpliance” to the “level of a regulatory device”; and (3) D d
the CSA err by failing to remand the Hi ghl ands subdi vi sion matter
in light of the enactnent of applicable |ocal |egislation prior
to its decision?
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Hel d: Reversed and Remanded. The Queen Anne’s County Board
of Appeals (“Board”) erred in shifting the burden of proof from
t he subdi vi sion applicant to the adjacent |andowner appellant at
the Board s review proceeding. Furthernore, on remand, the Board
or Conmi ssion was required to apply the Conformty and Energency
Servi ce Ordi nances, which were enacted while the case was on
appeal .

The Court began its analysis by exam ning the burden of
proof issue. The Board s governing statutes did not call for it
to accord any deference to a decision by the Comm ssion and
provided it with all the powers of the admi nistrative officer
fromwhi ch the appeal was taken. Thus, these statutes were nore
simlar to those found in Board of County Commissioners for St.
Mary’s County v. Southern Resources Management, Inc., 154 M.
App. 10, 837 A 2d 1059 (2003) (appeal characterized as purely de
novo) than those found in Hikmat v. Howard County, 148 M. App.
502, 813 A . 2d 306 (2002) (review of a partially de novo appeal).
In a partially de novo appeal, the review ng body will not
overturn the decision unless, based on the facts found fromthe
evidence, it determ nes that the decision was clearly erroneous,
and/or arbitrary and capricious, and/or contrary to law. The
Board's purely de novo review proceedi ng, on the other hand, was
an entirely new hearing at which tinme all aspects of the case
shoul d be heard anew, as if no decision has been previously
rendered. Thus, in this entirely new hearing, the burden
remai ned on the applicant to establish facts necessary to obtain
approval for its proposed subdivision because the applicant was
the party attenpting to change the status quo.

Regarding the applicability of the Conformty and Emergency
Servi ce Ordinances, the court iterated the general presunption of
retroactivity in zoning and | and use cases. The new ordi nances
were enacted during the pendency of G asslands’ appeals to the
Circuit Court and Court of Special Appeals. Under Yorkdale
Corporation v. Powell, 237 Ml. 121, 124, 205 A 2d 269, 271
(1964), the Emergency Service Ordinance, as a substantive
zoning/land use | aw, should be applied at the new hearing because
it isthe lawin effect at the tine of the hearing, and does not
impair vested rights. The Conformty O di nance, an arguably
procedural |aw change, shall also apply because the Conmm ssion’s
or Board s process of meking its decision will begin anew for an
I ndependent reason — a proper allocation of the burden of proof.
This case was distinct from Luxmanor Citizens Ass’n, Inc. v.
Burkhart, 266 M. 631, 644-46, 296 A. 2d 403 (1972) in which the
Court declined to retrospectively apply a new procedura
enactnent and thereby void a valid Board decision. In a zoning
or | and use case, the decision about retrospective application of

9-
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a procedural |aw change will turn on what aspect of the

adm ni strative/adjudi cati on process is changed, at what point in
adm ni strative/ adjudi cati on process the change is made, and the
guestion presented to the review ng court.

* A A
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Allen v. Dackman, No. 46, Sept. Term 2009. Opinion filed on
March 22, 2010, by G eene, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 46a09. pdf

COWMERCI AL LAW - SUMVARY JUDGVENT - LEAD PAINT - NEG.| GENCE -
BALTI MORE CI TY HOUSI NG CODE - LIMTED LIABILITY COVPAN ES -
STATUTORY DUTY

Facts: Sonetinme in 1999, mnors Mnica Allen and Shantese
Thomas (Petitioners) noved into property where their grandnother,
Tracy Allen (Ms. Allen), had been residing since the sumrer of
1998. At that tinme, the property was owned by M I dred Thonpkins.
However, Ms. Thonpkins failed to pay taxes on the property and on
March 16, 2000, Hard Assets, an LLC, acquired the property in
lieu of foreclosure.

Following its normal business practice, Hard Assets obtained
the property with the intention of subsequently selling it as is,
rat her than keeping it as rental property. Therefore, when Hard
Assets obtained title, it did not intend to | ease the property,
nor were its nmenbers aware that Petitioners and Ms. Allen were
living at the property. On Cctober 23, 2000, Petitioners and Ms.
Al l en were renoved pursuant to a forcible entry and w ongf ul
detai ner conplaint filed by Hard Assets and granted by the
District Court for Baltinore City.

From March 16, 2000 to March 16, 2001, when the property was
sol d, Respondent Jay Dackman (Respondent), as a nenber of Hard
Assets, ran the day-to-day business affairs of the conpany, which
primarily involved the Aas is sale of properties that were
purchased and acquired through tax liens. During that tinme,
Respondent never received rent or filed collections for rent from
Petitioners or Ms. Allen. Likewi se, Ms. Allen and Petitioners did
not pay rent to Hard Assets or Respondent. Ms. Allen and
Petitioners were not aware of who hard Assets or Respondent were.

Wil e residing at the property, each of the mnor children
suffered el evated bl ood-1ead | evels. Al though the mnors suffered
el evat ed bl ood-1evel s before Hard Assets acquired the property,
they suffered their highest blood-levels while Hard Assets held
legal title. Petitioners filed suit against Hard Assets and
Respondent on June 11, 2002, claim ng that they were injured by
exposure to | ead based paint. Respondent filed a notion for
summary judgnent, alleging that he could not be personally liable
as a matter of |aw

-11-
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The trial court granted Respondents notion for summary
j udgment, concl udi ng that Respondent coul d not be held personally
liable for any clainms asserted by Petitioners and that there was
no evi dence show ng that Respondent had a | andl ord-tenant
relationship with Petitions of their famly. Petitioners appeal ed
to the Court of Special Appeals, which affirmed the judgnent of
the trial court. Finally, Respondent appealed to the Court of
Appeal s on the issue of whether the | ower court correctly
affirmed summary judgnent in favor of the Respondent because he
did not own, hold, or control title to the property.

Hel d: Reversed. Respondent could be held individually
liable for the lead paint-related injuries suffered by the
Petitioners because the trier of fact could find that the
Respondent was an “owner” of the property, as the Cty Housing
Code defined the term and could find that he personally
commtted, inspired, or participated in the alleged tort. First,
because Respondent solely managed the day-to-day affairs of Hard
Assets, a reasonable jury could find that he affected the title
to the property in question. Second, as to Respondent’s actions
with respect to the property in question, a reasonable jury could
find that he participated in the tort of negligence.

* k%
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Maryland Agricultural Land Preservation Foundation, et al. v.
Herschell B. Claggett, Sr., No. 142, Septenber Term 2008.
Opinion filed on Decenber 12, 2009 by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2009/ 142a08. pdf

CONSTI TUTI ONAL LAW - AGRI CULTURE

Facts: On February 1, 2000, Respondent | andowner, Herschel
Cl aggett, conveyed an agricultural preservation easenent (“the
Easenent”) to Petitioner Maryland Agricul tural Land Preservation
Foundation (“the Foundation”), which restricted the use of his
land to agricultural purposes only. The provisions in the
docunent conveying the easenent (“Deed of Easenent”) mrrored the
| anguage of Section 2-513 of the Agriculture (“AG) Article
(1974, 1999 Repl. Vol.) (“AG1999"), the law in effect at the
time of easenent’s execution. Anobng other things, it permtted
Cl aggett to obtain a release of acreage to construct a dwelling
house for his use (“Owmer’s Lot”) or that of his child (“Child’ s
Lot”), but it restricted that right of release to O aggett, as
the Gantor who originally sold the easenent. The parties would
| ater disagree as to whether the terns of the Deed of Easenent
permtted Cl aggett, after receiving a release, to transfer that
rel eased acreage to a third-party free of the agricultural
restriction. The purpose of the easenent was to naintain the
character of the land as agricultural |and or woodl and.

Cl aggett requested a release of two acres to construct a
dwel ling for his use, which the Foundation approved on June 28,
2001. A Prelimnary Rel ease and Agreenent was recorded in the
| and records. This agreenent expressly conditioned the use of
the rel eased land for “the purpose of constructing a dwelling
house for the owner’s residence.” Upon conpliance with all of
the conditions listed in the Prelimnary Rel ease, and a
presentation of a non-transferrable building permt to the
Foundati on, a Final Release would be recorded in the |and
records.

Bef ore C aggett requested the Final Release, the CGeneral
Assenbly amended AG Section 2-513. The 2003 Anendnent permtted
a | andowner subject to a Foundation agricultural easenent to
exclude one unrestricted ot fromthe easenment in |lieu of al
Omer’s and Child s Lots to which the | andowner woul d ot herw se
be entitled. This lot could be subdivided by the | andowner and
sold to anyone to construct one residential dwelling. The 2004
Amendnent required any release to include a statenent that the
Owmer’s or Child s Lot could not be transferred for five years
fromthe date of the final release, unless the Foundation

-13-
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approved ot herw se.

In 2005, C aggett submtted a request for a Final Release.
The Foundation sent C aggett an unsigned Final Rel ease and
Agreenent, asking himto sign it and return it so that the
Foundation could al so sign the docunent and record it in the | and
records. The Final Release contained the five-year restriction
as required by the 2004 Anendnent. Cl aggett rejected the Final
Rel ease because of this constraint. Despite his argunents,
however, the Foundation refused to issue a final rel ease w thout
the five-year Iimting | anguage. Thereafter, C aggett sought
relief in the Grcuit Court for Kent County, requesting a
Decl aratory Judgnment that the 2004 Amendnent coul d not be applied
retroactively to his easenent. He also petitioned for a wit of
mandanus ordering the Foundation to execute a final rel ease that
did not contain the | anguage of the 2004 Amendnent. Finally, he
cl ai med $100, 000 i n damages.

Upon the Foundation’s notion, the Crcuit Court granted
sumary judgnent in favor of the Foundation, ruling that C aggett
was subject to the terns of the Final Release as witten and
denying his claimfor damages under the doctrine of sovereign
i mmunity. Cl aggett then appealed to the Court of Special
Appeal s (“CSA”), and the internedi ate appellate court reversed
the Grcuit Court judgment. The CSA concluded that until the
2004 Amendnent, AG 1999 Section 2-513 permtted a | andowner who
obt ai ned the rel ease of an owner’s |l ot, and constructed a
dwelling on the lot, to sell the |Iot and house free of easenent
restrictions. The CSA held, noreover, that neither the
Prelimnary Rel ease nor the Deed of Easenent explicitly included
any restriction on the alienability of the Owmer’s Lot. Rather,
the two docunents were subject to the sanme anbiguities as AG 1999
Section 2-513. The CSA rejected the Foundation’s contention that
Cl aggett’ s rel ease request was subject to 2004 Amendnent,
reasoning that the Legislature did not indicate an intent for
retroactive treatnent.

The Court of Appeals granted the Foundation’s Petition for
Wit of Certiorari to consider the follow ng questions: (1) Do
the requirements of AG Section 2-513, as anmended in 2004, apply
to a final release fromland preservati on easenent for
construction of a dwelling for the use of the |andowner, which
t he I andowner requested in 2005, and (2) Prior to the 2004
Amendnent’s effective date, did the | andowner have a vested right
to obtain final release of easenent allowing himto construct a
dwel ling and to sell the dwelling and ot at any time to any
unrel ated third party, where such a right was not expressly
provi ded by statute, regul ation, or deed of easenent, and where

-14-
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the I andowner did not apply for the final rel ease or satisfy the
necessary conditions by submtting the required building permt
until sometime in 2005, nore than six nonths after the effective
date of the 2004 |egislation?

Hel d: Reversed. An unrestricted right to sell an owner’s
| ot once rel eased woul d underm ne the purpose of the Easenent,
which was to was to maintain the character of the |and as
agricultural land or woodl and, by facilitating potential real
estate specul ation through an ostensible request to build a
dwel ling for the grantor or his children. The express |anguage
of both the Easenent and the Prelimnary Rel ease prevented the
| andowner fromtransferring the dwelling constructed on his
requested lot to a third-party without first obtaining approval
from the Foundati on.

The Court focused on the provisions contained in the Deed of
Easenent and the Prelimnary release to determne the rights and
obligations of the parties. As the answer lay in the express
terns of those two documents, the Court did not need to address
the applicability of the 2004 Amendnent. The Deed of Easenent
referred to the Omer’s Lot rel ease as a “personal covenant only
and one that is not intended to run with the land,” and provided
that, upon application by the | andowner, the Foundati on would
rel ease a parcel fromthe restrictions “for the purpose of
constructing a dwelling house for the use only of that
[l andowner] or the [landowner’s] child[.]” Furthernore, the
Prelimnary Release explained that “it is the intent of this
instrunment to release [the owner’s lot] fromagricultura
easement restrictions set forth in the [Easenent] for the purpose
of constructing a dwelling. The parties agree that this right
may not be transferred to any person.”

The Court was not persuaded by C aggett’s contention that
t hese provisions nerely reserved to the original grantor the
right to apply for the rel ease of an owner’s |ot and thereafter
construct a dwelling, instead of prohibiting the owner from
subsequently transferring the parcel to a third party free of
restriction. The Court began by enphasizing that, when anal yzi ng
an easenent, use and not title is the issue. It interpreted the
Easenent’ s “personal covenant” |anguage as preventing anyone
ot her than C aggett fromrequesting and receiving a rel ease.
More inportantly, the Easenent expressly provided that C aggett
could obtain a release for a parcel of land “for the purpose of
constructing a dwelling house for the use onliy of [Cl aggett] or
[his] child[.]” This provision excluded any possible inference
that the parties intended that an unrelated third party could
dwell in a house on the C aggett property. Caggett could not
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point to any | anguage, either in the Easenent or the Prelimnary
Rel ease, that expressed any intent to rel ease these restrictions
so clearly stated in the Easenent.

Additionally, the Court did not agree with the CSA' s
interpretation of AG 1999, which provided in part that “[a]ny
rel ease, prelimnary release, building permt, or other docunent
i ssued or submtted in accordance with this paragraph shall be
recorded anong the | and records where the land is | ocated and
shall bind all future owners.” The CSA interpreted the statute
as indicating an intent that the easenents would permt transfer
of alot free of agricultural restrictions. The Court, rather,
read the statute as sinply recognizing that title to the parce
coul d be changed by execution and recordation of a deed, but that
if it does, the restrictions, including limtations on who may
live in the dwelling, remain in effect. Their efficacy is
assured by record notice to any buyer that the covenants and
restrictions run with the land and are binding on future owners.
The Court reasoned that this interpretation was in line with the
Ceneral Assenbly’s purpose in establishing the Foundation, which,
according to AG 1999 Section 2-501, was to preserve agricultura
| and and curb the spread of urban blight and deterioration.
Utimately, O aggett, who had already benefited fromthe price
pai d by the governnent-supported Foundation for the Easenent
while retaining the ability to farmthe land at a profit, would
not be able to also develop the lot and sell it at a profit
wi t hout the Foundation’s approval. Thus, any subsequent
purchaser could only use the land for agricultural activities.

* A A
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David Grant v. State of Maryland, Case No. 88, Septenber Term
2009, filed on June 7, 2010. Opinion by Adkins, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 88a09. pdf

CONSTI TUTI ONAL LAW - BILL OF RIGHTS - CRIM NAL LAW & PROCEDURE -
TRIALS - RIGHT TO COUNSEL - ASSI STANCE OF COUNSEL

Facts: David Gant was arrested and charged with two counts
of possession of counterfeit goods with intent to sell. He
appeared at trial w thout counsel in the Crcuit Court for
Baltinore Cty, where he requested postponenent in order to seek
representation fromthe Ofice of the Public Defender ("OPD").
Grant cl ainmed he had applied to the OPD for representation and
was infornmed that there was not enough tinme before the start of
his trial to assign counsel to him The trial court initially
granted the postponenent.

The prosecutor on the case then inforned the court that one
of five public defenders in the roomtold himthat G ant had
previously rejected OPD representation. The trial court
announced that it would nmake an inquiry into the matter. Later
that afternoon, the court inforned Gant that the OPD had a file
I dentifying himas having rejected its services. The court
stated that the formlisted Gant as being arrested on May 28th.
Grant was actually arrested on May 27th.

G ant specifically said that he was not trying to waive his
right to counsel. He infornmed the court that he had spoken to
the OPD and showed the prosecutor a letter fromthe OPD. The
prosecutor noted the letter's statenent that G ant did not nmake a
tinmely application for representation.

The court ultimately reversed itself and denied the request
for postponenent. The trial court did not identify the public
def ender and did not place either the file or the letter in the
record. Trial proceeded the next day with G ant proceeding pro
se. Gant was convicted on all counts. The Court of Speci al
Appeal s affirnmed the verdict. The Court of Appeals granted
certiorari on the question of whether the trial court erred in
denyi ng the postponenent.

Held: The trial court abused its discretion in basing its
decision to deny the request for postponenent on information that
was whol |y outside of the record. This act prevented neani ngful
appel l ate review of the exercise of the trial court's discretion.
Under Maryl and Rule 4-215(d), if a court finds that there is a
meritorious reason for the appearance w thout counsel, then the
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court nmust find no waiver of the right to counsel, and conti nue
the action to a later tine. |If it finds no nmeritorious reason,
then it may then nake a finding as to whether or not the

def endant has wai ved counsel by the failure to appear with
counsel

The trial court's obscuring of its exercise of discretion
itself constitutes an abuse of discretion. The Court of Appeals
previously held that a record nmust be sufficient to reflect that
a trial court actually considered the reasons proffered by a
def endant for appearing w thout counsel. Broadwater v. State, 401
Md. 175, 931 A 2d 1098 (2007). In Gant's case, because the
trial court did not include the file in the record, it was not
possible to make a determ nation as to whether or how the trial
court considered those reasons in |ight of other relevant facts.
The prosecutor's claimthat an unidentified public defender had
stated that Grant had previously rejected OPD representati on was
not dispositive, as it was not a reliable basis for the Grcuit
Court's self-reversal

The appropriate renedy was a remand for a newtrial. A
[imted remand under Maryl and Rul e 8-604, which would require the
trial court to review the existing record without accepting new
evi dence, was not appropriate; the circunstances of the original
trial could not be recreated due to the very paucity of the trial
record and the nore than twenty nonths since the trial court
proceedi ng. The Court has recognized that requiring a defendant
to reconstruct the events |eading to his appearance w thout
counsel creates a substantial possibility of prejudice to the
def endant .

* A A
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Thanner Enterprises, LLC v. Baltimore County, Maryland, No. 113,
Sept enber Term 2008. Opinion filed on May 14, 2010 by Bar ber a,
J.

http:// ndcourts. gov/ opi ni ons/ coal/ 2010/ 113a08. pdf

CONSTI TUTI ONAL LAW - ALCOHOLI C BEVERAGES

Facts: The appellant, Thanner Enterprises, LLC, owns Dock
of the Bay, a bar and restaurant for which Thanner has a Cass D
liquor license. The restaurant is |located in Baltinore County,
Maryland. In July 2007, four people |odged conplaints with the
Board of Liquor License Conm ssioners for Baltinmre County (“the
Board”), conplaining that on July 1, 2007, outside nusic at Dock
of the Bay was unduly loud. As a result, the Board issued a
Noti ce of a Show Cause hearing to Thanner, alleging that the
unduly loud nusic violated Article 2B, 810-401 of the Maryl and
Code and various Liquor Board Rul es and Regul ations (“the
Rul es”). Anong the Rules that the Board all eged Thanner had
vi ol ated was Rul e 3, which provides:

A. Al holders of Alcoholic Beverage Licenses in
Baltinore County shall cease the playing of nmechanica
nmusi ¢ boxes, live nusic and sound-maki ng devi ces at
11: 00 p.m every day unl ess such |icensed
establishments are sufficiently enclosed or |ocated in
an area where the sound wll not disturb the peace of
near by residents.

B. Al licensees shall operate their
establishments in such a manner as to avoid disturbing
t he peace, tranquility, safety, health, and quiet of
t he nei ghborhood where located. It shall be the
responsibility of the Iicensees to take al
precautionary neasures to conply with this subsection

At the Show Cause Hearing on August 6, 2007, the Board
determ ned that Thanner had violated Article 2B, 88 10-401 and
10-403 and Rules 2, 3, and 16. The Board inposed a $1, 000 fine
on Thanner and indefinitely prohibited Thanner from playing
out door nusic. Thanner, arguing that the Board did not have the
authority to prohibit outdoor nusic as a sanction, sought
judicial reviewin the GCrcuit Court for Baltinore County. On
May 7, 2008, the Crcuit Court affirmed the Board s deci sion,
finding that the Board had “acted within the scope of its express
statutory authority in prohibiting [Thanner] from playing outside
musi c.”
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On May 28, 2008, Thanner appealed to the Court of Speci al
Appeal s, but before that court considered the appeal, the Court
of Appeals granted certiorari on its own notion. Thanner’s
appeal presented two questions:

Whet her the Board of Liquor License Comm ssioners
exceeded its authority by prohibiting the Appell ant
from having outside nusic at the |licensed prem ses?

Whet her the Board of Liquor License Conmm ssioners’
deci sion was arbitrary and unreasonabl e?

Hel d: The Board’s sanction prohibiting Thanner from playing
out door nusi c exceeded the scope of the Board’ s authority and
therefore was illegal. Noting that an “agency’s authority
extends only as far as the General Assenbly prescribes,” the
Court first considered whether the General Assenbly had expressly
aut hori zed the Board to inpose a sanction prohibiting the playing
of outdoor nusic. The Court determned that Article 2B, 8§ 16-
507(e) prescribed the three sanctions available to the Board:
nmonetary fines, |icense suspension, and |icense revocati on.
Because a prohibition on the playing of outdoor nusic is none of
t hese sanctions, the Court held that it was not expressly
aut hori zed.

In so holding, the Court rejected the Board' s assertion that
Article 2B, 8 9-201(a)(2), which provides that, “by regulation,”
a local liquor board may “[r]egulate and limt the use of
mechani cal nusi c boxes and ot her sound- meki ng devices,” expressly
aut hori zed the sanction at issue. The Court explained that § 9-
201 grants the Board rul e-maki ng authority but does not authorize
the Board to inpose ad hoc sanctions to enforce those rul es.
Consequently, the Court held that the only sanctions expressly
avail able to the Board to enforce the Rules are those set forth
in 8§ 16-507(e).

The Court next considered whether the General Assenbly had
inpliedly granted the Board the authority to i npose a sanction
prohi biting the playing of outdoor music. The Court noted that
the General Assenbly granted the local |iquor boards specific,
rat her than broad, delegated authority and thus the boards’ power
is nore circunscribed than that of other agencies. As such, the
Court concluded that “the specificity with which the |egislature
prescribed in Article 2B the powers of the local |iquor boards,

i ncludi ng the sanctions that they may inpose,” precluded the
Court frominferring that “the General Assenbly inpliedly [had]
granted the local |iquor boards the power to inpose sanctions
ot her than those that appear expressly in the statute.”
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Li kew se, the Court rejected the Board s contention that it
derived inplied authority to inpose a sanction prohibiting

out door nusic fromthe rul e-maki ng authority conferred by § 9-
201.

Finally, because Article 2B sets forth with particularity
the avail abl e di spositions for appeals fromliquor board
decisions and |imts the disposition of appeals fromthe
Bal ti more County Board to affirmance, reversal, or nodification
the Court reversed the judgnment of the Circuit Court and directed
that court to reverse the sanction prohibiting Thanner from
pl ayi ng out door nusic.

* k%
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Nick Nefedro v. Montgomery County, Maryland, No. 84, Septenber
Term 2009, filed June 10, 2010 by opinion by G eene, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 84a09. pdf

CONSTI TUTI ONAL LAW - FORTUNETELLI NG ORDI NANCE PROHI Bl TI NG
REMUNERATI ON FOR FORTUNETELLI NG 1S NOT NARROALY TAI LORED AND
VI OLATES THE FI RST AMENDMENT.

Fact s: Ni ck Nefedro operates a fortunetelling business in
several |ocations around the country. In this business, he charges
custoners a fee in exchange for fortunetelling, palnreading, and
ot her rel ated services. He wi shed to open a |ocation in Mntgonery
County, Maryl and; however, the County has an ordi nance prohibiting
the acceptance ofrenuneration for fortunetelling. According to
Nef edro, he |eased property and purchased furnishings for the
property, but was denied a license by the supervisor of the
Li censi ng Departnment because of the Fortunetelling O di nance.

Nefedro filed suit against the County, and asked for a
decl aratory judgnment stating that the Fortunetelling Ordinance
violated his First Anendnent right to freedomof speech and Article
40 of the Maryland Declaration of Rights. Both parties filed
motions for summary judgnent. At the hearing, the trial court
concl uded the Fortunetelling Odinance was constitutional, denied
Nef edro’s notion for summary judgment, and granted the County’s
notion for summary judgnent. The court held that the regulation
was narromy drawn to serve the County’s conpelling governnenta
interest in protecting its citizens fromfraud. The County was not
prohi biting the speech, sinply regulating it. Nefedro appeal ed the
trial court’s ruling, and while the case was before the Court
of Special Appeals, the Court of Appeals granted certiorari.

Hel d: Reversed. Nefedro has standing to challenge the
ordi nance because he intends to open a fortunetelling business in
Mont gonery County and woul d be subject to penalties under the
Ordinance. A restriction on conpensation for protected speech is
a restriction on the speaker’s First Amendment right to freedom
of speech. By punishing protected speech when that speech is made
i n exchange for paynent, the County is discouraging individuals
fromengaging in that protected speech because there is no
prom se of a financial benefit. Fortunetelling is not fraudul ent
speech and is worthy of protection under the First Anendnent. The
pur pose of fortunetelling is to provide entertainnent or
information to the individuals involved, and, therefore, is
nonconmer ci al speech worthy of full protection under the First
Amendnent .
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The Fortunetelling Ordinance is not narrowy tailored to serve

t he County’s conpelling

governmental interest in protecting its citizens against fraud.
The County already has an ordi nance making fraud illegal w thout
respect to speech, so there is no legitinmate reason why an

ordi nance directed at speech is necessary.

* % %
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Thomas Smith v. State of Maryland, No. 102, Septenber 2009 Term
filed May 17, 2010. Opinion by G eene, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 102a09. pdf

CRIM NAL LAW — APPEALS — REMAND — | NCONSI STENT VERDI CTS

Facts: Corporal Scott Peter and Detective Janes Pullen
participated in the execution of the search warrant at Petitioner
Thomas Smith's residence. Prior to the officers’ entry into the
prem ses, according to the record of the suppression hearing, a
SWAT team had secured its four occupants by placing themin
restraints. Smith was initially detained in the |iving room and
dining roomarea. During the search, Smith, while in handcuffs,
was permtted to remain in the apartnent, but was instructed to
sit on the living roomsofa. During the search of Smth’s
apartnent, the other occupants renai ned outside on the bal cony.
One of the |l aw enforcenment officers posted herself at the front
door, apparently to control traffic in and out of the apartnent
while the other three officers conducted the search.

Corporal Peter searched the kitchen and recovered what he
suspected to be crack cocaine froma glass bow inside the
m crowave. Corporal Peter and Detective Pullen recovered from
inside a sock drawer, in the only bedroomin the apartnment, a
pl asti c bag contai ning what they suspected to be an ounce of
crack cocaine. Corporal Peter showed Smth the crack cocai ne.
Cor poral Peter then announced that he was going to arrest
everyone. Alnost imrediately after Corporal Peter made his
announcenent, Smith admtted, at |east twi ce, that the drugs
di spl ayed by the officers were his. At the tine, Smth had not
been read any Miranda warnings. Subsequently, Smith and the
ot her guests were arrested and transported to the police station
for booki ng.

At Smith’s evidence suppression hearing, the State and
Smth’s defense counsel argued about whether Smith's
incrimnating statenment was the product of a police
interrogation. The Circuit Court found that it was not, stating
that at the point, Smth was in custody, but that there was no
evi dence that there had been any interrogation. In affirmng the
judgment of the Crcuit Court, the Court of Special Appeals
concluded that Smth was not in custody under Miranda until after
his formal arrest and that Corporal Peter’s announcenent, which
preceded his formal arrest, did not constitute interrogation.
Thi s appeal followed.

Held: Affirmed. The Court of Appeals determined that it
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was not necessary to determ ne whether Smth was in custody under
M randa. The Court held that when an officer, in the process of
executing a search warrant at the Petitioner’s residence, showed
t he contraband di scovered in the residence to the Petitioner, and
declared to other officers in the Petitioner’s presence that “I
am going to arrest everybody here,” including the Petitioner’s
girlfriend, the officer’s actions did not constitute an
interrogation as contenplated by Miranda v. Arizona

* k%
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Robert L. Thomas v. State of Mryland, No. 22, Septenber Term
2009. Opinion filed on April 9, 2010 by Adkins, J.

http://ndcourts. gov/opi ni ons/coal/ 2010/ 22a09. pdf

CRIM NAL LAW —CRI MES AGAI NST PERSONS —BRI BERY —THEFT BY
DECEPTI ON

Facts: Robert L. Thomas was charged with bribery, conspiracy
to commt bribery, and conspiracy to conmt theft by deception
for his role in an alleged bid-rigging schene relating to the
award of a | ocal governnent security contract. |In February 2004,
Prince George’s County invited contractors to bid on the
installation of a security nmanagenent systemin tw County
buildings. At the time, Thomas was Deputy Director of the
County’'s O fice of Central Services, responsible for managing the
County’s vehicle fleet and facilities. In this capacity, he was
assigned to be a nmenber of the committee considering bids for the
security system

On Septenber 29, 2004, Melvin Pulley and Dall as Evans of
ADT/ Tyco provided the conmittee with an oral presentation of
their proposal. Follow ng their presentation Robert |Isom a
soci al acquai ntance of Pulley who was then working for the
County, introduced themto Thomas. Soon after, through |Isom
Thomas of fered to guarantee that ADT/ Tyco's bid would be
successful in exchange for $250,000. Subsequently, Pulley and
Evans went to the authorities and assisted the Ofice of the
State Prosecutor in an investigation.

On Cctober 14th, Evans called Thomas to verify the deal. At
trial before the Crcuit Court for Prince George s County, over
Thomas’ s objection, Evans testified that at the tine of this
phone call he believed that Thonas had the authority to influence
the awardi ng of contracts for the County. Prior to
deli berations, the jury received instructions on bribery,

i ncluding the foll owi ng statenent:

“I't is not a defense to the crinme of bribery
that the public enployee did not have the
actual authority, power, or ability to
performthe act for which the noney was

demanded or received.”

Thomas was convicted on charges of bribery and conspiracy to
commt bribery, and acquitted on charges of conspiracy to conmt
theft by deception. He was sentenced to twelve years in prison
with all but thirty nonths suspended in favor of five years of
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supervi sed probation. He was al so ordered to pay $10, 000
restitution.

Thomas appeal ed the verdict on the grounds that the trial
court erred in instructing the jury that Thomas’s | ack of actual
authority to award the contract was not a defense to bribery, and
that the trial court erred in allowng Evans to testify as to his
belief in Thomas’s actual authority to award the contract.

Thomas v. State, 183 Md. App. 152, 166, 173, 960 A 2d 666, 674,
678 (2008). The Court of Special Appeals affirnmed the judgnent
of the trial court on both grounds, holding that the trial
court’s jury instructions “fairly conveyed Maryl and | aw on
bribery.” 1d. at 171, 960 A 2d at 677. The internedi ate
appel l ate court further held that even if Evans’s testinony was
i nproper, Thomas suffered no harmor prejudice as a result of the
testinmony. 1d. at 173-74, 960 A 2d at 678. The Court of Appeals
granted Thomas’'s petition for a wit of certiorari to consider
both issues. Thomas v. State, 407 Md. 529, 967 A 2d 182 (2009)
(granting certiorari).

Held: Affirnmed. A public enployee cannot claimas a
defense to bribery the lack of actual authority to commt an act
where the act is reasonably related to the enployee’ s official
duties. The trial court’s jury instruction was a proper
statenent of Maryland | aw on bribery. Further, the adm ssion of
Evans’'s chal | enged testinony was not in error because it was
rel evant to the charge of conspiracy to conmt theft by
deception. Thomas was entitled to request an instruction
l[imting the use of Evans’s testinony to the bribery charges
al one under Maryland Rul e 5-105, but there was no indication that
he did so.

* A A
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Leon Steven Calloway v. State of Maryland, No. 106, Septenber
Term 2009, filed June 10, 2010 Opinion by Muirphy, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 106a09. pdf

CRIM NAL LAW - EVIDENCE - CRIM NAL PROCEDURE - MARYLAND RULE 5-
616(a) (4)

Facts: In the Grcuit Court for Montgonery County,
Petitioner Leon Steven Call oway was convicted of second degree
assault. The State's evidence was sufficient to show that he had
commtted that offense by inflicting life threatening injuries
upon his infant son. Because of an in limne ruling, Petitioner
was prohibited fromquestioning a State’s witness — who had been
Petitioner’s fornmer cellmate, and who had volunteered to testify
about incrimnating statenents that Petitioner had all egedly made
to him- about the fact that, after the wi tness nmade his phone
call to the State’s Attorney’s office, (1) he was rel eased from
t he Montgonmery County Correctional Facility, (2) the charges
pendi ng agai nst himwere nolle prossed, and (3) as of the date on
whi ch he testified against Petitioner, even though he had entered
a guilty plea that constituted a “Rule 4” violation of probation,
no viol ation of probation charge had been fil ed agai nst him

The Court of Special Appeals affirnmed Petitioner’s
conviction in an unreported opinion filed June 30, 2009. The
Court of Appeals then issued a wit of certiorari to address
Petitioner’s single question: “Did the | ower courts err in
[imting defense counsel’s cross-exam nation of the State' s key
wi t ness regarding his expectation of |eniency fromthe State?”

Hel d: The Court of Appeals reversed, and directed that the
case be remanded for a newtrial. The court held that under these
ci rcunst ances, whether the State’s wtness had volunteered to
testify against Petitioner in the hope of being rel eased from
detention, and whether he was testifying at trial in the hope of
avoiding a violation of probation charge, are issues that should
have been decided by the jury rather than by the Crcuit Court.
The Gircuit Court erred in granting the State’s notion in |imne
on the ground that it found the key witness to be credible.

Wiile it is clear that the trial judge is not obligated to all ow
cross-exam nation about every charge pending against a State’s

wi tness, M. Rule 5-616(a)(4) grants the crim nal defendant the
right to question a State’s witness about facts that are of
consequence to the issue of whether “the witness is biased,
prejudi ced, interested in the outconme of the proceeding, or has
notive to testify falsely.” The issue of bias is often generated
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by circunstantial evidence, and does not disappear nerely because
the witness denies any reason to be biased. If such
circunstantial evidence exists, the trier of fact is entitled to
observe a wtness’'s deneanor as he or she responds to questions
permtted by M. Rule 5-616(a)(4).

* k%
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Agurs v. State, No. 11, Septenber Term 2009, filed May 19, 2010.
Qpi ni on by G eene, J.

http:// ndcourts. gov/opinions/coa/2010/11a09. pdf

CRIM NAL LAW — FOURTH AMENDVENT —SEARCHES — EXCLUSI ONARY RULE —
WARRANTS — GOOD FAI TH

Facts: Appellant, Gary Agurs, was an enpl oyee of the
Baltinmore Gty Departnent of Public Wirks. On April 6, 2007, two
detectives fromthe Baltinore City Narcotics Unit applied for and
obtai ned a search and seizure warrant to search Agurs, his hone
and his vehicles. Four individuals were to be searched,

i ncluding Agurs, his wife and Andrew Lee Tillman - alleged
associ ate of Agurs. The warrant authorizing the search was based
on a supporting affidavit. The affidavit asserted information
fromseveral confidential informants advising that Agurs was
trafficking crack cocaine. The affidavit al so asserted that Agurs
was |iving well over his neans and had assets well beyond
affordable on his salary. Additionally, the affidavit noted
several neetings between Agurs and his all eged associ ate, and one
occasi on where Agurs was seen going into a clothing store with an
unknown man for approxi mtely one mnute. Upon |eaving the
store, it was noticed that the unknown man had a “bulge” in his
pocket not noticeable before entering the store. This evidence
conbined with the belief of the police officers relying on their
ext ensi ve background and experience in investigations involving
illegal controlled dangerous substances was the support for the
war rant authorizing the search and sei zure of Agurs’s honme and
vehi cl es.

Agurs was arrested and charged on April 11, 2007, for a
variety of offenses relating to possession and distribution of a
control | ed dangerous substance and possession of firearns. Agurs
filed a notion to exclude all evidence recovered fromhis home
and vehicles alleging that there was no probabl e cause to support
the warrant authorizing the search and that the good faith
exception to the exclusionary rule did not apply. On April 17,
2008, the trial judge granted Agurs’s notion, finding that there
was no probabl e cause to support the warrant authorizing the
search and that there was no “nexus between any illegal activity,
the hone, or his vehicles.”

On the State’'s tinely appeal, the Court of Special Appeals
reversed the trial court ruling, stating that even though there
was no substantial basis for issuing the warrant, the case falls
under the good faith limtation to the exclusionary rule.
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Al t hough there was no probabl e cause to issue the warrant

aut hori zing the search, police detectives in good faith exercised
the warrant and the good faith limtation to the exclusionary
rul e nust apply.

The i ssue before the Court of Appeals is whether the Court
of Special Appeals erred in finding good faith where the search
warrant was based on an affidavit that was so | acking in probable
cause as to render official belief inits existence entirely
unr easonabl e.

Hel d: Reversed. The good faith limtation to the
excl usi onary rul e does not apply when based on an unreasonabl e
affidavit that was so |l acking in probable cause that no police
of ficer could have reasonably relied on its validity. The
affidavit supporting the warrant |acked any indicia of probable
cause supporting the conclusion that drugs would be found in
Agurs’s home. There had to be probable cause to search the
resi dence of Agurs; not based solely on Agurs’s all eged
participation in crimnal activity. The affidavit failed to
connect a causal link between the alleged crimnal activity of
Agurs and the search of his residence.

Accordingly, no police officer could have reasonably relied
on the evidence set forth in the affidavit in exercising a search
and seizure of Agurs, his residence, and vehicles.

* k%
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Thompson v. State, No. 78, Septenber Term 2008, filed on
Novenber 16, 2009, opinion by Adkins, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2009/ 78a08. pdf

CRIM NAL LAW & PROCEDURE - POSTCONVI CTlI ON PROCEEDI NGS -
EVI DENCE - SCI ENTI FI C EVI DENCE - DNA

GOVERNMENTS - LEG SLATION - EFFECT & OPERATI ON -
RETROSPECTI VE OPERATI ON

Facts: Petitioner James A. Thonpson was convicted of
burgl ary, rape, felony nmurder, and a weapons charge after he gave
police several different accounts of a 1987 burglary, rape, and
murder. First, he sinply said he had found a knife in a grassy
area. Then, with varying details, he inplicated another person
in the crimes. Eventually after the police told himthat his hair
and bl ood had been found at the scene, Thonpson confessed to
participating in the burglary but maintained that he took no part
in the rape or the mnurder.

In 2006, Thonpson filed a Petition for Postconviction Relief
and Motion for New Trial, arguing that the newly di scovered DNA
evi dence excluded himand his acconplice as depositors of the
sperm and showed that, contrary to the State's argunent at trial
the bl ood on his pants was not the victims. Applying the
standard set by Maryland Rule 4-331, which allows a new tri al
only upon a showi ng that the defendant was actually innocent, the
court deni ed Thonpson relief because although DNA evi dence showed
that he was not the rapist, it had no bearing on his burglary and
fel ony nurder convictions.

Thonpson appeal ed under Section 8-201 of the Crim nal
Procedure Article ("CP"), and the Court of Appeals issued a wit
of certiorari to determ ne whether the postconviction court
failed to use the proper standard for eval uating DNA evi dence
pursuant to CP Section 8-201, and whet her the postconviction
court erred by denying Thonpson's request for a new trial based
on DNA testing results.

Hel d: Judgnent vacated and the case remanded for further
proceedings. At the time of Thonpson's postconviction
proceedi ng, CP Section 8-201 did not allow a direct appeal to the
Court of Appeals under the circunmstances of the below, and did
not set forth a standard for ordering a newtrial in [ight of DNA
evidence, as it did at the tinme of the appeal. The Court held
that a retroactive application of the 2008 version of CP Section
8-201 was proper because the statute's new provisions are
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remedi al in nature. Furthernore, although Thonpson filed his
Motion for New Trial under Maryland Rul e 4-331 and the 2008
version of CP Section 8-201 provides only for a direct appeal
from"an order entered under this section," the Court treated
Thonpson's Rule 4-331 Mition as if it was made under CP Section
8-201 in order to all ow Thonpson receive the benefit of the
statute's renedial provisions.

Havi ng concl uded that CP Section 8-201 retroactively applied
to Thonpson's appeal, the Court next determ ned that the proper
standard for ordering a new trial was the "substanti al
possibility" standard set forth in Section 8-201(c). Under that
standard, a court may order a newtrial if "a substanti al
possibility exists that the petitioner would not have been
convicted without the [unreliable scientific identification]
evidence."” In this case, even though the DNA evi dence excul pated
Thonpson from rape but not burglary, considering these two crimnes
as if they were separate and unrel ated incidents woul d be
i mproper because at trial the State could be viewed as |inking
the rape, the burglary, and the nurder, and because evi dence
inplicating a sexual assault generally tends to have a
consi derabl e effect on the jury's perception of the State's
entire case. See House v Bell, 547 U.S. 518, 540-41 (2006);
Bedingfield v. Commonwealth, 260 S.W3d 805, 813 (Ky. 2008).

The Court held that on remand the postconviction court
shoul d consi der whether the DNA evidence could have affected the
jury's assessnent of the other evidence presented at trial,

i ncl udi ng Thonpson's confessions, the pubic hair match based on
conpari son m croscopi ¢ exam nation, and the State's argunent that
t he bl ood on Thonpson's pants natched the victims bl ood.

* k%
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Catalyst Health Solutions, Inc., f/k/a HealthExtras, Inc. v.
Martin A. Magill, No. 80, Septenber Term 2009. Opinion filed
June 2, 2010 by Battaglia, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 80a09. pdf

EMPLOYMENT - WAGE PAYMENT AND COLLECTI ON LAW —DEFI NI TI ON OF WAGE
— CONDI TI ONALLY GRANTED UNVESTED | NCENTI VE STOCK OPTI ONS

Facts: Martin A Mgill accepted the position of Vice
President of Sales for Catalyst Health Solutions, Inc. The terns
of his conpensation package included a yearly salary and the
right to acquire stock options pursuant to the conpany’ s plan.
Over the course of M. Magill’'s enploynent with Catal yst, he was
awar ded three separate Incentive Stock Option Award Agreenents
for various amounts of shares and exercise prices, as well as
separate vesting schedules. The Awards were subject to Stock
Option Plans that noted that upon term nation of enploynment or
service, only options that were i medi ately exerci sable or vested
at the date of termnation could be exercised. Upon beginning
his enployment with Catal yst, the conpany provided M. Magill
with a loan to help defray the costs of his relocation expenses.

Later, Catalyst and M. Magill entered into an agreenent revising
t he vesting schedul e of his stock options, thereby allow ng the
accel eration of some options so that M. Mgill could pay off his

| oan. After paying off the outstanding balance of his |oan, M.
Magi || netted approximately $100, 000 in proceeds after tax

wi t hhol di ng, and retained 60,000 stock options under a new
vesting schedule. Several nonths later, M. Magill accepted
enpl oynent wth a conpetitor of Catalyst and tendered his
resignation, but continued to work at Catalyst while engaging in
severance negotiations. After several attenpts failed, Catalyst
provided M. Magill with an “Enpl oynent Separati on and Rel ease
Agreemnent,” termnating his enploynment eleven days before 8, 750
stock options were scheduled to vest. Approxinmately two weeks
after his termnation, M. Magill attenpted to exercise his

60, 000 unvested stock options to no avail, because Catal yst had
pl aced a bl ock on his brokerage account.

Catalyst filed a Conplaint in the Grcuit Court for
Mont gonmery County requesting, anong other things, a declaratory
judgnment that M. Magill had no legal claimto receive any
further conm ssion paynents, or to exercise any stock options, or
to otherwi se receive any other nonies or benefits fromhis fornmer
enployer. M. Mgill filed a cross-conplaint alleging, anong
ot her counts, violation of the Wage Paynent and Col | ecti on Law.
A flurry of cross notions for partial summary judgnent occurred,
but relying on Medex v. McCabe, 372 M. 28, 811 A 2d 297 (2002),
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the Crcuit Court judge entered a witten order that granted M.

Magill's Motion for Partial Summary Judgnent as to his claimfor
60, 000 stock options and ordered, in the same docunent, that M.
Magi Il was entitled to exercise the 60,000 remai ning stock

options, regardless of his term nation of enploynent, and

regardl ess of any contractual requirenment that he remain enpl oyed
for the options to vest, because the stock options “constitute[d]
both ‘wages’ and ‘wages due for work perfornmed wunder the Act,”
and were “deened to have vested.”

Hel d: The Court of Appeals granted certiorari prior to any
proceedings in the Court of Special Appeals, reversed the Grcuit
Court, and held that the Incentive Stock Option Award Agreenents
were not an unconditional grant of stock to M. Magill; rather,
the agreenments explicitly conditioned the right to exercise the
grant of stock options on continued enploynment until a date that
was expressly defined. The Court reasoned that by term nating
M. Magill’'s enploynment prior to the agreed upon vesting date,
M. Magill did not nmeet all of the agreed upon conditions to
exercise his stock options. Catalyst maintained that the grant
of stock options, rather than wages, were a prom se of
conditional incentive equity conpensation in exchange for
continued service. M. Magill contended that because the first
two stock option grants were part of his conpensation package,
and the third grant of options was awarded for neeting a specific
per formance sal es goal, all of the options were wages earned
during his enploynent and payabl e upon term nation. The Court
concluded that the Grcuit Court judge erred in determ ning

that M. Magill’s conditionally granted unvested stock
options were wages under the Wage Act and could be exercised
after termnation, despite M. Magill’s failure to reach

specific vesting dates set forth in the Grant Agreenents.
As a result, the case was remanded to the Circuit Court for
entry of a declaratory judgnment consistent with the opinion
and for a grant of Catalyst’s notion for partial sunmary

j udgment .

* % *

-35-



Return to TOC

Thomas Boemio v. Cynthia Boemio, No. 57, Septenber Term 2009.
QOpinion filed on May 11, 2010 by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 57a09. pdf

FAM LY LAW- ALIMONY - USE OF | NDEPENDENT GUI DELINES I N
ADDI T1 ON TO REQUI RED STATUTORY CONSI DERATI ONS WHEN
FASHI ONI NG AN _AWARD

Facts: After 21 years of marriage, Petitioner Thomas Boem o
filed for divorce from Respondent Cynthia Seixas. Boem o, who
had earned his MBA during the marriage, was enployed at the
Federal Reserve Board, earning $180,000 per year. Seixas, on the
ot her hand, had only a high school education, wi th one additional
year of college, and had quit her job as a retail nanager for CVS
in order to raise the couple's two children. She worked the
remai nder of the marriage as an adm nistrative assistant, earning
only $41,000 per year. These salaries afforded the couple what
the trial court referred to as a "securely mddl e class
exi stence,” during which they paid off their hone in Silver
Spring, MD and exhibited a pattern of saving funds rather than
amassi ng possessi ons.

At trial, Seixas clainmed that she was not self-supporting
and needed alinony to maintain herself. Boem o argued that
Sei xas was able to support herself without alinony. The trial
court analyzed the requisite factors under Section 11-106(b) and
(c) of the Famly Law Article (“FL”) and then consulted
gui delines recently pronul gated by the American Acadeny of
Mat ri moni al Lawyers (“AAM.") in order to translate those factors
into a dollar amount. The trial court found that Seixas would
not be able to nmaintain her accustoned lifestyle w thout alinony
and that, due to Sexias's inability to ever becone
sel f-supporting, an unconscionable disparity existed and woul d
continue to exist between the two parties. Thus, the court
awar ded Sei xas indefinite alinmony in the amount of $3,000 per
nont h.

Boem o appeal ed the ruling, arguing to the Court of Special
Appeals (“CSA’) that the trial court erred in its alinony award
as to anount and duration by 1) consulting spousal support
gui delines not expressly included in FL Section 11-106(b) or (c),
and 2) looking only to the parties' disparate inconmes in
determ ning duration. In an unreported opinion, the CSA rejected
Boem 0's allegations and affirned the trial court. The court
found that Boem o's clainms concerning the AAM. gui del i nes were
contrary to the record, given that the trial court gave a fully
articulated FL Sectionll-106(b) and (c) analysis in addition to
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stating that the AAM.L guidelines were not authoritative and did
not control the court's decision. As for Boem o's contention
concerning the duration of Seixas' alinony award, the CSA found
that the trial court considered circunstances beyond incone in
determ ning Sei xas' need for indefinite rather than
rehabilitative alinony.

The Court of Appeals granted Boenmio's Petition for Wit of
Certiorari to determne whether the trial court erred by relying
upon "al i nony gui delines"” which were not authorized by statute or
rule in determ ning the anount and duration of alinony awarded to
Sei xas.

Held: Affirned. The |anguage of Maryland's alinony statute
contenpl ated consideration of factors in addition to the twelve
enunerated. Gven the difficulty of translating predom nantly
gqualitative factors into a nunerical award, the Court of Appeals
concl uded that courts may consult guidelines devel oped by a
reliable and neutral source that do not conflict with or
underm ne any of the considerations expressed in the statute when
determ ning the amount and duration of alinony. The Court,
however, nade clear that circuit courts are not mandated to
consi der non-statutory guidelines in performng an anal ysis of
the appropriate | evel of alinobny under FL Section 11-106(b).

The Court of Appeals al so addressed Boem o's chal | enge of
the trial court's award of indefinite, rather than
rehabilitative, alinony under FL Sectionll-106(c). |In doing so,
the Court noted that alinony itself is a fundanentally equitable
concept that does not easily lend itself to "black-letter
restatenent.” Further, it found that the trial court's
consideration of the parties' relative incones in finding that an
unconsci onabl e disparity existed between the parties' standards
of living was not an abuse of discretion. The Court affirnmed the
CSA's decision to affirmthe Crcuit Court.

* Ak A
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Arnold Houghton v. Cheryl Forrest, Case No. 12, Septenber Term
2009, filed on February 19, 2010. Opinion by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 12a09. pdf

TORTS - PUBLIC ENTITY LIABILITY - TMMINTY

Facts: Respondent Cheryl Forrest sued Petitioner Arnold
Houghton in the Grcuit Court for Baltinmore City for intentional
and constitutional torts commtted in the course of Houghton's
duties as an officer of the Baltinore City Police Departnent
("BCPD'). On May 25, 2005, Houghton w tnessed a drug sale
through a security canera feed, and observed a drug dealer, nale
purchaser, and an all eged femal e purchaser. Houghton contacted a
team of officers, who arrested two of the participants, but the
wonman had | eft the scene. Fromhis video feed, Houghton then
wi t nessed her enbrace a second woman nearby, assumi ng that the
enbrace conceal ed the transfer of drugs between the wonen.
Hought on t hen noved the canmera back to the scene where officers
were arresting the other purchasers, |osing sight of the second
wonman. After nonitoring the arrest, he scanned the area for the
two wonen. Houghton spotted Forrest, who was wearing different
col ored pants and jacket than the second wonman, but was carrying
a simlar unbrella. Houghton instructed an officer to arrest
Forrest.

When questioned by the officer, Forrest consented to a
search of her person. The search reveal ed no contraband. The
of ficer suggested that Houghton review the video footage to nmake
certain that Forrest was the second wonan. Houghton did not do
so, and nevertheless instructed the officer to arrest Forrest.
Forrest was arrested and taken to Central Booking. She was not
sumoned to court, and the charges agai nst her were eventually
di smssed. Forrest filed suit in Decenber 2006 agai nst Houghton
and her arresting officer. At trial, a jury found the arresting
officer to be immune fromliability, but found that Houghton had
acted with malice, which in the trial court's judgnent made
I mmuni ty inapplicable.

Hought on appeal ed the verdict on the grounds that there was
i nsufficient evidence in the trial court support a finding of
mal i ce. Forrest responded that the evidence was sufficient, and
al so argued that the trial court erred in requiring a finding of
actual malice because public official immunity does not apply to
intentional torts. On appeal, the Court of Special Appeals held
that common | aw public official immunity did not apply to
intentional torts, and that the evidence at trial did not support
a finding of malice. Houghton v. Forrest, 183 M. App. 15, 959
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A 2d 816 (2008).

Hel d: Houghton's act was intentional, and therefore comon
law i mmunity did not apply. Conmon |aw public official imunity
extends only to negligent acts performed by public officials,

i ncluding police officers, during the course of their

di scretionary duties. Houghton's arrest of Forrest was a

di scretionary act because it involved freedomto act according to
personal judgnment in the absence of a hard and fast rule.
Hought on showed no reason to deviate fromthis precedent, which
has been consistently upheld for over twenty years.

Hought on could not claiminmmunity under any other potenti al
source of statutory immunity. This included Section 5-507(b) of
the Courts & Judicial Proceedings Article, which provides a
[imted inmunity to officials of nmunicipal corporations. The
BCPD originates froman act of the General Assenbly and is
therefore a state agency, not a nunicipal one. As a BCPD
of fi cer, Houghton cannot claimto be a municipal official for the
pur poses of Section 5-507(b). The Maryland Tort C ai nms Act
("MICA") was also held inapplicable, as it was not read to extend
to BCPD officers. The General Assenbly anended the MICA after
the Court of Appeals's decision in Clea v. Mayor of Baltimore,
312 Md. 662, 541 A 2d 1303 (1988), in which the Court suggested
that the State mght be liable for a BCPD officer's tortious
conduct under the MICA. An anendnent to the MICA clarified that
MICA i munity applies only to individuals directly paid or
controlled by the state. Finally, Houghton could not claim
"governnmental official imunity" under Section 5-511(b) of the
Courts and Judicial Proceedings Article. Immunity under this
section extends to a nenber of a governing body of a special
taxing district. This immunity is therefore inapplicable to
Hought on, as the BCPD cannot reasonably be construed to be a
special taxing district.

The Local Government Tort Cains Act ("LGICA") expressly
applies to the BCPD, ensuring that it will be liable for the
j udgnment agai nst Houghton. The LGICA states that a | ocal
government shall be liable for any judgment against its enpl oyee
for damages resulting fromtortious acts within the enpl oyee's
scope of enploynment, except for punitive danmages. The test for
determ ning whether the acts were within the scope of enpl oynent
is whether the challenged acts were in furtherance of the
enpl oyer's business and could fairly be terned incident to the
performance of duties entrusted to the enpl oyee. Because
Houghton's acts were within the scope of his enploynent, the BCPD
wi |l be responsible for paying the judgnent agai nst Houghton
regardl ess of whether he acted with malice. The Court therefore
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did not deci de whet her Houghton had acted with malice, and
vacated the Court of Special Appeals's holding on that issue.

* kA
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Sylvester L. Proctor v. Washington Metropolitan Area Authority,
M sc. No. 1, Septenber Term 2009, filed March 12, 2010. Opi nion
by G eene, J.

http://ndcourts. gov/opi ni ons/coal/ 2010/ 1a09m pdf

TORTS - STATUTORY | NTERPRETATI ON- SOVEREI GN | MVUNI TY- MARYLAND -
TORT CLAIMS ACT and t he WWATA COVPACT

Facts: On April 9, 2008, Sylvester Proctor was injured when
hi s notorcycle and a Washi ngton Metropolitan Area Transit
Aut hority (“WWATA”) Metrobus collided at the intersection of
Martin Luther King H ghway and Parlianment Place in Lanham
Maryl and. Proctor and his wife (“Plaintiffs”) filed their
conpl aint for negligence and | oss of
consortiumin the Crcuit Court for Prince George’'s County,
Maryl and. The conpl aint sought $7 million in damages, in addition
to costs. Defendant, WWVATA, renoved the conplaint to the District
Court for the District of Maryland. WVATA nade an offer to
Plaintiffs of $400, 000, which they rejected. WVATA noved for
summary judgnent, contending that under Wash. Metro. Area Transit
Auth. v. Deschamps, 183 MI. App. 279, 297, 961 A 2d 591, 601
(2008), there was a cap on danmges in actions involving the
State. WVMATA had made an offer of the nmaxi num anount of recovery
al l owabl e under the cap, which Plaintiffs rejected, thereby
divesting the District Court of jurisdiction under Federal Rule
of Gvil Procedure 68.

The outcome of WMATA' s notion for sumrary judgnent depends
on whether it is a “unit” of the state when suit is brought
against it such that the $200,000 cap on liability contained in
the Maryland Tort C ains Act (MICA) should apply, and whether
the Maryl and cap on non-econom ¢ damages applies. As to the first
i ssue, state and federal courts in Maryland, Virginia, and the
District of Colunbia have rendered inconsistent interpretations
of this provision of Maryland' s wai ver of sovereign imunity. Due
to the inconsistencies in state and federal court interpretations
of this issue, the District Court certified questions to the
Maryl and Court of Appeals. The Court of Appeals chose to answer
the followi ng: 1. Does the waiver of sovereign immunity contained
in the Maryl and Code 812-104(a)(1) of the State Governnent
Article apply to WWATA in |ight of the broad wai ver of sovereign
i muni ty contai ned 880 of the WMATA conpact? 2. Does the Maryl and
statutory cap on noneconon ¢ danages contained in 811-108(b) of
the Courts and Judicial Proceedings Article of the Maryl and
Code apply to civil actions filed agai nst WWATA? 3. Does Maryl and
decisional law in Oak v. Connors, 339 Ml. 24, 660 A 2d 423 (1995)
apply to preclude a recovery by both spouses for a | oss of
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consortium cl ai m brought agai nst WWVATA?

WWVATA chal | enged the Court of Appeals jurisdiction to
respond to the certified questions in the case arguing that the
Court of Special Appeals decision in wWash. Metro.Area Transit
Auth. v. Deschamps, 183 MI. App. 279, 297, 961 A. 2d 591, 601
(2008) was a controlling appellate decision as contenpl ated by
8§12- 603 of the Courts and Judicial Proceedi ngs Article.

Hel d: The Court of Appeals has authority to answer the
certified questions pursuant to Maryl and Code 812-603 of the
Courts and Judicial Proceedings Article because Deschamps, 183
Md. App. 279, 961 A 2d 591 (2008) should not be deened a
“controlling authority” for purposes of the certification issue.
The rational e of Deschamps, 183 Mi. App. at 298-299, 961 A 2d at
602-03, is inconsistent wwth the reasoning in the decisions of
the courts of Virginia and the District of Col unbia regarding
WVATA, and the Court of Appeals did not have the opportunity to
review the Court of Special Appeals’ reasoning in Deschamps.

The wai ver of sovereign imunity provision contained in the
Maryl and Tort Cainms Act, MI. Code (1984, 2009 Repl. Vol.), 812-
104(a) (1) of the State CGovernnent Article, does not apply to
actions filed agai nst WWATA. The Maryland Tort Clains Act is a
“gap-filler” provision that applies when the Legislature has not
ot herw se wai ved the sovereign inmunity of a unit of the State.
The sovereign immunity provision contained in 8380 of the WATA
Conpact states the extent to which WVATA has wai ved its sovereign
I munity.

Section 80 of the WVATA Conpact incorporates the substantive
tort law of Maryland into clains agai nst WWATA. Therefore, the
non- econom ¢ danmages cap contained in 811-108(b) of the Courts
and Judici al Proceedings, and the Court’s holding in Oaks v.
Connors, 339 Ml. 24, 38, 660 A 2d 423, 430 (1995) that a “a
single cap for nonecononm ¢ danmages applies to the whole action”
pertains to clainms filed agai nst WVATA

* k%
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Maryland Reclamation Associates, Inc. v. Harford County,
Maryland, Nos. 143 & 144, Septenber Term 2008, filed March 11,
2010, opinion by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 143a08. pdf

ZONI NG - “PRACTI CAL DI FFI CULTY” AND/ OR * UNREASONABLE HARDSHI P”
VARI ANCE

Facts: Petitioner Maryl and Recl anati on Associ ates, Inc.
(“MRA") sought to construct a rubble landfill within the borders
of Respondent Harford County. |In August 1989, MRA entered into a
contract to purchase sixty-eight acres of land on G avel Hill
Road in Harford County. Prior to closing on the property, MA
began the process of obtaining a rubble landfill permt fromthe
Maryl and Department of the Environnment (“MDE").

VRA applied to Harford County for inclusion of the G avel
Hill property in the County’s Solid Waste Managenent Pl an
(“SWwP"). The Harford County Council voted to include the
property in the SWWP, subject to twenty-seven separate
conditions. On Novenber 16, 1989, Harford County advi sed the NMDE
that the Gavel H Il property had been included in the County
SWWP. Four days later, the MDE granted MRA Phase | approval for

the construction of a rubble landfill. MRA subsequently filed
with the MDE an application, including various engi neering
reports, for Phase Il and Phase |1l approvals.

During the period between MRA' s announcenent of its plan to

construct a rubble landfill and the vote to include the G avel
Hill property in the SWWP, public opposition to the construction
of the rubble landfill had been growi ng steadily. Nonethel ess,

MRA conpl eted its purchase of the property on February 9, 1990.
Four days after closing, newy appointed Council President
Jeffrey D Wlson and Council| Menber Joanne Parrott introduced a
resolution to renove MRA's property fromthe SWWP. MRA filed
suit over this resolution, and the Court of Special Appeals
(“CSA”) held that the resolution was an invalid exercise of the
Council’s power, as it was preenpted by State | aw governing the
i ssuance of rubble landfill permts. Holmes v. Md. Reclamation
Assocs., Inc., 90 Md. App. 120, 600 A 2d 864 (1992), cert.
dismissed sub nom. County Council of Harford County v. Md.
Reclamation Assocs., Inc., 328 Md. 229, 614 A .2d 78 (1992) (" MRA
1)

VWiile the litigation in MRA I was pending, the Counci

approved Bill 91-10, an energency neasure that altered the
m ni mum requi renents for the construction and operation of a
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rubble landfill in Harford County, including increasing the

m ni mum acreage requirenents and buffer requirenments. Bill 91-10
was nade |aw on March 27, 1991. On April 2, 1991, the Counci

al so introduced Bill 91-16, which authorized the Council to
remove a property fromthe County SWWP if the property failed to
conply with County zoni ng ordi nances, if the MDE did not issue a
permt within eighteen nonths of inclusion in the SWW, or if the

property owner had not begun to operate the landfill w thin that
ei ghteen nonth period. (Bill 91-16 was nmade | aw on June 10,
1991.)

On April 25, 1991, Council President Wlson transmtted a
copy of Bill 91-10 to the MDE, and advised the MDE that the
Bill's passage called into question whether the Gavel Hill
property, anong others, sufficiently conplied with | ocal zoning
ordi nances. On May 2, the MDE infornmed WIlson that if MRA
received a permt fromthe MDE, that permit would not authorize
MRA to violate [ ocal zoning or |and-use requirenents. That sane
day, Harford County’s Director of Planning informed MRA that the

Gravel H Il property would fail to neet the requirenents of Bil
91-10, and that MRA would require variances in order to operate
the rubble landfill. On May 14, the Council introduced

Resol ution 15-91, which stated that the property was not in
conpliance with Harford County law as is, and renoved the
property fromthe County SWWP.

MRA did not apply for any variances, as suggested by the
Director of Planning, but rather requested that the Harford
County Board of Appeals “reverse the decision of the Zoning
Adm nistrator interpreting that the standards of Council Bill 91-
10 appl[ied]” to the Gravel H Il property. On June 20, MRA filed
suit inthe Grcuit Court for Harford County, seeking a
declaration that Bill 91-10, Bill 91-16, and Resolution 15-91
were “null and void” with respect to the property. MRA al so
sought an injunction preventing the County fromenforcing the
three pieces of legislation, and an injunction staying al
further action on its request to the Harford County Board of
Appeals. On June 28, the Circuit Court issued an interlocutory
i njunction agai nst enforcenent of the |egislation, and all ow ng
the MDE to continue its permtting process. This suit was
ultimately resolved in the Court of Appeals, which vacated the
judgnent of the Circuit Court and held that the issues presented
were not ripe for adjudication because MRA had not exhausted its
adm ni strative renedies, including formally appealing the Zoning
Adm nistrator’s ruling to the Board of Appeals, and applying to
the Zoning Adm nistrator for variances. Md. Reclamation Assocs.,
Inc. v. Harford County, 342 M. 476, 677 A 2d 567 (1996) (" MRA
I71").
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Following MrRA 17, MRA did file requests for interpretation
with the Zoning Adm nistrator, and received several unfavorable
rulings. MRA appealed the rulings to the Harford County Board of
Appeal s, which conducted a hearing through its Hearing Exam ner
and issued an opinion on April 2, 2002. The Board found, anong
ot her things, that MRA's operation of a rubble landfill on the
Gravel Hill property would violate County zoning | aws; that MRA
was not entitled to a grading permt because it was in violation
of County zoning |laws; that MRA did not have vested rights in the
use of the property as a rubble landfill; and that the County was
nei t her estopped fromapplying Bill 91-10 to MRA's property nor
preenpted fromdoing so by state aw. MRA chall enged these
findings in the Crcuit Court for Harford County on June 21,

2002; the Crcuit Court affirmed the Board' s deci sion.

Eventually, the litigation once again made its way to the Court
of Appeal s, which once again vacated the judgnent bel ow, and held
that the Board' s decision was still not ripe for review because
MRA had yet to exhaust its adm nistrative renedies by seeking
vari ances fromthe applicable requirenents of the Harford County
Code. Md. Reclamation Assocs., Inc. v. Harford County, 382 Ml.
348, 855 A . 2d 351 (2004) (“MRA III").

On May 12, 2005, MRA requested several variances fromthe
Harford County Code. The Zoning Hearing Exam ner for Harford
County hel d seventeen nights of hearings spread over ten nonths.
On February 28, 2007, the Hearing Exam ner issued an opinion that
granted several of MRA's requests and deni ed several others. MRA
appeal ed the denials of its requested variances to the Board of
Appeal s, whi ch unani nously agreed with the concl usions of the
Zoning Hearing Examner. MRA renewed its appeal in the Crcuit
Court, which affirned its October 2003 deci sion.

The Court of Appeals granted certiorari on its own
initiative to consider the questions presented in these cases.
In case No. 143, MRA addressed the denial of its requests for
vari ances, and argued that the Board of Appeals erred in finding
that granting the denied variances would be “substantially
detrinental to adjacent properties and/or the public safety and
wel fare” as required by Harford County Code Section 267-11(A)(2).
In case No. 144, MRA presented several legal theories as to why
Harford County could not legitimtely apply its zoning laws to
the Gravel Hi Il property.

Held: Affirmed, in both cases.
Case No. 143:

In case No. 143, this Court applied a narrow standard of
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review in considering the Board of Appeals’s denials of MRA s
requests for variances. The Court noted that it was limted to
consi dering whether there was “substantial evidence in the record
as a whole” to support the Board s findings and concl usi ons.

The Court of Appeals held that the Board did not err in
denying MRA's requests for variances because there was sufficient
evidence in the record to support the Board s findings. The
Board had found that several different aspects of the project
woul d “adversely affect the public health, safety, and general
welfare[.]” To begin with, the Gavel H Il property was |ocated
within twenty-five feet of the St. Janes Church property, which
i ncluded the Church’s historic graveyard. The graveyard is
designated as a Harford County “historic place” because interred
within it are the remains of African-Anmerican soldiers who served
in the United States Colored Infantry during the Gvil War. The
Heari ng Exam ner heard testinony from historical experts,

i ncl udi ng an archaeol ogi st, that the construction of the rubble
landfill would be detrinmental to the physical structure of the
graveyard and the historic character of the site. MRA also
presented its own expert, who argued that the construction m ght
benefit the graveyard s physical soundness, but the Hearing
Exam ner had sufficient grounds to favor the forner testinony
over the latter.

The Board al so had sufficient evidence to find that the

construction of the rubble landfill would be detrinmental to the
health and welfare of people living in the |local comunity, as
wel |l as creating poor traffic conditions along Gravel H Il Road.

The Hearing Exam ner heard testinony froman environnental health
scientist that the influx of diesel-fueled trucks accessing the
rubble landfill could cause substantial increases in air
pol l uti on, based on conparable data fromother sites, which in
turn coul d cause or exacerbate respiratory difficulties in
residents living nearby. The witness’s discussion of his
scientific know edge was sufficient basis for the Hearing
Examiner to find his testinony credible, even if the w tness

| acked a specific understanding of the |l egal issues in the case.
The Hearing Exam ner also heard testinony from a biol ogi cal

sci ences expert and a forest conservation expert, who
collectively testified as to the environnmental inpact of
deforestation required for the project, and the difficulties with
reforesting the property once the rubble landfill was seal ed.

The Court held that the Hearing Exam ner was in the best position
to evaluate this testinony, and had sufficient basis to find it
credi bl e.

Li kewi se, the Court held that the Hearing Exam ner was in
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the best position to evaluate the testinony of MRA's traffic

engi neer. The engineer testified that increased truck traffic on
Gravel H Il Road would not substantially increase travel tinmes on
the road nor create a safety risk to nearby residents. Loca
residents presented counter-testinony, and spoke to the frequency
of children crossing the Road on a regular basis when traveling
to and from school bus stops, and expressed concern about the
risk increased traffic would pose to these children. The Hearing
Exam ner had sufficient evidence to weigh this testinony agai nst
that of the engineer, and to draw conclusions fromthe testinony.

Case No. 144:

In case No. 144, this Court considered MRA s | egal
chal l enges to the application of Harford County’s zoning laws to
its devel opnment of the Gavel Hill property. Because these
i ssues were all questions of |aw, a de novo revi ew standard
appl i ed.

First, MRA argued that Harford County was preenpted by state
law fromapplying its zoning laws to the rubble landfill project.
MRA argued that the application of Bill 91-10 to the G avel Hill
property allowed Harford County to “veto” the MDE s permtting
process. The Court explained that the fundanmental difficulty
with MRA's argunent was that it conflated “zoning” and
“permtting.” While Section 9-210 of the Environnent Article
does give authority over environnental permtting to the state
government, the Express Powers Act Section (X)(2)(ii)
specifically provides that “zoning controls shall be inplenented

by | ocal government.” See MI. Code (1957, 2005 Repl. Vol.), 8§
5(X)(2)(ii) of Article 25A. The Harford County Council’s
decision to enact Bill 91-10 was rooted in classic |ocal zoning

concerns, and |ocal zoning |aw acts as a check on the ME
permtting process. The statutory schene establishes a dual -

nat ured approach to | and devel opnent, and Harford County was
therefore not preenpted fromenforcenent of its zoning laws. The
Court also rejected MRA's argunent that the statutory history of
the Environnment Article supported a preenption argunent. Section
9-210 of the Environment Article was anended in 1988, to require
that an application for an MDE permt conme directly froma permt
applicant, rather than through the County Council as had

previ ously been the case. The Environnent Article was al so
anended in 1998 to prohibit county governnents frominterfering
with the state permtting process. This argunment once again
conflated permtting and zoning. Watever the intent of the
statutory anmendnents, they applied solely to the permtting
process, which exists as conpletely distinct fromlocal zoning
control s.
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Second, MRA argued that its rights in the use of the G avel

Hi |l property for a rubble landfill had vested at the tine
Harford County altered its zoning | aws, and that MRA therefore
had the right to construct the rubble landfill. The Court

rejected MRA's argunent. Maryland |aw on vested rights is clear:
in order for rights to vest in a zoning use for a parcel of |and,
a devel oper nust obtain a valid permt, and in reliance on that
permt the devel oper nust make a substantial beginning in
construction and in commtting the land to the permtted use
prior to local authorities’ attenpts to change the zoning of the
property. In this case, MRA had not passed through these
necessary steps, but argued that its rights had vested based on
the inclusion of the Gavel Hi |l property in the County SWW, and
because it had incurred substantial expenses connected with the
project. As Harford County put it, MRA sought a “vested right in
zoning approval[.]” The Court rejected this |line of reasoning,
as well as MRA's reliance on the CSA's opinion in National Waste
Managers, Inc. v. Anne Arundel County, 135 Md. App. 585, 763 A 2d
264 (2000). The | and devel oper in National wWaste had obtained a
speci al exception from Anne Arundel County in order to allow the
devel oper to obtain an MDE permt. After the granting of this
exception, Anne Arundel County used a variety of delaying tactics
to prevent the permt from being issued, including court
chal l enges. Following nultiple losses in litigation and the

i nposition of a contenpt order, Anne Arundel County argued that

t he special exception was invalid because it required action
within two years, which had el apsed. The CSA held that the two-
year period was tolled during litigation, and inplied (wthout
stating outright) that the devel oper had obtained a vested right
in the existing exception because of Anne Arundel County’ s bad
faith in causing the delay. That case is distinguishable because
here, as opposed to in National Waste, Harford County did not

cause a permt to expire by enacting Bill 91-10.

Third, MRA argued, as it had done before the Board, that
Bill 91-10 was applied arbitrarily and capriciously to the G avel
H 1l rubble landfill. MRA had clained before the Board that the
Gravel H Il project had been singled out through passage of the
Bill. The Board rejected this argunent, and we revi ewed the

Board’'s action to determne if it was taken w thout substanti al
supporting evidence. The Court held that there was substanti al

evidence in the record to justify the Board' s decision. Bill 91-
10 affected other rubble landfills, as well as a proposed rubble
andfill that was in the planning stage. The record showed

substantial conplaints fromresidents |iving near these other
landfills. G ven anple evidence that the Board appeared to
target rubble landfills in general through the enactnent of Bil
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91-10, and not nerely the Gravel H Il project, the Court
refrained fromfurther investigating the Board' s notivations.

Fourth, MRA argued that Harford County was estopped from
applying the newy enacted zoning regulations to the Gavel Hill
project. MRA rested its argunent on both general principles of
equi t abl e estoppel and on the doctrine of zoning estoppel. Wth
respect to equitable estoppel, the Court held that its previous
precedents had clearly stated that the doctrine of estoppel would
be applicable only where a party had a vested right. See
Rockville Fuel & Feed Co. v. Gaithersburg, 266 Ml. 117, 134, 291
A . 2d 672, 680 (1972). As this was not the case here, MRA could
not succeed on a claimof equitable estoppel.

As to zoning estoppel, the Court began by noting that it has
not explicitly recognized that the doctrine exists in Maryl and,
t hough it al so recogni zed that the increasing conplexity of
nodern zoning and permtting processes nmay dermand that the
doctrine be applied, albeit cautiously. The Court proceeded to
hol d that even if zoning estoppel were applicable in this
jurisdiction, the facts of this case would not require its
application. As a hypothetical definition, the Court stated that
a | ocal governnent woul d be estopped fromexercising its zoning
powers where a property owner, relying in good faith on sone act
or om ssion of the |ocal governnent, nade such a substanti al
change in position, or incurred such extensive obligations and
expenses, that it would be highly inequitable and unjust to

destroy the rights which she ostensibly had acquired. In such an
i nstance, the burden of proving the facts necessary to support
the theory nust fall on the party invoking the doctrine. 1In

addition, if a party has good reason to believe, before or while
acting to her detrinent, that a | ocal government nmay soon reverse
course on allowing a particular zoning use, then zoni ng estoppel

may not apply. In this case, many facts were available to MRA at
the time of closing on the Gavel H Il property that shoul d have
alerted it to potential difficulties with the project. 1In

particular, the initial vote to include the property in the SWP
was by a bare majority (four yea, three abstentions), and was
nerely a necessary but not sufficient step in constructing the

rubble landfill; this was noted by the Council at the tinme of the
vote. MRA was al so aware of strong public opposition to the
rubble landfill project. 1In addition, new y-appointed Counci

President Wl son repl aced one of the Council menbers who voted to
approved the project. Council President WIlson al so inforned
Counci | menber John Schafer, father of MRA President Richard
Schafer and one of the abstaining Council nenbers, that he

i ntended to pursue renoval of the Gravel Hi Il property fromthe
County SWWP. Even if MRA did not have actual know edge of all of
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the relevant facts, it had access to those facts. Regardless,
the purchase of a property is not “the definitive mle-marker” in
a zoni ng estoppel analysis. Purchase of land is not usually
enough to constitute substantial reliance for the purposes of
zoni ng estoppel. Nor can MRA's expenditures denonstrate
substantial reliance — while MRA did spend a great deal of noney
inrelation to the project, there is no indication that it did so
in reliance on the Council’s decision to include the Gavel Hill
property in the SWWP.

Finally, MRA argued that its use of the property prior to
the Board' s ruling was a valid, non-conform ng use, and that the
project was therefore insulated fromfurther zoning regul ation.
The Court rejected this final argunent. Under Maryland | aw, non-
conform ng use status protects against re-zoning only where
substantially all of the property on question was being used in a
perm ssi bl e means before zoning was altered. |In this case, MRA
relied on an industrial waste storage permt it had previously
received fromHarford County to prove a preexisting non-
conform ng use. Even assuming that the permt and the rubble
landfill were “conpatible” for the purpose of assessing non-
conform ng use status, however, the ternms of the permt allowed
for waste storage on | ess than half of the property. This cannot
reasonably be construed as “substantially all” of the property
bei ng used in a perm ssible manner, and therefore there was no
val id non-conform ng use of the property prior to Harford
County’s zoni ng change.

* k% %
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COURT OF SPECI AL APPEALS

Jeffrey Maurice Thompson v. State of Maryland, No. 2151,
Sept enber Term 2008, filed May 27, 2010. Opinion by Wight, J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 2151s08. pdf

CONSTI TUTI ONAL LAW - BILL OF RI GHTS - FUNDAMENTAL RI GHTS - SEARCH

& SEI ZURE - SCOPE OF PROTECTI ON

CRIM NAL LAW & PROCEDURE - SEARCH & SEI ZURE - WARRANTLESS
SEARCHES - | NVENTORY SEARCHES

Facts: Appellant was driving a vehicle at approximtely 2:50
a.m, when he was stopped by a Baltinore County police officer
who could not find registration information for the vehicle with
the Maryl and Motor Vehicle Admi nistration. Appellant provided
his name, but could not provide a driver’s license or other state
identification. Appellant produced various docunments with
tenporary registration information, but the vehicle
identification nunbers (“VIN') on those docunents differed from
each other, and differed fromthe VIN on the vehicle. Appellant
was placed under arrest. The officer then searched the vehicle
and recovered a digital pocket scale, U S. currency, and
prescription pills. At that tine, the officer determ ned that
the vehicle “needed to be stored.”

Subsequently, the arresting officer performed an inventory
search, which reveal ed a book bag containing appellant’s
identification information and “a | oaded bl ack hi gh point nine
mllimeter pistol containing four nine mllineter rounds.”

Appel lant filed a notion to suppress the evidence, which was
denied. The parties agreed to proceed to trial in the Crcuit
Court for Baltinore County by way of a not guilty plea on an
agreed statenent of facts. After the hearing, Appellant was
found guilty of illegal possession of a regulated firearm

He timely appeal ed, arguing that the court erred in denying
his motion to suppress and asking that the case be remanded
for further proceedings in light of Arizona v. Gant,

u. S. , 129 S. Ct. 1710 (2009).

Hel d: The Court of Special Appeals affirned, hol ding that
the circuit court acted properly in denying appellant’s notion to
suppress because, regardl ess of whether appellant was |awfully
arrested, the evidence would have inevitably been discovered
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during a valid inventory search perfornmed pursuant to

standar di zed police procedures. According to the Court, Gant
is inapplicable as, in that case, the Supreme Court did not
consi der whet her evidence illegally obtained under a
purported search incident to arrest may be adm ssible if it
woul d have inevitably been discovered during a valid

i nventory search.

* A Kk
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Livingston v. State, No. 1669, Septenber Term 2008, filed My
27, 2010. Opinion by Eyler, Deborah S., J.

http:// nmdcourts. gov/opinions/cosa/2010/1669s08. pdf

CONSTI TUTI ONAL LAW — CRIM NAL LAW — DI SEASE PREVENTI ON —
TUBERCULOSI S — VI OLATI ON OF SECTI ON 18-325(a) OF THE HEALTH-
GENERAL ARTI CLE BY REFUSI NG TO COVPLY W TH ORDER FOR PLACEMENT I N
A TUBERCULOSI S TREATMENT FACILITY AND OF SECTION 18-325(b)(1) BY
BEHAVI NG N A DI SORDERLY MANNER I N A TUBERCULOSI S TREATMENT
FACI LI TY

Facts: Livingston, the appellant, noved from August a,
Ceorgia, to Prince George’s County to receive treatnent for his
tubercul osis. Upon his arrival in Maryland, the Secretary of
Heal t h and Mental Hygi ene issued an order pursuant to section 18-
324(b) of the Health-General Article (“HG') to place him at
Deer’s Head Hospital in Wcom co County for treatnent.

Li vi ngston was assigned to an isolation room and he was
instructed by hospital staff to wear a mask whenever he left his
room Livingston was permtted to renove his mask in an outdoor
area | ocated on the hospital grounds so long as no one was within
50 feet of him He was not permtted to | eave the hospital
grounds under any circunstances.

Several days after his arrival at the hospital, a nurse
observed Livingston standing by his car in the hospital parking
ot without a mask and in close proximty to unprotected
i ndividuals. Following this incident, Livingston was repeatedly
seen by nurses outside his roomw thout a mask. As a result,

Li vingston was confined to his room

After having his ground privil eges revoked, Livingston
continued to violate the conditions of his treatnment, including
| eavi ng his room and/ or approaching hospital staff w thout a
mask. On one occasion, a nurse noticed his car had noved during
the time between her shifts. The nurse also noticed a coffee cup
froma near-by convenience store in his room On another
occasi on, Livingston becane conbative and physically threatened a
nurse when he felt he was not receiving adequate attention. He
told the nurse that it was “fucking ridiculous” that no one was
comng to see him and, as he continued to curse at the nurse, he
lunged at her with his hand balled into a fist. Wen the nurse
returned with a supervisor, Livingston renmained irate and
continued to curse.

Based on this behavior, a judge in the Crcuit Court for
W com co County found Livingston guilty of violating a placenent
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order under H G section 18-325(a) and behaving in a disorderly
manner under H- G section 18-325(b)(1). On appeal, Livingston
contended that H G section 18-325(b)(1) is unconstitutionally
vague, and that the evidence was insufficient to support his
convi ctions.

Held: Affirnmed. H G section 18-325(b)(1)’s proscription
agai nst “[b]lehav[ing] in a disorderly manner” while in placenent
for tuberculosis treatnment is not unconstitutionally vague
because it has a fairly ascertai ned nmeani ng and gives sufficient
gui dance to governnent officials who enforce and adnini ster the
| aw. The general crinme of “disorderly conduct” is clearly
defi ned under conmon | aw as“the doi ng or saying, or both, of that
whi ch of fends, disturbs, incites, or tends to incite a nunber of
peopl e gathered in the sane area.” Applied in the context of a
tubercul osis treatnment facility, behaving in a disorderly manner
pl ai nly nmeans offensive, disturbing or inciteful behavior that
interferes with the orderly operation of the facility.

The testinony given by nurses was sufficient to convict
Li vingston of both crines. The order required Livingston to
conply with the conditions inposed on himby the hospital, which
t he evi dence showed he clearly did not do. Wth respect to his
conviction for behaving in a disorderly manner, it was not
Li vingston’s profane outburst alone that was the basis for his
conviction; rather, his conviction was based on his words in
conjunction with his conduct. By cursing at nurses and
physically threatening them Livingston interfered with their
ability to give himproper treatnent, and thus his behavi or was
sufficient to violate the statute.

* k%
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Harrod v. State, No. 1177, Septenber Term 2008, filed April 30,
2010. Opinion by Eyler, Deborah S., J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 1177s08. pdf

CONSTI TUTI ONAL LAW — FOURTH AVENDMENT SEARCH AND SEI ZURE — ARREST
W THOUT PROBABLE CAUSE VERSUS TERRY STOP BY MEANS OF FORCE
JUSTI FI ED UNDER THE Cl RCUMSTANCES — SCOPE OF TERRY FRI SK FOR

VWEAPONS — COURTS AND JUDI Cl AL PROCEEDI NGS SECTI ON 10-1003(a) (1)
VWRI TTEN DEMAND REQUI REMENT APPLI ES TO RETRIAL AFTER M STRI AL

Facts: Police officers acting as security in the | obby of a
novi e theater were told by a patron that a person in the
concession line (the defendant) had threatened himw th a knife.
The officers physically noved the defendant fromthe concession
| ine by grabbing one or both of his arns and directing himto a
nearby pillar where they frisked himfor weapons. The officer who
performed the pat-down felt in the defendant’s pocket an item he
t hought was a folded knife. He reached into the pocket to
retrieve the “knife” and felt on top of the “knife” a baggi e that
cont ai ned ot her baggi es of what he recogni zed to be crack
cocaine. The “knife” turned out to be a lighter. The defendant
was charged with, and convicted of, possession of cocaine with
intent to distribute.

On appeal, the defendant contended that the narcotics shoul d
have been suppressed because he was arrested w thout probable
cause, or, alternatively, if he was nerely detained, the stop and
frisk was not supported by a reasonable articul abl e suspicion and
went beyond the scope permitted. He additionally contended that
prior testinony fromhis first trial (he was convicted on retri al
following a mstrial) and a chem st’s report on the narcotics
were inproperly admtted. Regarding the chem st’s report, he
argued anong other things that the State was required to produce
the chem st in response to witten demand filed prior to the
first trial

Hel d: The conduct of the officers in renoving the defendant
fromthe concession |line was not an arrest, even though sone
force was used; it was a valid stop and frisk for weapons under
Terry v. Ohio, wWhich did not have to be supported by probable
cause. The use of force did not, in these circunstances, elevate
the stop to an arrest. In addition, the scope of the frisk did
not exceed its purpose, which was to uncover a weapon that could
be used against the police and nenbers of the public at the novie
theater. Finally, the stop and frisk was not the product of a
report by an anonynous tipster; it was a report by the crine
victim who identified hinself.
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In retrial after mstrial, the defense was required to nmake
a new witten demand, under Courts and Judicial Proceedi ngs
section 10-1003(a)(1), to “require the presence of the chem st,
anal yst, or any person in the chain of custody as a prosecution
witness.” The witten demand nade before the first trial that
ended in a mstrial is not sufficient.

The defendant’s remai ning argunents regardi ng the adm ssion
of the chem st’s report and the prior testinony were not
preserved for appellate review

* k%
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Tyrone Armin Carter v. State of Maryland, No. 668, Septenber
Term 2009, filed June 3, 2010. Opinion by Graeff, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 668s09. pdf

CRIM NAL LAW- APPEAL AFTER PROBATI ON BEFORE JUDGVENT; CP § 6-220;
APPEALABI LI TY OF MOTI ON TO CORRECT AN | LLEGAL SENTENCE - PROBATI ON
BEFORE JUDGVENT CONSTI TUTI NG A SENTENCE - |LLEGAL SENTENCE - MD
RULE 4-345 - EXTENSI ON  OF PROBATION AFTER EXPI RATION OF
PROBATI ONARY TERM

Facts: On February 26, 2007, appellant pled not quilty,
pursuant to an agreed statenent of facts, to the charge of second
degree assault. The court found appellant guilty and granted
appel I ant probation before judgnment, placing appellant on two years
supervi sed probation. One of the conditions of probation was that
appellant pay restitution to the victim for her “nmental or
enotional counseling,” as well as any physical therapy attri butable
to the assault. The court did not set a specific anount of
restitution at that tinme. The court held three subsequent heari ngs
regardi ng specific restitution anounts. On March 24, 2009, al nost
a nonth after the original twd-year termof probation expired, the
court ordered that appellant’s termof probation be extended until
February 26, 2012. Appellant filed a Motion to Revise, asking the
court to vacate its March 24, 2009, order, which the court denied.

Hel d: Judgnent vacated. Mi. Code (2008 Repl. Vol.), 8 6-220(e)
of the Crimnal Procedure Article (“CP”) limts the right to appeal
when a defendant receives probation before judgnment, precluding an
appeal from the finding of guilt, as well as the inposition of
conditions to which the defendant agreed. There is nothing in the
statute, however, that suggests that a defendant cannot chall enge
a court’s subsequent order that unilaterally changes the agreed
upon ternms of probation. When a court changes the agreed upon
ternms of probation wthout the consent of the defendant, and the
def endant contends that the change anmbunts to an ill egal sentence,
CP § 6-220(e) does not preclude an appeal.

Al t hough the appeal was not filed within 30 days of the
initial order extending the term of probation, it was within 30
days of the denial of the notion to revise the order. The notion
to revise substantively constituted a notion to correct an illegal
sentence, although it was not filed as such. The appeal was fil ed
within 30 days of the denial of the notion to revise, and
therefore, the appeal was tinely.

The extension of probation constituted an illegal sentence.
In the absence of a probation violation, a court does not have
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jurisdiction to extend the term of probation after the origina
termof probation has expired. Wen the court extended appellant’s
probation after the original probation expired, it acted wthout

authority, and the order extending the probation was an illega
sent ence.

* k%
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Antoine Levar Griffin v. State of Maryland, No. 1132, Septenber
Term 2008. Opinion by Hollander, filed on May 27, 2010.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 1132s08. pdf

CRIM NAL LAW - AUTHENTI CATI ON - RULE 5-901 - SOCI AL NETWORKI NG
PROFI LE - C RCUMSTANTI AL EVI DENCE

Facts: A jury in the Crcuit Court for Cecil County
convicted Antoine Levar Giffin, appellant, of second degree
nmurder, first degree assault, and use of a handgun in the
comm ssion of a felony or crine of violence. The convictions
arose fromthe fatal shooting of Darvell Guest at Ferrari’s Bar
on April 24, 2005. A previous trial ended in a mstrial.

At the first trial, Dennis G bbs, appellant’s cousin and an
eyewitness to Guest’s nurder, testified that he did not see
appel l ant pursue the victiminto the bathroomwi th a gun. At
appellant’s second trial in January 2008, several w tnesses
testified that they saw appellant with a handgun just before the
shooting, and others testified that they w tnessed appel | ant
pursue Guest into the wonmen' s bat hroom where appellant fired his
weapon. G bbs testified that appellant was the only person
ot her than Guest, in the bathroom when the shots were fired.
According to G bbs, another cousin, CGeorge Giffin, was standing
“right with ne” during the shooting and did not enter the
bat hroom He expl ained the discrepancy in his testinony at the
two trials, claimng that Jessica Barber, appellant’s girlfriend,
had threatened himprior to the first trial.

Thereafter, the court permtted the State to introduce into
evi dence a redacted printout obtained in Decenber 2006 froma
MySpace profile page allegedly belonging to Ms. Barber. The
profile page, introduced for the Iimted purpose of corroborating
G bbs’s testinony, said, in part: “JUST REMEMBER, SN TCHES GET
STITCHES!! U KNOW WHO YOU ARE!!'”

Held: A printout of a profile appearing on MySpace, a
soci al networking Wb site, may be authenticated by
circunstantial evidence of content and context. The trial court
did not err or abuse its discretion in admtting a redacted
version of the printout.

* % %
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Brian Anthony Hickman v. State of Maryland, No. 882, Septenber
Term 2009, decided on June 3, 2010. Opinion by Davis, J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 882s09. pdf

CRIM NAL LAW - COVMON LAW OFFENSE OF AFFRAY - 1996 Laws oF
MaRYLAND, Ch. 632 codified as Art. 27, 88 12, 12A and 12A-1;
Robinson v. State, 353 Md. 683 (1999) (holding that the 1996
statutory enactnents codi fying assault abrogated the common | aw
crinmes of assault and battery).

Facts: In the early nmorning hours of Cctober 25, 2008, after
appel l ant, along with several friends, had been drinking at a
bar, the victimand one of appellant’s friends engaged in a
heat ed exchange outside after the bar closed. The exchange
escal ated to a point where appellant’s friend punched the victim
twce in the face, causing the latter to fall backward into the
bar. Incensed, several friends of the victimfoll owed
appellant’s friend into the parking |ot, whereupon appel | ant
confronted the victimand, after arguing, struck the victimtw ce
in the head with his fists, causing himto collapse, striking his
head on the pavenent and rendering hi munconscious. The victim
was transported to the hospital where he died two days |ater from
mul ti pl e henorrhages, hemat omas and cont usi ons sustai ned when his
head struck the pavenent. Appellant was thereafter indicted for
i nvol untary mansl aughter, second-degree assault and the common
| aw of fense of an affray.

At trial, appellant contended that an affray, at comon | aw,
was a formof assault and battery and that, according to Robinson
v. State, 353 M. 683 (1999), when the Maryl and General Assenbly
enacted the consolidated assault statute in 1996, it elimnated
all common |aw fornms of assault and battery. Because an affray
Is a formof assault at common | aw, contended appellant, the
of fense no | onger exists and, accordingly, he could not be
charged with the comon | aw of fense of an affray.

The trial court disagreed, concluding that it was not
per suaded by appellant’s assertion that the 1996 assault statutes
abrogated the common | aw of fense of an affray. Upon review of
the Court of Appeals’ decision in Robinson v. State and the
commttee notes to the assault statutes cited therein, the court
stated that, if the General Assenbly intended to include crines
ot her than assault and battery, “such as an affray - - which has
different elenents” then it would have so stated. In sum the
court determ ned that neither the statutes, the commttee notes
nor the Robinson case supported the conclusion that an affray was
not a viable crine in Maryl and.
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Hel d: Affirmed. Case | aw denonstrates that conmmon | aw affray
has, historically, been a chargeable common | aw offense in
Maryl and. See, e.g, Baltimore & O. R. Co. v. Cain, 81 Ml. 87,
100 (1895) (“But the right of a person not an officer to nake an
arrest is not confined to cases of felony, for he may take into
custody, without a warrant, one who in his presence is guilty of
an affray or a breach of the peace.”); Hamlin v. State, 67 M.
333, 338 (1887) (“As for instance, where two persons are indicted
for an affray. . . .”"); Wanzer v. State, 202 Md. 601, 609 (1953);
Lewis v. State, 289 Md. 1, 2 (1980); Schlamp v. State, 161 M.
App. 280 (2005) rev’d on other grounds, 390 Md. 724 (2006). The
common definition of an affray is “*two or nore persons
fight[ing] in a public place to the terror of the King's
subjects.’” Schlamp, 161 Md. App. at 290 (quoting Hal sbury, The
Laws of England 8 919 (1909)).

Nei t her Robinson v. State nor the 1996 statutory enactnents
codi fying assault expressly discussed the common | aw of fense of
an affray. Robinson and the statutes only discussed “assault and
battery.” A common |law affray differs from common | aw assault and
battery in two significant respects. First, and nost
importantly, to sustain a conviction for common | aw affray, the
State nmust prove additional and different elenents fromthe
crimes of common |aw assault and battery. An affray nust be
committed in public and requires two or nore persons, while an
assault may be commtted out of the public eye and can be a
unil ateral act. See Thompson v. State, 70 Ala. 26, 28 (1881). A
second significant difference between the crines is the victimor
party against whomthe crinme is commntted. “An affray is an
aggravat ed di sturbance of the public peace and is an of fense
excl usively against the public.” 2A C J.S. Affray, 8 5 (citing
Childs v. State, 15 Ark. 204 (1854) and State v. Weekly, 29 |nd.
206 (1867)), whereas an assault is a crine against a person.

Based on these distinctions, while assault nmay be an el enent
of an affray, an affray is not a formof common |aw assault or
common | aw battery. Al though an indictment charging a common | aw
affray is, in effect, also one for several assaults and
batteries, Carnley v. State, 102 So. 333, 334 (Fla. 1924), there
are significant differences between the offenses that make cl ear
that an affray is a separate and distinct offense from comon | aw
assault and battery.

* k%
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Lee Andrew Coleman-Fuller v. State of Maryland, No. 1913,
Septenber Term 2008, decided May 27, 2010. Opinion by Davis, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 1913s08. pdf

CRIM NAL LAW - CUSTODI AL | NTERROGATI ON. Miranda v. Arizona, 384
U S. 436 (1966); Maryland v. Shatzer, ____ US| 130 S.Ct.
1213 (2010)(the United States Suprene Court granted certiorari to
consi der “whether a break in custody ends the presunption of

i nvol untari ness established in Edwards v. Arizona, 451 U. S. 477,
101 S. Ct.1880, 68 L. Ed.2d. 378 (1981)” and held that a two-week
break of custody is required.).

EXPERT TESTI MONY. MJ. Rule 5-702 (providing that “Expert
testinmony nay be admitted, in the formof an opinion or
otherwise, if the court determnes that the testinmony will assi st
the trier of fact to understand the evidence or to determne a
fact in issue. In nmaking that determ nation, the court shal
determne (1) whether the witness is qualified as an expert by
know edge, skill, experience, training, or education, (2) the
appropriateness of the expert testinony on the particular

subj ect, and (3) whether a sufficient factual basis exists to
support the expert testinony.); wilder v. State, ___ M. App.
__, No. 1122, Septenber Term 2008.

Facts: Appellant was charged with the first-degree nurder of
the victim who died as a result of nultiple stab wounds. The
State’s theory was that appellant killed the victim because the
victim in a rehabilitative effort, had encouraged an al coholic
to evict appellant and others from her residence.

Prior to trial, appellant sought to preclude two statenents
he made to police, each one week apart. Appellant was
interviewed by the police and requested an attorney, but the
police ignored the request, continued to question himand then
rel eased himfromcustody. A week later, police re-interrogated
appel l ant, at which tinme he made incul patory statenents. The
trial court suppressed the first statenment after finding that it
had been obtai ned after appellant had nade an unequi vocal request
for an attorney. The trial court did not, however, suppress the
second statenent, which was made one week after appellant was
rel eased frompolice custody. The trial court held that the
break in custody was sufficient to end the presunption of
i nvol untari ness established in Edwards v. Arizona, 451 U.S. 477
(1981) and overcone his previous request for counsel. The second
statenent was admitted into evidence at trial
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Appel I ant al so sought to preclude a police detective from
di scussing how the police tracked his novenents at the tinme of
t he shootings using cell phone tracking. He posited that an
expert was required to testify “where the towers are | ocated, how
cl ose the towers are, how a phone pings off a certain tower
conpared to one or two mles away.” The trial court disagreed
and adm tted the evidence at trial over appellant’s objection.

Appel I ant was convicted and sentenced to life inprisonnment
wi t hout the possibility of parole.

Hel d: Vacated and renmanded to the Circuit Court for a new
trial. The Court of Special Appeals exam ned the United States
Suprenme Court’s recent decision in Maryland v. Shatzer, ____ U S

_, 130 S.C. 1213 (2010) where the Suprenme Court held that, *“.

in cases where there is an alleged break in custody,

[ suppression courts] sinply have to repeat the inquiry for the
time between the initial invocation and reinterrogation. :
And when it is determ ned that the defendant pleading Edwards has
been out of custody for two weeks before the contested
interrogation, the court is spared the fact-intensive inquiry
into whether he ever, anywhere, asserted his Miranda right to
counsel.” I n accordance with the Suprene Court’s decision, the
Court of Special Appeals held that appellant’s break in custody,
which | asted only seven days - a full week short of the Shatzer
standard - was insufficient to overcone his prior request for an
attorney. The Court of Special Appeals held that the police
shoul d not have interrogated appellant. Accordingly, the trial
court erred in denying appellant’s notion to suppress his second
statenent to police and in subsequently admtting that statenent
i nto evidence over appellant’s objections at trial.

Wth regard to whether an expert was required to testify
about the cell phone tracking technol ogy, the Court of Speci al
Appeals followed its recent decision in wilder v. State, ____ M.
App. __, No. 1122, Septenber Term 2008. |In wilder, the Court
of Special Appeals held that it was an abuse of discretion to
admt simlar evidence without expert testinony because the
detective's testinony was based on special training and the
procedure that he utilized, i.e. tracking appellant’s |ocation
required “some specialized know edge or skill . . . that is not
in the possession of the jurors.” The evidence before the trial
court was nearly identical to that before the trial court in
wilder; thus, in appellant’s case, it |likew se was an abuse of
di scretion for the court to admt the subject evidence w thout
expert testinony.

* % %
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Lee v. State, No. 164, Septenber Term 2009, filed May 28, 2010.
Opi nion by Eyler, Deborah S., J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 164s09. pdf

CRIM NAL LAW-“ DEFENSE OF OTHERS’ DEFENSE-EVI DENCE SUFFI Cl ENT TO
GENERATE JURY | NSTRUCTI ON

Facts: Tracy Sanuel Lee, the appellant, worked as a

security guard at Wvill’s Tavern in Upper Marlboro. In June
2007, while on duty, he shot the victim Brian Conploier, six
times, killing him Prior to the shooting, the victimhad been

escorted out of the tavern by another security guard, Mario

M Il ender. The appellant, MIIlender, the nother of the victins
child (Angel a Gsborne), a friend of the victimand nunerous
patrons all were in the parking | ot outside of the tavern. The
vi cti mwas behaving erratically and di splayed a knife and, at one
time, a shovel, in a threatening manner toward security personnel
and Gsborne shortly before the shooting.

At trial, the circuit court instructed the jury on the
defense of self-defense. The court declined to instruct the jury
on the defense of others defense. The jury convicted the
appel  ant of second-degree nurder and use of a handgun in the
comm ssion of a crine of violence. On appeal, the appell ant
argued, inter alia, that the court erred in failing to instruct
the jury on the defense of others defense.

Hel d: Judgnents affirmed. The evidence adduced at trial
viewed in a light nost favorable to the appellant did not
generate a defense of others defense, either perfect or
inperfect. The defense theory was that the appellant was acting
in defense of others on the parking |ot when he shot the victim
The perfect defense of others defense requires proof that a
def endant hel d a subjectively genuine and objectively reasonabl e
belief that he had to use force to defend anot her agai nst
i mredi ate and imm nent risk of death or serious harm that the
| evel of force he used was objectively reasonable to acconplish
t hat purpose, and that he was not the initial deadly aggressor or
t he person who escal ated the offense to a deadly level. 1In the
i nperfect defense of others defense, a defendant’s belief wll
not have been objectively reasonable and/or the | evel of force he
used will not have been objectively reasonabl e.

The evidence at trial could not support a reasonable finding
that the peopl e supposedly being protected by the appellant were
com ng under direct attack when he shot the victim At that
time, neither MII|ender nor Gsborne was being attacked by the
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victim Simlarly, none of the patrons in the vicinity were
under direct attack. The testinony was that the victimwas
coming toward the appellant with the knife. Accordingly, the
court correctly declined to give a defense of others instruction.

* % %
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Jeffrey Edward Allen v. State of Maryland, No. 1935, Septenber
Term 2008, filed May 27, 2010. Opinion by Mtricciani, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 1935s08. pdf

CRIM NAL LAW- FELONY MJURDER - CONVI CTI ON OF PREDI CATE OFFENSE | N
SEPARATE PROCEEDI NG - OFFENSI VE USE OF COLLATERAL ESTOPPEL BY
STATE - S| XTH AMENDVENT RI GHT TO TRI AL BY JURY

Facts: The cunul ative evidence presented by the w tnesses at
appellant’s second trial showed that on the evening of Cctober
23, 2001, Butler and two of his friends drove to “the Stroll,” a
wel | -known area in the gay community where gay peopl e neet other
gay people. He net appellant and then drove to his honme where he
and appel | ant engaged i n consensual sex. The next norning,
appellant told Butler that he wanted to | eave, but Butler nade no
effort to take himhome. Wen Butler refused to take hi mhone,
appel l ant picked up Butler’s car keys. He jingled them|oudly at
Butler and said that he was driving this “mfucker” out of here.
But | er approached appel |l ant, and when he did, appellant grabbed a
kitchen knife, stabbed Butler repeatedly, and then fled in
Butler’s car. Appellant eventually directed the police to
Butler’s hone where Butler was found naked and dead |ying next to
a couch. In 2002, appellant was charged with several crines
relating to the stabbing death of John Butler. After hearing the
evi dence presented by the parties, the jury returned guilty
verdicts on first-degree felony nurder, second-degree nurder,
arnmed robbery, robbery, theft, and two counts of carrying a
weapon openly with the intent to injure. On appeal, we vacated
appellant’ s felony nurder conviction because the trial court gave
an erroneous jury instruction. W affirmed his renmaining
convictions, specifically finding that there was sufficient
evi dence to support the underlying felony — the arnmed robbery of
the car. In August 2008, the State re-tried appellant on the
felony nmurder charge. The jury agai n convicted appell ant of
felony nurder, and he was subsequently sentenced to life
i mprisonment. On appeal, the appellant contends that the trial
court erred when it instructed that because he had previously
been convicted of the underlying felony, arnmed robbery, the jury
need not decide that elenent in determ ning appellant’s guilt or
I nnocence on first-degree felony nurder.

Hel d: Appel |l ant preserved his collateral estoppel argunent
for review W are satisfied by the Federal and state cases in
whi ch courts have concluded that the use of collateral estoppel
by the prosecution against the defendant to establish an
essential elenment of the charged offense violated the defendant’s
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right to trial by jury. Although several courts have gone the
ot her way and have permtted the offensive use of collateral
estoppel by the State, those cases often fall into the category
of “status” cases and have been routinely criticized and limted
to their peculiar facts. The principal rationale for allow ng

t he of fensive use of collateral estoppel in those cases is
judicial econony because those cases concern violations that are
often recurring and result in repeated retrials at great expense
and burden to the United States governnent. \Were there is
little to no risk of costly repeated trials, courts have decli ned
to apply the alienage cases as authority for applying collateral
estoppel offensively against a crimnal defendant. Qur hol ding
is consistent with the right of a crimnally accused person to
trial by an inpartial jury, as guaranteed by the Sixth Arendnent
of the United States Constitution, and the presunption of

i nnocence, as inplicated in the Due Process C ause of the Fifth
Amendnent.  Judicial econony, the principal rationale of the

al i enage cases, to the extent those cases are still viable, does
not apply in the instant case because we are not concerned wth
that type of recurring violation. W hold that the trial court
erred when it instructed the jury that they were to accept as a
fact that the underlying felony had been previously proven, in
det erm ni ng whet her appellant was guilty of felony nurder. W
al so hold that evidence of appellant’s prior conviction nay be
adm ssi bl e as evidence of the felony nurder charge, if the trial
court determ nes that the probative value of the prior conviction
is not substantially outweighed by the risk of unfair prejudice.

* k% %
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Branden S. Murphy A/K/A Jawaun Antonio Fussell v. State of
Maryland, No. 2905, Septenber Term 2007, filed May 27, 2010.
Qpi nion by Gaeff, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 2905s07. pdf

CRIM NAL LAW - MOTION TO SUPPRESS - FOURTH AMENDMENT - SEARCH AND
SElI ZURE - PROTECTI VE SWEEP

Facts: In May 2007, the police went to appellant’s second
floor apartnent in response to a report that appellant and his
friends had robbed and assaul ted an acquai ntance with a shot gun.
The victim advised the police that appellant had several friends
that frequented the apartment with him that appellant carried a
shot gun when he answered t he apartnent door, and another man
sonmeti mes woul d answer the door while carrying his nine
m | linmeter handgun. The police knocked on appellant’s door, and
a person, who identified hinself as Brandon and who matched the
description of one of the suspects involved in the assault and
robbery of Shell, opened the door. The police renoved Brandon
fromthe apartnment and called into the apartnent, “announcing
oursel ves for everybody else to exit the apartnment.” At that
point, a woman and two nen, appellant and a man nanmed M chael
Dobbi ns, exited the apartnent. They were detained on the
| andi ng. The officers “verbally challenged the apartnent again,”
and they then conducted a protective sweep of the apartnent.
During the protective sweep, the police found a shotgun | eaning
against a dresser in the rear bedroom of the apartnent.

Appel I ant noved to suppress the shotgun on the ground that
there was no enmergency requiring a protective sweep of his
apartnent, arguing that police had tinme to obtain a warrant for a
search of the apartnent. The State countered that, because the
police had reason to believe that other suspects could have been
i nsi de appellant’s apartnment, and because they had concern about
t he exi stence of weapons, the police were permtted to make a
protective sweep. The court denied the notion to suppress.

A jury convicted appellant of robbery with a dangerous and
deadl y weapon, sinple robbery, first degree assault, theft |ess
t han $100, two counts of use of a handgun in the comm ssion of a
crime of violence, false inprisonnment, false inprisonnment in a
vehi cl e, kidnapping, and giving a false statenent to a police
of ficer.

Hel d: Judgrment affirmed. |In Maryland v. Buie, 494 U S. 325,

334 (1990), the United States Suprene Court held that, when the
police conduct an in-hone arrest, they may conduct a protective

-68-



Return to TOC

sweep of the residence incident to arrest if they have reason to
believe that “the area to be swept harbors an individual posing a
danger to those on the arrest scene.” Although Buie did not
specifically address an arrest outside a suspect’s home, an
arrest that occurs outside a residence can pose a threat to
arresting officers that is equally as serious as when the arrest
occurs inside the residence. The test of reasonabl eness pursuant
to Buie is not determ ned solely by the |location of the arrest.
Id. Rather, the test is whether the record shows “articul abl e
facts which, taken together with the rational inferences from
those facts, would warrant a reasonably prudent officer in
believing that the area to be swept harbors an individual posing
a danger to those on the arrest scene.” Id

Al t hough the arrest occurred outside the apartnment, the
police had reason to believe that an individual posing a danger
to the officers was in the apartnent. The victimtold the police
that he had been assaulted and robbed by five nmen, but only three
men energed fromthe apartnment following the officers’ orders for
all of the occupants to exit the apartnent. The crines that the
officers were investigating occurred hours earlier and invol ved
robbery and assault at gunpoint. Moreover, the victimtold the
of ficers that both appellant and anot her suspect carried a gun
when they answered the front door of the apartnent. Neither
appel  ant nor another suspect had a gun when they exited the
apartnent, and anot her suspect who was believed to be arned did
not energe from appel l ant’ s apartnent.

Under these circunstances, there were sufficient facts to
warrant a reasonably prudent police officer to believe that the
ot her two suspects were in the apartnent, along with the guns
used in the robbery and assault. Wth these potential co-
def endants on the other side of the door from where appellant was
being arrested, the police acted reasonably and lawfully in
conducting a protective sweep of appellant’s apartnent for their
safety. The circuit court properly denied appellant’s notion to
suppress the shotgun di scovered in plain view during the sweep.

* k%
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Brandenburg v. LaBarre, No. 2080, Septenber Term 2009, filed June
2, 2010. Opinion by Eyler, Deborah S., J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 2080s09. pdf

FAM LY LAW - GRANDPARENTS VI SI TATI ON STATUTE - EXCEPTI ONAL

Cl RCUMSTANCES - EVI DENCE OF DELETERI OQUS EFFECT ON THE CHI LD FROM
CESSATI ON OF CONTACT BETWEEN THE CHI LD AND THE GRANDPARENT -
PERM SSI BLE | NFERENCES.

Facts: In the Crcuit Court for Anne Arundel County, Laura
and David LaBarre, the appellees, filed a petition for visitation
with their four paternal grandchildren. They alleged that the
children’s parents cut off all contact between the grandparents
and the children. Jason and N col e Brandenburg, the parents of
the m nor children and appel |l ants, opposed the petition. At the
time contact was cut off, the children were ages 9, 6, 3 and 9
nonths. Prior to then, the LaBarres had been active as daycare
parents for the children and were cl osely bonded with them

At trial, no direct evidence of harmto the children caused
by the cessation of contact with the grandparents was produced,
nor was there circunstantial evidence from which harm could be
inferred. The LaBarres did not offer expert testinony concerning
the mental health of the children and the issue of harm The
trial judge granted the LaBarres’s petition, awarding them one
weekend per nonth and one continuous week each sumer of
unsupervised visitation with their grandchildren. The trial
judge inferred fromthe nere fact that the grandparents had been
rendering full-time daycare for the children for a substanti al
period of tinme and that the grandparents and the children had a
close relationship that the cessation of contact nust have had a
del eterious effect on the children.

Hel d: Judgnment reversed. The trial judge erred in draw ng
an inference of harmfromthe nere fact of a close relationship
bet ween the grandparents and the children. Such an inference is
not perm ssible in the absence of factual evidence, either direct
or circunstantial, that would support a finding of harmto the
children. A parent has a constitutional right to control his or
her child s upbringing, including deciding with whomthe child
may associate. That right only will be overconme upon a show ng
of unfitness of the parent or exceptional circunstances
i ndicating that the absence of contact with a third party, which
i ncl udes a grandparent, has had a substantial deleterious effect
upon the child. Exceptional circunstances of that sort may not
be inferred solely fromthe cessation of contact between a
grandparent and a child who previously were close.
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Dziamko v. Chuhaj, No. 453, Septenber Term 2009, filed June 2,
2010. Opinion by Eyler, Deborah S., J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 453s09. pdf

FAM LY LAW- MARI TAL PROPERTY - DI VI SI ON OF DEFI NED BENEFI T
PENSI ONS UNDER FORMULA ESTABLI SHED I N BANGS V. BANGS, 59 ND. APP.
350 (1984).

Facts: In the Crcuit Court for Baltinmore County, Hanna
Dzi anko and Taras Chuhaj were divorced. Prior to the divorce,
they entered into an agreenent concerning distribution of marital
property, including Husband’ s two pensions. The agreenment was
not in witing, but was stated orally on the record by counsel.
As stated, the parties agreed to a 50/50 distribution of the
Husband’s two pensions on an “if, as, when” basis. |In accepting
the settlenent, the trial judge commented that the fornula being
adopted neant that the Wfe's share of the pensions would be
“frozen” as of the time of the divorce.

Afterward, the parties could not agree upon the | anguage of
t he orders adopting the pension agreenents. Wfe's proposed
orders called for the pensions to be distributed under the Bangs
formula. Husband’s proposed orders called for the pensions to be
di stributed based upon a fraction that included the anmount of
noney husband had contributed to the pensions during the period
of the marriage, ending with the date of the divorce, and al so
called for any denom nator in the fornulas to end with the date
of divorce. The court signed the orders proposed by Husband.

Held: Orders vacated. The reference to “if, as, when” on
the record clearly was a reference to the fornula for
di stribution of defined benefit pensions under the Bangs v. Bangs
case. The court’s remark, although inartful, was a reference to
the nunerator of the Bangs fraction being “frozen” as of the end
of the marriage, and not a reference to the denom nator of the
fraction. Moreover, the court, by its comments, could not alter
the agreenent of the parties, which was clearly stated.

The Husband' s proposed orders erroneously confl ated
di stribution of defined contribution pension paynents with the
di stribution of defined benefit pension paynents. The plans at
i ssue both were defined benefit plans in which the anmounts
contributed by Husband were not necessarily related to the
anount s payabl e as benefits upon retirenment. The Husband s
proposed orders incorrectly used the nonths during which the
pension accrued up until the date of the divorce as the
denom nator in the Bangs formul a.
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Kelly Lynn Strub et al. v. C & M Builders, LLC et al., No. 53,
Septenber Term 2009, decided on May 28, 2010. Opinion by Davis,
J.

http://ndcourts. gov/opi ni ons/cosal/ 2010/ 53s09. pdf

LABOR AND EMPLOYMENT - MARYLAND OCCUPATI ONAL SAFETY AND HEALTH
ACT (MOSHA), MJ. Code (1991 Rep. Vol., 2006 Supp.), Labor &

Enpl oynment, L.E. 8 5-101 et seq. (8 5-104. providing in

pertinent part: “General duties of enployers and enpl oyees (a)
Saf e enpl oynent and pl aces of enploynent. -- Each enpl oyer shal
provi de each employee oOf the employer Wi th enpl oynent and a pl ace
of enploynment that are: (1) safe and healthful; and (2) free from
each recogni zed hazard that is causing or likely to cause death
or serious physical harmto the enpl oyee.”)

OCCUPATI ON SAFETY AND HEALTH ACT (OSHA), 29 U.S.C. § 651, et seq.

THE MULTI - EMPLOYER DOCTRI NE (providing that an enpl oyer who
controls or creates a worksite safety hazard may be |iabl e under
the Cccupational Safety and Health Act even if the enpl oyees
threatened by the hazard are solely enpl oyees of another

enpl oyer.)

MULTI - EMPLOYER WORK SI TE EXCEPTI ONS: “THE CREATI NG EMPLOYER, THE
EXPOSI NG EMPLOYER AND THE CONTROLLI NG EMPLOYER CI TATI ON POLI CY
See Universal Construction Company, Inc. v. Occupational Safety
and Health Review Commission, 182 F.3d 726, 730 (10th Cr. 1999);
Beatty Equipment Leasing, Inc. v. Secretary of Labor, United
States Dep’t of Labor, 577 F.2d. 534 (9th G r. 1978); Solis v.
Summit Contractors, Inc., 558 F.3d 815 (8th Cr. 2009); Murphy
v. Stuart M. Smith, Inc., 53 Ml. App. 640 (1983); Baltimore
Gas & Electric Co. v. Thompson, 57 Md. App. 642, 651-52
(1984) (recognizing the “actual control exception”); Brady
v. Ralph M. Parsons Co., 82 M. App. 519, 528 (1990), afr’d,
327 Md. 275 (1992) (recognizing the “assunmed duty”
exception).

Facts: Pursuant to an oral contract between C&M and Baysi de
Properties, Inc. (Bayside), the general contractor, C&M was to
finish fram ng a row hone. Bayside began the renovation project,
“gutting” the building and framng the first floor, |eaving
not hi ng but a “shell.” Wen C&M began its work, all that was in
pl ace were the exterior walls and a roof. The first floor had a
rectangul ar opening prior to C&M s work for the steel staircase
that was to be installed in the basenent at a |ater date. C&M
had agreed to frame the second and third floors of the building,
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| eavi ng openings in the floors for staircases to be installed
directly above the existing opening in the first floor. Nocar,
an HVAC sub-contractor, had been working on the third fl oor of
the row home when he asked one of the other two enpl oyees
wor ki ng on the second floor to bring himhis | adder. Nocar then

| eaned over the opening and told his co-worker “never mnd,” that
he would clinmb wi thout the |adder. Shortly thereafter, the co-
wor ker heard a | oud noise and the third co-worker heard a scream
Nocar had fallen through the opening fromthe third floor into

t he basenent. Finding no primary negligence on C&M s part, the
jury returned a verdict in favor of appellee.

Held: As this Court previously recognized in Murphy, 53 M.
App. at 643, enployers “who have either actually created a
hazar dous condition which violated specific OSHA regul ati ons and
to which its own and another’s enpl oyees were exposed . " may
be liable for OSHA violations. Accordingly, the circuit court
erred in precluding all testinony regardi ng OSHA or MOSHA because
C & M as an enployer that created the openings in the
stairwells, exposed its own enpl oyees to the hazard and | eft them
unguarded, in violation of MOSHA and could therefore be liable
under MOSHA for its violation; C & M thus, owed Nocar a duty to
mai ntain a safe workplace. To the extent that the court
prohi bited the expert fromtestifying to the existence of a |egal
duty, it did not err because the existence of a legal duty is a
question of law to be decided by a court.

In addition, the trial court did not err in submtting the
I ssues of assunption of the risk or contributory negligence to

the jury because inferences could be drawn in favor of either
party based upon the facts presented at trial.

* k% %
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Stephen P. Norman v. Scott C. Borison, et al., No. 54, Septenber
Term 2009, filed May 7, 2010. Opinion by Wight, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 54s09. pdf

Torts - Intentional Torts - Defamation - Procedure

Torts - Intentional Torts - Defamation - Defenses - Privil eqges -
Absol ute Privil eges

Facts: Appellant, Stephen Norman, was the owner, operator
and attorney for Sussex Title, LLC (“Sussex”). Appellees are
attorneys who filed a class action |lawsuit on behal f of
homeowners al |l egi ng that several conpanies and real estate
prof essi onal s engaged in nortgage fraud.

Appel | ees posted copies of conplaints filed in both state
court and federal court on the Wrld Wde Wb. Appellees did not
name Norman as a defendant or identify himby name in the state
conplaint, federal conplaint, or first amended federal conplaint.
The second anended federal conplaint does not nane Nornman or
Sussex as defendants, but the conplaint does refer to Nornman
several tinmes. Two of the appellees were also quoted in
publ i shed articles in The Baltinore Sun, The Washi ngton Post, and
The Daily Record; however, the quotes did not specifically
i dentify Norman or Sussex.

Norman filed suit for defamation in the Circuit Court for
Mont gonmery County all eging that appell ees defaned hi m by
circulating copies of the state and federal conplaints on the
internet and speaking to reporters. On appellees’ notion, the
circuit court dismssed the conplaint because: 1) Norman | acked
standing to file suit for defamation, and 2) the statenents were
protected by the absolute judicial privilege.

Hel d: The Court of Special Appeals affirmed. A conpany is
a separate entity fromits owners and sharehol ders, and the
rights and responsibilities of the conpany are separate and
distinct fromthose of its owners and sharehol ders. The owner of
a conpany, therefore, does not have standing to sue for danages
arising fromthe all eged defamati on of his conpany. Accordingly,
the Court held that Norman does not have standing to file suit
for defamation

The Court next explained that, even if it were to assune
t hat Norman does have standing, the circuit court was
neverthel ess correct in dismssing the case because the allegedly
defamatory statenents are protected by the absolute privilege.
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In so holding, the Court rejected Norman’s argunent that the
republication of court docunments on the Wrld Wde Web voi ded t he
privilege. The Court reiterated that conplaints are public
docunents and that court proceedi ngs, records, and docunents are
open to the public. The | aw does not distinguish based upon
where, or in what manner, a public docunent is viewed by nenbers
of the public. The Court concluded that the redistribution or

di ssenmi nation of pleadings to parties outside the judicial
process did not void the privileged status.

* k%
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Hansen v. City of Laurel, No. 425, Septenber Term 2009, filed
June 2, 2010. Opinion by Eyler, Deborah S., J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 425s09. pdf

TORTS - LOCAL GOVERNMENT TORT CLAIMS ACT (LGTCA) - NOTICE OF
CLAIM -SERVI CE UPON CI TY ADM NI STRATOR OF MUNI Cl PALI TY WTHI N
PRINCE GEORCGE' S COUNTY | S NEI THER STRI CT COMPLI ANCE W TH NOR
SUBSTANTI AL COVPL|I ANCE W TH SECTI ON 5-304 OF THE COURTS AND
JUDI G AL PROCEEDI NGS ARTI CLE

Facts: Jerry P. Hansen, the appellant, sued the Gty of
Laurel (the “City”), a local governnent under the Local
Government Tort Clainms Act (the “LGICA”), in the Crcuit Court
for Prince CGeorge’s County, alleging that he had been di scharged
wrongfully fromenploynent with the Gty on the basis of a
disability. The Gty filed a notion to dism ss asserting that
Hansen had not satisfied the LGTCA' s notice requirenents codified
in section 5-304. Hansen responded that he gave notice to the
Cty Administrator within the 180-day notice period. The court
granted summary judgnment in favor of the Gty on the ground that
t he notice had not been given to the proper recipient under
section 5-304.

Held: Affirned. Hansen did not strictly conply with the
noti ce requirenent because the plain | anguage of the notice
statute required that notice be given to the county attorney for
Prince George’s County, as the Gty is located in that county.
Hansen did not substantially conply with the notice requirenent
because the Gty Administrator, to whomnotice in fact was given
di d not occupy a position that is charged with investigating tort
clains against the Cty.

Hansen v. City of Laurel, No. 425, Septenber Term 2009, filed
June 2, 2010. Opinion by Eyler, Deborah S., J.

* % %
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ATTORNEY DI SCI PLI NE

By an Order of the Court of Appeals of Maryland dated My
10, 2010, the follow ng attorney has been disbarred by consent
fromthe further practice of lawin this State:

PH LI P M CHAEL STOFFAN
*

By an Order of the Court of Appeals of Maryland dated My
10, 2010, the follow ng attorney has been placed on inactive
status by consent, effective imediately, fromthe further
practice of lawin this State:

ROBERT PHI LI P THOVPSON

By an Order of the Court of Appeals of Maryland dated June
4, 2010, the follow ng attorney has been disbarred, effective
i medi ately, fromthe further practice of lawin this State

Rl CHARD WAYNE ALLI SON, |1
*

The foll ow ng attorney has been replaced upon the register
of attorneys in this State as of June 22, 2010:

C. TRENT THOVAS
*

By an Order of the Court of Appeals of Maryland dated June
28, 2010, the followi ng attorney has been indefinitely suspended
by consent fromthe further practice of lawin this State:

NELSON BERNARD DORSEY, JR
*
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JUDI Cl AL APPO NTMENTS

On May 27, 2010, the Governor announced the appoi nt nent of
V. Mchael Whalen to the Grcuit Court for Cecil County. Judge
Whal en was sworn in on June 24, 2010 and fills the vacancy
created by the retirenent of the Hon. Dexter M Thonpson.

*

On May 27, 2010, the Governor announced the appoi nt nent of
Karen Christy Holt Chesser to the District Court for St. Mary's
County. Judge Chesser was sworn in on June 30, 2010 and fills
the vacancy created by the retirenent of the Hon. John F. Sl ade,
[l
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RULES ORDERS AND REPORTS

Rul es Order pertaining to the 164 Rules Report regardi ng
foreclosures was filed on June 8, 2010:

http:// ndcourts. gov/rul es/ rul eschanges. ht m
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