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COURT OF APPEALS

ADM NI STRATI VE LAW AND PROCEDURE - SUBPOENA POAER - POAERS AND
PROCEEDI NGS OF ADM NI STRATI VE AGENCI ES, OFFI CERS, AND AGENTS -
CONSTI TUTI ONAL QUESTI ONS - FI RST AMENDVENT

Facts: Appellant Mel anie Senter Lubin, Securities
Comm ssioner for the State of Maryl and, served two subpoenas
duces tecum on appell ee Agora, Inc. seeking the identities of the
reci pients of two Agora investnment publications. The
Comm ssi oner sought this information in conjunction with an
I nvestigati on of whether Agora had violated Mil. Code (1975, 1999
Repl. Vol ., 2004 Cum Supp.), § 11-301 of the Corporations and
Associ ations Article, prohibiting fraud in connection with the
offer, sale, or purchase of securities, 8 11-302, prohibiting
fraud in advising others for consideration concerning the val ue
of securities, or 8 11-401, requiring persons acting as
i nvestment advisers in Maryland to register with the Securities
Conmi ssi on.

The Conmi ssioner sought the identities of persons who
received an email from Agora offering an investnent report, and
the identities of the recipients of the report itself. Agora
sent the email to subscribers of some of its investnent
newsl etters. The email prom sed that purchasers of the report
woul d | earn the nanme of a conpany whose stock would increase in
val ue after the announcenent of a nuclear arns reduction treaty
between the United States and Russia. The report advised
purchasing stock in the United States Enrichnent Corporation,
Inc. At |east one purchaser of the report filed a conplaint with
the Securities Conmi ssion after he foll owed the report’s advice
and | ost noney on the transaction.

After Agora refused to produce the recipient |lists pursuant
to the subpoenas, the Conm ssioner filed a conplaint against
Agora in the Grcuit Court for Baltinore City, seeking
enforcenment of the subpoenas. Agora raised the First Amendnent
of the United States Constitution and Article 40 of the Maryl and
Decl aration of Rights as affirmative defenses to the enforcenent
of the subpoenas. The Circuit Court held that the First
Amendmrent prohi bited enforcenent of the subpoenas. The
Comm ssioner noted a tinely appeal to the Court of Speci al
Appeal s. Before consideration by that court, the Court of
Appeal s issued a wit of certiorari onits own initiative.

Hel d: Affirmed. The Court held that the identities of the
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reci pients of the Agora publications were protected from

di scl osure to the Comm ssioner by the First Amendnent. The Court
first concluded that the First Anendnent protects an individual’s
choice of reading materials fromdisclosure to the governnent.
The Court then rejected the Conm ssioner’s contention that her
request for disclosure of the recipient |ists should be subject
to a |l esser standard of scrutiny than is ordinarily applied to
state action that infringes on First Anendnment rights on grounds
that the Agora publications were comrercial speech. The Court
hel d that the publications were not nere comercial speech, as
they did nore than sinply propose commercial transactions. Thus,
the Court held that the Comm ssioner nust show a substanti al

rel ati on between the information sought in the subpoenas and a
conpelling state interest in order to enforce the subpoenas.

Applying this standard, the Court held that Agora had failed
to make the requisite showing. The Court concluded that the
Conmi ssi oner had not shown a substantial relation between the
i nformati on sought and the interest of enforcing the antifraud
provi sions of the Securities Act because the Conm ssion could
det erm ne whet her Agora had commtted fraud sinply by exam ning
the contents of the enmmil and the report, which it already had in
its possession. The Comm ssioner also failed to show a
substantial relation to the interest of enforcing the investnent
advi sor registration requirenents of the Securities Act, as the
Conmi ssioner failed to show that the contents of the email or the
report were tailored to the portfolios of individual recipients.

Mel ani e Senter Lubin, Securities Comm ssioner of Mryl and v.
Agora, Inc., No. 128, Septenber Term 2003, filed Septenber 12,
2005. Opinion by Raker, J.

* k% %

ARBI TRATI ON - AGREEMENTS TO ARBI TRATE - PERSONS AFFECTED - ONLY
PARTI ES TO AN AGREEMENT TO ARBI TRATE CAN OBTAIN A STAY OF
LI TI GATI ON OF | SSUES SUBJECT TO THE AGREEMENT




Facts: Questar Hones of Aval on Courtyard, LLC (“Questar”)
IS in the business of residential and conmercial construction.
Questar was one of several general contractors in the
construction of a residential single-fam |y honme comunity.
After conpletion of the project, the Council of Unit Omers of
t he Aval on Courtyard Homes Condom nium Inc. (“Council of Unit
Omers”) filed suit inthe Grcuit Court for Baltinore County
agai nst Questar and the other contractors, alleging that the
named defendants defectively designed and constructed Aval on
Courtyard Hones.

Questar filed a third-party conplaint seeking indemity
and/or contribution fromthe forty subcontractors, suppliers, and
manuf acturers involved in the project. Thirty-nine of the
subcontractor’s agreenents with Questar for the construction
proj ect contained an arbitration clause that either nmandated
arbitration for any clains agai nst the subcontractors or gave
Questar the option to arbitrate. One third-party defendant’s
contract did not contain an arbitration cl ause.

Two third-party defendants, with a right to arbitration,
demanded arbitration, while the remaining thirty-eight either
agreed to litigation or waived their right to arbitration. The
two third-party defendants demanding arbitration filed a notion
with the Grcuit Court to stay litigation. The G rcuit Court
entered an order in effect staying all litigation between Questar
and all third-party defendants until the conclusion of the
arbitration proceedings. Questar appealed to the Court of
Speci al Appeal s and, before any adjudication by the internedi ate
court, the Court of Appeals issued a Wit of Certiorari on its
own initiative.

Hel d: Reversed in part, affirmed in part. Only parties
subject to an arbitration agreenment can be conpelled to
arbitration. Parties without an arbitration agreenent and
parties that waive their right to arbitration cannot be conpelled
to arbitration, nor should their suits be affected by those who
demand arbitration

Questar Hones of Avalon Courtvard, LLC v. Pillar Construction,
Inc., No 145, Septenber Term 2004, filled Septenber 8, 2005.
Opi nion by Cathell, J.

* % %



a VI L PROCEDURE — MOTI ON FOR JUDGVENT NOTW THSTANDI NG THE VERDI CT
(“JNOV’)- THE MARYLAND RULES ARE “PRECI SE RUBRI CS” WHI CH ARE TO
BE FOLLOAED. MARYLAND RULE 2-532 (A) PROVI DES THAT “A PARTY NAY
MOVE FOR JUDGVENT NOTW THSTANDI NG THE VERDI CT _ONLY IF THAT PARTY
MADE A MOTI ON FOR JUDGVENT AT THE CLOSE OF ALL THE EVI DENCE AND
ONLY ON THE GROUNDS ADVANCED | N SUPPORT OF THE EARLI ER MOTI ON.”
THE LANGUAGE | S MANDATORY AND UNAMBI GUOUS. FAI LURE TO RENEW THE
MOTI ON FOR JUDGVENT AT THE CLOSE OF ALL OF THE EVI DENCE NULLI FI ES
A PARTY'S RIGHT TO FILE A MOTI ON FOR JNOV FOLLON NG AN ADVERSE
JURY VERDI CT.

Facts: On February 14, 2000, Randall C. Seay (Seay), a
General Mdtors enployee was termnated for allegedly falsifying a
wor kers’ conpensation claim Seay denied fal sifying the workers
conpensation claimand argued that he was di scharged solely for
filing a claim On March 3, 2000, the Wrkers’ Conpensati on
Comm ssion (“Conmm ssion”) awarded Seay workers’ conpensation
benefits.

General Mdtors sought judicial review of the Comm ssion’s
ruling in the GCrcuit Court for Baltinore County. On January 19,
2001, the jury found that Seay did not sustain an injury arising
out of and in the course of his enploynent. Based on the jury’s
finding, the court reversed the Comm ssion’s award and di sal | owed
Seay’ s workers’ conpensation claim

Subsequently, on March 14, 2001, Seay filed a conplaint in
the Grcuit Court for Baltinore City against GM and four GM
enpl oyees (Grant, Tucker, Woten, and Jones), ultimtely alleging
wrongful term nation, defamation, and intentional infliction of
enotional distress. At the end of Seay’ s case-in-chief, both
parties made a notion for judgnent. Subsequently, the court
granted the notion for judgnent in favor of Tucker and Woten on
the wongful term nation count, and granted the notion for al
t he defendants for defamation and intentional infliction of
enotional distress clains.

Following the court’s ruling on the notion for judgnent, GW
present ed argunment regarding the proper parties in the w ongful
term nation action and questi oned whet her Seay nmet his burden of
denonstrating that he was fired “solely” for filing a workers
conpensation claim Over GMs objection, Seay’s counsel then
presented rebuttal testinony. General Mdtors neglected to renew
the notion for judgnent follow ng the additional testinony. On
March 24, 2003, a jury found that Seay was wongfully term nated
by GMand Gant. On April 3, 2003, GMfiled a notion for JNOV,
or in the alternative a notion for a newtrial. Seay filed a
notion in opposition to GMs notion for JNOV chal |l engi ng the
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merits of the notion but not on the basis that it was
procedural ly defective. On May 27, 2003, the trial court granted
the motion for JNOV in favor of GM Jones, and G ant and set
aside the jury's verdict.

On June 25, 2003, Seay filed a notice of appeal.
Not wi t hstanding Seay’s failure to preserve the issue, the Court
of Special Appeals reviewed the trial court’s ruling on the
nmotion for JNOV and reversed. On May 21, 2004, in an unreported
opi nion, the internedi ate appellate court held that although the
testinoni al evidence by Jones was i mmaterial and extraneous, GMs
failure to renew their notion for judgnment at the end of the
presentation of Seay’'s evidence nullified their right to file a
notion for JNOV under Maryland Rule 2-519 and 2-532.

Hel d: Reversed and remanded for further proceedings. The
Court of Appeals was not inclined to depart fromour state court
jurisprudence of strict conpliance with the procedural
requi renents of Rules 2-519 and 2-532 in favor of the nore
flexible interpretation of Federal Rule 50 as recogni zed by a
nunber of federal circuits. Although Seay’s rebuttal testinony
may qualify as “brief and inconsequential,” there was no
indication fromthe trial judge that GV need not renew its notion
at the close of all the evidence as nandated by the federal
exceptions.

CGeneral Mdtors neglected to renewits notion for judgnent at
the close of all the evidence as Rule 2-519(a) specifies.
Pursuant to the Maryl and Rul es of Procedure, GMs failure to
renew the notion resulted in the loss of its right to file a
motion for JNOV. As a matter of procedure, the trial judge erred
in granting the notion for JNOV. The Court of Appeals upheld the
i nternedi ate appellate court’s decision. Additionally, the Court
referred this matter to the Rules Coonmittee for study and to nake
any recomrendations it deens appropriate with regard to whet her
Rul es 2-519 and 2-532 should be nodified to allowtrial judges to
exerci se discretion to excuse, in the interest of justice, mnor
procedural defaults.

The Court of Special Appeals did not abuse its discretion
when it decided the issue of whether the nmotion for JNOV was
properly before the trial court. The question is purely a matter
of rule interpretation and does not depend on the presentation of
addi ti onal evidence. Mreover, had the procedural error been
raised at the trial |evel, the proper result would have been to
deny the notion irrespective of any efforts to correct the error.
GM was not, therefore, prejudiced by the exercise of discretion
to address the unpreserved ground for objecting to GMs noti on.



Upon remand there will be matters open for resolution by the
trial court, such as Seay’'s outstanding claimfor punitive
damages.

General Mtors Corp., et al.. v. Randall C_Seay, No. 66,
Sept enber Term 2004, filed August 10, 2005, Opinion by Geene, J.

* k%

ESTATES - ELECTI VE SHARE

Facts: Decedent’s w dow, petitioner Shirley Downes, tinely
filed four petitions to extend the tinme to elect her statutory
share of the decedent’s estate, which the O phans’ Court granted.
Petitioner filed a fifth petition for an extension twenty-two days
after the expiration of the previous extension period, which the
Court denied, citing 8 3-206 of the Estates & Trusts Article (ET)
of the Maryl and Code, which provides that the court “may extend the
time for election, before its expiration, for a period not to
exceed three nonths at a tinme, upon notice given to the persona
representative and for good cause shown.” The court also denied
petitioner’s notion to reconsider. After adm nistration of the
Estate was conpl eted, petitioner appeal ed the denial of her fifth
petition for an extension and her notion to reconsider to the
Crcuit Court. Gegory Downes, as sole surviving beneficiary of
the residuary trust, noved to intervene and to disniss the appeal
as untinely, and the court granted both notions.

The Court of Special Appeals reversed in an unreported
Qpi nion, concluding that the order approving the Fifth and Fi nal
Adm ni stration Account was the final, appeal abl e judgnent, and not
the orphans’ court’s denial of petitioner’s notion to reconsider.
On remand, the Crcuit Court ruled that, pursuant to E&T § 3-206,
It could not grant a subsequent extension once the all owabl e peri od
or current extension expired, and the Court of Special Appeals
affirmed in a reported Opinion. See Downes v. Downes, 158 M. App.
598, 857 A.2d 1155 (2004). The Court of Appeals granted certiorari
to consi der whether an orphans’ court, or a circuit court in a de
novo appeal , has discretion to accept a surviving spouse’s petition
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for extension of tinme to make an el ection under ET 88 3-203(a) and
3-206(a) and Maryland Rule 6-411(c) when the petition seeking the
extensionis filed after the previous el ection has al ready expired.

Hel d: Judgnent affirned. Al though CIP § 12-502(a)(1)
provi des that an appeal to a circuit court is to be heard de novo,
“as if there had never been a prior hearing or judgnent by the
orphans’ court” and “according to the equity of the matter,” the
Circuit Court is bound by the sane limtations set forth in ET 8§ 3-
206(a) and Rule 6-411(c) as the orphans’ court and has no greater
ability to ignore the statutory restrictions inposed on seeking
extensions of the tine to make an el ection than does the orphans’
court. The orphans’ court does not have any authority to ignore
the statutory limtation and excuse a |ate request. Although the
tine limtation inposed by ET § 3-206 is not jurisdictional in
nat ure, the orphans’ court does not have discretion to extend it or
excuse its violation, and neither Mryland Rule 6-104(a) or 6-
107(b), or the conmbination of them permt the court to ignore the
limtation. As presaged in Barrett v. Clark, 189 Ml. 116, 54 A 2d
128 (1947), an untinmely request for extension nust be denied
Al though a different |aw was under consideration in Barrett, the
same underlying principles apply. There has been no retreat from
the principle that the ability to renounce a WIIl in favor of a
statutory share is to be strictly construed and the | aw conti nues
to favor the expeditious admnistration and early settlenment of
Est at es.

Shirley L. Downes v. Gregory Downes, No. 112, Sept. Term 2004,
filed August 15, 2005. Opinion by WIlner, J.

* k% %

EVIDENCE — APPLICATION OF THE MARYLAND RULES OF EVIDENCE IN
PERVANENCY PLANNI NG HEARI NGS — MAI NTAI NI NG CONFI DENTIALITY INCH LD
ABUSE CASES.

Facts: The children, who are the subject of the permanency
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pl anning at issue, are Gegory B.-G, Mitthew B., Laione D, and
Ashley E. Petitioner is the children’ s biological nother, M. B.
Ms. B. and the children first becane involved wth the Child
Vel fare Services Unit of the Montgomery County Department of Health
and Human Services (the Departnent” in August of 2001, when Ms. B.
sought assistance in <caring for her children because she
antici pated being incarcerated due to an outstandi ng warrant. The
Department arranged for tenporary shelter, nedical treatnment for
Gregory, and foster care for the children when M. B. was
hospitalized for conplications of a pregnancy, which ended in
m scarri age.

On January 31, 2002, Laione reveal ed sexual abuse to her first
grade teacher who reported the suspected child sexual abuse to the
Departnent. A social worker enpl oyed by t he Departnent intervi enwed
the children and instructed Ms. B. to take the children to the
Sexual Abuse and Assault Center at Shady G ove Hospital to be
exam ned. The physical exam nation reveal ed signs of sexual abuse
on Laione’'s body. M. B. denied the allegations and refused to
conply with the Departnment’s request to interview the children
again. The Departnent provided a parent aide to Ms. B.

On April 22, 2002, Laione disclosed nore sexual abuse to her
teacher, who again reported the abuse to the Departnent. The
children were placed in enmergency shelter care and interviewed.
Al'l of the children reveal ed sexual abuse. On April 23, 2002, the
Circuit Court for Montgonery County, sitting as the juvenile court,
hel d an energency shelter care hearing and conmtted the children
to the Departnent for foster care placenent. The Departnent then
filed Child In Need of Assistance (CINA) petitions for all four
chil dren. The Circuit Court held adjudicatory and disposition
heari ngs on May 23 and 24, 2002. The court sustained the majority
of the factual allegations contained in the petitions. The
children were declared CINA and comritted to the Departnent to
continue in foster care. The permanency plan for the child was
reunification with Ms. B.

On March 25, 2002, the Crcuit Court conducted a pernanency
pl anni ng hearing pursuant to statute. The Departnent recomrended
changi ng the permanency plan to termnation of parental rights
(TPR)/ adopti on. Ms. B. opposed the change. The court did not
change the permanency plan at that tine and ordered Ms. B. to
undergo a psychol ogi cal eval uati on, which was conpl et ed.

A second permanency planning hearing was held on Cctober 1,
2003. The Departnent again requested that the permanency plan be
changed to TPKR/ adoption, which M. B. opposed. During this
hearing, the Department presented testinonial evidence as well as
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a ninety-nine page report including a cal endar containing entries
i ndi cating when Ms. B. failed to attend visits, a discharge summary
from Shepard Pratt for G egory, and witings by the children. M.
B. objected to the adm ssion of the report as i nadm ssabl e hearsay
and objected to opinion testinmony from the children’s social
wor ker. She al so requested that others who had been identified as
W t nesses be excluded fromthe courtroomand that the courtroom be
cl eared of all menbers of the general public. The court denied her
requests and overruled her objections stating that a permanency
pl anni ng hearing is a “species of” disposition hearing under the
Maryl and Rul es and thus, the application of the Maryland Rul es of
Evidence is discretionary outside the context of conpetency of
Wi t nesses. At the close of the hearing, the court granted the
Departnment’s petition to change the permanency plan and found t hat
t he Departnment nade reasonable efforts to reunite Ms. B. and her
children. The sane day, the court issued witten orders changing
the children’s permanency plans to TPR/ adopti on.

On Cctober 31, 2003, Ms. B. noted her appeal to the Court of
Speci al Appeal s. The court wupheld the decision to change the
per manency plan fromreunification to TPR/ adopti on and agreed with
the Circuit Court’s determnation that a permanency planning
hearing is a kind of disposition hearing because at such a hearing
the court is determning the appropriate actions that the court
shoul d take and reviewi ng the permanency plan established at the
original disposition hearing. Therefore, the court concl uded that
the Rules do not nandate the application of the Rules of Evidence
during the hearing. Moreover, the court held that the Circuit
Court’s decision to permt certain enployees of the Departnent to
remain in the courtroomduring the hearing did not constitute good
cause for overturning the Circuit Court’s decision because Ms. B.
did not show both error and prejudice.

Hel d: Affirnmed. Permanency pl anni ng hearings are di spositional
in nature and may properly be characterized as heari ngs governed by
Rul e 11-115d., in which the Rules of Evidence are not nandatory,
the Grcuit Court was not required to apply the Rul es of Evidence
during permanency planning hearings. Mreover, the Grcuit Court
did not err in failing to exclude the Departnent’s enpl oyees who
were no longer directly involved in the case because their presence
did not destroy the confidential nature of the proceedi ngs due to
their prior know edge of the facts of the case.

Inre: Ashley E., Laione D., Matthew B., and Gegory B.-G , No. 90,
Sept enber Term 2004. Battaglia, J.

* k% %



FAM LY LAW - APPEALS — PERMANENCY PLANNI NG HEARI NG

Facts: Mary S., Jessica W, Billy W, and CGeorge B. are the
children of Tammy B. The father of Mary S., Jessica W, and Billy
W is deceased and the father of George B. is Mchael B., Tamy
B.’ s husband, from whom she is now separated. Al four children
resided with both Tammy B. and M chael B. prior to the parents
separ ati on. The famly first came to the attention of the
Bal ti nore County Departnment of Social Services (DSS) when Mary S.,
then ei ght years old, alleged that she had been sexual | y abused by
M chael B., who was |ater charged and convicted. Al of the
children remained in Tammy B.’s care and during the next two years
DSS i nvestigated four additional allegations of abuse and negl ect,
i ncluding allegations that Mary S. had sexually abused Billy W

On February 7, 2002, DSS renoved all four children from Tamy
B.’s <care, placed them under energency shelter care, and
subsequently filed a petition in the Crcuit Court for Baltinore
County requesting judicial approval of shelter care for the
chi | dren. The court ordered DSS custody of the children, and
shelter care for them pending an adjudicatory hearing.
Thereafter, during the adjudi catory hearing, all four children were
declared to be children in need of assistance (CINA) and conmtted
to the care and custody of DSS for placenent in foster care. The
court al so established permanency pl ans of reunification w th Tanmy
B

Initially, DSS placed Billy W and George B. together in a
foster home; however, both boys were renoved due to allegations
that Billy W had sexually abused a younger child in the hone.
After a brief stay in another hone, Billy W was committed to a
residential treatnment center, from June 2002 until Novenber 2003,
when DSS transferred himto a therapeutic foster hone. During that
sane tinme George B. was noved to another foster hone where he has
r emai ned.

Mary S. and Jessica W were placed together in a foster hone;
after six weeks both were noved to a therapeutic foster hone. In
August 2002, Mary S. was admtted to Sheppard Pratt Hospital for
suicidal behavior, where she was diagnosed wth “aggressive
di sorder recurrent with psychosis” and “possible dissociative
di sorder.” Mary S. stayed at Sheppard Pratt for six weeks, was
di scharged and noved to transitional housing, and thento the Villa
Mari a Residential Treatnment Center for six nonths, before returning
to the original therapeutic foster home in May 2003. Jessica W
has remained in the original therapeutic foster honme the entire
time.



On June 23, 2003, DSS recommended, and the court ordered, a
change in the permanency plan for George B. fromreunification to
a concurrent plan of reunification with Tammy B. and adoption. The
court alsoincreased Billy W, Jessica W, and Mary S.’ s visitation
with Tammy B. to include one additional hour of unsupervised
visitation and maintained the same plans of reunification with
Tamry B. for the three children. Tammy B. did not object to the
mai nt enance of the permanency plans for Billy W, Jessica W or
Mary S., but contested the change in the permanency plan for George
B. and noted an appeal to the Court of Special Appeals, which
affirmed the judgnment of the Grcuit Court. While that appeal was
pending in the Court of Special Appeals, the Crcuit Court held
anot her six nonth review hearing on Novenber 10, 2003.

During the review hearing, DSS filed a report addressing the
status of each child and Tammy B.’ s efforts to conply with vari ous
servi ce agreenents, to which Tamry B. objected on hearsay grounds,
whi ch was overruled by the court. 1In addition, DSS produced its
only witness, the foster care worker, M. Kristy Caceres, who
testified about the current status of weach child and the
i nteractions anong Tammy B. and the children. At the concl usion of
the hearing, the trial court continued the commtnent of all four
children to the care and custody of DSS, and the pernmanency plans
for Billy W, Jessica W, and Mary S., as reunification wth Tamry
B. The court also ordered that Tammy B.’s visitation with Billy W
and Jessica W would remain two hours supervised per week and one
hour unsupervi sed per week. As to Mary S., the parties agreed and
the court acquiesced in the decision that Tammy B. would be
perm tted one hour supervised visitation per week with Mary S. and
that the unsupervised visitation would be suspended. Tammy B.’s
visitation with George B. continued to be three hours of visitation
with George B., but the supervised visitation was reduced to one
and a hal f hours per week. 1In addition, the court ordered that the
per manency plan for George B. should remain a concurrent plan of
reunification with Tammy B. and adopti on.

Both Tammy B. and M chael B. noted separate appeals to the
Court of Special Appeals concerning all of the children wth
respect to the admssibility of hearsay testinony during the
hearing, and from the court’s order regarding George B. In an
unreported opi nion, the internedi ate appellate court addressed the
substantive i ssues rai sed by the parties and affirnmed the judgnents
of the Crcuit Court.

Held: To be an appealable interlocutory order, an order
mai nt ai ni ng extant permanency plans either nmust operate to deprive
t he parent of the care and custody of the child or change the terns
of the parent’s care and custody of the child to the parent’s
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detrinment. Because the trial court did not change the pernmanency
pl ans for the children to deprive Tammy B. of her right to care and
custody of her children or alter the terns of her access to the
children, Tammy B.’s fundanmental rights were not inplicated.
Therefore, the trial court’s orders related to the permanency pl ans
for all of the children were not appeal able final judgnents or
interlocutory orders, which precludes review of the trial court’s
decision to adnmit hearsay testinony during the permnency pl anni ng
revi ew hearing. Thus, the judgnent of the Court of Special Appeals
was vacat ed.

Inre Billy W, Jessica W, Mary S., and George W, No. 92, Sept.
Term 2004, filed May 11, 2005. Opinion by Battaglia, J.

* k% %

JUDGVENTS - POST JUDGVENT | NTEREST - MONEY JUDGVENTS - GARNI SHVENT
- JUDGMVENT CREDI TOR IS NOT _ENTITLED TO POST- JUDGVENT | NTEREST ON
ACCRUED POST- JUDGVENT | NTEREST ON JUDGVENT

Facts: Appellee Davis filed wongful-death and survivor
actions agai nst a physician who treated their son and against the
physician's insurer. The Crcuit Court, Prince George's County,
entered judgnment on a jury verdict for appellee parents, then
reduced judgnment by remittitur. The physician's insurer appeal ed.
On grant of certiorari, the Court of Appeals held that interest on
the noney judgnent began to run on the day of first entry of
judgnent on the jury verdict, not fromthe date of the acceptance
of the remttitur. Appellant paid post-judgnent interest in the
anount ordered pursuant to a wit of garnishnent. Appellant filed
a Motion to Enter Judgnment As Fully Paid and Satisfied. Appellees
opposed, claimng that additional post-judgnment interest had
accrued during the appeals litigation, and renai ned unpaid. The
Circuit Court held a hearing on appellant’s notion and agreed with
appel | ee, ordering appellant to pay i nterest on the previously-paid
post-judgnent interest that had accrued during the appellate
litigation | eading up to the garnishnment hearing. Medical Mitual
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appeal ed questioning the propriety of the order entered by the
Circuit Court assessing interest on the garnishment judgnent.

Hel d: Judgnent reversed. The purpose of a garnishnment
proceeding is to satisfy noney judgnents with property of the
judgnment debtor in a third party hands. It determ nes whether
garni shee has any funds or property that belongs to the judgnent
debt or. Al though a garnishnment proceeding proceeds like an
original action with the judgnment creditor as plaintiff and the
gar ni shee as defendant, such actions are not original actions,
i ndependent of the actions out of which the judgnments sought to be
enforced emanate. Garnishnent proceedings are ancillary to such
actions. The original judgnent itself establishes the judgnent
debtor’s obligation to the judgnent creditor. The anmount of the
judgnments obtained in the wunderlying action to which the
garni shnent proceeding relates is necessary information, and
deci di ng which date from which post-judgnent interest was payable
is a necessary and preliminary step. Once it is determ ned that
the garnishee has the property of the judgnent debtor, the
garni shnment judgnent only nmandates paynent and the original
judgnent is satisfied.

Medical Mitual v. Davis, No. 84, Septenber Term 2002, filed
Sept enber 15, 2005. Opinion by Bell, C. J.

* k%

STATUTORY | NTERPRETATI ON - STATE PERSONNEL MANAGEMENT SYSTEM -
PUBLIC SERVICE COWM SSION - APPO NTING AUTHORITY - THE FIVE
COW SSI ONERS OF THE PUBLI C SERVICE COWM SSION (OR THE VOTE COF A
MAJORI TY THEREOF) CONSTI TUTE THAT AGENCY’ S “ APPO NTI NG AUTHORI TY”

STATUTORY | NTERPRETATI ON - STATE PERSONNEL NMANAGEMENT SYSTEM -
PROCEDURES TO BE FOLLOAED PRIOR TO TERM NATION AS THE RESULT OF
“EMPLOYEE M SCONDUCT” - IN ORDER TO CONSTITUTE “ENMPLOYEE
M SCONDUCT, " ALLEGED EMPLOYEE CONDUCT MUST | MPLI CATE AN ELEMENT OF
VRONGDA NG OR CULPABLE NEGL| GENCE
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ADM NI STRATIVE LAW - EXHAUSTION OF ADM NI STRATIVE REMEDIES -
CONSTI TUTI ONAL EXCEPTION - VWHEN AN [ NDI VI DUAL CHALLENGES THE
CONSTI TUTI ONALI TY OF A STATUTE OR REGULATI ON AS APPLI ED TO THAT
| NDI VI DUAL’ S PARTI CULAR Cl RCUMSTANCES, AVAI LABLE AND SPECI FI C
ADM NI STRATIVE REMEDI ES MJST BE EXHAUSTED BEFORE RESORT TO A
JUDI Cl AL FORUM

Facts: An at-will enployee of the Maryland Public Service
Comm ssion (“Comm ssion”), Chrys WIlson, was termnated initially
by the Chairman of the Conmm ssion, acting w thout the approval
acqui escence, or delegation of the full Comm ssion, which is made
up of five Comm ssioners (including the Chairman). According to
Ml. Code (1993, 2004 Repl. Vol.), 811-113 of the State Personne
and Pensions Article, WIlson requested an adm ni strative revi ew of
the term nation by the”head of the principal unit,” which, in this
case, was the Chairmn. She based her request for review on
certain contentions that the termnation was illegal or
unconstitutional. The Chairnman denied WIson's request, addressing
inwiting the nerits of each of her contentions.

Wlson filed suit in the Crcuit Court for Baltinore Cty
agai nst the Comm ssi on and t he Chai r man seeki ng rei nst at enent, back
pay, and benefits. Anmong her argunents were: (1) the Chairman had
no aut hority, acting alone, to termnate her; rather, an action by
the full Conmi ssion, by at |least majority vote, was necessary to
termnate her or at |least to delegate that authority to the Chair;
(2) she had been fired sub silentio for cause and thereby deprived
of inportant pre-term nation procedural due process protections;
and, (3) her firing was unconstitutional because she was term nated
for partisan political reasons. Cross-notions for sunmary judgnment
were filed. Prior to argunment on those notions, WIson took the
deposition of the Chairnman. In the deposition, although he
disclaimed that he fired WIlson for such reasons, the Chair
i ndi cated that he had not been pleased, in a nunber of regards,
with the quality of WIlson s performance in her position at the
Comm ssion and al so recounted an incident occurring in the year
prior to the di scharge where he confronted her about his suspicion
of a possibly fraudulent tinme sheet. As to the tinme sheet
incident, after WIson deni ed any w ongdoi ng, the Chairnman stated
t hat he concl uded there was i nsufficient evidence of m sconduct and
el ected not to pursue the matter further.

The Circuit Court granted WIlson's notion and deni ed that of
t he Comm ssion and Chairman. |t entered sunmary judgnent directing
the reinstatenent of WIson and awardi ng back pay and benefits.
The sole basis relied on by the court was a determ nation that the
Chai rman | acked the authority to fire WI son.



Shortly after entry of judgnment (and within 30 days thereof),
several things happened concurrently or in rapid succession. The
Commi ssion filed a post-judgnent notion asking the Grcuit Court to
reconsi der the back pay and benefits award aspect of its order. O
greater significance, the Comm ssion notified WIlson that, while
technically honoring the court’s order to reinstate her briefly,
it, by a 3 vote mgjority of the Comm ssion, was term nating her
anew. No reasons were given for the newfiring by the Conm ssion.
Rat her than submt a request for admnistrative review of the
Comm ssion’ s action, as she had done when the Chairman attenpted to
fire her, Wlson filed in the pending litigation in the Crcuit
Court a notion to hold the Comm ssion in contenpt of the court’s
or der.

The Circuit Court held a hearing to consider the notions. The
court refused to hold the Comm ssion in contenpt or reconsider the
award of back pay and benefits. Nonetheless, the court entered a
new order, essentially amending its prior grant of sunmary
judgment, whereby, in mintaining the wunlawfulness of the
Chairman’s attenpted firing of WIlson and her reinstatenent, the
court determ ned further that the Conm ssion’s purported firing of
her was unlawful as a term nation based on m sconduct w thout the
prerequi site pre-termnation procedural protections applying in
such cases, and that the Chairman could not serve as an unbi ased,
obj ective adj udi cator of any adm nistrative appeal by Wl son of her
firing. Utimately, the Grcuit Court also ordered that WIson
could not be fired in the future unless given all of the pre-
term nation protections afforded an enpl oyee who was proposed to be
fired for m sconduct.

The Comm ssion appeal ed to the Court of Special Appeals. The
Court of Appeals, on its initiative, issued a wit of certiorari
before the internedi ate appellate court could decide the appeal.

Hel d: Reversed and remanded with instructions to enter
judgnent for the Conmm ssion. Under M. Code (1993, 2004 Repl.
Vol .), 8 11-305 of the State Personnel and Pensions Article, an at-
wi || enpl oyee may be terminated only by the “appointing authority.”
Al t hough the “appointing authority” is not identified expressly
with regard to the Conm ssion, the statutory schenme in the Public
Utility Article denonstrates that the Conm ssion, as a whole, is
t he body that possesses the authority to appoint and term nate at-
wi || enpl oyees. Because the initial term nation was not effectuated
by the Conmi ssion as a whole, that term nation was unl awful .

The Circuit Court, however, also found that WIlson's
term nation was unlawful because it was the result of “enployee
m sconduct” and WIson was not afforded the statutory pre-
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termnation procedures mandated by M. Code (1993, 2004 Repl.
Vol .), 8§ 11-106 of the State Personnel and Pensions Article. Wen
an at-will enployee under the State Personnel Managenent System
clainms that his or her term nation or other discipline was unlawf ul
because the “appointing authority” did not follow the specific
procedures in 8§ 11-106, that enployee bears the burden of
denonstrating that either the “appointing authority” did not follow
properly the procedures in 8 11-106 or that the disciplinary action
was the result of sone neaningful |evel of consideration by the
“appointing authority” of alleged “enployee msconduct.” 1In this
case, WIlson did not present any evidence that she was fired, sub
silentio, as the result of “enployee m sconduct.”

Ml. Code (1993, 2004 Repl. Vol.), 8 11-113 of the State
Per sonnel and Pensi ons Article provi des a post-action
adm ni strative appeal process for enployees against whom
disciplinary action is taken. This post-action process pernmts the
enpl oyee to raise challenges to the action regarding illegality
and/or constitutionality. Inthis case, Wlson failed to submt an
appeal of her re-termnation by a ngjority of the full Conm ssion,
instead opting to file a notion to hold the Conm ssion in contenpt
of an earlier order entered in the Grcuit Court action regarding
the Chairman’s initial, but illegal, term nation of her enpl oynment.
When a statute provides an adm ni strative renedy, an affected party
ordinarily nust await a final admnistrative decision before
resorting to a judicial forum Although Maryl and courts recogni ze
an exception to the exhaustion doctrine where an i ndividual attacks

the constitutionality of a statute or regul ati on, this
“constitutional exception” applies only when there is an attack on
the statute or regulation on its face. |In this case, WIlson did

not make a facial attack on 8 11-113; instead she argued that it
was unconstitutional as applied to the circunstances of her case.
Accordingly, because she failed to note the provided for
adm ni strative appeal follow ng her re-term nation, the Comm ssion
was entitled to judgnent as a matter of |aw

Public Service Comm ssion v. WIlson, No. 133, Septenber Term 2004,
filed Septenber 13, 2005. Opinion by Harrell, J.
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WORKERS' COVPENSATI ON — UNDOCUMENTED WORKERS AS  “ COVERED
EMPLOYEES' .

Fact s: Appel | ant Desi gn Kitchen and Bat hs (Design) enpl oyed

appel l ee Diego E. Lagos (Lagos), an illegal alien. Lagos injured
his hand during his enploynent, requiring several surgeries. Both
parties agreed that Lagos’ injury nmet all requirenments of a

conpensabl e i njury under the Maryl and Wrkers Conpensati on Act, but
Desi gn argued t hat because Lagos was an undocunent ed wor ker, he was
not eligible for workers conpensation. The W rkers Conpensation
Commi ssion found in favor of Lagos. The case was reviewed by the
Circuit Court for Montgomery County, which denied Design’ s notion
for summary judgnent, granted Lagos’ notion for sunmary | udgnent,
and remanded to the Comm ssion. Design appealed. The Court of
Appeal s granted certiorari on its own initiative.

Held: Affirned. Pursuant to Md. Code Labor & Enpl oynent §9-
202(a), to be a “covered enployee” an individual nust be in the
service of the enployer, in connection with “an express or inplied
contract of apprenticeship or hire.” Subsection (b) states that
whether a minor is lawfully or unlawfully enployed is unrelated to
whet her the mnor is a covered enpl oyee. This case is thus one of
statutory interpretation.

The cl ear, unanbi guous | anguage of 89-202 i ndi cates that Lagos
i's a covered enpl oyee. Legislative history supports this statenent.
89-202 is the successor statute to Mi. Code Article 101, 21(b)(1)
which, until its replacenment in 1991, explicitly included |awful
and unl awful enployees as “covered enployees.” The revisions to
21(b) (1) were intended to be wit hout substantive change. Therefore,
Lagos’ status as a lawful or unlawful enployee is immterial.

This result is consistent with the Wrkers Conpensati on Act
and, in fact, furthers its purpose- “to protect enployees,
enpl oyers, and the public alike.” Public policy also favors the
i ncl usi on of undocunent ed workers as covered enpl oyees, and ot her
courts have hel d such

Desi gn argued that there can be no contract for work between
itself and Lagos, an undocunented worker, and therefore no basis
for workers conpensation benefits. This argunent is rejected.

The Court concluded that “an undocunented worker injured in
the course of his enploynent is a “covered enpl oyee” under 89-202
and, therefore, is eligible to receive workers conpensation
benefits.”



Design Kitchen and Baths, et al. v. Lagos, No. 82, Septenber Term
2003, filed Septenber 12, 2005. Opinion by Bell, C. J.
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WORKERS' COVPENSATI ON - UNI NSURED EMPLOYERS' FUND - OBLI GATION TO
PAY- PENALTIES - ATTORNEY FEES - LABOR AND EMPLOYMENT

Facts: This case involves 89-1002 of the Labor and Enpl oynent
Article of the Maryland Code and when it requires the Uninsured
Enpl oyers’ Fund to pay an injured worker conpensation benefits
awarded by the Wrkers’ Conpensation Conm ssion. The case al so
concerns whether the Wrkers’ Conpensation Conmm ssion nmay assess
penal ties and attorney fees under 89-728 and 89-734, respectively,
against the Fund if the Fund refuses to pay the conpensation
benefits awarded by the Comm ssi on.

On 16 February 2001, Gerald E. Danner suffered a deep
| aceration in his right armwhile working as a carpenter at 300
Cathedral Street in Baltinore, Maryland. As a result of the
injury, Danner has |ost substantial use of his left arm and has
been unable to work. On 18 April 2001, Danner filed for workers’
conpensati on benefits with the Wrkers’ Conpensation Conmi ssion.
The Commi ssion heard the claimon 6 June 2002. Stivers, Danner’s
enpl oyer at the tinme of injury, did not attend the June 6 hearing.
The Fund did attend the hearing. On 14 June 2002, the Comm ssion
deci ded the foll ow ng:

1. Danner sustai ned an acci dental personal injury arising
out of and in the course of enploynent on 16 February
2001,

2. Danner’s disability resulted from that accidenta
personal injury;

3. Danner be paid tenporary total disability at the rate
of $400. 00, payabl e weekly begi nning 16 February 2001 and
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continuing as long as the claimant remains tenporarily
totally disabl ed;

4. The correct nane of the enployer is Tinothy Stivers;

5. Tinmothy Stivers was uninsured at the tinme of the
accidental injury.

The Comm ssion, at the request of the Fund, reserved decision on a
sixth issue of whether NW Mnagenent Conpany, Inc., (NW) the
owner of 300 Cathedral Street, is a statutory enployer. Neither
the Fund nor Stivers appeal ed any of the Conmm ssion’ s findings.

Danner on the date of the order, requested paynent from
Stivers. Stivers, who did not carry workers’ conpensation
i nsurance, refused to pay the June 14 order. On 17 July 2002, nore
than 30 days after the date of the initial award and noti ce agai nst
Stivers, Danner notified the Fund of Stivers’s non-paynent and
request ed paynent of that award. The Fund refused paynent of the
award. Danner made subsequent requests on 23 August 2002 and 25
Sept enber 2002. The fund refused both requests.

On 13 Sept enber 2002, the Comm ssion deci ded that NW was not
a statutory enployer. The Fund thereafter filed a tinmely appeal
with the Crcuit Court for Baltinore Country fromthe Comm ssion’s
deci sion that NW was not the of statutory enployer. The Fund did
not appeal the award of benefits.

Concurrent to the Fund’ s appeal and possessing an unfulfilled
order for workers’ conpensation benefits, Danner filed a conpl ai nt
with the Comm ssion. On 26 Novenber 2002, the Conm ssion held a
heari ng over whether it should sanction the Fund for its failureto
pay conpensation. On 11 Decenber 2002, the Commi ssion answered the
i ssue presented in the affirmative:

The Conmmi ssion finds on the issue presented
that the answer is “YES’; and finds that the
Fund shall pay unto Frederick W Mller
Esquire, counsel for the claimant, a counsel
fee in the anount of $500.00; and shall pay
unto the claimant a 40% penalty on all noneys
due the clainmant begi nning February 16, 2001
and endi ng Novenber 12, 2001.

It is, therefore this 11th day of Decenber

2002 by the Wirker’s Conpensation Conmi ssion
ORDERED t hat the Uni nsured Enpl oyer’s Fund is
her eby assessed penalties as here in above set
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forth; and further ORDERED that the above-
entitled claimbe reset upon request.

The Fund appeal ed the penalties and attorney’'s fees order to the
Circuit Court for Baltinore County. The Circuit Court granted
Danner’s notion for summary judgnment and denied the Fund's cross
notion for sunmmary judgnent. In its ruling, the Grcuit Court
directed the Fund to pay Danner the June 6 benefits order and
Decenber 11 penalties order. The Fund appealed the Grcuit Court
finding to the Court of Special Appeals. 1In its appeal, the Fund
rai sed two issues: (1) did the unresolved i ssue of NW’'s statutory
enpl oyer status stay the Fund' s obligation to pay and (2) did the
court err in inposing penalties and attorney’s fees against the
Fund. To the former issue, the Court of Special Appeals decided
t he out standi ng i ssue of statutory enployer did not stay the Fund’s
obligation to pay conpensation awards. To the latter issue, the
court found that penalties and attorney’s fees shoul d not have been
i nposed agai nst the Fund. The Fund appeal ed the court’s finding
that an outstanding issue does not stay the Fund’s obligation to
pay. Danner cross appeal ed the Court of Special Appeal’s reversal
on the award of penalties and attorney fees. The Court of Appeals
issued a wit of certiorari on both the Fund s appeal and Danner’s
cross appeal .

Hel d: Judgnent affirned. In this case, the court interprets
sections of the Labor and Enpl oynent Article of the Maryl and Code.
The applicabl e sections of the Labor and Enpl oynent Article are (1)
89-1002 - pertaining to the Fund' s obligation to pay the
conpensation award, (2) 89-728 - pertaining to the Conm ssion’'s
right to assess penalties against the Fund, and (3) 89-734 -
pertaining to the Comm ssion’s assessnent of attorney fees agai nst
t he Fund.

Section 9-1002 does not require the Fund to pay a Wrkers’
Conpensation Award where there is a tinmely appeal or the raising of
i ssues follow ng a Comm ssion award. However, this exenption from
paynent should not extend to the appeals of collateral issues

because that would defeat the purpose of providing tinely
conmpensation to the i njured worker who woul d then have to withstand
nore litigation in order to recover workers’ conpensation.

Moreover, reading 89-1002 in conjunction with the anti-stay
provi sion of 89-741 indicates that the exenption from paynent the
Fund enj oys should be read narrowy.

Section 89-728 permts the Conmi ssion to assess sanctions
agai nst enployers and insurers. The Fund is neither an enployer
nor an insurer. Because the Fund is not an enpl oyer or an insurer,
the Conmi ssion’s right does not apply to the Fund. Although it
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could be argued that the Fund is an insurer because it stands in
the place of the uninsured enpl oyer, the Fund is not an insurer in

all practical effects. It is a government entity and does not
profit from the benefits it provide. Moreover, its liability
accrues only when the uninsured enployer refuses paynent. For

t hese reasons, the Fund cannot be included within the reach of §9-
728.

Section 9-734 permts the Conm ssion to assess attorney’s fees
agai nst those who unreasonably institutes proceedings. In this
case, attorney fees should not be assessed against the Fund.
Al t hough the Fund was wong in not paying the conpensati on award,
it did not act unreasonably. It denied paynent on a reasonable
t hough wrong interpretation of 89-1002. For this reason 8§9-734
shoul d not apply.

Uni nsured Enpl oyers’ Fund v. Danner, No. 110, Septenber Term 2004,
filed 7 Septenber 2005. Opinion by Harrell, J.
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COURT OF SPECIAL APPEALS

ADM NI STRATI VE LAW - 30-DAY PERI OD FOR | MPOSI NG DI SCI PLI NE _UNDER
SECTI ON 11-106(b) OF THE STATE PERSONNEL AND PENSI ONS ARTICLE -
“BRIGHT-LINE” RULE OF WESTERN CORR INST. v. GEIGER, 371 MD. 125

(2002).

Facts: The appellant, Stanley MC ellan, was a Correctional
Oficer Il with the Division of Pretrial Detention and Services.
I n Novenber 2001, McClellan inforned a security guard at Mondawn n
Mal | that an unidentified individual had fired shots at himwhile
he was alone in a nearby parking lot. Sol othal Thomas, a forner
BCDC i nmat e supervi sed by McC el l an, had been shot and wounded at
the sane tinme and |ocation. Thomas informed the police that
McCl el | an was present

with himwhen a man shot at them MCellan was interrogated by
BCPD detecti ves. On Decenber 3, 2001, the BCPD contacted the
Di vi sion about the incident and McClellan submitted a Matter of
Record, explaining that he did not see Thomas at the tine of the
shooting. The followng day, MCellan submtted a second MOR
stating that he had reported to the detectives that he noticed a
red car on the day of the shooting. Detective Robar, in a
menor andumr ecei ved by the Di vi si on on Decenber 20t h, recounted the
events of the interrogation and informed he would investigate
further to determine MCellan’s involvenent in the shooting.
Maj or Ri chardson, Conmander of the Division's Bureau of Special
Qperations, submtted a nenorandum to Division Conm ssioner
Fl anagan, inform ng himof the pending investigation.

In 2002, a BCPD report issued to the Division reveal ed that
gunshot residue had been found on Mdellan’s left hand.
McClellan, in an MOR on April 11, 2002, explained that a m stake
was made in the report, as he had not been near a firearm
Di vi sion Maj or Richardson advi sed the Conm ssioner that McCellan
had vi ol at ed several Departnent Standards and provi sions of COVAR
Deputy Conmmi ssi oner Brown signed McCl ellan’s Notice of Term nati on.
The term nation notice was approved, and McC ellan’s appeal to the
Secretary was denied. The appeal was forwarded to the Ofice of
Adm ni strative Hearings, where MClellan filed a notion to dism ss
the termnation as untinely. The ALJ found that the Division had
conplied with the 30-day period and affirnmed the term nation by the
Di vi si on. In an action for judicial review, the circuit court
affirnmed the ALJ’ s deci sion.

Hel d: Vacated and remanded to the circuit court wth

instructions to remand to the Departnent for further adm nistrative
proceedi ngs not inconsistent with this opinion. There was not
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substantial evidence in the record to support the ALJ's finding
that McCl ellan’s appointing authority did not, under SPP section
11-106(b), acquire know edge of the m sconduct for which discipline
was inposed nore than 30 days before the date that disciplinary
action was taken. Action was taken on April 30, 2002.
Commi ssi oner Fl anagan was, by statute, the appointing authority for
McCl el | an. Deputy Conmi ssioner Brown was acting as McCellan's
appointing authority upon delegation by Comr ssioner Flanagan.
Maj or Ri chardson and the Bureau enpl oyees working directly for him
were acting as agents of Conm ssioner Flanagan; therefore, the
know edge acquired by them was inputed to Conm ssioner Flanagan.
The evi dence showed that McClellan was term nated for m sconduct
occurring in Novenber and Decenber 2001 and April 2002. The
appointing authority had know edge in Decenber 2001 of m sconduct
sufficient to order an investigation, even absent the gunshot
residue results, with one exception - the appointing authority did
not have know edge until April 11, 2002, of MCdellan's false
statenents in the MOR submitted on that date. The disciplinary
action based on m sconduct in Novenber and Decenber 2001 was not
taken tinely; action based on m sconduct in April 2002 was taken
timely.

McClellan v. Departnent of Public Safety and Correctional Services,
No. 1391, Septenber Term 2004, filed Septenber 19, 2005. Opinion
by Eyler, Deborah S., J.
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CH LD CUSTODY - UNI FORM CHI LD CUSTODY JURI SDI CTI ON ACT (“UCCIA") -
UNI FORM CHI LD CUSTODY JURI SDI CTI ON AND ENFORCEMENT ACT (“UCCIEA") -
F.L. TITLE 9.5; F.L. 88 9-201 TO 9-224 - STATE - DI VORCE ACTI ON -
CH LD CUSTODY - APPO NTMENT OF COUNSEL FOR CHI LD.

Facts: Deepa Garg filed a conpl ai nt agai nst her husband, A ay
Garg, seeking a limted divorce, custody, and child support. M.
Garg, M. Garg, and their child, Chaitanya, are natives of India,
where they were living when the parties separated in March 2002.
Ms. Gargis a US. citizen, M. Garg had been a | awful U. S
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resident, and the child allegedly qualified for U S. citizenship.

In April 2002, M. Garg initiated custody proceedings in
| ndore, India. In the sane nonth, Ms. Garg filed an action for
“mai ntenance” in Minbai, India. 1In My 2002, when Ms. Garg |left
Indiawith the couple’s son, no custody order had been i ssued by an
I ndi an court.

Ms. Garg filed her action in the Crcuit Court for Baltinore
County on February 24, 2003, alleging that M. Garg physically
abused her and their child. On March 7, 2003, Ms. Garg filed an
“Ex Parte Motion for Emergency Custody,” notifying the trial court
that M. Garg filed an action in India but naintaining that
jurisdiction was proper in the circuit court.

On April 11, 2003, M. Garg filed a “Verified Energency Mtion
to Dism ss Pursuant to Maryl and Uniform Child Custody Jurisdiction
Act Because Custody Proceedings Are Pending in India.” He alleged
that Ms. Garg “abducted” Chaitanya from India to Maryland; the
court in Indore had jurisdiction of the custody di spute as of April
8, 2002; and Ms. Garg was served in Baltinore with an ex parte
order issued by the Indian court on February 25, 2003. Therefore,
M. Garg urged the trial court to decline jurisdiction in M.
Garg’' s action pursuant to the UCCIA

On April 28, 2003, Ms. Garg filed a request for an energency
custody hearing and a notion to strike M. Garg’'s notion to
dism ss. She agreed with M. Garg that she recei ved a sutmmons from
the Indore court on February 25, 2003. However, she maintai ned
that this date was one day after she filed her conplaint in the

circuit court. Ms. Garg further urged the court to assune
jurisdiction over her action, <claimng that Mryland was
Chaitanya’s “home state.” Ms. Garg’s notion was denied by the

trial court.

Thereafter, on May 2, 2003, Ms. Garg filed a Motion to Appoi nt
Counsel for Mnor Child, pursuant to F.L. 81-202. M. Garg opposed
the notion, arguing that it would be “prenature” to appoi nt counse
for Chaitanya.

On May 6, 2003, M. Garg noved to dismss Ms. Garg’ s action,
claimng insufficiency of service of process. He also filed an
opposition to Ms. Garg’s notion to strike his notion to dismss.
M. Garg argued that I ndia was Chaitanya s hone state, and t hat Ms.
Garg could not “create hone state jurisdiction through her own
illegal actions,” such as “abduct[ing]” the child fromIndia and
bringing himto Maryland. M. Garg also alleged that Ms. Garg was
awar e of pending custody proceedings in India when she filed her
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conplaint in Maryl and.

On Septenber 3, 2003, the circuit court issued a “Ruling”
stating that Ms. Garg’'s notion to appoint counsel for Chaitanya
woul d be “held in abeyance by the court” until after the court
“rule[d] on the issue of jurisdiction.”

On Sept enber 23, 2003, the court held an evidentiary hearing,
at which nunmerous witnesses testified. At the conclusion of the
hearing, the court declined to accept jurisdiction and di sm ssed
the entire case, including the divorce action. It determ ned that
t he UCCJA applies to foreign nations, so long as their | aws do not
of fend public policy. Further, the court ruled, based on the
testinony of the parties’ experts, that there was no ground to find
that Indian |aw was at odds with the public policy of Maryland.
And, it found that Maryland was not Chaitanya’s “hone state,” in
view of the fact that Ms. Garg inproperly renoved Chaitanya from
India. Moreover, the court determ ned that Ms. Garg was properly
served by the Indian court and had already submtted to that
court’s proceedings. The court also found no energency based on
al | eged abuse. Thereafter, the court awarded M. Garg travel costs
and attorney’s fees.

Hel d: Di sm ssal vacat ed; case r emanded f or further
pr oceedi ngs.

Prelimnarily, the Court decided that the trial court erredin
di sm ssing the divorce action when it dism ssed the custody case.
According to the Court, Ms. Garg was entitled to pursue her divorce
action in the circuit court, separate formthe custody case. The
Court noted, however, that, upon remand, the circuit court should
resol ve, inter alia, M. Garg's claim that he was not properly
served with process.

The Court further concluded that, under the circunstances, the
trial court should have granted Ms. Garg’s request for appoi nt nent
of counsel for the child. The Court recognized the conplexities of
the UCCIA, the inportance of the custody issue, and the recent
enactment of the UCCIEA, and explained that, because Chaitanya
would be profoundly affected by the outcome of the case,
fundanment al fairness suggested that he shoul d have had a | awyer to
articulate his interest and to assist on the critical issues that
were determ native of his future.

However, the Court agreed with the circuit court that the
UCCJA and UCCIJEA apply to international custody disputes, so |ong
as the foreign country’'s child custody laws do not violate
fundanmental principles of public policy. The Court noted that
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effective October 1, 2004, the UCCIA, F.L. 88 9-201 through 9-224,
was repealed by ch. 502, Acts 2004. The provisions are now
codified in Title 9.5 of the Famly Law Article and are known as
the “Maryland Uniform Child Custody Jurisdiction and Enforcenent
Act,” or "UCCIEA.” The Court explained that the UCCIEA resol ved
the ambiguity present in the UCCIA regardi ng whether that statute
had international application. In the Court’s view, the plain
nmeani ng of the UCCIEA nakes clear that the term*“state” applies to
foreign nations, so long as the foreign custody | aw does not of fend
public policy. Mreover, the Court concluded that the trial court
properly determned that India is deened a state for purposes of
this custody case, so long as its child custody |aw does not
violate “fundanmental principles of human rights.” F.L. 8§ 9.5-
104(c).

In light of its decision to remand, the Court vacated the
award of attorneys’ fees and costs, pending the outcone of the
cust ody case. The Court explained that, if the trial court
concl udes that an award of attorney’s fees and costs i s appropriate
under the UCCJEA, it shoul d determ ne whet her the | odestar anal ysis
applies under Friolo v. Frankel, 373 Ml. 501 (2003), and Manor
Country Club v. Flaa, 387 M. 297, 300 (2005).

Deepa Garg v. Ajay K. Garg, No. 1707, Septenber Term 2003, filed
Septenber 2, 2005. Opinion by Holl ander, J.

* % %

CRIM NAL LAW - CONFESSI ONS - VOLUNTARI NESS - POLI CE DECEPTI ON.

Facts: The appellant, Leroy Lincoln, Jr., was arrested and
charged with nmurder and conspiracy to commt nurder of his father,
Leroy Lincoln, Sr. He noved to suppress oral and tape-recorded
statenents he gave during a police interview The interview took
place in a 6x9 room wth the appellant sitting in a chair at a
table. He was not handcuffed, nor under the influence of alcohol
or drugs. The appellant, a high school graduate, was given his
Miranda rights and signed an “Explanation of Rights” form to
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I ndi cate that he understood them The police did not threaten or
coerce the appellant, or make prom ses of lenient treatnent in
exchange for his statenents. The interview | asted one hour and 30
m nut es, during which tinme the appellant never asked for use of the
bat hroom for nedicine, or for food or beverages.

During the interview, a Baltinore City Police Detective told
the appellant that he was “willing to discuss the contents of the
case files.” He renoved three photographs from the files and
showed them to the appellant. One was a photograph of the
appel I ant. On the back was witten in a nmessy script, “That’s
Juni or whose father he and I killed for Ms. Geralene.” 1t appeared
to have been signed by “John Urich,” another suspect in the
murder, although the detective later admtted that he wote the
statenent and signature. Another photograph was of John U rich
On the back was printed, “This is John[.] Junior Said He Hit
Junior’s Father in the Head, While They Snoked Weed Wth H m And
Killed Hni,]” which was followed by the apparent signature of
“Moni que Peterson,” the appellant’s girlfriend at the tinme of the
mur der . The detective also had witten that statenent and
signature. The third photograph was of the appellant’s nother, and
t he reverse contained the statenent, “That’s Ms. Ceral ene. She set
up the murder of Junior’s dad.” That statenment, which was al so
witten by the detective, was unsigned.

After the appellant was shown the photographs, he denied
knowi ng anyt hi ng about the nurder and his denmeanor did not change.
When the Detective later told the appellant that his nother had
i mplicated him however, the appellant confessed to participating
in the nmurder. The Circuit Court for Baltinore City denied the
appellant’s notion to suppress, and a jury convicted him of
conspiracy to conmt nurder

Held: Affirmed. The Court rejected the bright-line rule in
State v. Cayward, 552 So. 2d 971 (Fla. Dist. C. App. 1989),
that, when police used fabricated docunents in interrogation, any
statenent obtained is rendered involuntary per se. |Instead, the
Court determ ned that the operative question is whether, under the
totality of the circunstances of the interrogation, including the
use of fabricated docunents, the statenent was freely and
voluntarily made by the defendant, who knew and understood what he

was saying when he said it. It observed that, in this case, the
statenents on the photographs were handwitten and did not create
the appearance of authority or reliability. Further, the

statenents contained information that was nostly true, gathered
during the course of the investigation. Finally, the Court found
it significant that the appellant did not confess i medi ately after
vi ew ng t he phot ographs, but confessed only after hearing that his
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not her had inplicated himin the nurder. Because there was not hing
el se coercive about the interrogation, the Court held that the
totality of the circunstances established that the statenment was
vol untary.

Lincoln v. State, No. 742, Septenber Term 2004, filed Septenber
14, 2005. Opinion by Eyler, Deborah S., J.

* % %

CRIM NAL LAW - UNANI MOUS VERDICT - FINALITY OF VERDI CT - DECI SI ON
TO TAKE PARTI AL VERDI CT.

Fact s: Appel l ant, Corey Caldwell, was charged with crines
arising from the shooting of two individuals, which were tried
together before a jury. During jury deliberations, the court was
alerted to the early closure of the courthouse on Thursday,
Sept enber 18, 2003, and the probability of a total closure the next

day, due to Hurricane |sabel. The court interrupted the
del i berations and was infornmed that the jury had not reached a
unani nous verdict on three of the counts at that tine. Jur or

Nunmber Two renminded the court of her inability to resune
deli berations the followi ng Monday. Further questioning evinced
confusi on about the nunber of votes for each count. The court,
over defense objection and refusal to accept an 11-nenber jury,
el ected to accept partial verdicts on 11 counts and declared a
mstrial on the three renmaining counts on which no verdict was
ret ur ned.

Hel d: Reversed and renmanded. The trial court erred in
accepting partial verdicts that were nunerically conpl ete but were
tentative votes. The State constitutional requirenment of unanimty
of assent for a verdict in a crimnal case neans that verdict nust
be unanbi guous, unconditional, and final in the sense of not being

provi sional or tentative. Tentative votes, |like conditional votes,
are not given wth unani nous consent because they are not intended
to be final. The court’s authority to accept a partial verdict

does not enconpass the power to accept a tentative verdict, thereby
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making it irrevocable. The verdicts actually returned by the jury
were tentative verdicts. The foreperson’s statenents before

during, and after he read the verdicts reveal ed that the jury was
still engaged in the bargaining process on all counts when it was
abruptly interrupted, and that uncertainty exi sted as to the nunber
of votes on each count. A tentative verdict is defective and
cannot be cured by polling or hearkening. The partial verdicts
were accepted and entered in error. The court’s decision to grant
a mstrial on three counts did not result in any judgnent on those
counts, and therefore is not subject to appeal. The guilty verdict
on the attenpted first-degree nurder charge refl ected on the docket
sheets nust be anended to reflect the not guilty verdi ct announced
by the jury and evi denced on the transcript.

Caldwel |l v. State, No. 2439, Septenber Term 2003, filed Septenber
8, 2005. Opinion by Eyler, D. S., J.

* k% %

CRIM NAL LAW- VORDIRE - NOT CRIM NALLY RESPONSI BLE (NCR), ADVI CE
OF RRGATS - M RANDA VI OLATI ON.

Facts: Janes Logan was convicted by a jury in the Grcuit
Court for Prince George’'s County of two counts of second degree
mur der and two handgun of fenses, arising out of the shooting deaths
of two Prince George’s County Deputy Sheriffs on August 29, 2002.
Prior totrial, Logan noved to suppress his post arrest statenents,
claimng the warnings violated Miranda v. Arizona, because the
detective, inter alia, told Logan during the advisenment that the
truth would not hurt him The court denied the notion. At trial,
Logan asked the judge to pose voir dire questions to the venire
panel concerning his defense that he was not <crimnally
responsi bl e. The court asked the panel whether any nenbers or
their imediate famlies had “any experience, training, or
education in the nental health field, such as psychiatry or
psychol ogy.” However, the court declined to inquire whether the
panel would be able “to find the defendant not crimnally
responsible” if he met “his burden in this regard.”
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Hel d: Reversed and renanded. Relying on a host of appellate
cases, the Court of Special Appeals concluded that the appellant
was entitled to voir questions designed to elicit a bias about aNCR
defense. The Court was mndful that the “overriding principle or
pur pose” of voir dire is to ascertain cause for disqualification.
Al t hough the Court recogni zed the trial court’s broad discretionin
this area, the Court agreed with the appellant that his NCR def ense
was integral to his case and that there is an issue of potential
juror bias as to such a defense. The Court said: “Precisely
because the subject matter of an NCR defense is a controversia
one, the trial court should have inquired whether any prospective
jurors had reservations or strong feelings regarding such a
def ense.”

Wth regard to the Miranda issue, the Court agreed with the
appel l ant that the advi senent of rights was defective. The Court
expl ained that appellant’s claim was not predicated on alleged
i nvol unt ari ness. Rat her, he focused on the advisenent itself.
During the advisenent, and before appellant signed the waiver of
rights, the detective told Logan that “the only way this
jeopardi zes you is if you don't tell the truth.” Because that
“representation flatly contradi cted the Miranda warni ng,” the Court
was of the viewthat it “nullified what had been said” with respect
to the warnings. However, because the defense relied vigorously on
the statenent to establish its NCR defense, the Court found
harm ess error as to the adm ssion of appellant’s statenents to the
det ecti ve.

Janes Rani ah Logan v. State of Maryland, No. 2361, Septenber Term
2003, filed Septenber 7, 2005. Opinion by Hollander, J.

* k% %

CRIM NAL LAW - WAIVER CF JURY TRIAL - MARYLAND RULE 4-246(b)

Facts: This case cane to the Court of Special Appeals fromthe
Crcuit Court for Baltinore County. Appellant, Tavony Wayne Zyl anz,
rejected a plea agreenent, waived a jury trial, and was found
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guilty by the trial judge of fourth degree burglary, felony theft,
resisting arrest, and |esser included offenses. Appellant was
sentenced to a total of six years and el even nonths incarceration,
and a term of probation.

On appeal to the Court of Special Appeals, appellant argued
that his jury trial waiver was constitutionally flawed because 1)
the record did not denonstrate that it was knowngly and
voluntarily made; and 2)the trial court failed to make any fi ndi ngs
on the record that the waiver was constitutionally effective.

Hel d: Affirmed. Appellant’s clainms were not supported by the
record. The court, counsel, and appellant engaged in a substanti al
colloquy regarding appellant’s options for trial. Al though the
court did not state equivocally that it found the jury trail waiver
to have been knowingly and intelligently made, the record
denonstrates that, in the totality of circunmstances, the court was
fairly satisfied that appellant had the requisite know edge of his
right to trial by jury and that the requirenents of Mi. Rule 4-
246(b) were satisfied.

Zylanz v. State, No. 1111, Septenber Term 2004, filed Septenber
16, 2005. Opinion by Sharer, J.

* k% %

EMPLOYMENT - DI SCRIM NATION - DISABILITY - “REGARDED AS’ DI SABLED
CLAIM

Fact s: The appellant, Donald Ridgely, was enployed as a
firefighter with the Mntgonmery County Departnment of Fire and
Rescue Servi ces. After ten years of service, in 1990, he was
pronoted to the rank of Fire/ Rescue Captain. In 1998, Ridgely was
di agnosed wi th narcol epsy and rel ated cat apl exy and was prescri bed
several nedications. He reported his condition to the Departnent,
and provided a statement by his neurologist that he was qualified
towork full duty without restriction. In 2002, a physician of the
Departnent, follow ng Ridgely s annual evaluation, requested and
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received a report fromhis neurol ogi st regardi ng Ri dgel y’ s nedi cal
conditions. The Departnent’s physician placed Ridgely on no duty
status upon a finding that Ridgley' s episodes, involving knee
buckling | asting 10-15 seconds, six to seven tinmes per week, were
not controlled and represented a threat to hinmself, coworkers, and
the public, and was anal ogous to a seizure disorder, inplicating
the Jlimtations inposed by the National Fire Protection
Associ ation’ s published nmedi cal standards. Ridgely was then pl aced
on light duty. Follow ng reports fromboth doctors, the Departnent
Chi ef determ ned that Ridgley no |l onger was nedically qualified to
work as Captain and term nated his enploynment. Ridgely still was
permtted to work on |ight duty status. In 2003, Ridgely filed
suit in the Gircuit court for Mntgonmery County, alleging
di sability discrimnation. Follow ng the nedi cal recommendati on of
his neurologist and the Departnment physicians, Ridgely was
permtted to return to full duty status in October 2003. The
circuit court granted the County’'s notion for summary judgnent in
2004.

Held: Affirnmed. Summary judgnent was properly granted, based
upon these facts, because Ri dgely, a firefighter who has narcol epsy
and cataplexy, could not meke out a prima facie case for a
“regarded as” disabled enploynent discrimnation claim The
evi dence presented on the sumrmary judgnent record coul d not support
a finding that the enployer regarded Ridgely as having an
I mpai rment that substantially limted a major life activity.
Mai nt ai ni ng consci ousness, bal ance, and notor control are not major
life activities. Mreover, R dgley offered no evidence to support
an inference that the County regarded himas substantially limted
in any of these asserted major |ife activities. The inability to
perform the job of firefighter is not, as a mtter of law, a
substantial limtation on the major life activity of working.
Further, Ridgely failed to show that the County regarded him as
substantially limted in a broad range of jobs in various cl asses.

Ridgely v. State, No. 580, Septenber Term 2004, filed Septenber
15, 2005. Opinion by Eyler, Deborah S., J.
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EMPLOYMENT - DI SCRI M NATI ON - CODE ARTI CLE 49B, SECTI ON 42 - CAUSE
OF ACTION FOR VIOLATI ON OF LOCAL ANTI - EMPLOYMENT DI SCRI M NATI ON
LAWI N CERTAI N COUNTI ES, | NCLUDI NG PRI NCE GEORGE' S - SECTI ON 2-185
O PRINCE GEORGE'S COUNTY CODE; REMEDIES - BACKPAY: PUNI TI VE
DAIVAGES.

Facts: Appellant, Wendy Shabazz (“Shabazz”), was enpl oyed at
a Bob Evans restaurant in Bowie, Mryland, when she nade a
conplaint to her superiors and to the United States Equal
Enpl oynment Opportunity Comm ssion of racial discrimnation within
t he organi zati on. Shabazz was thereafter termnated from her
enpl oynent. She sued Bob Evans Farns, Inc. (“Bob Evans”), and the
restaurant’ s nmanager, Brian Martin (“Martin”), alleging retaliatory
di scharge in violation of Md. Code (1957, 1998 Repl. Vol.), article
49B, section 16(f) and section 2-185(a) of the Prince Ceorge’s
County Code, as well as unlawful enploynent discrimnation in
violation of article 49B, section 16(a) and section 2-185(a) of the

Prince Ceorge’s County Code. She sought *“econom c damages,
conpensatory damages, and punitive damages to be determ ned at
trial, plus attorneys’ fees.” She did not seek backpay or any sort

of equitable relief.

In the Grcuit Court for Prince George's County, the judge
instructed the jury that, “if you find for the plaintiff and award
damages to conpensate for the injuries suffered, you nay go on to
consi der whether to mmke an award of punitive danmages.” The
verdict sheet directed the jurors to decide liability issues
separately for each defendant, but set forth two damages questi ons:
(1) “What conpensatory damages, if any, do you award the Plaintiff
as a direct result of wunlawful conduct on the part of the
Def endant s?” and (2) “Wat punitive damages, if any, do you award
the Plaintiff against the Defendants?” Shabazz did not ask the
court to include a nom nal damage questi on.

The jury found Bob Evans not |iable on both counts, but found
Martin liable for retaliatory discharge. It awarded Shabazz “0” in
conpensat ory danmages and $85,000 in punitive danages.

Shabazz noved to revise the judgnment against Martin to refl ect
that Bob Evans was jointly and severally liable. Mrtin noved for
a judgnent notw thstandi ng the verdict (“JNOV’) on the ground that
the punitive danages award against him was not supported by a
conpensat ory damages award. The judge granted Martin’s notion for
JNOV. The court denied a post trial notion by Shabazz for
“backpay,” and to submt additional evidence on that issue. It
further denied Shabazz’s petition for attorney’s fees and costs.

Hel d: Affirnmed. Wth respect to the denial of Shabazz’s
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notion to revise the judgnent, the Court noted that the jury had
found Bob Evans not liable on all counts. Because such a finding
necessarily means the jury did not find Martin was acting within
the scope of his enploynment when he conmitted the retaliatory
di scharge, Bob Evans could not be jointly and severally |iable for
the punitive danmages award agai nst Martin.

Regardi ng the JNOV, the Court held that recovery of punitive
danmages in a cause of action under article 49B, section 42, for
vi ol ation of a Prince Ceorge’ s County anti - enpl oynent
di scrim nation ordinance i s governed by the Maryl and comon | aw of
puniti ve damages, not punitive damages |aw devel oped under Title
VIl of the federal civil rights act. A conpensatory damages awar d,
whi ch may i ncl ude a nom nal danages award, nust be a predicate for
an award of punitive damages. Here, nom nal danages were not
sought, and the jury was instructed, wthout objection, that
punitive damages could be awarded only if the jury awarded
conpensat ory danages.

Al so, as regards the denial of Shabazz's notion for backpay,
the Court held that, under article 49B, section 42, an enpl oyee nay
not recover backpay against a supervisory co-enployee. In
addition, a plaintiff who does not seek a backpay award during
trial, does not informthe court that she is seeking backpay as an
equi table renedy, voluntarily withdraws her claimfor |ost wages
fromthe jury' s consideration, and asks for backpay only after the
trial is conpleted in a post trial notion has waived that issue.

Finally, the Court held that, because the trial court had not
erred in its other rulings, Shabazz was not a “prevailing party”
under article 49B, section 42. She was not, therefore, entitled to
attorneys’ fees.

Shabazz v. Bob Evans Farms, Inc., No. 976, Septenber Term 2003,
filed Septenber 2, 2005. Opinion by Eyler, Deborah S., J.

* % *



LOCAL GOVERNMENT - GOVERNMENTAL FUNCTI ON - PROPRI ETARY FUNCTI ON -
PUBLI C PARK - PUBLIC SI DEWALK - CONSTRUCTI VE NOTI CE

Facts: Suzanne Walen, who is blind, visited Baltinore in
February 2000, to attend a neeting at the National Federation of
the Blind (“NFB"). Whal en was injured when she fell into an
uncovered utility hole while wal king her guide dog within the
boundari es of Leone Riverside Park (the “Park”), |ocated directly
across fromthe NFB office. Thereafter, Walen filed an action
agai nst the Mayor and City Council of Baltinore (the “City”).

Whal en cl ai med that the hole was “an uncovered, cenent-1lined
pit, approximtely 19" x 19" and 41" deep.” She averred that the
hol e was “l ocated exterior” to a chain link fence that surrounded
a play area “within the Park.” Mreover, Wualen clained that the
hol e was “adjacent to the sidewal k” in the area where she wal ked
her service dog. Walen nmaintained that because “this area was

nowed, it was an area that was frequented by City enpl oyees.”

According to Whalen, the City, which owns and maintains the
Park, negligently failed to assure that the hole was properly
cover ed. As a result of her fall, Walen allegedly sustained
serious injuries to her back and ankle, requiring her to use a
wheel chai r.

In response, the Cty asserted defenses of governnental
imunity, statutory i mmunity under a recreational | and use statute,
and | ack of actual or constructive notice of the danger. The City
subsequent |y noved for sunmmary judgnment. |n support of its notion,
the City argued that there was no evidence that it had actual or
constructive notice that the hol e existed. The City maintained
that Whalen failed to establish howlong the hole existed prior to
her fall, or how it came to exist. In support of its immunity
claim the Cty argued that the naintenance of public parks is a
governnmental function and that |ocal governments enjoy inmunity
with respect to torts arising out of governnental, as opposed to
proprietary, functions.

I n her oppositionto the City's notion, Whal en argued that the

City was not protected by “sovereign” imunity. According to
Whal en, the Cty was obligated to maintain streets and si dewal ks,
as well as areas “adjacent thereto.” Mreover, Wal en cl ai ned t hat

the hole “had no recreational use,” and the area where it was
| ocated did not serve the governnental function of the Park.
Further, Whal en asserted that Cty had constructive notice that the
hol e exi sted because enpl oyees who nai ntai ned the Park woul d have
observed the “deteriorated condition” of the hole.



By Order dated June 9, 2004, the Circuit Court for Baltinore
City granted the notion.

Hel d: Summary judgnent vacated; case remanded for further
proceedi ngs. The Court determined that the circuit court erred in
granting summary judgnment because the area where the hole was
| ocated arguably served a dual purpose, both governnental and
proprietary. Consequently, the Court declined to hold, as a matter
of law, that because the acci dent occurred within the boundaries of
the Park, the City was automatically protected by governnenta
I munity.

Prelimnarily, the Court considered the dichotony between
governnmental and proprietary functions of a nunicipality and
determ ned that a public park may serve a dual purpose. The Court
expl ained that a | ocal governnment is imune fromtort actions for
governnmental functions but not for proprietary ones. Noting that
a nmunicipality’'s operation and naintenance of a public park is
generally regarded as a governmental function, the Court stated
that a nunicipality ordinarily is not liable for negligence in
regard to park mmintenance or managenent.

However, the Court also comented that a nunicipality retains
a proprietary obligation to mamintain, in a reasonably safe
condition, its streets, sidewal ks, and areas contiguous to them
Accordingly, the Court explained that a |ocal governnent is not
I mmune froma tort action arising out of its obligation to maintain
public streets and hi ghways.

The Court concluded that while the nunicipality’s duty to
maintain the Park is governnental, the City’ s maintenance of
si dewal ks, streets, and contiguous areas is a proprietary function.
Therefore, because the grassy area adjacent to the sidewalk
arguably served a dual purpose, the Court explained that a jury
could reasonably conclude that soneone on the sidewalk could
nmeander off, w thout expecting to fall into an open pit.

The Court also concluded that it was for the factfinder to
deternmi ne whether the City had constructive notice of the danger.
The Court observed that there was no evidence that the Gty had
actual notice of the hole. As to constructive notice, the Court
expl ained that the hole was readily observable during daylight
hours, except to a blind person. Further, photographs of the hole
suggested that it had existed in that condition for a considerable
period of tine. Therefore, the Court determ ned that Whalen' s
evi dence was sufficient to giverise to a reasonabl e i nference that
t he defect was one of considerable duration.



Suzanne Wialen v. Mwyor & City Council of Baltinore, No. 862
Septenber Term 2004, filed Septenber 16, 2005. Qpi nion by
Hol | ander, J.

* % *

PRI SONERS - DI M NUTI ON OF CONFI NEMENT CREDI TS - SPECI AL PROJECTS -
DOUBLE- CELLI NG - EX POST FACTO

Facts: In Smith v. State, 140 Md. App. 445 (2001), the Court
was called upon to interpret certain Division of Corrections
(“DOC") regulations relating to dimnution of confinenment credits.
Qur decision resulted in the enlargenent of the availability of
special project dimnution credits for sone DOC innates. I n
response to Smith, the Secretary of Public Safety and Correctional
Services (“the Secretary”) anended t he regul ati on regardi ng doubl e-
celling dimnution credits by addi ng certain non-eligible offenses.

Appel l ants, Quintin Denby, Jesse Baltinore, Earl F. Cox, Jr.,
Kenneth E. Wbodal |, and Dani el Falcone, all serving sentences for
of fenses that were both eligible and ineligible for doubl e-celling
credits, filed inmate grievances asserting that the post-Smith
anended regulation was in violation of ex post facto standards.
After pursuing their grievances each appellant petitioned for
judicial reviewby the circuit court for the county in which he was
i ncarcerated. The trial courts entered judgnent in favor of the
Secretary in all five cases. The cases were consolidated for this
appeal .

Hel d: Reversed and remanded as to appellants Denby, Cox,

Wodal |, and Fal cone. Appellant Baltinore’' s appeal disn ssed as
noot .

When, as in the case of these appellants, an inmate i s serving
both eligible and ineligible sentences, credits nmay not be denied
for the sole reason that part of the term of confinenent is an
i neligible sentence. Moreover, an inmte may not be denied credits
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for sentences that are ineligible under the anended regul ati on, but
were eligible under the former regul ation.

Denby v. Sec’'y, Dep’'t of Pub. Safety & Corr. Servs., Nos. 1230,
1408, 1490, 1491, & 1741, Septenber Term 2003, filed July 1, 2005.
Qpi ni on by Sharer, J.

* k% *

TRANSPORTATI ON — REASONABLE AND PRUDENT SPEED REQUI RED —
EVI DENCE — LAY OPI NI ON TESTI MONY

Facts: Oficer John Kennedy testified that he was sitting in
his patrol vehicle in the parking lot of a restaurant when he saw
appel l ant, Jon Patrick Warren, wal ki ng towards a Ford Thunder bi rd.
O ficer Kennedy descri bed appel | ant as “staggering” and “swayi ng,”
and “unsteady on his feet.” After sitting in the driver’s seat of
the car for about ten mnutes, while repeatedly |ooking over at
O ficer Kennedy, appellant got out of the car and “staggered’” back
in the bar.

O ficer Kennedy returned to the parking | ot about two hours
| ater, and set up surveillance on the opposite side of the street.
The of fi cer soon saw appel |l ant drive the car out of the parking | ot
and followed him Appellant nade “a very wide turn,” was drifting
between | anes, and rapidly accel erated. The officer determ ned
that appellant was traveling 55 nph in a 40 nph zone, and stopped
appel lant’ s car.

O ficer Kennedy noticed the odor of al cohol about appellant,
that his eyes were watery and bl oodshot, and that his speech was

sl urred. When the officer asked appellant for his driver’s
license, appellant funbled through his wallet, passing over the
license several tines. Appel lant failed to conply with the

officer’'s repeated requests to turn off the ignition and exit the
car, pronpting the officer to use his Taser to stun appellant on
hi s shoul der.



The officer then hel ped appellant out of the car and | eaned
hi m agai nst the vehicl e because he was very wobbly and unsteady on
his feet. Appellant refused to performfield sobriety tests, and
was arrest ed.

Appel I ant col | apsed whil e wal king up the steps of the police
station, so Sergeant Tim Falcinelli assisted Oficer Kennedy in
t aki ng appel lant to the processing room There, appellant refused
to take a breath test. After sitting at the processing table for
about fifteen mnutes, appellant vomted. Oficer Kennedy opined,
based on his training and personal experience, that appellant was
“hi ghly inpaired by al cohol.”

Two other officers testified for the State. Oficer Craig
Cupiello testified that he observed that appellant’s eyes were
bl oodshot and watery, that he had an odor of al cohol about him and

that he seened confused and incoherent. O ficer Cupiello opined
that appellant was “driving under the influence of alcohol.”
Sergeant Falcinelli testified that appellant was “drunk” and “under

t he i nfl uence of al cohol” when he cane into the station house. The
sergeant based this opinion on his observations that appellant
could not walk, “reeked” of alcohol, slurred his words, and had
red, watery, and bl oodshot eyes.

Appel | ant was convicted by a jury of driving in excess of a
reasonabl e and prudent speed, under Maryl and Code (1977, 2002 Repl .
Vol .), 8 21-801(a) of the Transportation Article, and driving while
inpaired (“DW”), under 8§ 21-902(b).

Hel d: Reversed in part, affirnmed in part. The State did not
present sufficient evidence to sustain appellant’s conviction for
driving in excess of a reasonabl e and prudent speed under Maryl and
Code (1977, 2002 Repl. Vol.), 8§ 21-801 of the Transportation

Article. This section requires drivers to reduce speed to a
reasonabl e and prudent level to account for existing conditions
that create “actual and potential dangers.” Darkness that attends
nightfall is not a condition of the sort contenplated by

§ 21-801(a). Nor is driver behavior, such as exceeding the speed
limt or driving erratically, a condition covered by 8 21-801(a).
Because no evidence was offered to establish that conditions
exi sted that required appellant to reduce his speed, the conviction
for violating 8 21.801(a) is reversed.

The DW convictionis affirmed. The trial court did not abuse
its discretion in permtting three police officers to offer |ay
opi nion testinony that appellant was “drunk,” “under the influence
of al cohol,” and “highly inpaired by al cohol,” because perceivVving
whet her soneone is intoxicated does not require specialized
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know edge.

Warren v. State of Maryland, No. 476, Septenber Term 2004, filed
Sept enber 8, 2005. Opinion by Barbera, J.
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By an Oder of the Court of Appeals of Mryland dated
Sept enber 20, 2005, the followi ng attorney has been disbarred by
consent, effective immedi ately, fromthe further practice of lawin
this State:
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practice of lawin this State:
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By an Order of the Court of Appeals of Mryland dated
Sept enber 20, 2005, the followi ng attorney has been disbarred by
consent, effective inmredi ately, fromthe further practice of lawin
this State:

ROBERT RYAN TOUSEY
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