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COURT OF APPEALS

ATTORNEYS - ATTORNEYS LIENS - BANKRUPTCY - EFFECT OF DI SCHARGE -
STATUTORY ATTORNEY'S LI EN

Facts: Lori Denise Rhoads retained Fred S. Sommer to file an
enpl oyment discrimnation |awsuit against her former enployer.
Sommer filed a federal suit on behalf of Rhoads. In February 1997,
the United States District Court for the District of Mryland
granted sunmary judgnent to the forner enpl oyer on ni ne of Rhoads'
ten clains. I1d. A jury subsequently found in the enployer's favor
on the remaining claim

On March 27, 1998, Rhoads filed a voluntary petition for
Chapter 7 bankruptcy. In her bankruptcy schedul es, Rhoads |isted
Fred S. Somrer, Esq. as a creditor hol di ng an unsecured nonpriority
claimin the amount of $190,000 for |egal services. Rhoads also
di scl osed on her petition's statenment of financial affairs that she
was party to a "[c]ivil claimfor damages, "which had resulted in
a "judgnent for defendant 3/4/96, tinme for appeal has not expired."
After review ng Rhoads’ petition, the bankruptcy trustee filed a
report of no distribution on May 8, 1998, rel easing to Rhoads any
interest she mght have in her civil claim

Sommer filed a reply brief in My 1998 on Rhoads’ behalf
regardi ng her notion for judgnment as a matter of | aw and notion for
new trial, originally filed in March 1998 and now active again
because the bankruptcy trustee relinquished her claim Relations
bet ween t he parti es soured, however, and Somrer officially w thdrew
as Rhoads’ attorney in August 1998.

On Septenber 28, 1998, Somer sent notice of his attorney’s
lien to Rhoads and to counsel of her former enployer. Somrer
asserted a right, pursuant to Md. Code (1999, 2006 Cum Supp.), 8
10-501 of the Business Qccupations & Professions Article and M.
Rule 2-652, to “a lien on any judgnent, award, or settlenment”
Rhoads may receive in connection with Rhoads v. FDIC, Civil Action
No. B-94-1548 (D. Ml.).

Rhoads proceeded with her appeal largely pro se, and the
United States Court of Appeals for the Fourth Grcuit reversed the
District Court on one issue and remanded for a new trial on that
cause of action. I n Decenber 2002, a federal jury awarded Rhoads
damages of $120,006. Rhoads noved for an award of attorney’s fees
and costs, and Sommer noved to intervene. The federal district
court denied both notions.



Sommer filed a conplaint in the Crcuit Court for Mntgonery
County, seeking a declaration that his attorney’'s lien was valid
and enforceabl e agai nst Rhoads’ judgnent. The Circuit Court held
that a plain reading of the retainer agreenent indicated that
Sommer had waived his right to a statutory lien in the event that
he did not obtain a judgnment in favor of his client.

Sommer filed a tinmely appeal to the Court of Special Appeals.
The Court of Special Appeals held that Sommer did not waive his
right to an attorney’s lien in the retainer agreenent, that the
attorney’s lien was not extinguished in bankruptcy, and that
Rhoads’ procedural due process rights were not violated. Rhoads
filed a petition for wit of certiorari, which we granted.

Held: Affirnmed. Maryland's statutory attorney's lien states
that "an attorney at law has a lien on: (1) a cause of action or
proceeding of a client of the attorney at law fromthe tinme the
cause of action arises or the proceeding begins . . ." 8§ 10-501.
The Court of Appeals held that the plain |anguage of 8§ 10-501
establishes a lien fromthe inception of a cause of action, and
nothing in the |anguage of the parties’ retainer agreenent could
reasonably be interpreted to nean that Somer waived his right to
assert a statutory attorney’s lien.

The Court of Appeals held also that Sonmer properly asserted
his right to alien in accordance with Ml. Rule 2-652, as required
by 8§ 10-501 (d). Under Mi. Rule 2-652, "[a]n attorney who has a
lien under [8 10-501] may assert the lien by serving a witten
notice by certified nail or personal delivery upon the client and
upon each person against whomthe lien is to be enforced.” Rule
2-652 does not require an attorney to perfect the lien within a
particular tinme or before a bankruptcy proceeding. Thus, Somrer's
lien was created before Rhoads filed her bankruptcy case, and, as
an in rem claim the lien survived the bankruptcy discharge even
t hough Somrer did not assert the lien by providing notice in
accordance with Rule 2-652 until after the bankruptcy discharge.
Furt hernore, Rhoads’ procedural due process rights were protected
because Mil. Rul e 2-652 provides for notice and an opportunity to be
heard. M. Rule 2-652 (b) and (c).

Lori Denise Rhoads v. Fred S. Sommer, et al., No. 127, Septenber
Term 2006, filed August 27, 2007. Opinion by Raker, J.
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ATTORNEYS - ATTORNEY DI SCI PLI NE - CONFLI CT OF | NTEREST W TH FORMER
CLIENT - COVMON | NTEREST DOCTRINE | NAPPLI CABLE - AN ATTORNEY' S
FI DUCI ARY DUTY TO PROTECT A FORMER CLIENT'S CONFIDENCES 1S A
BROADER OBLI GATION IN AN ATTORNEY DI SCI PLI NARY MATTER THAN THE
EVI DENTI ARY RULE GOVERNI NG ATTORNEY- CLI ENT PRI VI LEGE

ATTORNEY DI SCI PLI NE - M SCONDUCT - AN ATTORNEY VI OLATES MRPC 8. 4(c)
BY MAKI NG AN | NTENTI ONALLY FALSE STATEMENT, OR ONE HE OR SHE KNOWS
TO BE FALSE, RATHER THAN ONE THAT MERELY IS THE RESULT OF A M STAKE
OR M SUNDERSTANDI NG

Facts: The Attorney Gievance Conm ssion, acting through Bar
Counsel, filed a Petition for Disciplinary or Renedial Action
against WlliamL. Siskind alleging violations of Maryl and Rul es of
Pr of essi onal Conduct (“MRPC’) 1.4, 1.7, 1.8, 1.9, 1.15, 8.1, and
8.4(c) in connection with his transactions involving a business
associ ate naned Frank Zokaites. Before the hearing on the
al | egations, Attorney Gievance Conm ssion abandoned all charges
save the alleged violations of MRPC 1.9 and 8.4(c). The hearing
j udge conduct ed an evidentiary hearing on the Petition and rendered
findings of fact and recommended concl usions of |aw, which stated
his determ nation that Siskind commtted the ethical violations
all eged. The follow ng facts, found by the hearing judge, were the
predi cate for those violations.

On February 15, 2004, Siskind filed a conplaint inthe Grcuit
Court for Baltimbre Cty “individually and as attorney for
Transaneri can Cormercial, Ltd.,” (“TCL”), against 101 Charles, LLC
(“101 Charles”) and Zokaites, seeking to enforce the terns of a
contract executed on Septenber 15, 2004, which conveyed ownership
of 101 Charles fromTCL to Zokaites. The entity, 101 Charles, was
formed in July 2002 for the purpose of renovating and marketing an
office building in dowmtown Baltinore known as the Jefferson
Bui | di ng.

The hearing judge concl uded that Siskind fornerly represented
101 Charles as its attorney from the entity’ s inception in July
2002 until Septenber 15, 2004. Because Siskind fornerly
represented 101 Charles, the hearing judge determ ned that Siskind
violated MRPC 1.9 when he initiated the contract suit on February
15, 2005 against his forner client.

The hearing judge found the first of two violations of MRPC
8.4(c) based on Siskind's msrepresentation that he had not
received a loan from Frank Zokaites. In March 2002, Zokaites and
Siskind entered into a Collateral Agreenent, which provided for a
| oan of $151,550 to Siskind to enable Siskind to satisfy a lien on
a New Mexico investnent property. Contradicting the Coll atera
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Agreenent, however, was a Prom ssory Note dated March 20, 2002
i ndicating that the borrower of the $151,550 was TCL. Further, a
nortgage, dated April 4, 2002, securing the $151,550 |oan, naned
TCL as the nortgagor

The hearing judge believed this di screpancy to be a deliberate
attenpt by Siskind to obscure who was the true obligor of the | oan.
As support for this conclusion he indicated that Siskind, when
drafting and signing | egal docunents, generally uses his nane and
TCL interchangeably. Thus, it was not a m stake or oversi ght when
Siskind used his own nane as the borrower in the Collateral
Agreenent. At other tines, however, Siskind was nore precise in
using his name or that of TCL. Furthernore, Siskind nmade
i nconsi stent statenents about the identity of the | oan recipient
regardi ng the New Mexi co property.

Accordingly, the hearing judge concluded that Siskind

personal |y borrowed noney from Zokaites. In a April 5, 2004
deposition of himtaken in the course of his personal bankruptcy
case, however, Siskind stated, “1 have not personally borrowed any
noney fromM . Zokaites.” The hearing judge concluded that Siskind

knowi ngly testified fal sely under oath when he stated that he never
personal |y borrowed noney from Zokaites.

The second violation of MPC 8.4(c) stemmed from a
determ nation by the hearing judge that Siskind testified falsely
at the deposition in his personal bankruptcy case that he

represented Zokaites as counsel. The hearing judge disbelieved
Siskind's explanation that his testinobny was incorrect and the
result of confusion related to his advanced age. Ther ef or e,

Siskind failed to prove by a preponderance of the evidence his
defense of m stake. Siskind never served as Zokaites’'s attorney.

Siskind filed exceptions to the hearing judge s findings of
fact and concl usi ons of |aw.

Hel d: Di sbar nent. Exception to violation of MRPC 8.4(c)
relating to obligor on the |oan sustained, all other exceptions
overrul ed. The Court found clear error in the hearing judge' s

conclusion that Siskind was the recipient of the loan from
Zokaites. The Promi ssory Note and nortgage i ndicated clearly that
TCL was the recipient of the loan. This arrangenent contradicted
the Col | ateral Agreenent because after the Agreenent was drafted,
Zokaites requested that Siskind restructure the transaction in
order to substitute TCL as the recipient of the |oan.

The Court overruled Siskind' s two other exceptions. Siskind

first argued, unsuccessfully, that his former representation of 101
Charl es and the contract action against his fornmer client were not
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substantially related. |In particular, Siskind contended that Bar
Counsel failed to prove that there was a substantial risk that
i nformation confidential to 101 Charles was utilized by Siskind in
his later suit against 101 Charles. The hearing judge s findings
wer e supported by the requisite quantum of proof.

Siskind also argued unsuccessfully that by virtue of the
“conmon interest doctrine,” any confidential information he nmay
have attained by virtue of fornmerly representing both 101 Charl es
and TCL nmay be w elded against 101 Charles in a subsequent suit
against it by TCL. The Court opined that the “commobn interest
doctrine,” which states that confidential information divul ged by
co-clients to a shared attorney | oses its confidential nature when
litigation arises between the fornmer co-clients as the result of a
breakdown in their comon interest, was inapplicable. The Court
reasoned that the ethical duties to protect the confidences of
former clients and avoid conflicts of interest are broader than the
evidentiary privilege on which the common interest doctrine is
based. Further, the Court held that Siskind inproperly *changed
sides” in a substantially related natter.

The Court rejected Siskind' s purported distinction between
sel ect other rules of attorney conduct that require a show ng that
a lawer knowi ngly made a false statenent and MRPC 8.4(c), which
Si skind contended is violated only when the knowingly false
statenent is nade with the intent to deceive or mislead. Conmon
sense dictates that a person who knows that his or her statenment is
fal se necessarily has the intent to deceive. The “intent” el enent
t hat Si skind imagi ned to be the m ssing ingredient in Bar Counsel’s
al l egations and proof against him neant only that “in order to
establish its case against [an attorney], Bar Counsel is required
to prove with clear and convincing evidence that [the attorney’ s]
supposed fal se statenents were nade with the knowledge that such
statenents were fal se when he nmade them” In other words, the
m srepresentation nust be nmade by an attorney who knows the
statement is false, rather than the product of m stake,
m sunder st andi ng, or inadvertence.

The Court concluded that disbarnment was the proper sanction
given the well-settled rule that acts of dishonesty, fraud, or
m sl eadi ng behavi or often warrant di sbarnent. Neither the hearing
j udge nor the Court found any mitigating circunstances.

Attorney Grievance Commission of Maryland v. William L .Siskind,
M sc. Docket AG No. 22, Sept. Term 2006. Filed August 24, 2007.
Qpinion by Harrell, J.
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CONSTI TUTI ONAL LAW — FOURTH AVENDMENT — SEARCH AND SEI ZURE

Fact s: On COctober 14, 2003, Oficer Charles Haak nmade a
routine traffic stop of a vehicle, driven by Patterson, for failing
to stop at a stop sign and for operating a vehicle with an
I noperative brake light. During the stop Oficer Haak detected the
odor of burnt marijuana. Wen he attenpted to conduct a pat-down
search of Patterson, Patterson fled on foot. At one point during
t he ensuing chase O ficer Haak | ost sight of Patterson. The chase
ended when Patterson was taken to the ground by Oficer Haak.
According to O ficer Haak, a black, Uncle Mke’ s Sidekick holster
was recovered fromthe ground underneath Patterson. On Cctober 15,
2003, Oficer Haak and three other officers returned to the scene.
They spoke with an eyew tness, Christopher Lauer who had observed
the chase the day before. The eyewitness had |ost sight of
Patterson at the sanme point in the chase as Oficer Haak. The
police officers searched the area. No gun was found; however
Lauer, who was in the wooded area bei ng searched at the sane tine
as the officers, found a small silver magazine. According to
O ficer Haak, the size of the magazi ne corresponded with that of
t he hol ster all egedly found under Patterson the day before. Police
t hen began surveillance of Patterson and his two brothers. Based
on this surveillance, police concluded that Patterson was
tenporarily living in a notel room rented by his brother. On
Novenber 17, 2003, thirty-four days after the incident in question,
O ficer Haak applied for a search warrant to search the notel room
for a firearmor evidence of firearmownership. Wen the warrant
was executed, crack cocai ne, marijuana, and drug paraphernalia were
recovered fromthe notel room

On Novenber 20, 2003, Patterson was charged with possessi on of
cocai ne, possession with intent to distribute cocai ne, possession
of marijuana, and possession of paraphernalia. The Grcuit Court
refused to suppress the evidence seized during the execution of the
search warrant and ultimately convicted Patterson. On appeal, the
Court of Special Appeals affirmed the | ower court concludi ng that
there was a substantial basis for the issuing judge to determ ne
that sufficient probabl e cause existed to i ssue the search warrant.
Because the Court of Special Appeals concluded that there was
sufficient probable cause, it did not apply the Fourth Amendnent
excl usionary rule. On Decenber 6, 2006, the Court of Appeals
granted certiorari.

Hel d: Affirnmed. The search warrant was based on an affidavit
that failed to establish probabl e cause that Patterson was keepi ng
a gun in the notel roomrented by his brother. However, because
the officers executing that warrant were entitled to rely on a
judge’ s determ nati on of probabl e cause, pursuant to the Leon good
faith doctrine, the evidence was properly admtted.
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Patterson v. State, No. 83, Septenber Term 2006, filed August 24,
2007. Opinion by Geene, J.

* k% %

CRIM NAL LAW- WAI VER OF RIGHT TO COUNSEL - MARYLAND RULE 4-215(a)
MAY BE SATI SFI ED WHERE A DEFENDANT, WHO PRAYS A JURY TRIAL IN THE
DI STRI CT COURT, THUS TRANSFERRI NG THE CASE TO THE C RCU T COURT,
RECEI VES ALL APPLI CABLE ADVI SEMENTS AND INQU RIES, ALBEIT IN A
Pl ECEMEAL AND CUMULATI VE FASH ON ACROSS MULTI PLE APPEARANCES | N THE
DI STRICT AND C RCUI T COURT.

CRIM NAL LAW- WAIVER OF RIGHT TO COUNSEL - ABUSE OF DI SCRETI ON -
TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON I N FI NDI NG THAT DEFENDANT
WAI VED BY | NACTI ON HER RI GHT TO COUNSEL WHERE THE RECORD SHOWS THAT
DEFENDANT APPEARED W THOUT COUNSEL NUMEROUS T1 MES BEFORE THE COURT,
DEFENDANT DI D NOT _EVI NCE ANY CONFUSI ON REGARDI NG HER RI GHTS AS THE
RESULT OF THE METHOD OF RECEIVING THE ADVI SEMENTS UNDER RULE 4-
215(a), THE TRIAL JUDCGE |1 NQUI RED | NTO THE DEFENDANT’ S REASON FOR
APPEARI NG W THOUT COUNSEL, AND THE COURT DETERM NED THAT THE
DEFENDANT’ S EXCUSE WAS W THOUT MERIT.

Fact s: On June 25, 2004, Montgomery County Police Oficer
Janes CGeary was driving honme on Route 15 in Frederick County.
Oficer Geary observed a vehicle, with its headlights unlit,
traveling directly towards himin his lane of traffic. He swerved
to the right in order to avoid a head-on collision. He
subsequently called for assistance from Frederick County |aw
enf orcenent personnel, made a U-turn, and foll owed the vehicle. As
he pursued the vehicle, Oficer Geary observed the car narrowy
m ss other vehicles in oncomng traffic and saw its headlights
flickering on and off. Eventually, the car pulled into the parking
| ot of a townhouse devel opnent. Geary approached the vehicle and
identified Lorinda Ann Broadwater as the driver. She adnmitted to
himto drinking at a bar that night.

Wthin mnutes, Frederick County Deputy Sheriff Chris

Schreiner arrived on the scene. He observed that Broadwater’s eyes
were wat ery and bl oodshot and t hat an odor of al cohol emanated from
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her vehicle. The Deputy attenpted to adm nister standard field
sobriety tests, but Broadwater, who had difficulty keeping her
bal ance, could not performthe tests as instructed. A prelimnary
breath test reveal ed that she had a breath al cohol content of .19.
As a result, Deputy Sheriff Schreiner placed Broadwater under
arrest.

Later that same day, Broadwater was charged in the District
Court of Maryland, pursuant to that court’s exclusive origina
jurisdiction over the charges, with negligent driving, failing to
illum nate headlights, driving under the influence of al cohol, and
driving while inpaired by alcohol. She was taken pronptly before
a District Court Comm ssioner and received copies of the charging
docunent and a Notice of Advice of Right to Counsel

Approaching three nonths l|ater, on Septenber 21, 2004,
Broadwat er appeared, w thout counsel, for trial before the
Honor abl e Janice Anbrose of the District Court. At this initia
appear ance, Judge Anbrose confirned that Broadwater had received
copi es of the charging docunents and i nfornmed her of the specific
charges | evi ed agai nst her and t he maxi rumpenal ti es for each crine
i f convicted, in accordance with the provisions of Maryl and Rul e 4-
215(a) (1) and (3). Broadwater subsequently prayed a jury trial and
her case was transferred to the Grcuit Court.

Br oadwat er appeared on Cctober 8, 2004 at an initial hearing
in the Grcuit Court for Frederick County, before the Honorable
John H. Tisdale, again without counsel. |In addition to setting a
trial date of Novenber 8, 2004, Judge Ti sdal e descri bed to her her
right to be represented by counsel and the inportance of having a
| awyer, and advi sed Broadwater further of the possibility that a
further appearance w thout counsel mght result in the court
finding that she waived her right to counsel by inaction, thus, in
conjunction wth Judge Anbrose’s advisenents, satisfying the
requi red advi senents pursuant to Rule 4-215(a)(2) and (5).

On Novenber 8, 2004, Broadwater, yet again w thout counsel,
appeared before the Honorable Theresa M Adans for trial. Due to
a previously-scheduled trial to which Judge Adans was conmitted and
a shortage of other judges available on that day to try
Broadwat er’s case, Broadwater’s trial was continued to January 24,
2005. Before concluding the proceedi ng on Novenber 8, Judge Adans
stressed to Broadwater the “right to and i nportance of counsel” and
the “potential for waiver by inaction” portions of the required
Rul e 4-215(a) litany relative to the new trial date. On January
24, 2005, when Broadwat er appeared for trial before the Honorable
G Edward Dwyer, Jr., she again was w thout counsel. Judge Dwyer
ordered a three-week postponenent and set a new trial date for
February 14, 2005.
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On February 14, 2005, Broadwat er appear ed before Judge Ti sdal e
for trial. After an inquiry into the reasons why Broadwater was
present in Circuit Court for the fourth tine wi thout counsel, Judge
Tisdale found that she had waived, by inaction, her right to
counsel under Maryland Rule 4-215(d) and proceeded to trial.
Br oadwat er represented herself.

At the conclusion of trial, the jury convicted Broadwater on
all counts. After nerging the | esser included offense of driving
while inpaired into the conviction for driving while under the
i nfl uence, Judge Ti sdal e sentenced Broadwater to six nonths in jail
for the driving under the influence of alcohol conviction,
suspending all but thirty days. The Court also fined her $750 for
driving while under the influence of al cohol and $100 each for the
convictions of negligent driving and failure to illumnate
headl i ght s.

Represented by the Ofice of the State Public Defender,
Br oadwat er appeal ed to the Court of Special Appeals. The Court of
Speci al Appeals affirmed the judgnents of the Circuit Court for
Frederick County, concluding that Maryland precedent and the
specific |anguage of Rule 4-215 suggested that the pieceneal
advi sement situation appearing on this record satisfied the
requi renents of Rule 4-215(a). Broadwater v. State, 171 M. App.
297, 909 A 2d 1112 (2006). The Court reasoned that the Rul e does
not require a unified set of advisenents at a single hearing at
whi ch one judge provides each and every of the required Rule 4-
215(a) advi senents. Rat her, the “conbined salvo of inquiry and
i nformati on” provided by Judges Anbrose, Tisdale, and Adans, on
Sept enber 21, 2004, Cctober 8,2004, and Novenber 8, 2004,
respectively, satisfied the advi senments due Broadwater. The Court
of Appeals granted Broadwater’s petition for wit of certiorari.

Hel d: Affirmed. The Court first exanm ned each of Broadwater’s
appear ances before the District and Crcuit Courts and determ ned
that, at wvarious points, she received each of the required
advi senents in Maryland Rule 4-215(a), nanely (1), (2), (3), and
(5, with (4) being inapplicable because wai ver was found through
Broadwat er’ s i nacti on pursuant to sub-section (d) of the Rule. 1In
the District Court, Broadwater was advised of her rights under
(a)(1) and (3), but did not receive the (a)(2) oral advisenent on
the record concerning the right to and i nportance of counsel or the
(a)(5) oral advisenent detailing the potential for waiver by
i nacti on upon a repeated appearance in court wthout counsel. At
her first GCrcuit Court hearing, however, Judge Tisdale supplied
the m ssing requirenents of Rule 4-215(a) and conpleted the |itany
of advi senents pursuant to (a)(2) and (5). He did not repeat the
advi senents that had been given at the District Court (neither the
charges nor the naxi mum perni ssible penalties had changed).
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Rel ying on Gregg v. State, 377 Ml. 515, 833 A 2d 1040 (2003),
the Court of Appeals first explained that Rule 4-215(a) could be
satisfied on a pieceneal basis by two different judges of a Circuit
Court, over the course of two separate hearings, so long as a
def endant recei ved each and every on-the-record advi senent required
by the Rule through the conbined efforts of the two Gircuit Court
judges. Gregg, 377 Md. at 554, 833 A 2d at 1063. The Court then
exam ned the Court of Special Appeals’s reasoning in McCracken v.
State, 150 MJ. App. 330, 820 A 2d 593 (2003), which held that
advi semrents given by the District Court may be credited towards
satisfaction of the requirenents of Rule 4-215(a) when the Circuit
Court consi ders whet her wai ver occurred, where a defendant appears
in District Court, pursuant to that Court’s exclusive original

jurisdiction, without counsel, and prays a jury trial. 150 M.
App. at 355, 820 A .2d at 608 (relying on Moore v. State, 331 M.
179, 184, 626 A 2d 968, 970 (1993)). The Court rejected

Broadwater’s reliance on Johnson v. State, 355 M. 420, 735 A 2d
1003 (1999), distinguishing that case on the basis that the
def endant had appeared before the District Court strictly for a
prelimnary bail review hearing and not pursuant to that court’s
exclusive original jurisdiction, unlike the defendants in Gregg,
McCracken, and Broadwater here.

Synt hesi zi ng the reasoning and holdings in these cases, the
Court of Appeals determned that, so long as the Grcuit Court did
not possess exclusive original jurisdiction over the charges, and
a defendant’s case is transferred fromthe District Court to the
Crcuit Court as the result of a jury trial demand, the
requirenents of Rule 4-215(a) may be fulfilled in pieceneal,
cumul ative fashion by advisenments rendered by judges of the
District and Gircuit Courts. The Court further noted that, when
enacting Rul e 4-215(a), the Rules Commttee’ s i ntended that a judge
could rectify those gaps in the Rule 4-215 litany left by his or
her predecessors in a case and still find effective waiver. Bowers
v. State, 124 M. App. 401, 412, 722 A 2d 419, 425 (1999).
Finally, the Court enphasized that adopting Broadwater’s argument
woul d render nugatory or neani ngl ess phrases in the Rule such as
“if the record does not disclose prior conpliance.” M. Rule 4-
215(d).

Turning to Broadwater’s situation, the Court determ ned that
the requirenents of Rule 4-215(a) had been net satisfactorily.
Br oadwat er appeared initially in the District Court pursuant to
that court’s exclusive original jurisdiction, prayed a jury trial,
thus transferring the case to the Crcuit Court, and received each
and every of the on-the-record advi senents due under Rul e 4-215(a).
The Court recogni zed the potential for confusion on the part of a
defendant resulting froma serialized approach to conpliance with
the Rule, but explained that this potential could be protected
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agai nst in the case-by-case anal ysis of each record where wai ver is
f ound. Because Broadwater’'s record did not evidence any actua
confusion, the Court held that she had received adequately the
advi senment s due under Rul e 4-215.

After exam ning a series of cases in which defendants argued
that the trial judge, by finding waiver, had abused his or her
di scretion, the Court determ ned that Judge Tisdale did not abuse
hi s di scretion when he found t hat Broadwater wai ved by i nacti on her
right to be represented by counsel at trial. Judge Tisdale
exam ned Broadwater’'s offered explanations as to why she had
appeared nunmerous tines in court w thout counsel, asked her about
the problens she perceived with the State’'s particul ar discovery
responses, and determined that, in Iight of the fact that she had
approximately five nonths in which to retain an attorney after
first being told of the inportance of counsel, she effectively
wai ved her right to counsel by inaction. Because these actions
satisfied sub-section (d) of Rule 4-215 and Broadwater had been
repeat edl y advi sed of the potential for waiver by inaction through
nunmer ous appearances in court w thout counsel, the Court rejected
Broadwat er’ s contention that Judge Ti sdal e abused hi s di scretion by
findi ng wai ver by inaction.

Lorinda Ann Broadwater v. State of Maryland, No. 123, Septenber
Term 2006, filed Septenber 13, 2007. Qpinion by Harrell, J.

* k%

ZONING - PROPERTY UNDER COVWON OWMERSH P - PERM TTED USES -
STORMMTER MANAGEMVENT (SWM - SWM FACI LI TIES, AS AN ANCI LLARY USE

ARE CONTEMPLATED BY THE ZONI NG SCHEME DESPI TE THE LACK OF THEIR
EXPRESS I NCLUSION AS "USES' IN THE PERM TTED USE ENUMERATI ONS I N
THE ZONI NG ORDI NANCE

ZONI NG LAWBALTI MORE COUNTY - EUCLI DEAN SPLI T- ZONED PROPERTY UNDER
COVMON OANERSHI P - | NTERI OR ACCESS ROADS - PLACEMENT OF THE ACCESS
ROAD DI D NOT VI OLATE THE RESOURCE CONSERVATI ON PROVI SIONS OF THE
ZONI NG ORDI NANCE WHERE THE ROAD SERVES | DENTI CAL PERM TTED USES | N
BOTH THE R C._ 2 AND R C 5 ZONES.
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Facts: Dorothy Surino and Jeanne Gough, the |and owners and
their sel ected devel oper, Gayl ord Brooks Realty Conmpany, submtted
to Baltinore County a proposed developnent plan for the
construction of seven single-famly detached dwellings. Under the
"Rural Protection and Resource Conservation" ("R C.") area zoning
in the Baltinmore County Zoning Regul ations ("BCZR'), 88 1A00.1 -
1A09. 8, the Property and i nmedi ately adjacent parcels of |and are
subj ect to various devel opnent requirenments ained at agricul tural,
wat ershed, critical area, and rural resource preservation. The
proposed site is a Euclidean split-zoned parcel, nmeaning that it is
traversed by a zoning boundary line. One portion of the tract is
in Baltinore County's R C. 5 (Rural-Residential) zone, while the
remai nder is inthe RC 2 (Rural-Agricultural) zone. The primary
rel evant difference between the them is that the R C 5 zone
permts greater density in terms of single-famly detached
dwel lings within the zone.

Vehi cul ar access to the otherw se | and-| ocked | ots, accordi ng
to the developnent plan, is to be provided by a private road
leading into the interior of the R C 5 zoned |and. The access
road enters the proposed subdivision in the RC 5 zone, crosses
briefly the RC 2 zone, and then back into the R C. 5 zone, where
it eventually termnates in a cul-de-sac. The design and | ocation
of the interior access road follows generally the existing natural
t opography of the Property.

Al so at issue was the placenent of a stormwater nanagenent
("SWM') facility onthe R C. 2 zoned section of the Property which,
according to the record, is intended to accommobdate stormater
runoff fromthe R C 5 lots and surroundi ng areas. Section 4-204
of the Environnent Article of the Maryland Code (1982, 2007 Repl.
Vol .), when construed in conjunction with Baltinmre County Code 88
33-4-104(b), 32-6-107, 32-4-410(c), and 33-4-101 to 33-4-116,
mandat es that, unless the proposed devel opnment qualifies under a
set of enunerated exceptions in the Baltinore County Code (none
appl i cabl e here), no proposed | and devel opnent in the County nay
commence unless the devel oper/l andowner obtains from the | ocal
governnment approval of a stormwater managenent plan. The SWM
facility in the present case is proposed to be located entirely
within the R C. 2 zoned | and, adjacent to the private access road.

The Bal ti nore County Zoni ng Comni ssi oner and Board of Appeal s
approved the proposed devel opnment. Petitioners, neighbors of the
proposed devel opnent, sought judicial reviewin the Grcuit Court
for Baltinore County, challenging whether a proposed stormater
managenent ("SWM') facility and private residential access road,
the fornmer designed primarily to serve new single-famly
residential construction on lots in Baltinore County's R C. 5 zone
and the latter serving those lots and a lot in the RC 2 zone,
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both may be placed on the R C. 2 zoned portion of the split-zoned
tract. The Crcuit Court reversed, holding that placenent of the
SWM facility on the RC 2 portion of the devel opnent violated
exi sting zoning regulations. The Crcuit Court, however, found no
zoning problem with regard to the access road. The Court of
Speci al Appeals, in an unreported opinion, reversed-in-part and
affirmed-in-part the judgnent of the Circuit Court, holding that
there exi sted "no zoni ng i npedi nent s" what soever to t he devel opnent
pl an. The People's Counsel of Baltinore County, along with Long
Green Vall ey Community Association, filed with this Court a tinely
Petition for Wit of Certiorari. It was granted.

Hel d: Affirmed. Respondent s posited initially t hat
construction and operation of a SWMfacility "is not a use within
t he contenpl ati on of the zoni ng regul ati ons" because t he managenent
of stormwater is not addressed as such in the enuneration of
permtted uses in the BCZRin the RC. 5 or RC 2 zones. Rather
than constituting a "use"” in and of itself, M. Code (1982, 2007
Repl. Vol .), Environnent Article, 8 4-204; Baltinore County Code §
33-4-104(b), Respondents contended that, because devel opnent
regul ati ons and zoning | aws are separate, but interrel ated bodies
of law, the SWMfacility, at |east under the circunstances of the
present case, falls outside regulation by the BCZR, notw t hst andi ng
Petitioners' assertion to the contrary.

The Court noted that, while zoni ng regul ati ons and subdi vi si on
controls reqgulate different aspects of the land use regulatory
continuum the two regulatory schenes are intended to conpl enent
each other in ternms of the safety, health, and general welfare of
t he comuni ty at | ar ge. Zoni ng regul ati ons and
subdi vi si on/ devel opnent controls, along with the establishnment of
a master plan in a particular locality, serve additional conmmon
objectivesinterns of the effective, efficient, and consi stent use
of land within simlarly-situated districts, especially when
Eucl i di an zones, such as the R C. zones, are concerned.

Nowhere in any of the relevant cases explaining the
di fferences between zoning and subdivision regulation is there an
i ndi cation that inprovenents required by a subdivision regulation
may be placed anywhere the devel oper w shes, regardless of an
i mprovenent's |location relative to internal zoning boundaries and
their requirenents. Respondents' interpretation that a SW
facility is not contenplated by, and therefore not subject to the
BCZR generally and the R C. 2 and R C. 5 regul ations specifically,
when required in conjunction wth single-famly residential
permtted use, defies |ogic and comobn sense because, at the sane
time, it is required by the subdivision controls as a condition of
approval of that subdivision. Nonetheless, when an infrastructure
i nprovenent ancillary to an otherwise permtted residential
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subdivision is required as a condition to county approval of the
devel opnment plan, sone flexibility is inplied in the definition of
the "uses" which are subject to the zoning regulations of the
county, particularly when certain other provisions of the sane
zoni ng reqgul ati ons, despite the absence fromthe enuneration of the
permtted "uses" in the particular zone of the particular "use,"
contenplate specifically that wutilization of the |Iand. See
generally BCZR 88 1A07. 8. C. 1; 1A08. 6. C. 1; 1A09.7.C 1
(contenplating, in other provisions of the resource conservation
zoning regulations, the construction and placenent of SW
facilities despite their lack of absence as "uses" in the BCZR

Regar di ng whether it was proper to approve the SWMfacility's
proposed |location, the entire purpose in requiring adequate
stormivat er nmanagenent is "to protect, maintain, and enhance the
public health, safety, and general welfare by establishing m ni nrum
requi renents and procedures to control the adverse inpacts
associ ated with increased stormmater runoff.” This coincides, to
sonme degree, with one of the stated purposes of the BCZR resource
conservation zones to "[p]rotect both natural and nman-nade
resources from the conmpromising effects of specific forns and
densities of developnent.” BCZR § 1A00.2.B

The record reflects that the SWMfacility design was based on
the topography, the location of inpervious surfaces on the
Property, and achi evi ng a pre-devel opnent rate of stormnater runoff
after devel opnent. The CBA determned that "if the SWMfacility
were |located in the R C. 5 zone, that change would result in nore

uncontrol | ed or unmanaged runoff." Al though runoff directed to the
SWM facility will originate primarily in the RC 5 zone, the
runoff originating fromthe RC. 2 portion of the road will flow

additionally into the SWM facility, such that the facility is
ancillary to the single-famly dwellings in both the RC 5 and
RC 2 lots, which are uses permtted of right in both zones.

Based on the evidence in this record, if the Comm ssioner and
CBA, charged wwth interpreting the resource conservati on provi sions
of BCZR, chose to place enphasis on the environnmental inpacts
associated with placenent of the SWMfacility, a conclusion based
on those environnental inpacts to approve the devel opnent pl an was
not unreasonable or irrational. The CBA's conclusion also is
reasonabl e considering that the BCZR provisions relating to the
overal | resource conservation zoning schenme contenpl ate expressly
the provision of SWM facilities, to be sited according to
t opogr aphi cal consi derati ons.

Turning to the access road, the RC 2 and RC 5 zoning

regul ati ons do not conflict where there is evidence on the record
that the road is designed to service identical permtted uses in
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bot h zones. In the present situation, each zone allows single-
famly, detached residential dwellings as primary uses permtted as
of right. Streets and ways are permtted as of right in both zones
in order to provide access to mmjor roads for the purposes of
ingress and egress. Wile Leimbach Construction Co. v. Mayor and
City Council of Baltimore, may be said to support the proposition
that "each zone is designed and structured with uniformty and to
be sel f-contained with respect to principal and accessory uses," we
find nothing in the BCZR, the subdivision regulations, or our
precedents indicating that, when a split-zoned property, in which
both portions are under conmmon ownership when developed, is to
contain infrastructure inprovenents ancillary to permtted uses
consistently allowed in both zones, the relative infrastructure
nmust be located entirely within the nore densel y-devel oped zone.

People's Counsel for Baltimore County, et al. v. Dorothy Surina, et

al., No. 111, Septenber Term 2006, filed August 23, 2007. Opinion
by Harrell, J.

* k%
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COURT OF SPECIAL APPEALS

CONSTI TUTI ONAL LAW — RI GHT TO PRI VACY — CONFLI CT BETWEEN PATI ENTS
R GHT TO PRI VACY I N MEDI CAL RECORDS VS. GOVERNVMVENT AGENCY’ S RI GHT
TO SUBPOENA | NFORVATION AS PART OF PHYSICI AN I NVESTIGATION IS
DECI DED BY A BALANCI NG TEST

ADM NI STRATI VE LAW - STANDARD OF REVIEW — LEGAL CONCLUSI ONS OF
AGENCY FOR DETERM NI NG WHETHER PHYSI Gl AN MUST RELEASE PATI ENTS
MEDI CAL RECORDS | S A QUESTION OF LAWTH S COURT REVI EWS DE NOVO.

Fact s: The Maryland State Board of Physicians received a
witten conplaint against Harold Eist, M D., a |icensed
psychi atrist, alleging that he was over-nedi cating three patients:
the conplainant’s estranged wife (Patient A) and two of their
children (Patients B and C). At the time, the conplainant and
Patient A were litigants in an acrinonious divorce, in which Dr.
Ei st had submitted an affidavit supporting Patient A's claimfor
cust ody.

The Board i ssued a subpoena duces tecum, conmandi ng Dr.
Eist to produce “a copy of all nedical records of” the three
patients. Wien Dr. Eist informed the patients of the subpoena,
they invoked their federal constitutional right of privacy in the
information in their records. Dr. Ei st conmunicated that fact to
the Board, as did counsel for the patients. Neither the Board, Dr.
Ei st, nor the patients instituted any | egal proceeding to enforce
or quash the Subpoena.

El even nonths later, the Board charged Dr. Eist wth
failing to cooperate with a | awful investigation conducted by the
Board, in violation of M. Code (1981, 2000 Repl. Vol., 2004
Supp.), section 14-404(a)(33) of the Health Cccupations Article.
It agai n demanded t hat he produce t he subpoenaed records. Dr. Eist
informed his patients (and their counsel) of the charge, asked
whet her they still were invoking their privacy rights, and stated
that, unless he heard fromthemto the contrary, he would assune
that they were not doing so. Wen neither the patients nor counsel
objected to the records being disclosed, Dr. Eist turned the
patients’ records over to the Board.

Utimately, a peer review evaluation of the over-
medi cation allegation was favorable to Dr. Eist, and he was not
charged with a standard of care violation. Nevertheless, the Board
pursued the failure to cooperate charge. The charge cane before an
Adm ni strative Law Judge who made a summary recomendati on i n favor
of Dr. Eist. The Board rejected that recommendati on and found Dr.
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Ei st guilty of the charge.

In an action for judicial review, the Grcuit Court for
Mont gonery County reversed the Board s decision and remanded the
matter to the ALJ for further proceedings. After a contested case
hearing, the ALJ nmade findings of fact and conclusions of |aw,
agai n recomrendi ng a disposition in favor of Dr. Eist. The Board
again rejected that recomendati on. In a second action for
judicial review, the circuit court reversed the Board s decision
and found Dr. Eist not guilty of failing to cooperate. The case at
bar is the Board s appeal fromthat judgnent.

Hel d: Judgnent of circuit court affirnmed. An agency’s right
to obtain a nedical record, as conferred by the Medical Practices
Act, codified in HO sections 14-101 et seq., is not absolute. The
Court of Appeals in Doe v. Maryland Board of Social Work Examiners,
384 Md. 161 (2004), and the Court of Special Appeals in Dr. K. v.
State Board, 98 M. App. 103 (1993), adopted a bal ancing test for
determining when a patient’s federal constitutional right of
privacy in psychiatric records nust yield to the needs of a
government agency. These factors were first collated and applied
by the Third GCrcuit Court of Appeals in United States v.
Westinghouse Electric Corp., 638 F.2d 570 (3rd Cir. 1980). These
factors are: the type of record requested, the information it
contains, the potential for harm in subsequent nonconsensual
di scl osure, the injury in disclosure to the relationship for which
the record was generated, the adequacy of safeguards to prevent
unaut hori zed disclosure, the governnent’s need for access, and
whet her there is an express statutory nandate or other public
interest mtigating towards access.

An appell ate court reviews an agency’s | egal concl usions
de novo. Neverthel ess, we give considerable weight to an agency’s
interpretations and applications of statutory or regulatory
provisions that are adm nistered by the agency. State Board of
Physicians v. Bernstein, 167 Ml. App. 714, 751 (2006).

The Board was incorrect in asserting that, under
statutory and constitutional |aw, the government agency’s right to
obtain nedical records as part of an investigation is absolute.
When Patients A, B, and C asserted their constitutional rights to
privacy after being notified of the subpoena by Dr. Eist, the
West i nghouse bal anci ng test nust then be applied.

It is apparent fromthe Doe and Dr. K opinions that the
West i nghouse bal anci ng analysis is the proper nethod to assess the
constitutional significance of the underlying facts, and therefore
it is aquestion of |awto be deci ded de novo by a review ng court.
Whil e we recogni ze the Board’ s own assessnent of its need for the
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subpoenaed records, the ultimte determ nation of whether the
Board’s need is conpelling and outweighs the patients’ privacy
interests is a question we decide de novo.

W hol d that the Board did not have a conpelling interest
in obtaining the records, for purposes of investigation, that
out wei ghed the patients’ asserted federal constitutional interests
in having the information in their psychiatric records remain
private. The Board was seeking to access psychiatric records of a
very private nature that could cause enbarrassnment if disclosed.
The request was not limted in scope or timng. The author of the
conpl ai nt received by the Board was a father/husband enbroiled in
bitter divorce proceedings wth Patient A, in addition, the
conplaint’s allegations | acked specificity and objectivity. Thus,
whi |l e t he governnent had sonme need to investigate, the conplaint’s
all egations were inmmedi ately of suspect credibility. While sone
safeguards to protect the information existed, the conplainant
still could have potentially accessed the records, causing further
harmto Patients A, B, and C. Accordingly, this Court holds that
Dr. Ei st was under no obligation to disclose the requested records
after Patients A, B, and C invoked their respective rights to
privacy.

We al so note that, even if our Westinghouse anal ysis had
affirmed the Board's decision that its interests outwei ghed those
of the patients, that would not nmean that Dr. Ei st necessarily had
failed to cooperate with a Iawful investigation of the Board. As
l ong as the doctor acts in good faith in w thholding the records
until the patient withdraws his privacy rights objection, or a
review ng court mnakes the requisite Wstinghouse analysis, the
physician is not failing to cooperate wwth a |lawful investigation
of the Board.

Maryland State Board of Physicians v. Harold I. Eist, No. 329,
Sept enber Term 2006, filed Septenber 13, 2007. Opinion by Eyler,
Deborah S., J.

* k%
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CORPORATI ONS AND ASSOCI ATI ON - CORPORATI ON LAW -- ACTI ON AGAI NST
CORPORATI ON BY SHAREHOLDER FOR UNJUST ENRI CHVENT -- ACTI ON AGAI NST
MAJORITY SHAREHODER BY M NORITY SHAREHODER FOR BREACH OF
FI DUCI ARY DUTY -- BUSI NESS JUDGVENT RULE -- CLEAN HANDS DOCTRI NE - -
R GHT TO JURY TRIAL I N UNJUST ENRI CHMENT CLAI M - - REVI SORY PONER OF
COURT _TO LONER JUDGVENT OBTAINED IN VIOATION OF CLEAN HANDS
DOCTRI NE

Facts: This case cane to the Court of Special Appeals from
the Crcuit Court for Prince George’s County. The appellant, Mark
Mona, is the 49.4% owner and former President of Mona Electric
G oup (MEG, one of the appellees. The other appellee, “Cap” Mna,
is the appellant’s father and t he founder, current president, 50.6%
owner, and chi ef executive officer of MEG After his termnation
as an officer and director of MEG WMark filed suit agai nst MEG for
wrongly failing to declare a dividend; he anended his conplaint as
an al |l egation of unjust enrichnment when it did declare a dividend,
but deducted Mark’s debts from the distribution. The deductions
consi sted of personal advances nmade to Mark, noney owed to MEG by
Peak Traders and Mona Energy (businesses owned by Mark), and
related interest. Mark also charged Cap with breach of fiduciary
duty for alleged overconpensation. His derivative action agai nst
Cap and anot her individual defendant was voluntarily dism ssed.
Finally, he sought declaratory relief finding that MEG i nproperly
made the deductions from his share of the dividend distribution.
MEG counterclaimed that Mark breached his fiduciary duty, as well
as a contract binding himto repay advances to the company upon
recei pt of a dividend distribution.

The circuit court granted MEG s notion for sunmmary judgnent
with regard to the breach of fiduciary duty claim holding that
Cap’s conpensation was determined by the Board of Directors and
protected by the business judgnent rule, and that Mark failed to
rebut that presunption. Oher clains were disposed of on notions
for judgnment, leaving only the unjust enrichnment count for the
jury, which found in favor of Mark. The jury awarded Mark an
anount equaling the deductions taken from his dividend
di stribution. MEG noved for judgnment notw t hstandi ng the verdi ct,
whi ch the court granted in part, subtracting from Mark’s danmages
the amount of an advance to Mna Energy that Mark allegedly
personal |y had guaranteed. Mark asserted at trial that he did not
guarantee the advance but that he did take advantage of a tax
deducti on associ ated with doing so. Therefore, the court concl uded
that the doctrine of clean hands barred himfromrecoveri ng on t hat
anmount .

On appeal, Mark contended that the circuit court erred in

reducing the jury award and that there was sufficient evidence for
his breach of fiduciary duty claimagainst Cap to go to the jury.
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MEG and Cap raised three appeal issues: they argued that Mark’s
claim for unjust enrichnment was equitable and should have been
decided by the court; that Mark was judicially estopped from
raising his wunjust enrichnent claim and that post-judgnent
interest should have accrued from the date of the judgnent
notw t hstanding the verdict, not from the date of the origina

verdi ct.

Hel d: Affirmed. Judgnent was properly granted to Cap on
Mar k' s breach of fiduciary duty claimbecause it failed as a matter
of | aw. Mark failed to rebut the presunption created by the
busi ness judgment rule. Also, the claimshould have been brought
as a derivative action on behalf of MEG not Mark personally. The
circuit court properly applied the cl ean hands doctrine in reducing
Mar k’ s damages. Mark did not acqui esce in the court’s reduction of
hi s damages by denmanding and accepting paynent of the adjusted
anount . Al though Mark's original claim for a dividend to be
declared was one in equity, his anended claim was for nonetary
damages and t hus was properly decided by a jury. Judicial estoppel
is inapplicable to this situation when cl ai mrs made pursuant to the
same contract were nutually exclusive because two separate
instances of litigation were not involved. Wwen a jury award is
reduced pursuant to a partially granted judgnment notw thstanding
the verdict, post-judgnent interest begins to accrue when the
original judgnment is entered on the verdict.

Mona v. Mona Electric Group, Inc., No. 2609, Septenber Term 2006,
filed Septenber 13, 2007. Opinion by Eyler, Deborah S., J.

* k%

COURTS AND JUDI CI AL PROCEEDI NGS - G VIL ACTI ON — PROCEDURE - WAI VER
AND RETRACTI ON OF OBJECTI ON

AVIL ACTION = JURY — VWHEN JURY RETIRES TO CONSI DER VERDI CT,

ALTERNATE JURORS ARE TO BE DI SCHARGED. ABSENT A RULE CHANGE

ALTERNATES MAY NEITHER LISTEN TO JURY DELIBERATIONS NOR BE
SUBSTI TUTED FOR REGULAR JURORS ONCE THE JURY RETI RES TO CONSI DER A
VERDI CT.
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CIVIL ACTION — JURY — VWHEN THERE WAS NO AGREEMENT BETWEEN ALL
PARTI ES AND THE COURT THAT ALTERNATE JURORS WERE TO BE RETAI NED
AFTER THE JURY RETIRED TO DELI BERATE, DEFENDANT AGREED (WH LE
PLAINTIFF DI SAGREED) TO RETENTION, AND THERE WAS NO EXPRESS
DI SCUSSI ON OF SUBSTI TUTI ON OF ALTERNATES FOR DEL| BERATI NG JURORS,
COURT RULED, ERRONEOUSLY, THAT RETENTION AND SUBSTI TUTI ON WERE
PERM TTED BY RULE, AND DEFENDANT TIMELY OBJECTED TO THE
SUBSTI TUTI ONS BEFORE THEY WERE MADE, DEFENDANT DI D NOT GENERALLY
WAIVE HS RIGHT TO CHALLENGE THE CIRCU T COURT' S SUBSTI TUTI ON OF
ALTERNATE JURORS FOR DELI BERATI NG JURORS

Fact s: On Novenber 14, 2003, Joyce Ginstead, the
appellant, filed suit against MNeal Brockington, MD., the
appel l ee, for negligently failing to diagnose and treat her cancer
of the retroperitoneum Ginstead prayed for a jury trial. After
voir dire, a jury of six regular jurors and four alternates was
seated. On Novenber 9, 2005, at the close of all the evidence, six
regular jurors and two alternate jurors were still seated. The
trial court proposed that the two alternate jurors be allowed to
“sit somewhere in the corner” during jury deliberations but not
participate so that if a regular juror was excused, one of the
alternates could take his place. Ginstead objected. Brockington
affirmatively stated that he did not object. The court overruled
Ginstead’ s objection and directed the regul ar and alternate jurors
according to the court’s proposal.

After two days of deliberations, the jury was deadl ocked:
three to three. Juror nunber 4 asked to be excused due to a
medi cal condition verified by a doctor’s note. Br ocki ngt on
attenpted to retract his waiver of the court’s plan for regul ar and
alternate jurors and objected both to the alternate jurors’
wi t nessing the deliberations and to the proposed substitution of an
alternate juror for juror nunber 4. After Brockington’s objection,
juror nunber 5 al so asked to be excused due to a nedi cal condition.
The court overrul ed Brocki ngton’s objection, excused jurors 4 and
5 and instructed the two alternates to participate in the
del i berations and the verdict. The court did not instruct the
newly altered jury to start over inits deliberations. Brockington
renewed his objection, citing Maryland Rul e 2-512(b) and Stokes v.
State, 379 Md. 618 (2004), for the proposition that “an alternate
juror who does not replace a juror shall be discharged when the
jury retires to consider its verdict.” The court overruled the
objection. Shortly thereafter, the jury found for Ginstead and
awarded her $4,414,195 in danmages, which the court reduced to
$1, 959, 195.

Brocki ngton noted a tinely appeal.

Hel d: Reversed and remanded for new trial.
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The Court of Special Appeal s assunmed, w thout deciding, that
objections to a violation of Maryland Rul e 2-512 coul d be wai ved by
alitigant.

Brocki ngt on effectively revoked his wai ver of objectiontothe
substitution of alternate jurors for regular jurors after the jury
had begun deliberations. Principles of equitable estoppel apply
when counsel seeks to revoke a waiver of objection. Brockington
did not effectively revoke his previous consent to the alternate
jurors’ listening to deliberations. At the tinme of his revocation
and objection, the alternate jurors already had started |istening
to jury deliberations. The potential danage of jury contam nation
had occurred; it was too late to revoke the waiver. However,
Brockington did effectively revoke his consent and object to the
substitution of jurors 4 and 5 for alternates because Brocki ngton
revoked his waiver and objected before the substitution actually
occurr ed. Ginstead did not denonstrate other prejudice from
Brocki ngton’s revocation. Brockington’s revocation was not an
illegitimate ploy to manipulate the jury process as in State v.
Jones, 270 Md. 388, 396 (1973), but a sound exercise of advocacy to
obtain the best jury possible for his client’s interests within the
bounds of the law. Accordingly, Brockington’s objection to the
substitution was preserved for appeal.

The trial court erred by allowng alternate jurors to |isten
to jury deliberations and by replacing a deliberating juror with an
alternate juror. Rule 2-512(b) only allows a substitution “before
the time the jury retires to consider its verdict” and requires
that alternate jurors be discharged at that tine. See Hayes v.
State, 355 Md. 615, 621 n.1 (1999) (pointing out that the standard
in both Rule 2-512(b) and Rule 4-312(b) mandating di scharge of
alternate jurors when the jury retires to consider its verdict is
“the same for both civil and crimnal cases”); James v. State, 14
Ml. App. 689, 698-99 (1972).

A presunptive prejudice standard applies when the sanctity of
the jury room is breached by allowing alternates to attend or
participate in deliberations. Stokes v. State, 379 MI. 618, 638
(2004). Once a jury begins deliberating, it ceases to be six
i ndi vi dual jurors and becones an entity unto itself. To insert new
nmenbers into the jury mdstreamcannot fail to have sone inpact on
the deliberations. The inpact of the substitution in this caseis
clear: the altered jury broke the deadl ock and all owed a quick
deci si on. In addition, no instruction was given to the
reconstituted jury charging them to begin again in their
del i berati ons. Thus, Brockington was prejudiced by the court’s
error, and a new trial is warranted.
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McNeal Brockington v. Joyce Grimstead, No. 58, Septenber Term 2006,
Fil ed Septenber 7, 2007. Opinion by Eyler, Deborah S., J.

* k% %

CRIM NAL LAW - HEARSAY - MARYLAND RULE 5-803(B)(4) - STATEMENTS
MADE FOR MEDI CAL PURPOSE - PATHOLOG CALLY GERMANE.

Facts: Frederick Roscoe Coates was convi cted of various sexual
of fenses conmtted upon Jaznyne T., the daughter of appellant’s
former girlfriend. The last acts of abuse occurred in Septenber
2002, but were not disclosed until a year later. Thereafter, in
Novenber 2003, the child was exam ned by a sexual assault pediatric
nurse practitioner. At that time, the child nade statenents
i mplicating appellant. Over Coates’ objection, the court admtted
the child s statenents under Rule 5-803(b)(4), which governs
statenents for purposes of nedical diagnosis or treatnent.

Hel d: Judgnent of the Circuit Court Reversed. The court erred
in admtting the child s hearsay statenents. The child was
exam ned sone fourteen nonths after the |l ast incident. The nurse’s
guestions seened to have an investigatory purpose, and were not

“pat hol ogi cal |y germane.” Moreover, the eight-year-old child had
no physical synptons or injury at the tinme of the exam nation, nor
were there any energent circunstances. Consequently, the child

woul d not have understood that she was being seen for purposes of
nmedi cal treatnent or diagnosis.

Frederick Roscoe Coates v. State of Maryland, No. 1943, Septenber
Term 2005, filed August 30, 2007. Opinion by Hollander, J.

* k% %
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CRIM NAL LAW - MOTION TO DISMSS - In the circuit court, when
char ges have been di snissed, the State may either appeal or seek a
new i ndi ctnent _or both so long as the State’s action i s not deened
to be oppressive and, thus, a possible violation of due process of
| aw.

Mi. Code Ann., Cs. & Jud. Proc. (2006 Repl. Vol.) 8 2-608; Serfass
v. United States, 420 U.S. 377, 388, 95 S. C. 1055, 1062, 43 L.
Ed. 2d 265 (1975): Blondes v. State, 273 M. 435, 443 (1975): In
order for jeopardy to attach, a defendant nust be put to trial or
risk a determ nation of quilt. The circuit court properly ruled
that the specific articulation of the District Court judge that the
pur pose of the proceeding was to “have [testinpony] taken for the
court to make a determ nation on this notion” (to determ ne whet her
the required investigation under Cs. & Jud. Proc., 8 2-608, a
prerequisite to the filing of charges against a police officer, had
been conducted), indicated that the hearing on the notion was
limted only to a determ nation of whether the precondition for
filing charges had been satisfied, and not to a deterni nation of
the quilt or innocence of the police officers. Jeopardy,
therefore, did not attach during the proceedings in the District
Court.

Facts: Three victins alleged, intheir respective application
for charges, that they were involved in an altercation wth
appel l ants, who were at the tinme of the altercation, “on duty”
police officers. Wen the case was called before District Court,
appel lant’s counsel infornmed the court that prelimnary matters
with respect to the chargi ng docunents needed to be addressed and
argued that the officers were on duty at the tinme of the
altercation, thereby inplicating Section 2-608 of the Courts and
Judicial Proceeding Article. In issuing its ruling, the District
Court found that the State’'s Attorney failed to wite a
recommendati on i n accordance with 8§ 2-608 and, accordingly, granted
appel lants’ Mdtion to D sm ss.

The State subsequently filed newcrinmnal informations in the
Crcuit Court for Baltinmore City. The court addressed the
propriety of the State’'s decision to file new crimna
i nformations, rather than appeal the decision of the District Court
and heard argunents regarding whether or not jeopardy attached
during the District Court’s proceeding.

Hel d: Affirnmed. Under Maryland law, the State had the option
of appealing the District Court’s decision or filing new crim nal
informations in the circuit court.

The prelimnary natter before the District Court addressed
whet her the statutory prerequisite of charging the officers had
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been satisfied pursuant to the Courts and Judicial Proceedings
Article. The procedural error did not go to a judicial
determ nation of guilt or innocence and, thus, appellants were
never placed in jeopardy or at risk of conviction.

Jack Odem and Michael Brassel a/k/a Mike Brazzell v. State of
Maryland, No. 2261, Septenber Term 2006 and No. 2262, Septenber
Term 2006, decided Septenber 10, 2007. Opinion by Davis, J.

* k%

CRIM NAL LAW - POSSESSION OF A FIREARM IN RELATION TO A DRUG
TRAFFI CKI NG CRIME - UNI T OF PROSECUTI ON - SENTENCI NG - CRI M NAL LAW
§5-621(b) (1) - SUFFI Cl ENCY OF THE EVI DENCE - POSSESSI ON W TH | NTENT
TO DI STRI BUTE CDS.

Facts: Richard D. Handy and several others were arrested
during a drug raid that took place in the honme of another. The
Circuit Court for Wcom co County convicted appel | ant of numerous
drug and weapons charges, including four counts of possession of a
firearm in relation to a single drug trafficking offense, in
violation of Crimnal Law 8 5-621(b)(1). As to those offenses, the
court inposed four sentences, two of which were consecutive to drug
trafficking crine and two of which were consecuti ve.

Hel d: Judgnent of the conviction and sentences reversed for
three counts of possession of a firearns in relation to drug
trafficking. Al other convictions and sentences affirmed. The
court erred in inposing four sentences for possession of the four
weapons in relation to a single drug trafficking offense. The
Court of Special Appeals determ ned that the unit of prosecutionis
the drug trafficking offense, not the firearnms. Therefore, there
was only one offense for the possession of firearns in relation to
a drug trafficking offense. 1In addition, the Court held that the
evi dence was sufficient to support the convictions.

Richard D. Handy v. State of Maryland, No. 1072, Septenber Term
2005, filed August 31, 2007. Opinion by Hollander, J.

* k% *
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FAMLY LAW - CH LD SUPPORT - AGE OF MAJORITY - RETROSPECTIVE
APPLI CATI ON OF CHI LD SUPPORT ORDER TO REFLECT NEW AGE OF MAJORITY
| S APPROPRI ATE

Facts: The parties’ son, a senior in high school turned 18 on
Sept enber 19, 2005. Just before that date, his nother, appellee,
noved for nodification of appellant’s child support obligation
based on the amendnent of art 1., 8 24 of the Maryl and Decl aration
of Rights. Appellant opposed the nodification, asserting that the
extension was a retrospective nodification of his support
obligation, which violated his vested rights under the contract
cl ause of the U . S. Constitution and Maryl and Decl arati on of Ri ghts.

The case was referred by the Crcuit Court for Howard County
to a famly |law master who made findings of fact and recommended
that the circuit court adopt an order that woul d extend appellant’s
support obligation until Adam s graduation fromhi gh school, or his
19'" birthday, whichever should occur first. The circuit court
entered an order adopting the master’s recomendations as to the
extension of the support obligation.

Hel d: Affirmed. The Legi sl ature expressed a clear intent that
the statute apply retrospectively. The law of Maryland is clear
that the obligation to support a child accrues as the child s
birth. Wiile the rights of both parents to support previously paid
are vested, future child support paynents are not free from
nodi fication. Parents enjoy no prospective guarantees of their
future child support obligation. It was within this framework that
the Legislature nodified the age of mpjority. The duty to support
one’s child cannot be waived by contract and, therefore, the
father’s right to contract was not inpaired.

Bornemann v. Bornemann, No. 816, Septenber Term 2006, filed
Sept ember 12, 2007. Opinion by Sharer, J.

* % %

FAM LY LAW - PATERNITY - DIVORCE DECREE - CH LD SUPPORT - FAMLY
LAWS§ 5-1006; F.L. 8§ 5-1027(c); F.L. 8 5-1038(a)(2)(i)2 - ESTATES
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& TRUSTS § 1-206(a) - BEST I NTERESTS OF THE CHI LD

Fact s: More than a decade after the parties’ brief marriage,
appel l ant, Patrick Ashl ey, challenged paternity of a child born to
appellee Mchelle Mattingly during the parties’ brief narriage.
Ashl ey and Mattingly were married on April 18, 1990. Ei ght nonths
| ater, on Decenber 11, 1990, Mattingly gave birth to Chase Patrick
Ashl ey. The parties separated on January 18, 1991. The Crcuit
Court for Wcom co County issued a Judgnent of Absol ute Divorce on
August 20, 1992, granting sol e custody of Chase to appellee, with
visitation to appellant. Then, in 2004, Ashley began to doubt his
paternity of Chase. He obtained his own DNA testing, which
establ i shed that he is not Chase’ s biol ogical father. I n Decenber
of 2004, he filed an action to termnate his child support
obligation, and requested a judicial declaration that he is not
Chase’s biological father. The circuit court granted appellee’ s
notion to dism ss the action.

Hel d: The Court of Special Appeals vacated and renmanded for
further proceedings. The Court explained that, under the Mryl and
Code, paternity may be established pursuant to the Family Law
Article or the Estates and Trusts Article. Under E.T. 8§ 1-206 (a),
a child conceived or born during a marriage is “presuned to be the
legitimate child of both spouses.” Under F.L. 8§ 5-1027 (c), a nman
is presumed to be the father of a child conceived during the
marriage. Under F.L.. 8 5-1006 (a), a proceeding to establish
paternity nmay be initiated at any tinme before the child s 18
birthday. F.L. 8§ 5-1038 governs nodification of a paternity
j udgment .

The Court concl uded that E. T. 8§ applied, because the child was
born during the marriage but was not necessarily conceived during
the marriage. Inthe Court’s view, the circuit court had di scretion
to order genetic testing to determne paternity if it first
concluded that it is in the best interest of the child to do so.
Because the court did not recognize that it had such discretion, it
erred.

Patrick Winfred Ashley v. Michelle Marie Mattingly, No. 2169,
Sept enber Term 2005. pinion was filed on filed Septenber 13,
2007 by Hol | ander, J.

* %%
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ATTORNEY DISCIPLINE

By an Opi nion and Order dated August 24, 2007, the follow ng
attorney has been disbarred from the further practice of law in
this State:

W LLI AM LEI GH SI SKI ND

*

The foll owi ng attorney has been repl aced upon the register of

attorneys in the Court of Appeals of Maryland effective Septenber
7, 2007:

DAVI D A. V\EI SKOPF

*

By an Order of the Court of Appeals of Mryland dated
Septenber 10, 2007, the followi ng attorney has been disbarred by
consent for the further practice of lawin this State:

JAMES PAUL QUI LLEN, JR

*

By an Order of the Court of Appeals of Mryland dated
Sept enber 10, 2007, the followi ng attorney has been indefinitely

suspended by consent, from the further practice of law in this
St at e:

GEORG NA' M MOLLI CK

*

The followi ng attorney has been repl aced upon the regi ster of

attorneys in the Court of Appeals of Maryland effective Septenber
11, 2007:

LI NDA SUE SPEVACK

*
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By an Order of the Court of Appeals of Mryland dated
Septenber 11, 2007, the resignation of the follow ng attorney has
been accepted and his nanme has been stricken fromthe register of
attorneys in this Court:

THOVAS LEE LILLY

*

By an Order of the Court of Appeals of Mryland dated
Sept enber 11, 2007, the follow ng attorney has been suspended for
ei ghteen nonths by consent, from the further practice of law in
this State:

Rl CHARD BALDW N COOK

*

By an Order of the Court of Appeals of Maryl and dat ed Septenber 25,
2007, the following attorney has been suspended for three (3)
years, effective May 8, 2007, fromthe further practice of lawin
this State:

ALLAN VENDELBURG

*

By an Order of the Court of Appeals of Maryl and dat ed Septenber 25,
2007, the follow ng attorney has been di sbarred by consent fromthe
further practice of lawin this State:

ROBERT L. KLINE, 111

*
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