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COURT OF APPEALS

G VIL PROCEDURE - DI SCOVERY

Facts: The Appell ee was enployed by the Appellant as a neat
cutter. The Appellee began having hand and elbow pain, and
consulted a doctor. After being diagnosed with bilateral carpal
tunnel syndrome and right cubital tunnel syndrone, the Appellee
filed a claimwi th the Wrkers’ Conpensation Conm ssion. Despite
arguing that his ailnents were occupational diseases, the
Commi ssion denied the claim finding that the Appellee’ s condition
did not arise “out of and in the course of enploynent.” The
Appel | ee sought judicial review of this decision in the Crcuit
Court for Anne Arundel County.

During the discovery process and prior to the deadline, the
Appel | ant sent the Appellee a series of interrogatories, one of
whi ch asked himto identify potential expert w tnesses, state the
subject matter that the expert would be addressing, and state a
summary of grounds for each expert opinion. Appellee responded
with the doctor’s nane, and stated that he would testify as to the
contents of his nedical reports and to the causal relationship
bet ween the Appellee’s ail nent and his enpl oynent, attaching a one
sentence nedical report fromthe doctor. Although the Appell ant
noted the deposition of the doctor’s custodian of records and
obtained additional records from doctor’s office, at no tine,
before or after the expiration of the discovery deadline, did it
chal l enge the adequacy or the sufficiency of the Appellee’ s
response to the interrogatory. Mdtions to conpel or for sunmary
j udgnment were not fil ed.

At trial, the Appellant nmade an oral notion to prohibit the
doctor fromtestifying as to the causation between the Appellee’s
conditions and his enploynent, claimng that the doctor did not
state sufficient grounds for his opinion in response to
interrogatories, and, as such, should be prevented from providing
addi tional bases at trial. The GCircuit Court granted the
Appel lant’s notion to preclude the doctor fromtestifying “as to
the basis of his nedical opinions,” and granted the Appellant’s
notion for judgnment, concluding that the doctor had not provided
adequat e grounds.

The Appel |l ee asked for review of the judgnment by an in banc

panel of the Circuit Court. That panel reversed the judgnent of
the trial court, holding that the trial court’s exclusion of the
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Appel l ee’ s expert’s testinony on causation was clearly erroneous,
further observing that the di scovery responses of the Appel | ee made
cl ear that he would be relying on the doctor’s testinony to explain
his reports and t he causal connection between his condition and his
enpl oynent .

Held: Affirmed with Costs. A party who answers a discovery
request tinely and does not receive any indication fromthe other
party that the answers are i nadequat e or ot herw se deficient should
be able to rely, for discovery purposes, on the absence of a
chal l enge as an indication that those answers are in conpliance,
and, thus not Ilater subject to challenge as inadequate and
deficient when offered at trial. The testinony of an expert nay
not be excluded at trial on the basis of a disclosure, nade during
di scovery in response to interrogatories, that has neither been
claimed nor determned to be a discovery violation, but that is
chal  enged at trial as deficient for failing to provide i nformation
required by Maryland Rule 2-402 (f) (1) (A), the rule governing
requests for identities of those individuals whom the opposing
party plans to call as expert wi tnesses at trial.

Food Lion v. McNeill, No. 2, Septenber Term 2004, Filed August 2,
2006. Opinion by Bell, C. J.

* k% %

CONSTI TUTI ONAL _ LAW - DI STRIBUTION OF GOVERNMENTAL POWNERS AND
FUNCTI ONS - ENCROACHMENT ON EXECUTI VE.

Fact s: Thi s case involved a challenge to the
constitutionality of an Act of the CGeneral Assenbly. On June 14,
2006, in response to an anticipated increase in the cost of

electricity facing a large nunber of Mryland citizens and in
reaction to certain acts taken by the Public Service Comm ssion,
the CGeneral Assenbly convened a Special Session and passed Senate
Bill 1 as energency |egislation. The Governor vetoed the
| egi slation and on June 23, 2006, the veto was overridden.



The Public Service Commssion is a statutorily created
i ndependent wunit in the Executive Branch of State governnent.
Appellant, the Chairman of the Public Service Conmm ssion,

chal | enged two provisions of Senate Bill 1 which term nated the
current Comm ssioners and restricted the Governor’'s ability to
appoint new nenbers to the Comm ssion. No other issues were

presented to the Court.

Appel | ant contended that Sections 12 and 22 of Senate Bill 1
violate Article Il, §8 15 of the Maryland Constitution; Article 24
of the Maryl and Declaration of Rights; Article I, 8 10 of the U S
Constitution; and Maryl and Code (1984, 2004 Repl. Vol.), 8 3-307 of
the State Governnent Article. The trial court heard the case on
June 27, 2006, and issued a witten order on June 28, 2006, denying
appellant’s notion for a tenporary restraining order. On June 29,
2006, pursuant to Section 19 of Senate Bill 1, appellant filed a
notice of appeal with this Court.

Hel d: Rever sed. Case remanded to the trial court wth
instructions to render a declaratory judgnent and a pernmanent
i njunction consistent wwth the opinion. Section 12 and parts of
Section 22 of Senate Bill 1 are null and void because they
permtted the Legislative Branch of governnent (1) to usurp the
Executive’' s power to supervise the Executive Branch as set forth in
Article Il, 8 1 of the Maryland Constitution, (2) to usurp the
power of the Governor to execute the laws as set forth in Article
I1, 8 9 of the Maryland Constitution, usurp the Executive's power
to termnate officers of the Executive Branch as set forth in
Article Il, 8 15 of the Maryland Constitution and are otherwise in
vi ol ation of Section 8 of the Declaration of R ghts of Mryl and.

Kenneth D. Schisler, et al. v. State of Maryl and, No. 140 Sept enber
Term 2005, filed June 5, 2006. Opinion by Cathell, J.

* k% %

CRIM NAL LAW - EVIDENCE — PHOTOGRAPHI C ARRAY | DENTI FI CATIONS —
EVI DENTI ARY HEARI NGS




CRIM NAL LAW — BURGLARY - STOREHOUSE BREAKI NG - CRI M NAL BREAKI NG

Facts: Appellant, Kevin Cornell Jones, was convicted in the
Crcuit Cour t for Mont gonmery  County  of second degree
bur gl ary(storehouse breaking)in relationto events occurring at the
Acadeny of the Holy Cross in Kensington, Maryland. Jones filed a
pre-trial notion to suppress identification derived froma photo
array shown by a detective to a witness. At the hearing on the
notion to suppress, appellant sought to call the detective as a
witness. The court denied this request and denied to notion to
suppress. At the notion for judgnment of acquittal, Jones argued
that the State had failed to satisfy the breaking el enent of second
degree burglary. The State’s theory as to the breaki ng el enent was
that appellant entered the prem ses either through fraudul ent
means, or through a kitchen window. The court denied the notion
for judgnent of acquittal and the jury convicted Jones. Jones
noted a tinmely appeal to the Court of Special Appeals and the Court
of Appeals granted certiorari on its own initiative.

Hel d: Reversed. The Court of Appeals held that the Crcuit
Court erred in not permtting appellant to call as a witness at the
noti ons hearing the detective who conduct ed t he phot ographi c array.
At a notions hearing to suppress a photo array identification, a
defendant is entitled to present the facts and circunstances
surroundi ng the procedures used by state agents. Furthernore, a
defendant nmaking a notion to suppress under Rule 4-252 is not
required to present factual support wthin his notion of
I nper m ssi bl e suggestiveness. A defendant need only offer
sufficient information to put the court and State on notice of the
evi dence he or she wi shes to suppress. The Court of Appeals also
held that the evidence was insufficient to support a finding of
guilt on second degree burglary. The State presented no evidence
connecting appellant to the kitchen w ndow, or that there was an
actual breaking through that w ndow. The Court found the State
t heory t hat appell ant entered the Acadeny through fraud or artifice
to be pure specul ation.

Kevin Cornell Jones v. State of Maryland, No. 120, Septenber Term
2005, filed Cctober 18, 2006. Opinion by Raker, J.

* k%



CRIM NAL LAW- JURIES - VOR D RE - NON-DI SCLOSURE OF RELATI ONSHI P

Facts: At the appellant’s trial, a juror failed to disclose
her famlial relationship with an enployee of the State's
Attorney’s Ofice. At appellant’s notion for new trial hearing,
the juror was not called to testify as to the reason for the non-
di scl osure.

Hel d: Judgment of the Circuit Court for Baltimore City
Reversed,; Remanded for New Trial. Costs to be Paid by the Mayor
and City Council of Baltimore. Were there is a non-disclosure by
a juror of information that a voir dire question seeks and the
record does not reveal whether the non-disclosure was intentional
or inadvertent, the defendant is entitled to a newtrial. |In prior
cases involving simlar situations, the trial judge, upon di scovery
of the jurors’ non-disclosure of a relationship that was the
subject of wvoir dire inquiry, recognizing the potential for
prejudi ce, questioned the jurors, on the record, to determne
whet her there was, or cause to be concerned about, prejudice. Only
after that inquiry and on the basis of the findings it nade on the
basis of the information it disclosed did, or could, the trial
court exercise its discretionwith respect to the requested relief.
Wth no conparable inquiry as a predicate in this case, the tria
judge incorrectly denied the Wllianms’ notion for new trial.

Wllard Wllianms v. State, No. 121, Septenber Term 2004. Filed
August 3, 2006. Opinion by Bell, C. J.

* % %

CRIM NAL LAW — POSTCONVI CT1 ON DNA TESTI NG

Facts: Appellant, George E. Bl ake, was tried and convi cted of
first degree rape and first degree sexual offense in January 1982.
In Decenber 2004, he filed a petition pursuant to 8§ 8-201 of the
Crimnal Procedure Article requesting DNA testing of scientific
I dentification evidence collected by the police. The State filed
a notion to dismss the petition, and in My 2005, filed a
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supplemental notion to dismss stating that the sought-after
evi dence had been destroyed. The supplenmental notion included as
an attachnent an internal nenorandum from a police sergeant to a
police major, stating that “[t]he Evidence Control Section was
checked by the undersigned, and there was no Evidence found for
that case.” On the sane day the State filed the suppl enental
notion to dismss, the Crcuit Court summarily dismssed
appel l ant’s petition w thout holding a hearing or otherw se giving
appel lant an opportunity to respond to the State’'s notion.
Appel | ant noted an application for |eave to appeal to the Court of
Speci al Appeals, which transferred the appeal to the Court of
Appeal s on grounds that the appeal should have been noted directly
to the Court of Appeals.

Hel d: Reversed. The Court of Appeals held that the Circuit
Court erred in dismssing the petition wthout first giving
appel l ant an opportunity to respond to the State’s assertion that
the evidence at issue was no longer in its possession. The Court
found that the Crcuit Court shoul d not have di sm ssed the petition
based nerely on the nmenorandumbefore it stating that the evidence
no | onger existed. Appellant was entitled to know, if such could
be determ ned, that the evidence had been destroyed, and when it
had been destroyed. Because the State gathered and served as
custodi an of the evidence, the burden was on the State to establish
that the evidence no |onger existed. Furthernore, the Crcuit
Court should have nade findings of fact setting out the reasons
underlying its decision to dismss the petition.

Appel |l ant al so had requested appointnment of counsel. The
Court of Appeals held that appellant was not entitled to appointed
counsel during the petition process. Neither the Federa
Constitution, nor the Maryland Constitution provide a right to
counsel in postconviction collateral attacks on crimnal
convictions. The plain and unanbi guous | anguage of 8 8-201 nakes
clear that a person is not entitled to appointed counsel in order
to file a petition requesting DNA testing.

George E. Blake v. State of Maryland, No. 88, Septenmber Term 2005,
filed Cctober 24, 2006. Opinion by Raker, J.

* k%



CRIM NAL LAW - POSTCONVI CTI ON DNA TESTI NG

Facts: Appellant Janes A. Thonpson was convicted in 1988 in
the Gircuit Court for Baltinore Gty of first degree fel ony nurder,
first degree rape, burglary, and carrying a weapon with intent to
injure. He was sentenced to |ife inprisonnment, and his conviction
and sentence were affirned on direct appeal.

Appel | ant, t hrough counsel, subsequently filedinthe Grcuit
Court for Baltinore City a petition for postconviction DNA testing
pursuant to M. Code (2001, 2006 Cum Supp.), 8 8-201 of the
Crimnal Procedure Article (“CP”). After holding a hearing on the
petition, the Circuit Court initially denied the petition on
grounds that appellant had not shown that the testing requested in
the petition satisfied CP 8§ 8-201(c)(2), which requires that the
testing net hod enpl oyed be “generally accepted within the rel evant
scientific comunity.”

Appel lant then filed a notion for reconsideration with the
Circuit Court. The Grcuit Court granted the notion and ordered
DNA testing of two itens of evidence. 1In its testing Order, the
Circuit Court ordered the “Maryl and Medical Exam ner’s O fice, or
appropriate State agency” to “retain a sufficient portion of the
evidentiary sanples for future confirmatory DNA testing,” and it
al so ordered “that [appellant] is precluded fromrelying on any DNA
test results” in the event that a sanple for confirmatory retesting
is not retained. Appellant noted a tinely appeal to the Court of
Appeal s pursuant to CP 8§ 8-201(j)(6), challenging these two aspects
of the Order.

Hel d: Reversed and remanded. The Court of Appeals held that
the Grcuit Court abused its discretion when ordering
postconvi ction DNA testing by ordering the State to retain sanpl es
of evidence to be tested for future confirmatory retesting, where
there was no prior determ nation that nonconsunptive testing of the
evi dence was possible. Although CP 8§ 8-201(e) permts a circuit
court to order retention of sanples for future confirmtory
retesting, ordering retention wthout first determning that
nonconsunptive testing is scientifically feasible frustrates the
pur pose of the postconviction DNA testing statute, which states
unanbi guously that “a court shall order DNA testing” if it finds
that there is a reasonably probability that testing could be
excul patory and that the testing uses nethods generally accepted
within the relevant scientific comunity. In the event that
retention is not possible, the Circuit Court’s Order woul d prohibit
the release of the evidence for DNA testing, contrary to the
pur pose of the statute.



In ight of this holding, the Court vacated the portion of the
Circuit Court’s Order precluding appellant fromusing the DNA t est
result in future proceedings, as this portion of the Oder
presuned, on the basis of an inadequate record, that the evidence
permtted retention of sanples for future confirmatory retesting.
The Court pointed out, however, that the Grcuit Court did not have
authority to issue such an order because it is tantanount to the
i mposition of an exclusionary rule. Lower courts do not have
i nherent authority to fashion exclusionary rules, and CP § 8-201(e)
does not confer authority upon the Crcuit Court to enter such an
or der.

Janmes A. Thonpson v. State of Mryland, No. 87, Septenber Term
2005, filed Cctober 24, 2006. Opinion by Raker, J.

* k%

CRIM NAL LAW - TRANSFERRED | NTENT

Facts: The appel | ee was charged and convi cted of two counts of
attenpted first degree nurder, where the unintended victinms were
shot but not killed. The trial judge gave the jury an instruction
that transferred intent applied to specific intent to nurder, and
that the sane principle applied to attenpt to murder. Nei t her
party objected to the instruction. The appellee noted an appeal to
the Court of Special Appeals, which, in an unreported opinion, held
that the Crcuit Court conmtted reversible error by instructing
the jury that the doctrine of transferred intent applied to the
attenpted nurder

Hel d: Judgment Affirmed, with Costs. The doctrine of
transferred intent does not apply to attenpted nurder when an
uni ntended victimis injured, but not killed.

State v. Brady, No. 27, Septenber Term2004. Filed July 28, 2006.
Opinion by Bell, C. J.

* % %
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FAM LY LAW- LIMTED DI VORCE - CONSTRUCTI VE DESERTI ON - CUSTODY

Facts: Appellant and Appellee married and produced three
children. The parties’ relationship began to fail, and narita
rel ati ons ceased. They continued to reside in the nmarital
household with their <children, albeit 1in separate bedroons.
Appel lant filed a conplaint seeking a limted divorce and cust ody
of their mnor children, alleging desertion fromdenial of marital
rel ati ons as grounds for the divorce. Appellee filed a Mdtion to
Di smiss, arguing that because the parties continued to |ive under
the sane roof, had not separated and, therefore, were not |iving
separate and apart, Appellant’s conplaint for divorce was “fatally

defective” and, thus, “nust be dismssed.” |In addition, Appellee
argued Appellant’s conplaint for custody was also “fatally
defective.” Appellant admtted that the parties were still living

together in the sanme house, under the sane roof, but stated that
this did not affect the validity of his conplaint or the
availability of the relief sought, i.e. limted divorce and
cust ody.

Hel d: Reversed. Case Remanded to that Court for Further
Proceedi ngs Consistent with this Opinion. Costs to be Paid by the
Appel l ee. A conplaint for alimted divorce alleging constructive
desertion based on | ack of marital relations may be mai ntai ned when
both parties continue to live under the same roof, albeit not in
the same bedroom and w thout cohabitation. Moreover, in such a
circunstance, a conplaint for custody and visitation of the
parties’ children may be maintai ned.

Ri cketts v. Ricketts, No. 136, Septenber Term 2003, Filed July 28,
2006. Opinion by Bell, C. J.

* % %

FAMLY LAW- CH LD IN NEED OF ASSI STANCE - MOOTNESS & PERI OD FOR
FI LI NG EXCEPTI ONS TO MASTER S FI NDI NG

Facts: Petitioner, Leslie C. (Ms. C ), and Christopher C.
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(M. C) are the biological parents of Kaela C., Gunner C., and
Franklin C M. and Ms. C. were divorced in August, 2001, and
Ms. C. was awarded | egal and physical custody of the children. On
Decenber 2, 2003, in response to allegations of abuse, the
Frederick County Departnent of Social Services (“DSS’) renoved all
three children from Ms. C's care, placed them in energency
shelter care and subsequently filed a petition with the Crcuit
Court for Frederick County seeking a determnation that the
children were children in need of assistance (ClINA). After the
shelter care hearing, at which both M. and Ms. C appeared, the
mast er reconmended that the children be placed in licensed foster
care pendi ng an adjudi catory heari ng.

The master held an adjudicatory hearing on March 3, 2004, at
which Ms. C, M. C, and the DSS all appeared with counsel, in
addition to counsel for the children. Because the court-ordered
famly assessnment had not been conpleted, the DSS requested that
the disposition hearing be postponed. Bef ore addressing DSS' s
request, the master summarized the state of the proceedings,
stating that both M. and Ms. C were neither admtting nor
denying the allegations set forth in the CINA petition, and
reschedul ed the disposition hearing to March 17, 2004.

During the reschedul ed disposition hearing, M. C. requested
that the CINA petition be dismssed and that custody of the
children be transferred to himinmediately. Ms. C opposed M.
C.’ s request and requested that the children remain in foster care
so that she could continue working toward reunification with them
The master postponed ruling on these requests to afford M. C. the
opportunity to undergo a psychol ogi cal eval uati on.

On April 21, 2004, the disposition hearing was conti nued and,
after each of the parties was heard, the master concluded that, in
light of the necessity to renove Gunner fromhis foster hone, M.
C. shoul d be granted custody of the children i nmediately, and that
Ms. C. should be granted supervised visitation. Two days |ater
the circuit court adopted the naster’s recommendati ons and ordered
the transfer of |egal and physical custody of the children to M.
C., who inmmediately took themto California.

Ms. C noted an appeal to the Court of Special Appeals
contending that the circuit court deprived her of her right to file
exceptions to the nmaster’s recommendations within five days as
provided by Maryland Rule 11-111 (c) by adopting the
recomendations two days after the master entered her findings.
The Court of Special Appeals affirmed the circuit court’s judgnent,
hol ding that the court had the authority to i medi ately adopt the
master’s reconmendati ons under Maryland Rule 11-115 (b).

-12-



Wi |l e her appeal was pending, Ms. C registered the circuit
court’s custody determnation in California. The California court
subsequently conducted its own custody hearing and, relying upon
t he Maryl and cust ody determ nation, issued an order granting M. C.
full legal and physical custody of the C. children, and Ms. C
supervi sed visitation.

Hel d: The Court of Appeal s held that, although California had
assumed jurisdiction over the C. children’s custody deterni nation,
the case was not noot because Ms. C. continues to suffer
col l ateral consequences from the Maryland judgnment because the
California court has relied upon that judgnent in nmaking its own
determ nation to leave the children with M. C The Court
determned that the trial court erred in adopting the naster’s
recommendat i ons before the five-day period provided by Rule 11-111
(c) for filing exceptions had expired.

In Re: Kaela C., Gunner C. And Franklin C., No. 63, Septenber
Term 2005, Opinion by Battaglia, J. filed Septenber 9, 2006.

* k% %

FAM LY LAW - CONTESTED CUSTODY HEARI NG - MOTI ON FOR CONTI NUANCE

Fact s: Tara M Touzeau and Scott E. Deffinbaugh are the
bi ol ogi cal parents of Victoria, who was born on June 27, 1994. In
1997, Touzeau and Deffinbaugh presented to the Circuit Court for
Mont gonmery County a Child Custody, Visitation, and Child Support
Agreement, which was adopted by the court and afforded the two
shared legal custody of Victoria, granted Touzeau primary
residential custody of their daughter, and gave Deffinbaugh | i bera
visitation rights. The agreenent also provided that a party
rel ocating outside of the D.C./Baltinore Metropolitan area would
provide the other with at |east sixty days’ advance noti ce.

On Septenber 1, 2004, Touzeau informed Deffinbaugh that she

and Victoria would be noving from Silver Spring to Churchton,
Maryl and in two weeks. Churchton is |ocated in Anne Arundel County

13-



approximately forty mles southeast of Touzeau’s forner residence
in Silver Spring, which is located in Montgonery County, and fifty
m | es sout heast of Deffinbaugh’s residence in Oney, which also is
| ocated in Montgonmery County. Touzeau and Deffinbaugh agreed to
nmeet with a court-appointed parent coordi nator on Septenber 22 to
di scuss Deffinbaugh’s new visitation schedule and Victoria's
schooling, but the two were not able to cone to any agreenent as to
Def fi nbaugh’ s new vi sitation schedul e.

On Septenber 28, Deffinbaugh, through counsel, filed an
enmergency notion for nodification of custody and attorney’s fees in
the GCircuit Court for Montgomery County, alleging that Touzeau’s
di vorce from her husband and rel ocation to Churchton constituted a
material change in circunstances sufficient to justify a
nodi fication in the custody arrangenent. An expedited scheduling
conference was set for Septenber 30, 2004, at which Deffinbaugh
appeared with counsel and Touzeau appeared pro se. The judge
ordered that another custody/visitation evaluation be conducted,
the results of which were to be announced at a January 21, 2005
settl enent conference, and set a custody nodification hearing for
February 8, 2005.

The parties convened before a nmaster at the January 21
settl enent conference and were presented with the results of the
court-ordered Custody/Visitation Eval uati on Report. The eval uator
recommended t hat Deffi nbaugh be granted both residential and | ega
custody of Victoria and that Touzeau be consulted on nmjor
decisions with regard to Victoria and that she be granted |ibera

vi sitation. On January 28, 2005, Touzeau filed a notion for
conti nuance of the February 8 custody nodification hearing,
alleging that, in light of the court evaluator’s “unfounded

recomendations,” she was attenpting to obtain pro bono counsel
The notion was deni ed.

At the custody nodification hearing, convened on February 8,
2005, Deffinbaugh appeared with counsel and Touzeau appeared pro
se. Before the proceedi ngs began, Touzeau renewed her request for
a continuance, alleging that she had found an attorney willing to
represent her pro bono, but that he was not able to attend the
hearing due to a scheduling conflict and offered an affidavit
prepared by the attorney affirm ng those facts. The judge denied
her notion and, after both sides had presented oral argunents, put
on w tnesses and presented evidence, concluded that Deffinbaugh
shoul d be awarded both residential and | egal custody of Victoria,
and Touzeau |iberal visitation rights.

Touzeau, through the sane pro bono counsel that was unable to
represent her at the custody proceeding, noted a tinely appeal to
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the Court of Special Appeals. In an unpublished opinion, the
i nternedi ate appellate court affirnmed the trial judge s denial of
bot h Touzeau' s pretrial notion for a postponenent and her renewal
of that notion on the day of the hearing.

Hel d: The Court of Appeals held that the trial judge did not
abuse his discretion in denying the continuance because, under the
ci rcunstances, it was not mandated by |law, the Petitioner had not
been taken by surprise by an unforeseen event, and the Petitioner
had not acted with due diligence to mtigate the consequences of
not being represented by counsel at the hearing to nodify custody.
The Court determ ned that, even where the deni al of the continuance
has the effect of |eaving the noving party w thout the benefit of
counsel, it does not constitute a denial of due process of |aw
The Court further concluded that the denial of the pro se
litigant’s notion for a continuance was not subject to a higher
standard of scrutiny than those put forth by litigants wth
retai ned counsel .

Tara M Touzeau v. Scott E. Deffinbaugh, No. 126, Sept. Term 2005.
Opinion by Battaglia, J., filed Septenber 19, 2006.

* % *

TORTS - IMMUNITY - GOVERNMENTAL/ PROPRI ETARY DI STI NCTI ON

Facts: Suzanne Whal en, respondent, who is legally blind, was
i njured when she fell intoautility hole in Leone Riverside Park.
She filed suit against the Mayor and City Council of Baltinore,
petitioner, claimng that Baltinore Cty, which ows and mai ntai ns
Leone Riverside Park, was negligent by failing to ensure that the
utility hole was safely covered. The hole is physically wthin
Leone Riverside Park, but it is also within four feet of the
Johnson Street public way. As a result of its proximty to the
Johnson Street public way, respondent argued that the naintenance
of the hole fell within the Cty' s proprietary duty to maintain
public ways. Petitioner noved for summary judgnent and asserted,
anong others, the defense of governnental immunity. The Crcuit
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Court for Baltinmore Gty granted petitioner’s notion for summary
judgment in an Order dated June 9, 2004. The Court of Speci al
Appeal s vacated that judgnent. Whalen v. Mayor & City Council of
Baltimore, 164 M. App. 292, 883 A 2d 228 (2005). The Mayor and
City Council of Baltinore filed a petition for a wit of
certiorari, which this Court granted on Decenber 19, 2005.

Hel d: Reversed. Case renanded to the Court of Special Appeal s
with instructions to affirmthe judgnment of the Circuit Court for
Baltinore City. The trial court did not err in finding that the
muni ci pality was entitled to governnental immunity with respect to
tort clainms arising fromthe nunicipality's alleged negligence in
t he mai ntenance of a public park when the injury occurred within a
public park and outside the boundaries of a public way.

Mayor and City Council of Baltinore v. Suzanne Walen, No. 101
Septenber Term 2005, filed October 19, 2006. Opinion by Cathell,
J.

* k% %

ZONING - JUDICIAL REVIEW - ARTICLE 66B, MD CODE - “ZON NG ACTI ON’
BY BALTIMORE CITY COUNCIL - AMENDVENT OF A PREVI QUSLY APPROVED
PLANNED UNI T DEVELOPMENT - QUASI-JUDICI AL ACT - REQUIRED FACT-
FINDING SPECIFIC TO THE ClI RCUMSTANCES AND USE OF THE AFFECTED
PARCEL OR ASSEMBLAGE

Facts: Canton Crossing, LLC, is the devel oper of a 67 and one-
half acre parcel of land in the Canton area of Baltinore Cty
pursuant to an I ndustrial Planned Unit Devel opnment (PUD) previously

approved by the Mayor and City Council. The original, approved
devel opnent plan provided for residential units, a restaurant, and
office and retail space, anong other things. Due to a desired

change in the devel opnment plan to create additional residential
units and restaurant space, Canton Crossing was required to obtain
approval of a substantive anendnent of the PUD, via ordinance, from
the Mayor and City Council, as in the case of a new application
pr ocess. Canton Crossing submtted 1its proposed anended
devel opnment plan, which was referred to various agencies of the
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City governnent for analysis and reports. FEach agency favorably
reported upon the proposal, expressed as a draft ordi nance and the
City Council’s Land Use and Pl anning Comrittee conducted a public
hearing, which yielded the testinony of the devel oper, concerned
menbers of the surrounding comunity, and conmttee nenbers.
Subsequent to the hearing, the Cty Council passed, and the Mayor
si gned, Ordinance 04-873, which granted the substantive anmendnments
sought by Canton Crossing.

Appel | ant, Maryl and Overpak  Corporation, an abutting
| andowner, filed a petition for judicial review in the Crcuit
Court for Baltinmore City alleging that the PUD anmendnent interfered
with its | easehold interest in a street apparently included in the
approved and anended devel opnment plan. The Crcuit Court di sm ssed
Appel lant’ s petition for | ack of subject nmatter jurisdiction under
the rationale that the Gty s approval of the PUD anendnent was not
a “reclassification” of the parcel’s zoning, and thus did not
anount to a “zoning action” under Maryland Code (1951, 2003 Repl.
Vol ., 2005 Suppl.), Article 66B, 8 2.09(a)(1)(ii). The Circuit
Court relied on MBC Realty, LLC v. Mayor and City Council of
Baltimore, 160 M. App. 376, 864 A 2d 218 (2004) and Board of
County Commissioners of Carroll County v. Stephans, 286 M. 384,
408 A.2d 1017 (1979), which had limted the conception of “zoning
action” to only reclassifications. A tinely appeal was filed in
the Court of Special Appeals, but the Court of Appeals intervened
and granted a writ of certiorari on its own initiative before the
i ntermedi ate appel | ate court coul d deci de the appeal. 389 Ml. 398,
885 A 2d 823 (2005).

Hel d: Reversed and remanded to the Circuit Court. The Court
of Appeals opined that the approval of the PUD anmendnent
constituted a “zoning action” under Art. 66B, 8§ 2.09(a)(1)(ii),

regardl ess of whether it was a “reclassification.” The Court was
persuaded by the Court of Special Appeals’s recent opinion in
Armstrong v. Mayor and City Council of Baltimore, ___ M. App. ,

A.2d (2006) (No. 1704, Septenber Term 2004) (filed Septenber 1

2006), which retreated from the internedi ate appellate court’s
prior stance in MBC Realty that only a “reclassification” could
qualify as a “zoning action” for purposes of statutory judicia

review. The Court of Appeals adopted the approach taken by the
Court of Special Appeals in Armstrong, which first asks whether a
gi ven governnental |and use actionis |egislative or quasi-judicial
innature. This determ nation is made by ascertai ning: (1) whet her
the action in question was made on individual, as opposed to
general grounds, with an enphasis on a specific property; and (2)
if the action was preceded by a deliberative fact-finding process
with an evidentiary hearing and the wei ghing of evidence.
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The Court found that the process observed during the approval
of Ordinance 04-873 was of a sufficiently quasi-judicial character.
The City Council’s determnation of whether to approve the
amendnent was focused al nost exclusively on the specific parce
upon which the PUD is situated and its potential inpact on the
surroundi ng nei ghbor hood. The nyriad statutory standards and
consi derations governing the approval of the anendnent required
significant oversight of specific details concerning the proposed
devel opnent of the PUD property. Also present was a deliberative
fact-finding process marked not only by the reports of eight city
governnment entities, but a substantial public hearing, which
yi el ded testinony and evidence on various issues specific to the
PUD property. Finding that the action was quasi-judicial, the Court
was |left to decide if that action was a “zoning action” as the term
in used in Art. 66B, §8 2.09. The nmeaning of the phrase "zoning
action,” which is not defined in the statute, had been construed by
the Court of Appeals in Stephans and the Court of Special Appeals
in MBC  Realty  as enconpassi ng only pi eceneal zoni ng
reclassifications. This conclusion was based on judicial inference
drawn from the legislative history of the statute that only a
stylistic change occurred when t he operative | anguage of § 2. 09 was
changed from “reclassification” to “zoning action.” The Court
rejected this narrow view of the phrase “zoning action” and
adopted, instead, a conceptualization that |ooked to the plain
nmeani ng of the words. Accordingly, the Court stated that a “zoning
action” is any act that decides the use of a specific parcel of
| and, initiated by an individual application by a property owner,
based on fact-findi ng adduced t hrough gover nment al agency anal ysi s
of the proposal and through a public hearing, which act creates or
nodi fies substantively the governing zoning classification; or
whi ch defines the perm ssible uses and other characteristics of a
specific parcel of |and by exercising sonme discretionary judgnent
after the consideration of the uni que circunstances of the affected
parcel s and buil dings. The Court held that the PUD anmendnent
ordi nance was a “zoning action” in that it affected the use of the
|and after a deliberative process, initiated by the devel oper,
consi dering the specific characteristics of the land in question.
Because the petition for judicial review challenged the anendnent
of the PUD generally, it could be viewed fairly as attacking the
quasi -j udi cial process observed by the Mayor and City Council.
Therefore, Appellant is entitled to maintain a petition for
judicial review of the PUD anendnent.

Maryl and Overpak Corporation v. Mayor and Cty Council of
Baltinmore, No. 76, Septenber Term 2005, filed October 16, 2006
Qpinion by Harrell, J.

* k% %

-18-



ZONI NG - NONCONFORM NG USE - | NTENSI FI CATI ON

Facts: The appellants’ property was a nightclub and after-
hours establishment that sonetinmes featured adult entertainnment.
Prior to his purchase, the property had been a nightclub primarily
featuring adult entertainment, presented up to five nights a week
since 1979. Wen the appell ant purchased the property in 1983, the
applicable zoning ordinance did not prohibit the use of the
property as an adult entertainnment facility. Nevert hel ess, the
appel l ant reduced the nunber of nights of nude or exotic dancing
fromfive to two nights per week, featuring nusic and conedy on the
ot her nights. The Zoni ng Board approved his use of the prem se as
an “after hours establishnent” in 1992. Wth this approval, the
adult entertai nment was presented after hours, exclusively.

In 1994, an ordinance was enacted that regulated adult
entertai nment busi nesses, providingthat “[a]ny adult entertai nnent
busi ness existing on Septenber 10, 1993 is considered a
nonconform ng use, subject to all Cass IIl regulations.” After
this ordinance was passed, the appellant continued to use the
facility as a club that provided adult entertai nnent after hours.
That use was unchal | enged unti|l 2000, when the property received a
vi ol ati on notice that charged the appellant with operating an adul t
entertainment facility without a |license.

The appell ant appealed to the Board, and testified that the
property featured adult entertainnent only two tinmes a week. The
Board found that the property was a valid nonconform ng use, but
limted that use, based on the testinony, to two nights per week.

The appell ant petitioned the Circuit Court for Baltinore City
for judicial review, which upheld the Board' s power to inpose the
two ni ght per week restriction. The appellant noted an appeal to
the Court of Special Appeals, which affirned the judgnent. The
Court of Special Appeals held that the Board, because it had been
presented with evidence of precisely how the property was being
used - adult-entertai nment twi ce a week - when the zoni ng ordi nance
prohibiting that use was enacted, was pernmtted to define the
future further use in exactly the sane way.

Hel d: Judgment of the Court of Special Appeals Reversed. Case
Remanded to that Court with Instructions to Remand to the Circuit
Court for Baltimore City for Entry of Judgment 1in Favor of the
Petitioner. Costs 1in this Court and 1in the Court of Special
Appeals to be Paid by the Mayor and City Council of Baltimore. A
tenporal increase in the frequency of a valid nonconform ng use is
not an unl awful expansion, but rather, an intensification of that
use. Because the actual nature of the use had not changed, the
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appellant is not tenporally restricted as to when he can operate
his valid nonconform ng use.

Trip Associates, Inc. v. Mayor and Cty Council of Baltinore, No.
58, Septenber Term 2003. Filed May 9, 2006. Opinion by Bell
C. J.

* k% %
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COURT OF SPECIAL APPEALS

| NTERPRETATI ON  OF CONTRACTS - RADIUS RESTRICTION IN COWMERC AL
LEASE.

Fact s: Wells Fargo Bank, N A (Wlls Fargo) brought suit
agai nst Di anond Point Plaza, et al. (Di anmond Point) for breach of
contract based on loan default, fraud and m srepresentation and
conversion of funds. WlIls Fargo also sued Sanis P.W, Inc. and
Wal - Mart Stores, Inc. (Samis and WAl - Mart respectively) for various
breaches of a | ease agreenent. Prior to Sami s and Ames Depart nent
store going dark at D anond Poi nt, Di anond Poi nt sought a refinance
of its property. Wells Fargo becane the assignee of the |oan
through a nerger. Al though Samis assigned the lease to a
tel evi si on production conpany (the Wre) and continued to pay rent,
Ames decl ared bankruptcy after |leaving, mssed its rent paynent to
D anmond Poi nt who subsequently mssed its |loan paynent to Wlls
Fargo. Wells Fargo filed suit on March 7, 2003. It anmended its
conpliant two tinmes and the case proceeded to trial on April 4,
2005.

The court issued findings of fact and concl usions of |aw and
shortly thereafter, amended them The court entered judgnent
agai nst Dianond Point for over $23.6 million plus post judgnent
interest. Samis and Wl -Mart were jointly and severally liable for
$1.25 million and $56, 260.86 in danages as a result of violating
the retail use and radius restrictions contained in the | ease. The
court denied Wlls Fargo's request for over $2 mllion in
attorneys’ fees because some were unreasonabl e and ot hers were not
properly delineated. Wlls Fargo sought a review of the court’s
summary judgnment as to the radius restriction and denial of
attorneys’ fees. D anond Point and Sami s and Wal - Mart appeal ed t he
j udgnent s agai nst them

Wl |l s Fargo construed the radius restriction to unanbi guously
refer to an earlier phrase “during the termof the | ease” which, in
its view, was not a specific nonent in time and, thus, disallowed
its circunvention by sinply closing one store and openi ng anot her
down the street.

Samis agreed that the |anguage was unanbiguous, but an
objective interpretation of the four corners of the | ease contract
showed that the restriction had two conponents, one of which would
be rendered superfluous by Wlls Fargo’s interpretation. Sami s
contended that the court’s interpretation was a plain reading of
the | anguage and “during the termof the | ease” neant so |ong as
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the |l ease was in effect.

Held: The Court focused on the neaning of the word “then.”
The Court found the | anguage to be anbi guous and remanded to the
court to use extrinsic evidence to provide context for a proper
determ nation of what the parties i ntended. The sumrary j udgnent by
Sam s shoul d have been denied to resolve the anbiguity of the word
“then” in the | ease.

The conplexity of the case was acknow edged bel ow and the
bl anket assignation of fifty percent liability as to each def endant
Wi t hout specifying an allocation to allow the court to properly
apportion reasonable fees was correct, but the court should have
required Wlls Fargo to item ze its charges. Wl ls Fargo bears the
responsibility of itemzing on remand so as to allow the court to
apply the factors in Maryland Rule 1.5.

The Court also affirmed the finding that the non-retail use of
the space by the Wre was proved by a reasonable certainty to have
harmed Wells Fargo by effectively preventing D anond Point from
reletting the Ames space.

The Court upheld the court’s factual findings as to WAl -Mart’s
having been a party to the Sanmis lease and that it should have
notified Di anond Poi nt of the assignation of the Sanis | ease to the
Wre.

As to Dianond Point’s cross-appeal, the Court upheld as a
material fact that affected the value and marketability of the
refinance | oan, the finding that D anond Poi nt knew of the i mm nent
vacancies and failed to disclose themto its nortgage | ender.

The Court was persuaded by the unanbi guous and pl ai n nmeani ng
of the pertinent docunents that the court did not err in finding
that the debt was i medi ately due upon default and Wells Fargo did
not have to notify or denmand debt from D anond Point.

The Court hel d appropriate the court’s finding that, because
there was failure to perform reasonably preventabl e naintenance,
Di anond Point reduced the |ife of the roof and commtted waste.

Finally, the Court rejected as without nerit D anond Point’s
contention that the court erroneously cal cul ated the judgnment and
damages because the court properly interpreted the plain | anguage
of the amended nortgage. The Court further did not reverse the
award of damages based on the assertion that Wlls Fargo did not
mtigate because it was Di anond Point’s burden to prove that Wlls
Fargo coul d have avoided all the losses it clained.
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Wells Fargo Bank M nnesota, N. A, Trustee v. D anpond Point Plaza
L.P. et al., No. 1663, Septenber Term 2005, decided Septenber 29,
2006. Opinion by Davis, J.

* k%

EVIDENCE - EXPERT OPINION - FRYE v. UNITED STATES, 293 F. 1013
(D.C. R, 1923): REED v. STATE, 283 MD. 374 (1978): CSX TRANSP.,
INC. v. MILLER, 159 MD. APP. 123 (2004). CERT. GRANTED, 384 ND. 581
(2005), CERT. DISMISSED, 387 MD. 351 (2005): TRIAL COURT DI D NOT
ERR OR ABUSE I TS DI SCRETI ON I N CONCLUDI NG THAT THE NMETHODOLOGE ES
EMPLOYED BY APPELLEES EXPERT WTNESS, DR SHOEMAKER, IN H'S
DETERM NATI ON REGARDI NG CAUSATI ON DUE TO EXPOSURE TO MOLD VWERE NOT
NEW OR NOVEL SCI ENTI FI C TECHNI QUES REQUI RI NG APPLI CATI ON OF THE
FRYE- REED TEST.

Facts: Chesson et al. filed a claim with the Wrker’s
Conmpensati on Commi ssion alleging that each sustained accidental
i njury or occupational disease, called “sick building syndrone,”
was caused by exposure to toxic nold. Three of the clains were
di sm ssed and three partially awarded conpensation. On petition
for judicial review, the court consolidated the six petitions. Dr.
Shoermaker examined all six claimnts and wished to testify as an
expert. Mntgonmery Mitual filed a notion in Iimine to exclude the
testinony because the Doctor’s nethodology was not generally
accepted by the nmedical comunity. After hearing argunent, the
court ruled from the bench that the Frye-Reed analysis did not
apply. Because the doctor was a board-certified physician who
attended | aw school, was published wi dely, and devoted the |ast
five or six years and nore than fifty percent of his time to this
area of specialty, his opinions were deened adm ssi ble. Montgonery
Mut ual ’ s chal | enges went to the wei ght as opposed to admi ssibility.
The court denied the notion and Montgonery Mitual appeal ed.

Hel d: Affirmed. Expert opinions concerning the cause or
origin of an individual’s condition are not subject to the Frye-
Reed anal ysi s. Dr. Shoemaker did not discuss allergy or airway
testing, but an idea suggested by another physician. He al so
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publi shed several articles and conducted presentations wth

col | eagues who specialize in illnesses caused by exposure to
t oxi ns. H's opinions as to the individuals exposure to nold
causing their illnesses was based upon generally accepted net hods.

The fact that there were opposing viewpoints, based upon other
general ly accepted nethodol ogies, did not lead to the concl usion
that Dr. Shoemaker’s testinony shoul d have been excl uded.

Mongt onery Mutual |nsurance Conpany v. Josephine Chesson et al.,
No. 1270, Septenber Term 2005, decided Septenber 20, 2006.
Qpi ni on by Davis, J.

* Kk %

LABOR AND EMPLOYMENT - SOVEREIGN | MVUNI TY

Fact s: Appel l ant, Charles Magnetti, filed a conplaint in
circuit court against the University of Maryland, Coll ege Park, the
University’'s College of Arts and Humanities, and the Director of
the University' s Professional Witing Program Dr. M chael Marcuse,
appel l ees, alleging clains for breach of contract and breach of the
i nplied covenant of good faith and fair dealing, and seeking
specific performance, stemmng from the termnation of his
enpl oynent as a teacher. Appellant was termnated in May or June
of 2002 but did not file suit against appellees until June of 2005.

Appellees filed a nmotion to dismiss, asserting that
governnmental imunity prevented appellant from maintaining his
Suit. Under Maryl and Code (2004 Repl. Vol.), 8 12-201 of the
State Governnent Article (“S.G "), sovereign imunity is waived in
certain contract actions against the state, but only if the claim
is filed within one year fromthe alleged breach, as required by
S.G § 12-202.

Appel  ant responded that his claim should not be dism ssed
because Maryland Code (2006 Repl. Vol.), § 12-104(b) of the
Education Article (“Ed.”), waived the appellees governnental
immunity through a provision granting the Board of Regents the
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authority to “sue or be sued.” Appellant al so contended that the
one year tinme limtation in S.G 8§ 12-202, for bringing suit
agai nst appellees under S.G § 12-201, should not apply to
appel l ant’ s cl ai mbecause Ed. 8§ 12-104(a) states that restrictions
on the authority granted to the Board of Regents, including the
authority to “be sued” under Ed. 8 12-104(b)(3), are only valid if
i nposed by “specific reference” to the University System of
Maryl and.

The circuit court agreed with appellees, applying S.G § 12-
201 (waiving the State’s governnmental i1imunity for contract
actions) and S. G 8§ 12-202 and di sm ssing the appellant’ s conpl ai nt
with prejudice on the ground of sovereign imunity.

Hel d: The Court of Special Appeals affirnmed the order of the
circuit court dism ssing appellant’s clains, holdingthat sovereign
i munity prevented appellant from maintaining his action. The
Court held that Ed. 8§ 12-104(b) did not act as a waiver of
sovereign immunity for appellant’s clai mabsent an appropriation of
funds sufficient to satisfy judgnents awarded in suits brought
pursuant to this subsection

The Court further held that the | anguage of Ed. 8§ 12-104(a)
limting restrictions placed upon the authority of the Board of
Regents to those specifically referencing the University System of
Maryl and did not affect the applicability of thetinelimtationin
S.G 8§ 12-202 which was not a restriction on the functioning of the
Board of Regents. Thus, appellant had failed to satisfy the one
year tinme limtationin S. G § 12-202 for bringing clains under the
wai ver of immunity in S.G § 12-201

In the absence of any applicabl e wai ver of sovereign imunity,
appel lant’ s suit agai nst the appell ees was barred.

Charles Magnetti v. Univesity of Maryland, et al., No. 2492, Sept.
Term 2005, filed October 27, 2006. Opinion by Eyler, Janes R, J.

* % %
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TAXATION - HOMEOMER S PROPERTY TAX CREDIT, TAX PROPERTY CODE
SECTI ON 9-104

Facts: A honeowner, Janes G Bennett, the appellant, applied
to the State Departnent of Assessnments and Taxation (“SDAT”), the
appel l ee, for a Honmeowner’'s Tax Credit (HTC) pursuant to Ml. Code,
section 9-104 for the tax years 1997, 2000, and 2001. The SDAT
denied his applications on the basis that his net worth exceeded
the $200,000 eligibility limt for the tax credit.

In the 1996 tax year, Bennett had applied for the HTC and been
deni ed on the sane basis. Hi s appeal of that prior denial resulted
in a reported case in the Court of Special Appeals: Bennett v.
State Dep’t of Assessments and Taxation, 143 M. App. 356 (2001)
(“Bennett 1"). The HIC statute provides that, in calculating “net
worth” for the purpose of deternmining eligibility, the value of the
homeowner’s dwelling is not to be included as an “asset.” In
Bennett I, Bennett had argued that, even though his dwelling was
not counted as an asset in conputing his net worth, his nortgage-
secured loan should be counted as a liability. The Court of
Speci al Appeal s di sagreed, hol ding that net worth can be cal cul at ed
sensibly only if the hone is not counted as an asset and the
nortgage on the hone is not counted as a liability.

While Bennett I was pending, Bennett filed the HIC
applications at issue in this case, contending that SDAT over st at ed
hi s assets when conputing his net worth by including what he terned
a “nortgage asset.” The “nortgage asset” was apparently an
i nvest ment account created with the proceeds of the sane nortgage-
secured |l oan at issue in Bennett I. Bennett argued that, because
the “nortgage asset” was derived from the value of his hone, it
shoul d not be considered an asset in determning his net worth,
just as the value of the honme itself was not included. The SDAT
di sagreed and included the “nortgage asset” as an asset, but
excl uded the correspondi ng nortgage liability based on the hol di ng
I N Bennett I.

Bennett was unsuccessful in his appeal of the denials to the
Property Tax Assessnments Board. He then appeal ed the decision to
the Maryl and Tax Court, which also rejected his argunent. Bennett
brought an action for judicial review in the Crcuit Court for
Mont gonery County. The circuit court affirmed the decision of the
Tax Court and denied Bennett’'s subsequent notion to revise the
judgnment. Bennett appeal ed.

Hel d: Affirnmed. Under the plain |anguage of TP section 9-104,

Bennett’ s “nortgage asset” qualified as an “asset” and was properly
i ncl uded in conputing his net worth. The statute excludes only the
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val ue of the dwelling fromconsideration as an asset in conputing
net worth; it does not exclude assets derived fromthe val ue of the
dwel I'i ng through refinancing or a hone equity |loan. Furthernore,
the purpose of the HIC statute is to protect homeowners w t hout
significant assets fromhaving to sell their hones because they can
no longer afford to pay property taxes. A taxpayer who withdraws
equity fromhis honme through nortgage refinancing or a hone equity
loan is able to use the equity to pay his property taxes. Thus,
the purpose of the HTCis thwarted if a taxpayer is allowed to use
the equity in his home for investnment purposes and still qualify
for the HIC

Bennett v. State Departnent of Assessnents and Taxation, No. 1838,
Sept. Term 2005, filed Cctober 2, 2006. Opinion by Eyler, Deborah
S., J.

* k%
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JUDICIAL APPOINTMENTS

On August 11, 2006, the Governor announced the appoi nt nent of
DaNEEKA LaVARNER COTTON to the District Court for Prince George’s
County. Judge Cotton was sworn in on Septenber 20, 2006 and fills
t he vacancy created by the elevation of the Hon. Al bert Northrup.

On August 11, 2006, the Governor announced the appoi nt nent of
PATRI CK RI DGEWAY DULEY to the District Court for Prince George’s
County. Judge Dul ey was sworn in on Cctober 3, 2006 and fills the
vacancy created by the retirenment of the Hon. Richard Pal unbo.

On August 31, 2006, the Governor announced the appoi nt nent of
CHARLES G BERNSTEIN to the Crcuit Court for Baltinmore Cty.
Judge Bernstein was sworn in on Cctober 10, 2006 and fills the
vacancy created by the retirenent of the Hon. Joseph H H. Kapl an.
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dated Cct ober
11, 2006, the foll owi ng attorney has been placed on i nactive status
by consent, effective inmediately, fromthe further practice of | aw
in this State:

CHARLES F. W LHELM

By an Order of the Court of Appeals of Maryl and dated October
13, 2006, the foll ow ng attorney has been di sbarred by consent from
the further practice of lawin this State:

J. CHRI STOPHER LLI NAS

By an Opinion and Order of the Court of Appeals of Maryl and
dated Cctober 16, 2006, the foll ow ng attorney has been disbarred
fromthe further practice of lawin this State:

ALPHONZO JEROVE BUTLER
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