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COURT OF APPEALS

ADM NI STRATI VE LAW- DEFANVATI ON LAW- LI BEL AND SLANDER - PRI VI LEGED
COVMUNI CATI ONS

DEFANVATI ON LAW - ABSOLUTE PRI VI LEGE - ADM NI STRATI VE PROCEEDI NGS

Fact s: This case is a certified question from the United
States Court of Appeals for the Fourth Circuit. The question
presented for our reviewis the follow ng:

I n deciding whether a statenent that led to
an adm nistrative proceedi ng agai nst a public
enpl oyee is protected by absolute privilege,
shoul d the duties and authority of the

enpl oyee agai nst whom t he statenment was nade
be considered in determning ‘the nature of
the public function of the proceeding’ ?

Appellant O fen filed a conplaint for defamation in the
United States District Court for the District of Maryland agai nst
appel | ee Brenner. The conplaint alleged that Brenner nade
defamatory statenents to Ofen’ s supervisor at the Departnent of
Heal t h and Human Services resulting in an enpl oyee disciplinary
action against Ofen. The district court dism ssed the conpl ai nt
on the basis that the statenents, nade in connection with an
adm ni strative proceeding, were protected by absolute i Mmunity.

O fen noted a tinely appeal to the United States Court of
Appeal s for the Fourth Crcuit. Ofen contended that the
district court erred in failing to consider his duties and
authority in connection with the nature of the public function of
the proceeding. The Court of Appeals for the Fourth Grcuit
certified a question of law to the Maryland Court of Appeals to
see if such an inquiry was proper.

Hel d: The Court of Appeals stated that when determ ning
whet her an absolute privilege should extend to statenents that
serve to initiate an admnistrative proceeding, the duties and
authority of an enployee are a relevant, but not dispositive,
factor in considering the nature of the public function of the
proceedi ng. The extension of absolute inmunity to admi nistrative
proceedi ngs under Gersh v. Anbrose, 291 Md. 188, 434 A 2d 547
(1981), requires sufficient procedural safeguards and that the
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nature of the public function of the proceeding acts to protect a
socially inportant interest. The Court indicated that where

al | eged defamatory statenments serve to initiate an administrative
proceeding, it is proper to examne the duties and authority of

t he def aned enpl oyee in considering whether the nature of the
public function of the proceeding protects a socially inportant
interest. The Court also noted that the duties and authority are
a factor to be considered but are not dispositive of the issue.

M Louis Ofen v. Alan |. Brenner, Msc. No. 1, Septenber Term
2007, filed Novenber 14, 2007. Opinion by Raker, J.

* k% %

APPEALS - RIGHT OF REVIEW- DOMESTI C VI OLENCE - PROTECTI VE ORDER

Facts: Judith Suter filed a petition for a tenporary
protective order (TPO against Darryl Stuckey on April 13, 2006.
The TPO was granted. On April 25, 2006, a final protective order
was entered by consent in the District Court pursuant to Ml. Code
(1984, 2006), 8§ 4-506(c) of the Family Law Article

On May 17, 2006, Stuckey appealed the final order to the
Circuit Court for Prince George’s County. Stuckey based his
appeal on Mi. Code (1984, 2006 Repl. Vol.), 8§ 4-507 of the Famly
Law Article, which provides for a right of appeal fromthe entry
of a protective order fromthe District Court to the Circuit
Court and the appeal shall be heard de novo. The Circuit Court
di sm ssed the appeal .

Stuckey requested en banc review of the Crcuit Court
deci sion. The en banc panel reversed and remanded for a trial de
novo based on Mi. Code (1984, 2006 Repl. Vol.), 8§ 4-507 of the
Family Law Article and Ml. Code (1974, 2006 Repl. Vol), § 12-401
of the Courts and Judicial Proceedings Article.

Ms. Suter filed a petition for wit of certiorari, which the
Court of Appeals granted on April 11, 2007. Suter v. Stuckey, 398
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Md. 314, 920 A 2d 1058 (2007). The final protective order
expired under its own terns on April 18, 2007.

Hel d: Judgnent vacated; Case renmanded to Circuit Court with
instructions to dismss the appeal as noot. Although the case
becanme noot with the expiration of the protective order, the
Court of Appeals considered the nerits of the case because of the
public inportance of the Donestic Violence Protection Act and the
i kelihood that simlar factual situations would continually
evade review. Coburn v. Coburn, 342 Ml. 244, 250, 674 A 2d 951,
954 (1996). The Court of Appeals held that, absent fraud or
coercion, a party may not appeal a protective order entered by
consent pursuant to the Donestic Violence Protection Act.

The Court noted that the right to appeal nay be |ost by
acqui escence in or consent to a final judgnent. The |ong-
standi ng principle that, absent fraud or coercion, no appeal lies
froma consent judgnent follows fromthis basic principle.

The Court of Appeals exam ned the |legislative intent of 8§ 4-
507 and 8§ 12-401. The Court found that the Legislature intended
the ability to enter final protective orders by consent to | essen
strain on the District Court systemand that allow ng an appeal
fromsuch an entry would contradict that intent. The Court noted
that the Legislature did not express an intent to abrogate the
common law rul e that no appeal lies froma consent judgnment in
either 8 4-507 or 8§ 12-401.

Judith Suter v. Darryl Stuckey, No. 09, Septenber Term 2007,
filed Novenber 14, 2007. Opinion by Raker, J.

* k% *

CRIM NAL LAW- CRIMNAL LAWARTICLE, 8 7-203, UNAUTHORI ZED
REMOVAL OF PROPERTY - 2002 RECODI FI CATI ON AND REVI SI ON OF STATUTE
HAD NO EFFECT ON ELEMENTS OF CRIME AS THEY EXI STED BEFORE 2002

Facts: On 28 COctober 2003, outside normal busi ness hours,

-5-



General Mtors delivered several new Hunmer notor vehicles to
Moore Cadillac’s Virginia dealership. While nornmally each
vehicle cones with two sets of keys, on this occasion the
delivery driver noticed that one of the Huitmers had only one set
of keys. On 5 Novenber 2003, when a prospective purchaser

i nqui red about that particular Hummer, enployees of the

deal ership could not | ocate the vehicle and reported it stolen.
The vehicle was found on 5 Decenber 2005 when O ficer Cerald
Caver of the Prince George’s County Police Departnent stopped it
in the County, while it being was operated by Ronal d Robert
Al |l en.

A grand jury charged Allen in the Grcuit Court for Prince
George’s County with felony theft, notor vehicle theft,
unaut hori zed use of a notor vehicle, and m sdeneanor theft of the
| icense tags. The State nol prossed the m sdeneanor theft count
at the close of its case-in-chief at trial. Allen noved for a
judgnment of acquittal on the other three charges. Wth regard to
t he count of unauthorized use, he argued that the State failed to
establish the required elenents, and specifically that the State
did not offer any evidence that he entered on the property of the
Virginia deal ership and took the Humrer off its lot. Hi s notion
for acquittal was deni ed.

In his defense, Allen and his nother testified. H s nother
testified that Allen was in Florida when the Hummer di sappeared
from More Cadillac. Allen testified that he did not take the
Hunmrer from the deal ership and did not know that the Humrer was
stolen. He clainmed that the Hummer bel onged to an acquai nt ance,
Mar cus Robi nson, from whom he borrowed the vehicle on 5 Decenber
2003 in order to go to breakfast. Marcus Robi nson did not
testify. At the close of all the evidence, Allen renewed his
notion for judgnment of acquittal. The court denied the notion
and the case was sent to the jury.

The judge's instructions to the jury included ones
consistent wwth the Maryland Pattern Instructions on the
presunption of innocence, reasonabl e doubt, and the requirenent
of inpartiality. The judge instructed the jury nenbers further
that they may draw reasonabl e factual inferences based upon their
experiences and that they may consider the fact that Marcus
Robi nson did not testify in Allen’s support. The instructions
concl uded by outlining the requirenent for a finding of guilt
under the charged crinmes. For the crine of unauthorized renoval
of property, “unauthorized use,” Maryland Code (2002), Crim nal
Law Article (CL), 87-203, at issue in this appeal, the judge read
the definition of the crinme as it appears in the Maryl and Code.
No exceptions were taken to the jury instructions. The jury
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found Allen guilty of one count of unauthorized use. He was
sentenced to four years inprisonnent, all but 90 days suspended,
with three years probation upon rel ease fromincarceration

On direct appeal to the Court of Special Appeals, Alen
argued that the evidence presented at trial was not sufficient to
support a conviction of unauthorized use under CL 8§ 7-2083,
claimng that the statute requires proof that a person, sans
perm ssion, entered or was present on the real property where the
not or vehicle was taken and participated in the taking of such
property fromthe prem ses or out of the custody or use of the
ower. In reply, the State argued that the 2002 revision of CL §
7-203 did not work a substantive change in the elenents of the
of fense fromthe predecessor statute and case law interpreting it
and that it only was necessary to prove that Allen participated
in the continued use of the Hummer under circunstances
mani festing an intent to deprive the true owner of possession.

In its reported opinion, the intermedi ate appellate court held
that, under a plain neaning reading, the statute requires proof
both of entry upon the prem ses of another by a defendant and the
unl awful taking and carrying away of property. Allen v. State
171 Md. App. 544, 911 A 2d 453 (2006). Based on its view of the
current statute, the court next considered the sufficiency of the
evi dence supporting Allen’s conviction, concluding that the State
presented evidence fromwhich a jury rationally could find that
Appel | ant violated CL § 7-203.

The Court of Appeals granted Allen’s Petition for Wit of
Certiorari to review the judgnent of the Court of Special Appeals
finding no error with the evidentiary sufficiency of his
convi ction of unauthorized use of a notor vehicle under CL § 7-
203. The Court also granted a Cross-Petition by the State to
consi der whether the Maryl and Legislature, in the course of its
2002 re-codification of Maryl and substantive statutory crim nal
| aw, focusing on CL 8§ 7-203, added an elenment to the crine of
unaut hori zed use of a vehicle beyond that previously required
under the predecessor statute.

Held: Affirnmed. The Court held that the changes to the
statute made during recodification did not effect substantively
the requirements of Maryland Code, CL 8 7-203. The Court further
hel d that the evidence presented supported the jury’s decision to
convict Allen.

In reaching this conclusion, the Court reviewed the history
and interpretation of the unauthorized use statute, noting that
it had required four elements for a conviction. They are: (1) an
unl awful taking; (2) an unlawful carrying away; (3) of certain
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desi gnat ed personal property; (4) of another. Proof of these

el enents may be acconplished in two ways: one may enter the

prem ses of another and take property away, or, one may take
property fromwherever it is |located. After finding that a plain
meani ng interpretation of the recodified rule would lead to an
illogical result, the Court |ooked to the |legislative intent,
enbodied in both a specific provision of the Session Laws
enacting the revised Crimnal Law Article and a Revisor’s Note to
the recodification. It found that the Legislature had no intent
to change the Court’s pre-existing interpretation of the

requi renents of the crinme of unauthorized use.

The Court then reviewed Allen’s argunents that the evidence
did not support sufficiently his conviction under the statute.
Specifically, Alen argued that the State offered no evidence
placing himat the Virginia car deal ership, and thus no evidence
that he renoved the Hunmer fromthe deal ership. Allen also
argued that the State failed to prove that, when found behind the
wheel of the stolen vehicle in Maryl and, he knew that the Humrer
was stolen. Allen noted that one nonth passed between the tine
of its disappearance and its reappearance in the possession of
Petitioner, and that the vehicle was transported into Maryl and
fromVirginia. He submitted that this tine and di stance
separation made any inference unsustai nable that he renoved the
Hunmer fromthe Virginia deal ership or knew t he vehicle was
stolen nmerely because he was found later driving it in Mryland.

Upon review of the evidence, the Court determ ned that a one
nonth gap, as a matter of |aw, does not break significantly the
perm ssible inferential chain fromthe initial disappearance of
stol en goods fromthe prenm ses to the discovery of Allen in
possession of the goods. The Court further concluded that a
reasonable jury could draw this inference despite Allen’s
testinony that he nmerely borrowed the car from Robi nson. The
Court noted that Allen’s possession of the Humrer and keys, the
relatively recent tinme frame of the salient events, and his
inability to corroborate his testinmony with Robinson’s testinony
were sufficient for a rational jury properly to draw the
inference that Allen commtted unauthorized use of an autonobile.

Ronald Robert Allen v. State of Maryland, No. 5, Septenber Term
2007, filed 8 Novenber 2007. Opinion by Harrell, J.



* k%

FAM LY LAW- GUARDIAN AD LITEM - FEES

Facts: Denise Taylor, Petitioner, filed a conplaint agai nst
Kristi and WIIliam Bi edenback in the Crcuit Court for Baltinore
County, seeking custody of, or in the alternative visitation
wi th, Taylor’s grandchildren, Tristan and Menori e Bi edenback.
Tayl or subsequently filed a request for a guardian ad |item
whi ch was granted; the circuit court appointed Marc E. Mandel,
Esquire, Respondent, as guardian ad litemfor the children.

Mandel submitted an amended order that was signed by the circuit
court, in which the court reserved for future determ nation the
award of guardian ad litem fees upon the filing of a Petition for
Counsel Fees and ordered each party to advance to counsel the sum
of $1,000.00 to be held in escrow subject to further order of the
court regardi ng apportionnent between the parties of their
respective obligations to pay the guardian ad litemfees. Taylor
did not file an objection to the anended order, request a
hearing, or file a notion to reconsider but rather, conplied and
deposited $1,000.00 into her attorney’s escrow account. After
Tayl or and the Bi edenbacks reached an agreenent, Mandel filed his
petition for guardian ad litemfees, which the circuit court
granted, ordering Taylor to pay Mandel a portion of the guardi an
ad litemfees. Taylor noted an appeal to the Court of Speci al
Appeal s, which affirmed the inposition of guardian ad |item fees
agai nst Tayl or and concl uded that Taylor had inpliedly consented
to the paynent of the fees.

Hel d: Reversed. After concluding that the Tayl or had
preserved her argunent that she could not be held responsible for
paynent of the guardian ad |item fees because she objected at the
time Mandel’s petition to recover fees was filed, the Court of
Appeal s held that the circuit court did not possess the authority
to assess guardian ad litem fees agai nst Taylor, the maternal
grandnot her of the children, under Section 1-202 of the Fam |y
Law Article, Maryland Code (1999, 2004 Repl. Vol.), because the
use of the term*“parent” in the statute only permtted the court
to assess the fees on a nother or a father. The Court al so
rejected the possibility that guardian ad |item fees could be
assessed pursuant to Section 12-103 (a) of the Fam |y Law
Article, Maryland Code (1999, 2004 Repl. Vol.), because that
section did not enconpass awards of guardian ad litem fees.

Moreover, the Court also stated that Taylor did not waive
her right to object to the guardian ad litem fees or acquiesce in
the paynment thereof. In this respect, the Court noted that the
Amended Order appointing Mandel as guardian ad litem and ordering
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Tayl or to deposit $1,000.00 into her attorney’s escrow account,
stated that the $1,000.00 was “subject to further Order of this
Court regardi ng apportionnent between the parties of their
respective obligations to pay the reasonabl e counsel fees of the
attorney for the mnor children,” and the court “reserve[d] for
future determ nation” the assessnent of guardian ad |item fees.
The order, in its anbiguity however, failed to define Taylor’s
liability, if any, at all. Therefore, Taylor could not have

wai ved her right to object to the fees or acquiesced in the
paynment thereof. Mreover, the Court stated that when she
deposited the noney into her attorney’s escrow account, she acted
involuntarily in conpliance with a court order.

Deni se Taylor v. Marc Mandel, No. 3, Septenber Term 2007, filed
Novenber 9, 2007. Opinion by Battaglia, J.

* k% %

FORFEI TURE - DI SPCSI TI ON OF PROPERTY OR PROCEEDS - CRI M NAL
PROCEDURE 8§ 12-501 REQUI RES FORFEI TI NG AUTHORI TY TO RELEASE

SEI ZED VEHI CLE, W THOUT FURTHER CONDI TI ONS PRECEDENT, TO | NNOCENT
LI ENHOLDER UPON RECEI PT OF WRI TTEN NOTI CE OF LI ENHOLDER S | NTENT
TO SELL, COPIES OF DOCUMENTS G VING RISE TO LI EN, AND AFFI DAVI T
STATI NG REASONS FOR DEFAULT.

FORFEI TURES - DI SPOSI TI ON OF PROPERTY OR PROCEEDS - GOVERNMENT
TON NG AND STORAGE FEES ARE TO BE PAI D FROM PROCEEDS OF SALE OF
SEI ZED VEH CLE AFTER DEBT OAED TO | NNOCENT LI ENHOLDER HAS BEEN
SATI SFIED I N SALE OF COLLATERAL UNDER CRI M NAL PROCEDURE 88 12-
501 TO 12-505.

Facts: Allen S. Cooley and Karen A Cool ey agreed to
purchase a 1999 Chevrol et Tahoe from Fox Chevrolet, Inc., with
fi nanci ng provided by WFS Financial, Inc. ( "WFS"). The sales
contract and security agreenent for the vehicle were assigned to
WFS. WFS perfected the security interest in the vehicle. The
vehicle was | ater seized by the Baltinore City Police Departnent
subsequent to an investigation into illegal drug trafficking.
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The Mayor and City Council of Baltinmore ("the Cty") filed a
complaint in the Grcuit Court for Baltinore Gty seeking
forfeiture of the vehicle, pursuant to Title 12 of the Maryl and
Code, Crimnal Procedure Article. The Gty notified WFS of its
intent to seek forfeiture via service of the conplaint and a
sumons i ssued on 3 July 2006. The Cool eys subsequently

defaul ted on paynents owed to WFS under the sales contract and
security agreenent. WS, closely followi ng the requirenents
enunerated in 8§ 12-101 of the Maryland Code, Crim nal Procedure
Article, notified the City of its intent to sell the vehicle,
provi ded copies of the sales contract, security agreenent,
assignnent, and security interest filing, and provided an
affidavit stating the reasons for the default. WS requested
that the Gty release the seized vehicle to it.

Al 't hough the City agreed that the vehicle should be rel eased
to WFS, the City demanded that WS pay approxi mately $200 in
tow ng and storage fees as a condition precedent to the rel ease
of the vehicle. WS retorted that the CGty's tow ng and storage
fees shoul d be paid out of the proceeds of the sale of the
vehicle, if the vehicle is sold for nore than the underlying debt
owed on the sales contract. WFS filed a notion in the Crcuit
Court in the forfeiture action seeking an order releasing the
vehicle without the requirenment that the towi ng and storage fees
be paid prior to release. The Crcuit Court agreed with the
City's position. WS appealed to the Court of Special Appeals.
Before that court could decide the appeal, the Court of Appeals
granted certiorari, on its initiative, to consider whether an
i nnocent |ienholder is required to pay tow ng and storage fees as
a condition precedent to the release of a seized, but not yet
forfeited, vehicle.

Hel d: Order of the Circuit Court vacated. Case remanded to
the Crcuit Court with directions to order the rel ease of the
vehi cl e wi t hout paynent of tow ng and storage costs. The Court
first noted that the two statutory schenes under Title 12 of the
Maryl and Code, Crim nal Procedure Article, 8§ 12-402 and 88 12-501
to 12-505, regarding vehicle forfeiture should be interpreted
t oget her, although only 88 12-501 to 12-505 apply in the present
case. The distinguishing feature between the two procedures is
the forfeiture hearing. |If a forfeiture hearing has been held, 8
12-402 applies. By contrast, if a forfeiture hearing has not
been held and the property nerely has been seized, 88 12-501 to
12-505 govern. Regarding 8 12-402, it is clear fromthe plain
meani ng of the statute, corroborated by the | egislative history,
that the Legislature intended for seizure and mai nt enance costs
to be paid after the balance due the lienholder is paid fromthe
proceeds of sale. The Legislature repealed the earlier statute
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prioritizing seizure costs ahead of the lienholder's balance. In
its place, the Legislature enacted a | aw which expressly

rel egated the paynment of seizure and storage costs to paynent
after the lienholder is satisfied fromthe proceeds of sale. The
| egi sl ative Committee Report regarding the statute expressed the
pur pose of the law as being to affect such a change.

Regarding 88 12-501 to 12-505, the plain nmeaning of the
statute requires that the lienhol der's debt be paid before the
towi ng and storage fees. The Legislature |isted specific
requi renents to be acconplished by the |ienholder in order to
obtain the release of the vehicle. |If the Legislature intended
paynment of towi ng and storage fees to be a condition precedent to
the release of the vehicle to the Iienholder, the Legislature
coul d have inserted such a requirenent. It chose not to do so.
Any other interpretation would be contrary to the canon of
statutory construction inclusio unius est exclusio alterius (the
expression of one thing is the exclusion of another). This
interpretation al so pronotes consistency between the two
statutory schenes regarding forfeiture.

WFS Financial, Inc. v. Mayor and City Council of Baltimore, NO.
12, Septenber Term 2007, filed 7 Novenber 2007, QOpinion by
Harrel |, J.

* %k %

REAL PROPERTY - DI SCOVERY - DI STRICT COURT - LANDLORD- TENANT

ACTI ONS - MARYLAND CODE, REAL PROPERTY ARTICLE, 8§ 8-402.1, BREACH
OF LEASE ACTION - I N BREACH OF LEASE ACTI ONS, MARYLAND RULE 3-711
DCES NOT EXCLUDE THE LI M TED DI SCOVERY PERM TTED I N DI STRI CT
COURT CASES UNDER MARYLAND RULE 3-401

Facts: Charles Hudson resided in the Latrobe Housing
Devel opnment, a subsidi zed housing project in Baltinore Gty. On
30 Septenber 2005, the Housing Authority of Baltinmore City
(HABC), owner and operator of the Latrobe Housi ng Devel opnent,
received a copy of a police report inplicating Hudson in the

-12-



all eged comm ssion of a crinme in his rental unit. As a result,
on 22 May 2006, HABC filed a “Conpl ai nt and Summobns Agai nst
Tenant in Breach of Lease,” under Maryland Code (2003), Real
Property Article, 8 8-402.1, in the District Court of Maryl and,
sitting in Baltinore City. The conplaint alleged that Hudson
breached several |ease covenants prohibiting illegal and drug-
related activities in the dwelling unit.

Trial was set for 12 June 2006. On 6 June 2006, Hudson,
t hrough counsel, served witten interrogatories on HABC seeki ng
the limted discovery afforded in District Court cases under
Maryl and Rul e 3-401(a). |In response, HABC filed a notion to
strike the interrogatories on the ground that Maryland Rule 3-711
prohi bits discovery in summary ejectnent actions in the District
Court. The court denied HABC s notion (and notion for
reconsi deration), ruling that Rule 3-711 does not apply to
“Breach of Lease” cases. The trial date was conti nued.

HABC appealed to the Circuit Court for Baltinore City on 25
Sept enber 2006 the District Court’s interlocutory ruling as to
di scovery, ostensibly in accordance with Maryl and Code, Real
Property Article, 8 8-402.1(b)(2). Specifically, HABC cl ai ned
that the District Court’s discovery ruling was i medi ately
appeal abl e under the collateral order doctrine and incorrect as a
matter of law. The Circuit Court considered the matter on the
record made in the District Court. After oral argunent, the
Circuit Court ruled that the appeal was taken properly under the
collateral order doctrine. The Court further held that Rule 3-
711 prohibited discovery in “Breach of Lease” cases in the
District Court and, thus, reversed the District Court’s ruling
and remanded the case for further proceedings. Hudson
successfully petitioned the Court of Appeals for a Wit of
Certiorari.

Hel d: Judgnent of the Circuit Court for Baltinore City
vacated. In reaching this conclusion, the Court of Appeals
di scussed three issues: (1) whether the common | aw col | at er al
order doctrine permtted on interlocutory appeal of the discovery
decision, (2) whether, if the appeal was not authorized, the
Court nonet hel ess should decide the nerits of the case, and, if
so, (3) whether Maryland Rule 3-711 prohibits discovery in
Maryl and District Court “Breach of Lease” actions.

The col |l ateral order doctrine nay authorize an i nmediate
appeal of an interlocutory decision of the |lower court if four
conjunctive and strictly construed elenents exist. |[If an
i nterlocutory decision (1) conclusively determ nes the disputed
guestion, (2) resolves an inportant issue, (3) resolves an issue
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that is conpletely separate fromthe nerits of the action, and
(4) would be effectively unreviewable if the appeal had to await
the entry of a final judgnment, then the collateral order doctrine
applies. Cbviously, interrogatories inquiring into the
under | yi ng factual grounding of HABC s cl ai mthat Hudson breached
his lease are critical to the ultinmate determ nati on of whether a
breach occurred. Thus, the third requirenment of an inmmediately
appeal abl e collateral order is not nmet in this case.

Additionally, an appeal froma final judgnent ordinarily brings
up for appellate review all other orders in the case. Only rare
ci rcunstances occurring in the high-level, governnent officia
“state of m nd” exception discussed in a few Maryl and cases,
where requiring disclosure during discovery seriously could

di srupt adm ni strative governance, have nmet the “effectively

unr evi ewabl e” requirenment of the fourth prong. The Court thus
concluded that the Grcuit Court in the present case incorrectly
applied the collateral order doctrine to endorse its review of
the District Court’s Order allow ng discovery in the underlying
“Breach of Lease” case.

After determining that the collateral order doctrine does
not apply in this case, the Court, in light of Maryland Rul e 8-
131, determned it necessary and desirable to comment on the
nmerits in order to guide the trial court and to resol ve division
anong judges of the District Court and Grcuit Courts. The Court
noted that Maryland's discovery rules deliberately are designed
to be broad and conprehensive in scope. Maryland Rule 3-401
generally provides a civil litigant in District Court limted
di scovery through 15 interrogatories. Maryland Rule 3-711
provides in pertinent part, however, that no pretrial discovery
is permtted in District Court actions for sumary ejectnent,
wrongful detainer, or distress for rent, or an action involving
tenants hol di ng over.

Al t hough a “Breach of Lease” action is not part of the
item zed exclusions in Rule 3-711, HABC contended that the term
“sunmary ej ectnent” included “Breach of Lease” actions. The
Court determ ned, however, that the Rule does not include Breach
of Lease actions based on its plain neaning, bolstered by the
| egi slative history of the Rule. In reaching this concl usion,
the Court determ ned that sunmary ejectnent refers to an action
for failure to pay rent, not a breach of |ease action. The Court
further determ ned that, according to the Rule’s legislative
hi story, inclusion of a “Breach of Lease” action was specifically
consi dered and rejected by the Rules Commttee and the Court.
Thus, the plain nmeaning and | egislative history support a
conclusion that Rule 3-711 does not include “Breach of Lease”
actions.

-14-



Charles Hudson v. State of Maryland, No. 24, Septenber Term 2007,
filed 7 Novenber 2007. Opinion by Harrell, J.

* % *

REAL PROPERTY - PROPERTY LAW - ZON NG - VARI ANCES - VWHERE THE
ANNE ARUNDEL COUNTY CODE GENERALLY AUTHORI ZED THE BOARD TO GRANT
VARI ANCES TO THE ZONI NG CODE, THAT GENERAL VARI ANCE PONER APPLI ED
TO ALL PROVI SI ONS OF THAT ZONI NG CODE UNLESS SPECI FI CALLY
PROHI Bl TI VE LANGUAGE EXI STED

Facts: Crandell Cove, a non-profit corporation organized to
construct a congregate living facility for the elderly, applied
for and received a special exception and several variances that
woul d enable it to construct a nursing home. The speci al
exception and variances had specific time limtations in which
they could be utilized. As a result of nulti-tiered County and
State requirements, Crandell Cove was unable to conply with those
time limtations and consequently requested variances. Those
time variances, which were initially granted by Anne Arundel
County’s Adm nistrative Hearing Oficer, were appeal ed by the
Lanzarons, who were nei ghboring | andowners. The Lanzarons argued
that the general power to grant variances, found in Article 3 of
t he Anne Arundel County Code, did not authorize the Board to
grant tine variances, based on several exanples of |anguage that
evi denced what they believed to be the legislature’s intent. The
Anne Arundel County Board of Appeals upheld the Hearing Oficer’s
grant of the tinme variance. The Lanzarons then filed a petition
for judicial reviewin the Crcuit Court for Anne Arundel County,
which affirmed the decision of the Board. Finally, the Lanzarons
appealed to the Court of Special Appeals. The Court of Appeals,
on its own initiative, issued a wit of certiorari to determ ne
whet her the Anne Arundel County Code in effect at the rel evant
time authorized the Board to extend by variance the Code’s
deadline for project inplenentation and conpletion under Crandell
Cove’s previously authorized variances and speci al exception.
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Hel d: The Court of Appeals held that a plain | anguage
reading of the statute, in addition to traditional rules of
statutory construction, clearly authorized the Board to grant a
variance. Wiile the |anguage of the relevant provisions did
pl ace upon Crandell Cove particular tine limtations, Crandell
Cove was able to avoid the automatic voiding and recession of its
speci al exception and variances by its tinely application and the
subsequent grant of time variances.

Lanzaron v. Anne Arundel County, Maryland, No. 22, Septenber
Term 2007, filed Novenber 9, 2007. Opinion by Cathell, J.

* % *

TORTS - MARYLAND TORT CLAIMS ACT - NOTI CE

Facts: As alleged in the various conplaints filed in the
Crcuit Court for Queen Anne’s County in the instant natter, on
March 17, 2004, at approxinmately 12:30 p.m, Deputy Sheriff Mark
Barbre of the Queen Anne’s County Sheriff’'s Ofice attenpted to
stop a truck driven by Andrew Pope, I11. Wen Pope did not stop
Barbre foll owed himto Pope’ s honme, whereupon Pope got out of his
vehicle and raised his hands in surrender. At that point, Barbre
approached Pope with his gun drawn and fired a single shot,
striking Pope in the neck. The conplaint also contained
al l egations that Barbre acted with malice or gross negligence in
shooti ng Pope, that Pope was not intoxicated, incapacitated, a
threat to the safety of hinself or others, or disorderly, and
that Barbre had no warrant for the arrest of Pope and no | egal
cause or excuse to use excessive force agai nst Pope or shoot Pope
in the neck. Pope subsequently anended his conplaint and renoved
Queen Anne’s County as a defendant, and thereafter anmended a
second time, reinstating Queen Anne’s County and adding the State
of Maryl and as defendants.

On August 12, 2004, five nonths after the incident, Pope’s
attorney sent notice of Pope’s intention to sue to a Queen Anne’s
County Conm ssioner. Pope |ater provided notice to the State
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Treasurer under the Maryland Tort C ains Act on May 13, 2005,
fourteen nonths after the incident and beyond the one-year period
required by Section 12-106 (b)(1) of the State CGovernnent

Article, Maryland Code (1984, 1995 Repl. Vol., 2003 Supp.).

Barbre, the County and the State, filed notions to dism ss,
or in the alternative, for summary judgnent on the First Anended
Compl aint, and filed notions to strike the Second Anended
Complaint. The circuit court resolved all outstanding notions by
granting the notion to strike the Second Arended Conpl ai nt,

t hereby renoving the State and the County as defendants, and by
granting summary judgnent in favor of Barbre as to all clains
asserted in the First Anmended Conplaint. The Court of Speci al
Appeal s affirnmed the judgnments entered in favor of the State and
Queen Anne’s County and vacated the judgnent entered in favor of
Barbre. Pope v. Barbre, 172 M. App. 391, 915 A 2d 448 (2007).

Hel d: Affirnmed in part; nodified in part. The Court of
Appeal s held that because Barbre was classified as “state
personnel ,” the Maryland Tort C ainms Act was applicable. The
Court concluded that Pope’s notice to a Queen Anne’ s County
Comm ssi oner had not expressly conplied with the Maryl and Tort
Clainms Act notice statute, Section 12-106 (b)(1) of the State
Governnment Article, Maryland Code (1984, 1995 Repl. Vol., 2003
Supp.), which requires that a claimnt subnmt a witten claimto
the Treasurer or a designee of the Treasurer within 1 year after
the injury, so that the Court affirmed the grant of sunmmary
j udgnment under the Maryland Tort Clains Act in favor of the State
and the County. Even assum ng arguendo that substanti al
conpliance with the notice statute was applicable, the Court
noted that it could not be invoked in the present case because
Pope had failed to provide witten notice to the State Treasurer
within the one year tine period. The Court of Appeals al so held,
however, that the allegations of Pope s conplaints were
sufficient to allege malice or gross negligence to preclude
summary judgnent under the Maryland Tort Cains Act on behal f of
Bar bre individually.

Mark Barbre v. Andrew Pope, I1l, No. 17, Septenber Term 2007
filed Novenber 13, 2007. Opinion by Battaglia, J.

* % %

-17-



COURT OF SPECIAL APPEALS

ADM NI STRATI VE LAW - PROCEDURAL DUE PROCESS - NMARYLAND

ADM NI STRATI VE PROCEDURE ACT - CONTESTED CASE HEARI NG - STATE
RESI DENTI AL _CENTER - TITLE 7 OF HEALTH GENERAL ARTICLE - MEDI CAI D
- DEVELOPMENTAL DI SABI LI TY.

Facts: In 2004, Mary L. Reese, appellant, and the late
WIIliam Massa, as guardi ans of Virginia Massa, sought to admt
Ms. Massa, the nentally retarded daughter of M. Massa, to a
State-operated internediate care facility, known as a State
residential center (“SRC’). By letter dated July 19, 2005, S.
Ant hony McCann, then the Secretary of the Maryl and Departnent of
Heal th and Mental Hygiene (the “Departnent”), appellee, denied
the application, based on his determ nation that placenent in the
comunity was an appropriate, less restrictive alternative. The
Depart ment subsequently opposed appellant’s request for a hearing
at the Ofice of Admnistrative Hearings (“OAH'), at which
appel | ant sought to present evidence as to Ms. Massa’'s condition.
The Departnent clained that the denial of a request for adm ssion
to a SRCis not a contested case under the Adm nistrative
Procedure Act (“APA’), M. Code (2004, 2006 Supp.), 88 10-201
t hrough 10-226 of the State Gov't. Article (“S.G "), and
therefore there was no entitlenment to such a hearing. QOAH agreed
with the Departnent and deni ed the request.

Thereafter, Ms. Reese appeal ed the OAH decision to the
Departnent’ s Board of Review (the “Board”), which upheld OAH by
order dated Decenber 12, 2005. She then filed a petition for
judicial reviewin the Grcuit Court for Montgonery County. On
March 15, 2006, the court granted the Departnent’s notion to
di sm ss.

Held: Reversed. The State statutory schene, set forth in
Heal t h- General 8 7-501 et seqg., provides for a contested case
heari ng under the APA when the Secretary determ nes that
adm ssion is appropriate to a SRC. See Heal th-General 8§ 7-503.
But, it does not afford any opportunity to contest the
Secretary’s determ nation denying adm ssion to a SRC. The
adm ssion to a SRCis a state benefit. |If the applicant neets
the eligibility criteria in Health-CGeneral 8 7-502, the applicant
is entitled to adm ssion without regard to the exercise of
di scretion of the Secretary. Appellant was denied procedural due
process because the statutory schene did not provide for a
hearing in connection with the denial of the application for
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adm ssion to a SRC. To that extent, the statute is
unconsti tutional .

Mary L. Reese, Guardian v. Department of Health and Mental
Hygiene, No. 514, Septenber Term 2006. Opinion filed on Novemnber
2, 2007 by Hol I ander, J.

* k%

ATTORNEYS - EXTRI NSI C FRAUD

| ssue on appeal is whether the unprofessional conduct of a
party’s attorney may constitute fraud, and if so, extrinsic fraud
that would justify vacating an enrolled judgnent.

Facts: Appellant Charlain Bland was injured in an auto
collision involving appellee’s, Joseph and Syl via Hammond on June
15, 1998. She retained Mchael J. G aham a nmenber of the
Maryl and bar, to represent her in a civil action against the
Hanmonds. Graham fil ed a conplaint on Bland s behalf on June 13,
2001. Fromthat point on, however, Gahamfailed to respond to
di scovery requests by the appellees, |eading to sanctions and,
ultimately, dismssal of Bland's case with prejudice on April 9,
2003.

During this time, Gahammsled Bland as to the status of
her case, repeatedly informng her that it had been postponed. It
was not until Decenber 2004 that Bl and di scovered her case had
been di sm ssed. She filed a conplaint with the Attorney Gievance
Comm ssi on agai nst Gaham only to find that he had been
suspended by the Court of Appeals. She then instituted a |egal
mal practi ce action against him obtained a default judgnent, only
to learn that G aham was uni nsured and judgnment proof. On
February 3, 2006, Bland filed a notion to vacate the enrolled
judgnment that foll owed the dismissal of her |awsuit against the
Hanmonds, contending that G ahanis actions constituted extrinsic
fraud that, pursuant to Mil. Code, Cts. & Jud. Proc. 8 6-408 and
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Md. Rule 2-535(b), entitled her to set aside the original
j udgnent .

The circuit court for Prince George’ s County denied appellant’s
notion to vacate.

Hel d: Affirmed. Under Mi. Code, Cts. & Jud. Proc. § 6-408
and Md. Rule 2-535(b), the circuit court, after the 30 day
revisory period has passed, can vacate an enrolled judgnment only
upon a show ng of fraud, mstake, irregularity or the failure of
the court to performa duty required by statute or rule. The
purpose of this rule is to ensure the finality of judgnents.
Maryl and courts have interpreted this rule to be significantly
narrower in scope than Federal Rule 60(b) and that of other
jurisdictions.

The fraud required to vacate an enrolled judgnent nust be
extrinsic fraud, which is fraud that prevents a fair subn ssion
of the controversy. The definition of extrinsic fraud found in
United States v. Throckmorton, 98 U.S. 61, 65-66 (1878), is
controlling. The actions of the attorney in this case amount to
bot h negligence/ |egal mal practice and fraud, but the fraud did
not rise to the level of extrinsic fraud that would justify the
striking of the enrolled judgnment or decree.

Furthernore, appellant’s own actions did not rise to the
| evel of ordinary diligence, nor did appellant satisfy her duty
to keep herself inforned of the status of her case.

Bland v Hammond, No. 1843, Septenber Term 2006, filed Novenber
6, 2007. Opinion by Sharer, J.

* k%

CRIM NAL LAW - PROCEDURE - PRE-|NDI CTMENT DELAY. In Clark v.
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State, 364 Md. 611 (2001), the Court of Appeals set forth a two-
part test for deciding whether a pre-indictnent delay violates a
defendant’ s due process rights. The Court of Appeals determ ned
that a defendant would be required to prove both (1) that he
suffered actual prejudice fromthe delay, and (2) that the del ay
was the result of a purposeful attenpt by the State to gain a
tactical advantage over him That test applies even when the
offense is a non-violent property crinme for which there is no
applicable statute of limtations.

Fact s: This case cane to the Court of Special Appeals
fromthe Grcuit Court for Howard County. Ronald WIlis was
convicted of commtting a theft that allegedly occurred eighteen
years earlier. On March 9, 2005, WIlis was indicted on several
counts relating to a 1987 burglary of an apartnment. Al though
sonme fingerprints were lifted fromthe crime scene in 1987, the
prints were not utilized until 2003. The case |ay dormant until
Oct ober of 2003, when a Howard County police fingerprint
specialist matched WIllis’s prints to those listed in a Maryl and
conput er fingerprint database while working on a project called
“cold case.” The “cold case” project was described as “going
through all the latent prints stored in our office, and doing
searches on cases that were still open [] to determne if there
[were] suitable fingerprints in that case for search[ing by]”
utilizing a conputer programthat conpared fingerprints to those
in the Maryl and database. WIllis filed a notion to dism ss on
the ground that the unreasonably |ong pre-indictnment del ay
deprived himof due process. The circuit court agreed with the
State’s position, applied the standard adopted by the Court of
Appeal s in Clark v. State, 364 Ml. 611 (2001), and, finding no
evi dence that there was any intentional delay on the part of the
State, denied WIllis's notion. WIIlis appealed to the Court of
Speci al Appeal s, challenging the application of the two-part
Clark test to his case, and arguing that a different standard
shoul d apply in cases involving non-violent property crines.

Hel d: Judgnent affirnmed. Noting that there is nothing in
t he | anguage of cClark that suggests that the Court of Appeals
woul d nmake any distinction based upon the nature of the charges,
Judge Meredith wote that the Court of Special Appeals found no
merit in WIlis’s argunent that his case should be neasured by a
different standard due to the lack of any statute of limtations
for prosecuting theft offenses.

Ronald Marvin Willis v. State of Maryland. Case No. 1099,

Sept enber Term 2005. Opinion filed on Septenber 13, 2007 by
Meredith, J.
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* k%

CRIM NAL LAW - SEARCH & SEI ZURE — PROBABLE CAUSE TO ARREST;
CRIM NAL LAW — | NEVI TABLE DI SCOVERY

Facts: Appellant was a passenger in a vehicle stopped by
police officers. Prior to the stop, the officers had observed
the driver fail to stop at a traffic signal and drive at an
excessi ve speed. The officers also knew that the vehicle had
been reported stolen. After the stop, the officers arrested and
searched the vehicle’ s occupants. The officers seized cocaine
fromappellant’s pants pocket. Ten mnutes after initiating the
stop, the officers learned there was an outstandi ng arrest
warrant for appellant, relating to the stolen vehicle. Appellant
was charged with violation of the controll ed dangerous substances
| aws, and he noved to suppress the cocaine, but the circuit court
deni ed the notion.

Hel d: Affirmed. The Court of Special Appeals concluded that
the officers had probable cause to arrest appellant, and thus to
conduct a search incident to arrest, based on a reasonabl e
i nference that the occupants were engaged in an common enterprise
relating to the stolen vehicle. See Maryland v. Pringle, 540
U S 366 (2003), or, assumng the officers did not have probable
cause to arrest appellant, they had reasonable articul able
suspicion to stop the vehicle and detain the occupants pendi ng
conpl etion of a reasonable investigation. During the stop and
detention, the officers |earned of an outstanding arrest warrant.
At that tinme, they had probable cause to arrest appellant and
conduct a search. Because appellant was |awfully detained in the
interim wth no chance to di spose of the cocaine, the cocaine
woul d have been inevitably discovered, absent the arrest and
search assuned to be unl awful.

Hatcher v. State, No. 1055, Septenber Term 2006, filed Novenber
7, 2007. Opinion by Eyler, Janmes R, J.

* %k %
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CRIM NAL LAW - SEARCH AND SEIZURE - CIVIL I NFRACTION - After
police officers observed a mnor in possession of a cigarette —
conduct which is prohibited by Maryland Code (2002), Crimnal Law
Article, 8 10-108, and is a civil offense for which a citation
may be issued — the officers’ suspicion that the mnor m ght be

i n possession of additional tobacco products did not justify
their frisk and search of the mnor’s person. Consequently, the
court should have granted the mnor’s notion to suppress the
evidence of illegal drugs that the police discovered when they
conducted their search

Facts: The case cane to the Court of Special Appeals from
the Grcuit Court for Wcom co County, sitting as a juvenile
court. Calvin S., a 17-year old, was observed riding his bicycle
on the wong side of the road, without a headlight, in violation
of traffic regulations for bicycles. As the police officers
approached Calvin to informhimof the traffic violations, they
noti ced he was snoking a cigarette and appeared to be under the
| egal age for doing so. After confirmng that Calvin was
underage for the | awmful possession of cigarettes, the officers
jointly frisked and searched Calvin for the purpose of
di scovering additional tobacco products he m ght have on his
person. Upon searching Calvin' s pants pocket, one of the
officers found a small plastic bag containing suspected crack
cocaine. The State filed a juvenile delinquency petition and
charged Calvin with possession of cocaine, possession of cocaine
wth intent to distribute, possession of drug paraphernalia, and
possessi on of a tobacco product by a person under the age of 18.
After an adjudicatory hearing, the master found Calvin to be
delinquent. Calvin filed exceptions to the master’s
recomendati ons, and at the hearing on the exceptions nmade an
oral notion to suppress the cocaine on the ground that the
observed civil violation of underage possession of tobacco
products did not give probable cause to conduct a warrantl ess
search. The notion was denied and the court entered a finding
that Calvin was a delinquent child. Calvin noted his appeal to
this Court.

Hel d: Judgnent reversed. Possession of cigarettes by a
m nor is neither a m sdeneanor nor a felony, and nothing in the
| anguage of Crimnal Law 8 10-108 or other crimnal |aws of the
State authorizes seizure of cigarettes in the possession of a
m nor. Probable cause to believe that Calvin possessed
addi tional evidence of a civil violation was insufficient to
support a warrantl|l ess search of his person. Because the
warrant| ess search was illegal, the court should have suppressed
t he crack cocaine found in Calvin s pocket. Absent this
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evi dence, the juvenile court could not have found that the State
proved beyond a reasonabl e doubt that Calvin was guilty of
possessi on of cocai ne, possession of cocaine with intent to

di stribute, or possession of drug paraphernalia. The only
remai ni ng charge against Calvin in the delinquency petition is
the allegation that Calvin had possessed a tobacco product which
cannot support a finding that Calvin was a delinquent child
because possession by an adult is not a crine.

In Re: Calvin S., Case No. 607, Sept, Term 2005. Opinion filed
on August 31, 2007 by Meredith, J.

* k% *

FI NANCI AL | NSTI TUTI ONS - SECONDARY MORTGAGES - CIVIL PENALTIES -
STATUTE OF LIM TATIONS - Under Maryland’ s Secondary Mortgage Loan
Law, Maryl and Code, Commercial Law Article, 88 12-401 et seq., a
| ender who “violates any provision” of the subtitle “may coll ect
only the principal amount of the | oan and nmay not coll ect any
interest, costs, or other charges with respect to the loan.” See
8§ 12-413. Additional civil penalties apply if the |ender

“knowi ngly violates any provision” of the subtitle. A borrower
must file suit to recover any sunms paid in excess of the
principal wthin three years of the date the | ender collected the
excess anount. Each occurrence of a | ender collecting an anount
prohi bited by 8 12-413 gives rise to a separate claimby the
borrower for recovery of the amount wongfully collected by the

| ender .

DOCUMENTS UNDER SEAL - In the case of a contract under seal, or
ot her instrunent under seal, when only one party to the docunent
has signed under seal, the statute of limtations for filing suit
agai nst the party that did not sign the docunent under seal is
three years, pursuant to Maryl and Code, Courts and Judi ci al
Proceedings Article, 8 5-101, rather than the twelve year statute
of limtations that is applicable to certain “specialties” under
8§ 5-102(a).
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CLASS ACTIONS - PARTIES - The naned plaintiffs who file suit
hopi ng to have the suit certified for class action treatnent
pursuant to Maryland Rule 2-231 nust thensel ves have clai ns

agai nst the nanmed defendants, and cannot rely on “the doctrine of
juridical link” to sue defendants agai nst whom the naned
plaintiffs have no direct cause of action.

Facts: This case cones to the Court of Special Appeals from
the CGircuit Court for Baltinmore City. A nunber of persons who had
borrowed noney secured by second nortgages sued the | enders who
originated such | oans, all subsequent hol ders of the nortgages,
and simlarly situated | enders who had purchased sim |l ar |oans.
The plaintiffs hoped to have the action certified for class
action treatnent pursuant to Maryland Rule 2-231. The circuit
court granted nunerous defendants’ notions to dismss. As to the
def endants who had no privity with the named plaintiffs, the
court refused to permt such suits despite the plaintiffs clains
that the “doctrine of juridical |ink” would have permtted such
actions in certain other jurisdictions. As to all remaining
defendants who filed nmotions to dismss, the circuit court
concluded that the plaintiffs’ clainms were barred by limtations
because the suits were filed nore than three years after the
dates of the respective closings upon the second nortgage | oans.
The dism ssals were certified as final judgnents, and the
plaintiffs appeal ed.

Hel d: Judgnent is affirnmed in part and reversed in part,
based upon the hol dings summari zed above. The case was renanded
for further proceedings as to the defendants agai nst whomthe
nanmed plaintiffs asserted a direct cause of action that was not
barred by limtations. In an opinion by Judge Meredith, the Court
of Special Appeals held that the three year statute of
limtations was applicable, but that it was not a total bar to
relief for the plaintiffs because of the nature of the civil
remedy provided by Conmercial Law Article 8 12-413. That section
provides that, in the event a |l ender violates any provision of
the Maryl and Secondary Mortgage Loan Law, the | ender (and
subsequent hol ders of the loan) “may collect only the principal
anount of the loan and nmay not collect any interest, costs, or
ot her charges with respect to the |loan.” Because the plaintiffs
had all eged prima facie violations of the Secondary Mortgage Loan
Law, and had all eged that the defendant |enders were continuing
to collect installnment paynents that included anmobunts other than
principal, the plaintiffs were not barred from seeking
declaratory relief and repaynent of anmounts other than principal
whi ch had been paid within three years prior to instituting suit
and thereafter.
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Ralph S. Crowder, et al. v. Master Financial, Inc., et al.
No. 1784 Septenber Term 2006. Opinion filed on Septenber 12,
2007 by Meredith, J.

* k% %

JUVENI LE CAUSES - EXCEPTIONS TO MASTER S FI NDI NGS AND
RECOVVENDATI ONS - RIGHT TO DE nNovo HEARI NG BEFORE A JUDCGE - Wen
charges agai nst a juvenile have been heard by a master, Mryl and
Code, Courts & Judicial Proceedings Article, 8 3-807(c) (1)

provi des that any party “may file witten exceptions to any or

all of the master’s findings, conclusions, and recommendati ons,
but shall specify those itens to which the party objects.”

Maryl and Rul e 11-111(c) is simlar. If the party filing the
exceptions is not the State, both 8§ 3-807(c)(2) and Rule 11-
111(c) provide that the excepting party “may el ect a hearing de
novo or a hearing on the record.” Both the statute and rule also
state that “the hearing shall be limted to those matters to

whi ch exceptions have been taken.” Wen a party other than the
State elects a de novo hearing and takes exception to “all of the
master’s findings, conclusions, and recomendations,” the

requi renent of specificity is satisfied by |anguage in the
exceptions that conmuni cates the party seeks a de novo hearing on
all issues.

Fact s: This case cane to the Court of Special Appeals
fromthe Crcuit Court for Baltinore City, sitting as the
juvenile court. Marcus J. was charged under a juvenile citation
wi th the delingquent acts of wearing/carrying/transporting a
handgun, wearing/carrying/transporting a dangerous or deadly
weapon, and possessing a regulated firearm An adjudicatory
heari ng was held before a juvenile naster, and the nmaster entered
a witten recommendation that the court find that Marcus is a
del i nquent child. Mrcus then filed a Notice of Exception and
Request for Hearing, excepting to the master’s findings and
proposed orders from both the adjudicatory and di sposition
heari ng, and requesting a de novo hearing before a judge. Wen
the case was called for a hearing on the exceptions, the
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Assistant State’s Attorney noved for a postponenent because of a
cal endar m xup that precluded the prosecuting attorney who had
been handling the case frombeing present. The State acknow edged
that the “exceptions policy” order which Judge Edward Har gadon
required to be filed in all juvenile cases involving exceptions
was not filed in this case. After sone discussion, the Court

di sm ssed the exceptions filed by Marcus for failure to conply
with the Court’s exception policy even though no exceptions
policy order had been entered in this case. Marcus noted this
appeal .

Hel d: Judgnent vacated and renmanded for a de novo
hearing on the exceptions. Judge Meredith wote for the Court:

Because a juvenile is, in fact, entitled to elect a de
novo hearing on exceptions, and is entitled to file
exceptions to “all of the master’s findings,
concl usi ons, and recommendati ons,” we view the
exceptions filed by Marcus as sufficiently specific to
conmuni cate his election to avail hinself of that

right. Indeed, requiring a party who elects a de novo
hearing with respect to “all of the master’s findings,
concl usi ons, and recommendations” to state in greater
detail what those findings and recommendati ons were
woul d be redundant and serve no useful purpose. W
conclude that the statute and rule do not inpose such a
hurdle in the path of a party seeking a de novo hearing
as to all matters deci ded by the naster.

In Re: Marcus J. Case No. 2503, Sept. Term 2006. Opinion filed
on Septenber 10, 2007 by Meredith, J.

* k%

REAL PROPERTY - JO NT TENANCY - SEVERANCE - JUDGVENT CREDI TOR -
JUDGVENT LI EN

Facts: On August 18, 2003, appellant, Elizabeth Chanbers,
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obt ai ned a judgnent of $21, 950 agai nst her forner husband,

Ri chard Chanbers, in connection with ongoing donestic
proceedings. At the tinme, M. Chanbers owned real property in
Rockville in a joint tenancy with his new wife, Al on Chanbers.
The Chanbers subsequently entered into a contract of sale on
Cct ober 17, 2004, and then, on February 8, 2005, they conveyed
t he property, by deed, to Mchael Cardinal and Jam e G oss,
appel l ees. The conveyance occurred before appellant sought to
execute on her judgnent.

On June 30, 2006, appellant sued appellees in the Crcuit
Court for Montgonery County, seeking a declaratory judgnment that
she had a valid and enforceable |lien on the Property. The
circuit court granted appellees’ Mtion to D smss on Novenber
28, 2006.

Hel d: Affirnmed. By the doctrine of equitable conversion,
the contract of sale transferred equitable ownership to the
contract purchasers. Therefore, the judgnment debtor no | onger
held an interest in the property to which a judgnment could
attach. Nor did appellees acquire property encunbered by a lien.

Elizabeth Powers Chambers v. Michael Cardinal, et al., No. 2519,
Sept enber Term 2006, filed Novenber 8, 2007. Opinion by
Hol | ander, J.

* k% *

TAXATI ON - SALES TAX ON SERVI CES - TELECOMMUNI CATI ONS SERVI CES -
CALLS TO AREA CODE “900” TELEPHONE NUMBERS. Under Maryl and Code,
Tax- General Article, 8 11-101(0)(2), a long distance carrier that
participated in providing informational calls via area code “900”
t el ephone nunbers is jointly responsible, as a “representative”
of the out-of-state vendors, for collecting and remtting the
sales tax. The Conptroller could elect to treat the | ong distance
carrier as an “agent” of the out-of-state vendor. As an agent of
the out-of-state content providers that delivered a taxable
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service in Maryland, the long distance carrier is liable for the
sales tax it failed to collect and remt. Because the |ong

di stance carrier had substantial involvenent with the content
provi der that went well beyond nere delivery of the phone calls,
the long distance carrier was not a mere “common carrier” with
respect to the calls.

Fact s: This case cane to the Court of Special Appeals
fromthe GCrcuit Court for Baltinore GCty, follow ng judicial
review of a decision by the Maryland Tax Court. The Maryl and
Comptrol ler of the Treasury assessed AT&T $5, 160, 899. 45, pl us
interest, for unpaid sales taxes, based upon sales of “900
t el ecomruni cati on services.” AT&T appealed to the Maryl and Tax
Court which affirmed the decision of the Conptroller. AT&T then
petitioned for judicial review of the Maryland Tax Court’s
decision to the circuit court, arguing that it nerely acted as a
common carrier for the 900 service and did not sell any
information or services to Maryland consuners. The circuit court
affirmed the order of the Tax Court. AT&T appealed to the Court
of Speci al Appeals.

Hel d: Judgnent affirnmed. Judge Meredith wote for the Court
of Special Appeals that AT&T, as an agent of the out-of-state
content providers that delivered a taxable service in Maryl and,
is liable for the sales tax it failed to collect and remt. The
Court of Special Appeals held that AT&T is liable for the sales
tax because AT&T was (a) not nmerely a “common carrier” of the 900
service, and (b) was a jointly-responsible agent of the out-of-
state vendors.

AT&T Communications of Maryland, Inc. v. Comptroller of the

Treasury, No. 1883 Septenber Term 2005. Case filed on Septenber
13, 2007 by Meredith, J.

* k% *

ZONI NG - VARI ANCE - UNDERSI ZED LOT - BALTI MORE COUNTY ZON NG
REGULATION (“BCZR') § 304.1; BCZR § 307 - GRANDFATHER CLAUSE -
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MERGER OF LOTS.

Facts: In 1979, M. and Ms. Herman Mieller, Jr.,
appel l ants, acquired two adjoi ning, undersized waterfront |ots
fromM. Mieller’s parents. The lots were deeded separately.

The el der Muellers acquired the first ot (Lot 66) in 1947, and
built a sumrer honme on it in 1948. They acquired the second | ot
(Lot 67) in 1960, but never built any permanent structures on it.
The lots conforned to Baltinore County Zoning Regul ations with
regard to area and width until 1970, when the subdivi sion was
rezoned DR 3.5. In order to construct a dwelling on a ot that
is zoned DDR 3.5, a minimnuml|ot area of 10,000 square feet per
dwel ling unit is required, along with a mnimum/lot wdth of 70
feet. See BCZR § 1B02.3.C 1.

In 2004, appellants petitioned for a variance as to the
undevel oped lot (Lot 67), to nake it a buildable lot. The
Baltinore County Board of Appeals approved the Petition, but the
Crcuit Court for Baltinore County reversed the Board.

Hel d: Reversed. Baltinore County Zoning Regul ati on (“BCZR’)
8§ 304, titled “Use of Undersized Single-Famly Lots,” is a
grandf at her cl ause for undersized |lots. Under the principles of
statutory construction, it applied here with respect to the

vari ance request, rather than the general variance provision, set
forth in BCZR § 307. Therefore, appellants were not required to
establ i sh uni queness or hardship. Appellants satisfied the
criteria of 8 304.1 because, under the facts of this case, they
did not have sufficient |land available fromLot 66 so as to
conform Lot 67 to the current width and area requirenents.

Mor eover, appellants did not create a self-inflicted hardship by
their use of the |lots, because neither |ot was rendered
nonconformng as a result of actions taken by appellants after

t he change in zoning | aws. Lot 66 was inproved before the
change in the area requirenents, and appellants could not
“borrow land fromLot 66 to enlarge Lot 67 w thout making Lot 66
nore substandard than it already is.

Nor did the |lots nmerge under the rationale of Remes v.
Montgomery County, 387 Md. 52 (2005), so as to bar the variance
request. Appellants did not use Lot 67 in service of Lot 66 to
such an extent as to give rise to an uni ntended nerger.

Herman Mueller, Jr., et al. v. People’s Counsel for Baltimore

County, Case No. 319, Septenber Term 2006. Opinion filed
Novenber 2, 2007 by Hol | ander, J.

* % %
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attorneys in the Court of Appeals of Maryland effective Novenber
1, 2007:

NElI L WARREN STEI NHORN
*
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