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COURT OF APPEALS

ADM NI STRATI VE LAW - STATE PERSONNEL - COLLECTI VE BARGAI NI NG
AGREEMENTS - GRI EVANCE PROCEDURES

Facts: Appellants, famly services case workers enpl oyed by
the Baltinore County Departnment of Social Services, a unit of the
Departnent of Human Resources (DHR), filed a grievance concerning
mul tiple issues, including “stand-by” pay pursuant to Title 12 of
the State Personnel and Pensions Article (SPP) Appel | ants were
al so subject to a a nmenorandum of understandi ng (MOU), entered
into pursuant to SPP Title 3, with its own dispute resol ution
procedure. The two grievance procedures had sone differences,
nost i nportantly that under the MOU procedure the final step was
an appeal to the State Labor Rel ations Board, rather than the
O fice of Adm nistrative Hearings as under the Title 12
procedure.

Not wi t hst andi ng the MOU procedure, all of the appellants’
grievances were addressed during the first step of the Title 12
grievance procedure, except their demand for retroactive “stand-
by” pay. Those clains were based on a provision of the MOU and
not on any policy or regulation of DHR or the State Departnent of
Budget and Managenent (DBM

Because no agreenent was reached at Step 1, appellants
appealed to Step 2 within the Title 12 procedure to desi gnees of
the secretary of DHR. At that stage, two defenses were raised:
whet her the appeal was tinely filed and whet her the dispute
constituted a grievance under Title 12. The desi gnees found
agai nst appellants on both grounds. Wth respect to the second
i ssue, they noted that the MOU was the sole basis cited for the
claim that the MOU has its own exclusive procedure for resolving
conpl ai nts concerning the interpretation of that agreenent, and
SPP Title 12, excludes fromit any enpl oyee subject to a
col l ective bargai ni ng agreenent that contains another grievance
procedure.

Appel  ants then appealed to Step 3 under Title 12, to the
secretary to the Departnent of Budget and Managenent, who
referred the matter to OAH for a contested case hearing and fi nal
adm ni strative decision. The enployer party raised identical
defenses as those in Step 2. The Admi nistrative Law Judge (ALJ)
found that the OAH had no jurisdiction because the dispute over
stand- by pay concerned a provision of the MOU and that the MOU
resolution procedure, not Title 12, was the exclusive procedure
under which to resolve the claim Appellants sought review in
the Circuit Court for Baltinore County, which affirned the



deci sion of the ALJ.

Hel d: Affirnmed. A State enpl oyee who has conplaint arising
sol el y under provisions of nenmorandum of understandi ng entered
into pursuant to Title 3 of State Personnel and Pensions Article
and that is excluded fromdefinition of grievance in 12-101(b)
may not use grievance procedure in Title 12 of that Article.

Wal ker v. Dep’'t of Human Resources, No. 49, Sept. Term 2003,
filed February, 11, 2004. Opinion by WIner, J.

* k% %

APPEAL AND ERROR — DI SCRETI ONARY APPELLATE REVI EW OF ERRORS - I T
WAS NOT' AN ABUSE OF DI SCRETI ON FOR THE COURT OF SPECI AL APPEALS TO
EXCUSE THE STATE'S FAILURE TO RAISE AN ARGUMENT IN ITS OPEN NG
BRI EF, WHEN THE STATE HAD ALREADY RAISED THE ARGUMENT IN ITS
APPL| CATI ON FOR LEAVE TO APPEAL AND REPLY BRI EF, WHERE (1) THE
EXERCI SE OF DI SCRETI ON RESULTED IN LITTLE, IF ANY, UNFAI RNESS OR
PREJUDI CE TO THE DEFENDANT AND (2) THE EXERCISE OF DI SCRETI ON
STRONGLY FURTHERED THE | NTERESTS OF JUDI Cl AL ECONOWY. MD. RULE 8-

131(A) .

Facts: In Decenber 1996, Thomas Wayne Jones was convicted in
the Gircuit Court for Prince George’s County of first degree fel ony
mur der and ot her rel ated of fenses. The trial court sentenced Jones
to life without the possibility of parole for the felony nurder
conviction, and the Court of Special Appeals affirned.

In Novenber 1998, Jones filed a petition for post-conviction
relief pursuant to the Maryland Post Conviction Procedure Act,
al l eging that he had received ineffective assistance of trial and
appel | ate counsel in violation of his constitutional rights under
the Sixth and Fourteenth Anendnents to the United States
Constitution. As one of his bases for post-conviction relief,
Jones argued that his trial and appellate counsel were
constitutionally deficient because they failed to object to the
adm ssibility of a hearsay statenent contained within the witten



statenent of a State’'s w tness.

The post-conviction court agreed and granted Jones a new
trial. The State filed an Application for Leave to Appeal to the
Court of Special Appeals. In the application to appeal, the State
presented several |egal argunents for the admissibility of the
incrimnating statenment, anmong which was the argunent that the
hearsay statenent was “clearly adm ssible as a statenment of a co-
conspirator nmade during the course of and in furtherance of the

conspi racy.” This argunment had not been raised in the
post-conviction court, nor was it raised in the State s opening
brief to the internedi ate appellate court. In its reply brief,

however, the State again stated the co-conspirator exception to the
hearsay rule as an alternative theory for the statenment’s
adm ssibility.

The Court of Special Appeals initially found that the |egal
theory, raised for the first tinme in the reply brief, was not
properly before the court and therefore would not be considered.
After the Court of Special Appeals affirnmed the decision of the
post-conviction court, the State filed a Mtion to Reconsider,
arguing that the court had erred in refusing to consider the
co-conspirator exception. Al though the Court of Special Appeals
rejected the legal grounds of the State’s notion, it revised its
opinion and, in the exercise of its discretion, ordered a limted
remand so that the post-conviction court mght determ ne whether
the hearsay statement was adm ssible under the co-conspirator
exception to the hearsay rule. Jones appeal ed the Court of Speci al
Appeal s’s exercise of discretion to consider the issue raised in
the reply brief.

Hel d: Affirnmed. The Court of Appeals held that Maryl and Rul e
8-131(a) grants the appellate courts discretion to consider
unpreserved issues, even though the ordinary presunption is that
appellate review is limted to those issues raised at the trial
| evel . The exercise of such appellate discretion would not be
overturned, said the Court, unless it has clearly been abused.

Al t hough declining to issue a fixed fornmula for the exercise
of appellate discretion, the Court explained that because the
primary purpose of Rule 8-131(a) is to ensure fairness for al
parties and to pronote the orderly admnistration of |aw, when
presented with a plausible exercise of appellate discretion,
appel l ate courts should make two determ nations concerning the

pronotion or subversion of 8-131(a)’s tw n goals. First, the
appellate court should consider whether the exercise of its
discretion will work unfair prejudice to either of the parties.

Second, the appellate court shoul d consi der whet her the exercise of
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its discretion will pronote the orderly adm nistration of justice.

The Court held that the Court of Special Appeals did not abuse
its discretion to consider the unpreserved argunment on appeal under
Rul e 8-131(a) because Jones would suffer little, if any, prejudice
by a remand to determ ne whether the statenent was adm ssible and
because the orderly and efficient adm nistration of |aw would be
strongly pronoted by the internedi ate appellate court’s order.

Thomas Wayne Jones v. State of Mryland, No. 57, Septenber Term
2001, filed February, 18, 2004. Opinion by Raker, J.

* % %

ATTORNEYS — DI SCI PLI NARY PROCEEDI NGS — SAFEKEEPI NG PROPERTY.

Facts: Respondent negligently failed to notify his client’s
third-party assignee/bank upon receipt of settlenent funds and
failed to pay to the assignee its interest from the settl enent
funds. Respondent expressly promsed to abide by the bank's
assi gnment and, therefore, the contract between his client and the
bank bound himto act in consonance.

After the settlenent check for the client’s personal injury
case was issued to Respondent, he admttedly failed pronptly to
notify the creditor bank that a settlenment had been received
Respondent, whil e paying other creditors on his client’s behal f out
of the settlenent proceeds, adnmitted to failing to nake paynent to
the bank due to oversight. Although the oversight was innocent,
Respondent, in failing to pronptly notify the bank of receipt of
the settlenment funds and failing to pronptly deliver to the bank
those funds due it, violated Maryl and Rul e of Professional Conduct
1. 15(b) (Safekeeping Property). As the assignnent between the
client and the bank gave the bank an enforceable interest in the
proceeds of the settlenment, Respondent's know edge and signi ng of
the agreenent was sufficient to raise ethical duties to the
creditor bank.



Held: The case was remanded to the Attorney Gievance
Conmi ssion for the parties to determne if disposition under
Maryl and Rul e 16-735(b) (Term nati on acconpani ed by warni ng) could
be effected. If not, the Court woul d determ ne what sancti on woul d
be appropri ate.

Respondent was found not to have violated Miryland Rule of
Pr of essi onal Conduct 8.4(d) (M sconduct) because the evidence was
insufficient to establish clear and convincingly that Respondent
threatened a defamation | awsuit agai nst the bank—if it included in
its proposed conplaint to the Attorney Gievance Conm ssion that
Respondent had m sappropriated client escrow funds—as a preenptive
strike merely to forestall a grievance conplaint frombeing fil ed.

Attorney Gievance Commin v. Stolarz, Msc. AG No. 96, Septenber
Term 2002, filed 11 February 2004. Opinion by Harrell, J.

* k% %

ATTORNEYS - M SCONDUCT - MARYLAND RULES OF PROFESSI ONAL CONDUCT

Facts: The Attorney Gri evance Conm ssion, acting through Bar
Counsel filed a disciplinary proceedi ng agai nst John W Herm na
charging him with several violations of the Mryland Rul es of
Pr of essi onal Conduct. The charges stemmed froma |lawsuit filed by
Her mi na on behal f of Kevin Reed against Baltinore Life |Insurance
Conpany (BLIC) inthe Crcuit Court for Montgonmery County. The case
was one of several filed between Herm na and BLI C and t he course of

l[itigation was extrenely contentious and often uncivil. Severa
pre-trial disputes arose involvingthe mailing of interrogatories,
the receipt of discovery nmaterials, the scope of a pre-trial

protective order, and the conduct of the attorneys at a mandated
pre-trial conference. The trial judge found Herm na s conduct
during trial to be “egregious” in that he made ni srepresentations
and “lied” to the court concerning discovery, falsely accused the
court of holding an ex parte conference, and fal sely accused the
courtroom staff of renoving docunents fromthe court file.



After a hearing in the Circuit Court of Prince George’s
County, the hearing judge found that Herm na rmade del i berate and
I ntentional m srepresentations to the court concerning: the filing
of a set of interrogatories, the receipt of discovery nmaterials
from BLIC, and the scope of a pre-trial protective order, in
violation of Rule 3.3(a)(1l). The hearing judge also found that
Herm na violated Rules 3.4(c) and (d) by failing to provide
di scovery after receiving a tinely request in violation of a
scheduling order, and Rule 3.4(c) by failing to participate in a
pre-trial conference. 1In addition, the hearing judge found that
Hermina' s failure to participate in the pre-trial conference and
statenent constituted a violation of Rule 3.2 (Expediting
Litigation). Hermna al so violated Rule 3.5(a)(8) by objecting to
the i ntroducti on of docunents on the basis that he had not received
them when in fact he had, by noving for a mstrial because BLIC
had not answered i nterrogatories, when the trial judge found they
had not been sent, and by noving to disqualify the trial judge for
unsupportabl e reasons. Hermna also wote a letter to opposing
counsel accusing the trial judge of engaging in an ex parte
conference, which concerned the integrity of a judge and was nade
with reckless disregard to truth in violation of Rule 8.2. Rules
1. 1(Conpetence) and 1. 3(Di | i gence) were found to have been vi ol at ed
by Hermna's failureto fileinterrogatories. Violations of Rules
8.4(a),(c), and (d) rested on the facts of the other violations.
The hearing j udge al so found t wo ext enuati ng ci rcunst ances exi st ed,
onerelatingto Rule 3.2 and the other, nore generally, relatingto
Herm na’s character and contributions. Both parties filed
exceptions attacking numerous findings of the hearing judge.

Hel d: Repri mand. There was convi nci ng evi dence to support the
finding that Herm na violated Rul e 3. 3(a) (1) by m srepresentingthe
content and effect of a pre-trial protective order and by fal sely
claim ng that he had been precluded fromdi scovery, Rule 3.4(c) by
failing to respond to di scovery requests, participate in the pre-
trial conference, and cooperate in preparing a joint pre-trial
statenent, and Rule 8.2 by recklessly accusing the trial judge of
participating in an inappropriate ex parte conference. Those
vi ol ati ons al so support the violations of Rule 8.4(a),(c), and (d).
There was not cl ear and convi nci ng evi dence to support a viol ation
of Rule 1.1, 1.3, 3.2, or 3.5(a)(8).

Attorney Gievance Commin v. John W Hermna, M sc. Docket AG
No. 88, Septenber Term 2002, filed, February 13, 2004. Opinion by
W I ner, J.

* k% %



CORPORATI ONS- PI ERCI NG THE CORPORATE VEI L

Facts: Petitioner, Hildreth, was the sole sharehol der,
director, and officer of a New Jersey corporation known as HCE
Inc. (HCE-NJ). HCE-NJ, engaged i n construction-rel at ed busi ness in
Maryl and, but failed to register as a foreign corporation pursuant
to Maryl and Code 887-202, 7-202.1, 7-203 of the Corporations and
Associ ations Article. Wen HCE- NJ began doi ng busi ness i n Maryl and,
there was already existing a Maryland corporation by the nane of
HCE, Inc. (HCE-MD).

Respondent, Tidewater, was in the crane rental business and
had entered into contracts wth petitioner. Petitioner
participated in the contract negotiations, but did not sign the
contracts—they were signed on behalf of “HCE Inc.” Tidewater’s
representative dealt with several HCE-NJ enpl oyees and i nspected
HCE- NJ' s of fices and job-site before entering into the contracts.
HCE-NJ's place of incorporation was not discussed during
negoti ati ons. Eventually HCE-NJ becane financially incapacitated
and unable to pay its bills. Tidewater filed suit in the Crcuit
Court for Howard County agai nst HCE-NJ, and Hildreth individually
for the unpaid debt, plus interest and attorney’s fees pursuant to
the contracts. The trial court granted summary judgnment agai nst
HCE-NJ, and a non-jury trial was held to determ ne petitioner’s
personal liability. The court held petitioner personally liable
for the entire corporate debt based on the theory that he was
acting as an agent for an undisclosed principal. On appeal, the
Court of Special Appeals held that petitioner was not acting as an
agent for an undi scl osed or partially disclosed principal and could
not be held |iable on such a basis. The Court of Special Appeals,
however, did i npose personal liability based on an alternate veil -
pi ercing theory, concluding that petitioner’s failure to register
as a Maryland corporation presented a situation where justice
required the di sregard of the corporate formin order to enforce a
par anount equity.

Hel d: Reversed. The fact that a foreign corporation does
busi ness in Maryl and wi t hout regi stering under Corp. & Assoc. Art.
887-203 to 7-205 and with know edge that Maryl and corporation with
same nane exists does not warrant piercing corporate veil and
imposing liability for corporate debt on stockholder of the
cor porati on.

Hi ldreth v. Tidewater, No. 32, Septenber Term 2003, fil ed Decenber
18, 2003. Opinion by Wlner, J.

* k%



CRIM NAL LAW- MIULTIPLE | SSUES I N DEATH PENALTY CASE

Fact s: John Al bert Mller, IV, was charged wth the nurder,
attenpted rape, first degree sexual offense, robbery, and false
i mpri sonment of 17 year-old Shen Poehl man. A jury convicted MIler
of preneditated nurder, first degree sexual offense, robbery, and
fal se inprisonnment, but was acquitted on the charge of attenpted
rape. MIller was sentenced to death for the nurder and received a
sentence of 30 years in prison for the first degree sexual offense,
five years consecutive for the robbery and one year concurrent for
false inprisonnent. M| er appeal ed. Just prior to oral argunent,
MIller filed a notion for a new trial, claimng as new evidence,
that the U S. Suprene Court decisions in Apprendi v. New Jersey and
Ring v. Arizona, rendered the statutory process for weighing
mtigating factors against aggravating factors unconstitutional,
and that a State’s wi tness agai nst himhad received an i nducenent
for his testinony. Ml er appeal ed the denial of his notion for a
new trial and raised a total of 15 issues on his direct appeal.

Hel d: Affirmin part; reverse and remand in part. There is no
majority opinion on all of the issues in this case. The verdicts
and prison sentences are affirnmed, the death sentence is reversed
and remanded for a new sentencing proceeding on the nurder
conviction. The majority of the Court holds that Apprendi and Ring
do not render the preponderance standard, applied only to the
j udgnment al wei ghi ng process, unconstitutional. Newly discovered
evidence warrants a newtrial only if it “nay well have produced a
different result, that is, there was a substantial or significant
possibility that the verdict of the trier of fact woul d have been
affected.” Appellant failed to neet his burden in showi ng that new
evi dence woul d yield a different result.

Mller v. State, No. 90, Septenber Term 2000, filed February 18,
2004. pinion by WIner, J.

* % %
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CRIM NAL LAW—- RI GHT TO TRI AL BY JURY — | SSUES RELATI NG TO JURY TRI AL
— DELI BERATI ONS | N GENERAL — | N A PROCEEDI NG | N VHI CH A DEFENDANT HAS
ENTERED PLEAS OF NOT GUI LTY AND NOT CRIM NALLY RESPONSI BLE, RULE 4-
314 REQUI RES THAT THE ALTERNATE JURORS BE “ RETAI NED. " THE ALTERNATE
JURORS SHOULD BE RETAI NED THROUGHOUT THE GUI LT/ | NNOCENCE PHASE UNDER
ANY RESTRI CTI ONS | MPCSED BY THE TRI AL COURT. THE TRI AL COURT ERRED
| N SENDI NG THE ALTERNATE JURGORS | NTO THE JURY ROOM TO DELI BERATE ON
THE GUI LT/ 1 NNOCENCE PHASE OF THE TRI AL.

CRRMNAL LAW — RIGHT TO TRIAL BY JURY — REVIEW — HARMLESS AND
REVERS| BLE ERROR — THE PRESENCE OF ALTERNATE JURORS DURI NG JURY
DEL| BERATI ONS CREATES A PRESUMPTI ON OF PREJUDI CE. | N ORDER TO REBUT
PREJUDI CE, | T MUST AFFI RVATI VELY APPEAR THAT THERE WAS NOT, AND COULD
NOT HAVE BEEN, ANY PREJUDI CE. THE PRESUMPTI ON OF PREJUDI CE NVAY NOT
BE REBUTTED BY | NQUI RI NG | NTO THE PROCEEDI NGS | NSI DE THE JURY ROOM OR
| NTO THE JUROR' S MENTAL PROCESSES OR ANY STATEMENTS MADE DURI NG
DEL| BERATI ONS.

Facts: Appellant, Dontee Stokes, was indicted by the G and
Jury for Baltinore City for the offenses of attenpted first degree
nmur der; assault; reckl ess endangernent; use of a handgun in a crine
of violence; wearing, carrying, or transporting a handgun; carrying
or knowi ngly transporting a handgun in a vehicle; and di scharging
afirearmwithincity limts. He entered pleas of not guilty and
not crimnally responsible and requested a bifurcated trial.
Def ense counsel announced in his opening statenent to the jury that
“we will plead guilty on possession of the handgun.” Appell ant
testified at the trial that he commtted acts constituting the
crinmes of carrying and di schargi ng a handgun.

At the close of the guilt/innocence stage of the trial, over
the defense attorney’s objection, the court instructed the four
alternate jurors to retire with the jury and participate in the
deli berations. After a period of deliberations, the jury sent a
note to the court with the question, “Do alternates count?” The
court then instructed the jury that the alternates were to be nere
observers and only the twelve jurors should render the verdict.
The jury returned a verdict of not guilty of attenpted nurder,
assaul t, reckl ess endangernent, and use of a handgun in a crinme of
vi ol ence. The jury convicted appellant of three counts: wearing,
carrying, or transporting a handgun; wearing, carrying, or
transporting a handgun in a vehicle; and discharging a firearm
withincity limts. Appellant withdrew his plea of not crimnally
responsible in return for the State’s reconmendati on of sentence
and the court inposed a sentence in accord with the reconmendati on.

Appel l ant noted an appeal to the Court of Special Appeals.
The Court of Appeals granted certiorari on its own notion prior to

-11-



consi deration by the Court of Special Appeals.

Hel d: Reversed and remanded for new trial. |In a proceeding
in which a defendant has entered pleas of not guilty and not
crimnally responsible, Rule 4-314 requires that the alternate
jurors be “retained.” The alternate jurors should be retained
t hroughout the guilt/innocence phase under any restrictions i nposed
by the trial court. The Court noted that the | anguage of Rule 4-
314(b)(4) closely parallels that of Crimnal Law Article 8§ 2-
303(d), which governs the treatnent of alternate jurors in a
capital case. Alternate jurors in both death penalty trials and
bi furcated crimnal responsibility proceedings should be kept
separate and apart fromthe regular jury during the first phase of
del i berati ons. The Court held that the trial court erred in
sending the alternate jurors into the jury roomto deliberate on
the guilt/innocence phase of the trial.

The Court held that the presence of alternate jurors during
jury deliberations sufficiently inpinges upon the defendant’s
constitutional right to a jury trial as guaranteed by the Maryl and
Constitution and Maryland Rules of Procedure to create a
presunption of prejudice. In order to rebut prejudice, it nust
affirmati vely appear that there was not, and could not have been,
any prejudice. The presunption of prejudice may not be rebutted by
inquiring into the proceedings inside the jury room or into the
juror’s nmental processes or any statenents rmade during
deliberations. The Court rejected the State’s argunent that the
presunption of prejudice was rebutted because appellant admtted
during his testinony that he conmtted acts constituting the crimnes
of which he was convicted and his counsel nmade certain statenments
in opening remarks to the jury. The Court held that, under the
circunstances of the case, the presunption of prejudice was not
over cone.

Dontee Stokes v. State of Maryland, No. 47, Septenber Term 2003,
filed February 18, 2004. Opinion by Raker, J.

* k% %
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| NSURANCE - EXCLUSI ON UNDER AUTO POLICY - COVMERCI AL USE (Pl ZZA
DEL| VERY) EXCLUSI ON — AN | NSURER MAY NOT DENY THE M NI MUM STATUTORY
LEVELS OF COVERAGE TO ITS INSURED ON THE BASIS OF A POl CY
EXCLUSI ON PROHI BI TI NG THE USE OF THE VEH CLE FOR THE DELI VERY OF
FOOD FOR COVPENSATI ON

Facts: M chael Sal anon was the owner and operator of a
vehicle involved in a two car 9 April 2001 accident. Salanpbn, a
part-tinme pizza delivery driver, was delivering pizzas at the tine
of the accident. The other driver sued Sal anon. Sal anon’ s
I nsurance contract with Progressive, providing for the statutory
mninmum liability coverage of $20,000/40,000, included a “pizza
exclusion” that purported to exclude coverage for injuries or
property danage t hat occur while the insuredis delivering property
(including food) for conpensation. Progressive filed this
decl aratory judgnment action seeking a judgnent that it was not
liable for the accident, nor had a duty to defend Sal anon. The
Circuit Court for Baltinore County held that, by the unanbi guous
terms of the contract, Sal anon was not entitled to coverage. It
granted summary judgnment in favor of Progressive, but filed no
written declaratory judgnent. Sal anon appeal ed, arguing that the
exclusion was invalid. Before the Court of Special Appeals could
deci de the case, the Court of Appeals, onits initiative, granted
certiorari.

Hel d: Rever sed. Contractual exclusions to personal
aut onobi | e i nsurance policies that excuse or reduce benefits bel ow
the mninum levels set by statute are invalid unless they are
expressly authorized by the General Assenbly. The *“pizza
excl usi on” Progressive relied upon in denying Sal anon coverage,
whi ch prohi bits the use of the insured vehicle for the delivery of
property (including food) for conpensation, is not authorized by
statute. While some exclusions based on comerci al use appear to
have been authorized by the General Assenbly, e.g. for farm or
construction equi pnent, the “pizza exclusion” is not anong them
Progressive’s denial of coverage was inconsistent with the
compul sory insurance statute and contrary to public policy.

Progressive’'s argunent that a distinction nust be made bet ween
i nsurance policy provisions that deny coverage to classes of
i nsureds and provisions that deny coverage based on particular
actions of individual insureds is without nerit. There is no
meani ngful cl ass/action distinction to be made in the anal ysis of
i nsurance policy provisions under the conpul sory i nsurance st at ut e.

The trial court’s failure to file a witten declaratory
judgnment specifically defining the rights of the parties was an
i ndependent basis for reversal. According to Maryland Rule 2-
601(a), every declaratory judgnent nust be witten and nust define
the rights of the parties.

13-



Case remanded with instructions to grant sumary judgnent in
favor of Sal anmbn and agai nst Progressive, and to file a witten
judgnment declaring therights of the parties in a mnner consi stent
wi th this opinion.

M chael Sal anbn v. Progressive C assic Autonpbile |Insurance, No.
46, Septenber Term 2003, filed 10 February 2004. Opi ni on by
Harrel |, J.

* % %

TAXATION - MOORI NG BUOYS - LIABILITY OF PERSONS AND PROPERTY -
PERSONAL PROPERTY I N GENERAL - MOORI NG BUOYS THAT REST ON A RI VER
BOTTOM CANNOT BE SAID TO BE “FIXTURES” TO THE RI VER BOTTOM AND
TAXED AS REAL PROPERTY. THEY MAY, HOWEVER, BE “TRADE FI XTURES,"”
AND, IF SO M GHT BE CLASSI FI ED AS PERSONAL PROPERTY FOR TAXATI ON
PURPOSES.

Facts: Hartge Yacht Yard, Inc. (“Hartge”) operates a marina
on the West River in Anne Arundel County on land that it |eases
fromWitestake Associates, L.P. (“Witestake”). Hartge naintains
approximately 74 nooring buoys in conjunction with its marina
oper at i on. As part of its marina operation, Hartge rents the
noori ng buoys to boat owners for a fee, which allows a boat owner
to tie up and |l eave a boat attached to a noboring buoy with the
expectation that it wll remain in place. Each buoy consists of a
float with a boat tie and a steel chain connected to an anchor
wei ghing 100 to 300 pounds. These anchors rest on the river
bottom wth the rest of the buoy apparatus extending upwards to
and on the surface. About every ten years, the entire nporing
assenbly is pulled up fromthe river bottomby a crane and pl aced
on a barge for a conplete inspection. After any needed repairs are
done to the nooring assenbly, it is returned to the river bottom
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In 1994, Whitestake successfully appeal ed a State Departnent
of Assessnents and Taxation (SDAT) decision to tax the nooring
buoys as Whitestake' s property. In 1999, the Supervisor of
Assessnents of Anne Arundel County sent out two assessnment notices
to Hartge assessing the nooring buoys owned by Hartge as real
property. Hartge challenged this assessnent.

In an opinion and “Order,” the Maryl and Tax Court found that
Hart ge had a “nonexcl usive” privilege to place the nooring buoys on
the river bottomand that this privilege was a sufficient use to be
taxed as real property under Maryl and Code (2001 Repl. Vol.), § 6-
102(e) of the Tax-Property Article. The tax court further found
t hat t he nooring buoys were pernmanent fixtures to the river bottom

On judicial review in the Crcuit Court for Anne Arundel
County, Judge Nancy Davi s-Loom s, in a decision dated Decenber 17,
2002, reversed both rulings of the Maryland Tax Court. First, the
Crcuit Court held that 8 6-102(e) did not apply because Hartge had
a renewable license to use the nooring buoys and had not been
granted a real property interest in the river bottom Secondly,
the CGrcuit Court disagreed with the Maryland Tax Court’s
conclusion that the nporing buoys were pernmanent fixtures and
therefore taxabl e as real property. The Grcuit Court did not find
t hat the nooring buoys were affixed to the river bottomin any way.
The Circuit Court then applied the “trade fixture” test and
concluded that the nooring buoys were to be considered trade
fixtures and, therefore, personal property. Thereafter, the
Supervi sor of Assessnents of Anne Arundel County appealed the
Circuit Court’s judgnent to the Court of Special Appeals. Prior to
consi deration by the Court of Special Appeals, the Court of Appeal s
issued a Wit of Certiorari.

Hel d: The Court of Appeals held that the nporing buoys owned
by Hartge and used on the river bottom are, at best, “trade
fixtures” and, therefore, are properly taxable, if at all, as
personal property. The Court found that the characteristics of the
noori ng buoys were not indicative of them being fixtures —the
noorings were not permanently affixed to the river bottom their
purpose was to provide a neans by which Hartge can generate a
profit fromtheir rental, and they are not intended to permanently
remain on the river bottom and if renoved cause no pernmanent
damage.

Supervi sor of Assessnents of Anne Arundel County v. Hartge Yacht
Yard, Inc.. No. 45, Septenber Term 2003, filed February 12, 2004.
Opi nion by Cathell, J.

* % %

-15-



COURT OF SPECIAL APPEALS

COWERCI AL LAW- MECHANIC S LIENS - A MECHANIC S LI EN CLAI MANT, WHO
HAS NOT YET OBTAINED A LIEN, IS NOT A “HOLDER OF ANY SUBORDI NATE
| NTEREST | N THE PROPERTY” W THI N THE MEANI NG CF MD CODE (1972, 2002
REPL. VOL.), SEC. 7-105(c)(2) OF THE REAL PROPERTY ARTI CLE AND RULE
14-206(b). CONSEQUENTLY, THE CLAI MANT IS NOT ENTI TLED TO NOTI CE COF
A FORECLOSURE SALE OF THE PROPERTY.

Facts: This case arises fromthe afternmath and interplay of
three prior proceedings inthe Crcuit Court for Montgonery County,
all involving the sanme real property, located in O ney, Maryland
(the Property).

On March 18, 1998, a foreclosure action was filed agai nst the
Property inthe Grcuit Court for Montgonery County. A foreclosure
sal e was hel d on Novenber 4, 1998 and the court ratified this sale
on May 24, 1999. Thereafter, the Property was transferred and sol d
inlots to Hardat and Ti m ni Mahase, Margarita and Anri Petrosyan
and Sam Kanterman and Nataly Stol per, appellees.

Fol Il owi ng the foreclosure filing, but prior to the forecl osure
sal e, on June 15, 1998, Redl and Genstar, Inc., appellant, an unpaid
supplier of goods and materials to the Property, filed a petition
inthe Grcuit Court for Montgomery County, seeking to establish a
mechanic’s |ien upon the Property. On May 24, 1999, the sanme day
as the foreclosure sale ratification, an order granting the final
mechanic’s lien was signed, directing the sale of the property.

The Property was scheduled to be sold on March 1, 2001, but
this sal e was hal ted when appel |l ant | earned of the forecl osure and
eventual sale of the Property to appell ees. The parties agreed
that a quiet title action was the best way to resolve the
Property’s ownership issues.

On June 6, 2002, appellees filed suit inthe Grcuit Court for
Mont gonmery County, seeking to quiet title in the Property and
seeking a declaratory judgnment and injunctive relief.

On January 8, 2003, following a hearing on appellees’ cross-
nmotion for summary judgnment, the court held that when the property
was conveyed at the forecl osure sal e on Novenber 4, 1998, appel | ant
mai nt ai ned no established docketed subordinate interest in the
Property. Mreover, the court found that the statutory and case
law did not require that appellant receive notice of the
forecl osure sale. Thus, on January 31, 2003, the court granted
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appel | ees’ notion and decl ared that appellant’s mechanic’ s |ien was
null and void with respect to the Property.

Hel d: The Court of Special Appeals affirmed the judgnent of
the circuit court, holding that sinply filing a mechanic’s lien
action did not create a subordinate interest in the Property such
that appellant was entitled to notice of the foreclosure sale. A
mechanic’s lien does not come into effect until a court order
establishes the |ien and the owers of the property in question are
provi ded with notice and an opportunity for a hearing. At the tine
of the foreclosure sale, on Novenber 4, 1998, appellant had only
filed for a mechanic’s lien and was not yet a lien holder. As
appellant’s lien was granted on May 24, 1999, the sane day the
foreclosure sale was finalized, the earliest date to which
appel  ant coul d have had an actual mechanic’s lien on the Property
was May 24, 1999, many nonths after the foreclosure sale on
Novenber 4, 1998. Thus, the Court held that appellant was
precluded fromasserting an interest in the Property based solely
on the existence of a lien.

The Court further noted that there was no authority for
appellant’s proposition that filing for a nmechanic’s |lien created
a protected property interest in the property sought to be nade t he

subject of the lien. In order to have a property interest, a
person nust have nore than a unilateral expectation of it and nust
have a legitimate claim of entitlenment to it. At the tine of

foreclosure sale, it was uncertain whether appellant would ever
have a lien established against the Property. Thus, despite the
fact that appellant nay have had an expectancy, at the tinme of the
foreclosure sale he did not have any legally protected property
right that would entitle himto the benefit of due process notice.

Under MI. Rule 14-206 and 8 7-105 of the Real Property
Article, there is no requirenent that notice be provided to
individuals with a potential future interest in the foreclosed
property —only individuals with actual subordinate interests are
entitled to notice. Appellant was not entitled to notice of the
forecl osure, and appellant’s subsequently acquired interest in the
property was effectively extinguished by ratification of the
forecl osure sale.

Redl and Genstar, Inc. et al. v. Hardat Mahase et al., No. 3071
Septenber Term 2002, filed February 3, 2004. Opinion by Eyler,
James R, J.

* k% %
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MECHANIC S LIEN - NOTI CE REQUI REMENT - SUBSTANTI AL COVPLI ANCE

Fact s: Appel | ant, Benjamn Gavett, was hired as a
subcontractor to assist in building an addition on property owned
by appellee, Covenant Life Church. Six nmonths into his

subcontract, Gavett sent Covenant Life Church a notice of his
intention to claima nechanic’s lien pursuant to Ml. Code (1974,
Repl . Vol. 2003), 8 9-104(b) of the Real Property Article (“RP").
G avett filed a petition to establish a nechanic’s lien in the
circuit court. The court dism ssed that petition because G avett’s
notice to Covenant Life Church did not state when Gavett had
performed the work or supplied the materials and equi pnent, as
required by RP § 9-104(Db).

Held: Affirmed. RP 8 9-104(b) requires a notice of intention
to claima mechanic’s lien to include a description of the tine
when the work was done or the materials furnished. A notice of
intention to claim a nechanic’s |ien cannot be in substantial
conpliance with RP 8 9-104(b) if such a description is omtted.

Benjamin Gavett, Individually and trading as Ben Gavett
Enterprises v. Covenant Life Church, No. 1430, Septenber Term
2002, filed February 2, 2004. Opinion by Krauser, J.

* % %

CRI M NAL LAW —CONFESSI ONS - DELAY | N PRESENTMENT - FACON V. STATE,

375 MD. 435 (2003), WILLIAMS V. STATE, 375 ND. 404 (2003): AND
HILIGH V. STATE, 375 ND. 456 (2003), CHANGED THE EFFECT A DELAY I N
PRESENTMENT TO A JUDICIAL OFFICER HAS ON THE QUESTION OF
VOLUNTARI NESS OF A CONFESSION.  ITF A TRIAL COURT FI NDS THE DELAY TO
BE UNNECESSARY, DELI|I BERATE, AND FOR THE SOLE PURPOSE COF OBTAI NI NG A
CONFESSION, I T MJUST GAdVE THE DELAY VERY HEAVY WEIGHT IN ITS
DETERM NATI ON OF VOLUNTARI NESS. | F THE CONFESSI ON | S DETERM NED TO
BE VOLUNTARY AND ADM SSI BLE, A JURY MUST BE | NSTRUCTED THAT, IFIT
FlI NDS THE DELAY WAS UNNECESSARY, DELI|I BERATE, AND FOR THE SOLE PURPOSE
OF OBTAI NI NG A CONFESSI ON, | T MJUST d VE THE DELAY VERY HEAVY WE| GHT

-18-



| N THE DETERM NATI ON OF VOLUNTARI NESS. THE Cl RCUI T COURT DENI ED THE
DEFENDANT" S MOTI ON TO SUPPRESS HI S CONFESSI ONS. CONSEQUENTLY,
BECAUSE OF THE CHANGE IN THE LAW EFFECTED BY THE ABOVE CASES, THE
CONVI CTIONS ARE VACATED AND THIS CASE |S REMANDED FOR A NEW
SUPPRESSI ON HEARI NG, W TH AN OPPORTUNI TY FOR NEWEVI DENCE, AND FOR A
NEWTRI AL.

Facts: On Septenber 15, 1999, veterinarian N rwan Tharpar and
his wi fe, Shashi Tharpar, were brutally nurdered at their aninal
hospital in Bladensburg, Maryland. Dr. Tharpar was dead when
police arrived, having been shot and had his throat slit. Despite
having been hit in the back of her head and shot in her head and
neck, Ms. Tharpar was still alive. She described a single
assailant — a tall black male. She died shortly after arriving at
t he hospital.

On August 7, 2000, Keith Mahar informed Prince George’ s County
Det ective Joseph Hoffrman that Robert Angel Perez, Jr., (appellant
or Perez) and Thomas Gordon admitted to killing the Tharpars while
robbi ng the hospital. Shortly after mdnight on August 9, 2000,
Perez was arrested and taken to the homcide unit of the Prince
CGeorge’s County Crimnal Investigation Division (“CID’). Perez was
taken to an interrogation roomaround 12:31 a. m

At approximately 1:00 a.m on August 9, Detective Hoffrman and
Detective Robert Turner entered the room and reviewed M randa'
rights with Perez. Perez executed a waiver, indicating that he
understood his rights and did not want an attorney.

For about forty mi nutes, Hoffrman and Turner interviewed Perez
about hi s personal and background i nformation. At sonme point, they
di scussed a nmurder involving him and Thomas Gordon, but Perez
deni ed any involvenent in the murder. Perez was then |left alone
for about 45 m nutes.

At 2:25 a.m, Hoffrman and Turner returned and intervi ewed
Perez for another 80 m nutes. Although they had not yet spoken to
Gordon, the detectives told Perez that Gordon said Perez was the
shooter in the incident. Perez continued to deny any invol venent.
The detectives |eft Perez alone, with water, between 3:45 and 4: 00
a.m

Turner resunmed the interrogation from 4:40 until 5:50 a.m,
with a bathroom break at Perez’s request. Prior to this point,
Perez adnmitted to knowi ng Gordon, but deni ed any invol venent in the

' Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966).
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nmur ders, denied owning or firing a gun, and denied seeing Gordon
with a gun. During this interview, however, Perez admtted that he
had seen Gordon fire a gun twice. Perez admtted that he was under
investigation for some breaking and enterings, but continued to
deny any involvenent in the nurders.

Perez was again left alone in the interrogation room At 7:25
a.m, Detective Nelson Rhone, a nmenber of the CID wke Perez
i ntroduced hi nsel f, and revi ewed sone bi ographical informationwth
Perez.

At 9:15 a.m, Rhone and Perez conpleted another Mranda
advi senent and wai ver. Perez was given sone water and a break for
t he bat hroom Rhone then questioned Perez about the nurders.
Perez admtted to participating in breaking and enterings in Bow e
with Gordon. He admtted that Gordon had a gun, but clained that
he never saw Gordon with it.

At a later point in this interview, Perez described an
i nci dent where he and Gordon di scussed robbi ng someone. Because
they could not find anyone on the street, Gordon suggested that
they rob a store. At Gordon’s request Perez entered the store to
check it out. Perez stated that he knew it was an ani mal hospital
because there were pictures of cats and dogs. Perez stayed inside
the store for two to three m nutes, saw one white wonman, about 40
to 50 years old, and then returned to the car. He told Gordon what
he saw i nside and that no police were nearby. After parking the
car at another |ocation, both nmen entered the aninmal hospital
Perez said he heard sone shots and then ran out and junped in his
car. Gordon followed and they drove straight to Bow e.

At 12:07 p.m, Rhone provided Perez with a formto wite down
this statenent. Perez wote six lines, and then Rhone recorded
witten questions and answers. The statenent was conpl et ed about
2:00 p.m

Anot her break ensued where Perez was given food. At 2:58
p.m, Detective Hoffman reentered the interrogation room again
reviewed Mranda rights, and Perez executed a waiver. Perez then
stated that he was present during the robbery and the shooting and
that “he went inside to check the place out.” Perez admitted to
hearing Gordon fire a gun three tinmes and then fleeing the scene.
He stated that Gordon followed a short tine later. From3:31 p.m
to 5:01 p.m, Perez wote a second statenent, which was two pages,
answered follow up questions, and signed witten answers. Perez
also drew a map of the layout of the aninmal hospital and
surroundi ng area, including where he parked his car.
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At approximately 7:00 p.m, Detective |Ismael Canal es entered
the room and advised Perez of his Mranda rights, in preparation
for admnistration of a lie detector test. Perez signed a rel ease
form stating that he agreed to submt to the test. Canales |eft
the roomat 8:10 p. m

Around m dni ght on August 10, Detective Hoffrman returned to
the interrogation room wth another Mranda waiver and a
present nent wai ver form Because Perez had been in custody for
al nost 24 hours, Hoffman had been advi sed by a senior investigator
that he shoul d ask Perez to wai ve what he described as his right to
be presented to a district court comm ssioner within 24 hours after
arrest.

Perez was apparently sl eeping when Hof fman entered the room
At 12:08 a.m, Hoffrman reviewed M randa rights, and Perez executed
a waiver. At 12:10, Hoffrman advised Perez that since he had been
in police custody for alnobst 24 hours, he had a right to be
presented before a District Court Commi ssioner. He then asked
Perez a series of seven questions, to which Perez responded t hat he
voluntarily agreed to remain at the station for additional
guestioning; he had not been prom sed anything, threatened, or
coerced into remaining or signing the waiver; he had been advi sed
of his constitutional rights before being questioned; he had not
been deni ed the use of the bathroomor tel ephone while in custody;
and he had not asked for an attorney to be present.

Hof f man reported that Perez was very cooperative, did not
appear tired, and wllingly stayed past 24 hours. Hof f man t hen
| eft Perez to sl eep.

Police brought Thonmas Gordon to CID from an Anne Arundel
County detention facility, which took several hours and required a
judge’s signature. At 11:30 p.m, Detective Bergstrom spoke with
Gordon about the nurders.

Rhone returned on the norning of August 10 to ask Perez again
about his involvenment in the nurders, based on what the police
| earned from Gordon and from Perez's voice stress test. Rhone
admtted that the police also wi shed to speak to Perez because the
autopsies indicated that nore than one individual conmtted the
mur der s.

Perez received food in the interrogation room at about 7:15
a.m At 12:05 p.m, Rhone again advised Perez of his Mranda
rights. Perez signed another M randa waiver and, at 12:10 p.m,
anot her “conmm ssioner’s waiver.” He began a third witten
statenent at 3:07 p.m The statenent started as witten questions
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and answers, but the conversation becane nore in depth.

Perez initially denied that he knew anyt hi ng about a knife or
that he had any weapons. At that point, Rhone | et Perez hear, via
a two-way radi o, what Gordon was telling anot her detective. Gordon
said that Perez was the one that had the knife. After that, Perez
adm tted having a knife, but said that he gave it to Gordon and did
not use any weapons. He also said that Gordon stole a purse and
gave him $30 for his participation. At Rhone’ s request Perez
conpleted a third witten statement at 4:00 p. m

During the norning of August 11, Rhone took Perez to the
conm ssioner’s office.

Prior to trial, an evidentiary hearing was held in early
March, 2001, where Perez’s counsel argued that Perez’'s statenents
resulted from an illegal arrest and that the statenents were
i nvoluntary. The involuntariness argunent was based on traditional
grounds, referenced the totality of circunstances, and enphasized
Perez’'s version of the facts. Delay in presentnent was argued as
a factor to consider.

The court denied all defense notions. Trial followed on Apri
17-20, 2001. The jury convicted Perez of two counts of felony
murder, two counts of robbery with a deadly weapon, two counts of
using a handgun in the comm ssion of a crinme of violence, and
conspiracy to commt robbery with a deadly weapon. He was
sentenced to two terns of |life without parole, two terns of twenty
years, the first five to be served w thout parole, and a term of
ten years.

Perez filed notions for discovery and a new trial, which were
deni ed.

Hel d: The Court of Special Appeals held that in light of
recent Court of Appeals decisions dealing wth delay in
present nent, appellant’s convictions nust be vacated and renmanded
tothe circuit court for newpre-trial proceedings and a newtrial.
For gui dance, the court also discussed (1) the court’s refusal to
instruct the jury, pursuant to Ml. Rule 4-212, that the police are
obligated to take persons accused of a crine to a district court
comm ssi oner “w thout unnecessary delay and in no event |ater than
24 hours after arrest,” and (2) the trial court’s exclusion of
testinmony with respect to statenents nade by Ms. Tharpar shortly
bef ore she died.

The Court began by addressing the delay in presentnent issue,
noting that after oral argunent in the instant case, but prior to

22-



the issuance of judgnent, the Court of Appeals issued relevant
rulings in Wllians v. State, 375 Ml. 404, 434 (2003); Hiligh v.
State, 375 Md. 566, 473-75 (2003); and Facon v. State, 375 Mi. 435,
453-54 (2003). In these cases, the Court of Appeals held that when
a delay in presentnent (1) was unnecessary; (2) deliberate; and (3)
designed for the “sole purpose” of obtaining a confession, t he
del ay should be given “very heavy weight” when considering the
totality of <circunstances related to the voluntariness of a
conf essi on.

After considering WIllians, Hiligh, and Facon, the State
conceded that Perez was entitled to remand for a new suppression
hearing and trial. The Court agreed that a new evidentiary
suppressi on hearing shoul d be conducted, explaining that it was not
holding that one or nore of appellant’s statenents were
i nadm ssible as a matter of |aw or that application of the heavy
wei ght standard was nandat ed. The Court held that this
deternmination should be made by the trial court.

At the new suppression hearing, the trial court shoul d decide
whet her there was unnecessary delay for the deliberate and sole
pur pose of obtai ning a confession and, based on that determ nation,
apply the appropriate standard. |In determ ning vol untariness, and
thus adm ssibility, the court should resolve factual disputes and
identify the circunstances it considered as part of the totality.
I nportantly, a delay in presentnent, even of the type that neets
t he heavy wei ght standard, cannot be the sole reason for finding
i nvoluntariness. Voluntariness is determned by the totality of
the circunstances and conpliance with the presentnent rule is one
factor. The Court explained that since Wlliams, if it is
determ ned that one of the factors is deliberate nonconpliance with
the pronpt presentnent requirenment for the sole purpose of
obtaining a confession, that factor nust be given very heavy
wei ght .

The Court further explained that, as part of the voluntariness
determ nation, the trial court should al so consider the 8 waivers
executed by appellant: 6 expressly relating to Mranda rights and
2 expressly relating to delay in presentnent. Noting that sone
courts have held that a waiver of Mranda rights constitutes a
valid waiver of pronpt presentnent, the Court instructed the
suppression court to consider appellant’s waivers as a part of the
totality of the circunstances relevant to the voluntariness
det erm nati on.

Specifically, the Court discussed the effect of a waiver of

pronpt presentnent occurring after the pronpt presentnent
requi renent may have been violated. By analogy to Mranda rights,
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in the event of a pronpt presentnent violation, followed by a valid
wai ver, a confession obtained after a valid waiver would not
necessarily be tainted. Perez executed two witten waivers
expressly relating to delay in presentnent. Those waivers, if
ot herwi se effective, waive only any del ay i n presentnment viol ati ons
t hat occurred subsequent to the waivers.

Moreover, the waivers are not relevant to determ ne whether
statenments made prior to the waivers were voluntary. The
subsequent violations of the pronpt presentnent Rule, however, if
val idly wai ved, woul d not necessarily be tainted by a violation(s)
that occurred prior to the waivers. |In other words, if the waivers
were voluntarily given, even if a violation of the pronpt
presentnment Rule occurred prior to the waiver, and the delay was
deli berate and purposeful, subsequent confessions would not
necessarily be inadmssible, if they were otherw se voluntary.
This statement would also be true if the prior violation, as one
factor to consider, resulted in a determ nation that confessions
prior to the wai ver were inadm ssible. For exanple, in this case,
the remand court could determne that, prior to the express waiver
of presentnent which occurred after 23 hours, the pronpt
presentnent Rule had been violated, either deliberately and
purposefully or nerely unnecessarily. When considered with al
ot her relevant factors, the remand court could then find that the
earlier confessions were involuntary. The court coul d nevert hel ess
determ ne that the wai ver of presentnment was voluntary and t hat the
subsequent confessions were thus voluntary and adm ssi bl e.

To guide the trial court and parties on remand, the Court
di scussed the rel ated i ssue of whether the trial court should have
instructed the jury about the presentnment requirenent in Ml. Rule
4-212, noting that such a determnation depends on the
ci rcunst ances of each case. In this case, where the del ay exceeded
24 hours, the Court stated that it is advisable to include the 24
hour provision. Wen the delay is | ess than 24 hours, however, it
shoul d not be givenif it would mslead the jury into believing the
State has at |east 24 hours. Regardl ess, the court should take
care to explain that the State is not automatically entitled to 24
hour s. In all events, the jury should be instructed that
unnecessary delay is but one of the factors to consider.

The Court exercised its discretion to offer the remand court
gui dance with regard to Ms. Tharpar’s dying decl arati on about her
assailant. Perez argued that the trial court abused its discretion
and materially prejudiced his defense by precluding testinony from
four witnesses who heard Ms. Tharpar identify the person who shot
her as a tall black nale. Because Perez is 5 7" and |ight ski nned,
and there is no evidence that Perez fired the shots that killed
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ei ther of the Tharpars, Perez hoped to use this description of the
assai l ant as an excul patory dyi ng decl arati on.

The Court discussed the conpelling circunstantial evidence to
support a finding that Shashi Tharpar was aware of her inpending
death. Moreover, there was circunstantial evidence to support a
finding that her statenents were reliable. Nonetheless, the Court
found nothing that necessarily required the trial court to concl ude
that Ms. Tharpar believed she was about to die.

The Court noted its concern, however, that the trial court
asked for nore facts fromappell ant and then i nmedi ately rul ed t hat
it was not satisfied Ms. Tharpar was aware of her inpendi ng death.
The court did so without saying why it was not satisfied with the
“facts” that were presented and w thout reviewing the three
statenments by the police officers who were with Ms. Tharpar before
she di ed. On remand, the Court instructed the trial court to
engage in a thorough consideration of all the proffered direct and
circunstantial evidence bearing on whether Ms. Tharpar believed
her death was i nm nent when she descri bed her assailant, as well as
a clearly stated explanation for any in limne ruling on this
evi dence.

Robert Angel Perez, Jr. v. State of Mryland, No. 1139, Septenber
Term 2001, filed February 3, 2004. Opinion by Eyler, Janes R, J.

* % %

CRIM NAL LAW - SPEEDY TRIAL - HICKS RULE - NOLLE PRESEQUI - MD.
RULE 4-271 - POSTPONEMENT OF CRIM NAL CASE; MD. CODE. ANN. CRI M
PRO.__ 8 6-103 - REINDI CTMENT AFTER NOLLE PROSEQUI ; Cl RCUMVENTI ON OF
180- DAY HI CKS RULE - TWO PRONG TEST DETERM NI NG NECESSARY EFFECT
AND PURPOSE OF Cl RCUMVENTI ON - NOLLE PROSEQUI AS PROSECUTORI AL TOOL

Facts: By indictnment of the grand jury, appellee was charged
wi th robbery and conspiracy to commt robbery in the Grcuit Court
for Montgonery County. A privately retained attorney entered his
appearance on behal f of appellee on June 20, 2002, starting the
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Hicks cal endar, requiring appellee be tried not | ater than Decenber
17, 2002. Trial was set for Septenber 11, 2002. On Septenber 6,
2002, the State noved to continue because a police officer,
consi dered an essential State’'s witness, was not available on the
trial date. The notion was granted and a new trial date was set
for Cctober 22, 2002.

The case was called for trial and the State again requested a
conti nuance, which was referred to the admnistrative judge and
denied. The State asked for reconsideration, or to postpone the
trial until the next day. The judge denied the continuance, but
told the State that after picking the jury, they could wait until
the next day to start testinony. Although the adm nistrative judge
technically denied the continuance he did, in effect, tell the
State that a continuance was not actually needed in the
ci rcunst ances because wi t nesses woul d not be reached until the next
day. When the case was called for trial, appellee, by his counsel,
wai ved his right to a jury trial, and elected to have a bench
trial. The effect of those elections was to put the State to the
task of proceeding immediately to trial, rather than to a notions
hearing and jury selection, as had been anticipated, by the State
and the adm ni strative judge.

The State chose to dism ss, and rei ndi cted Appel | ee on Cct ober
24, 2002. Fromhis initial appearance on Cctober 28, 2002, until
the trial date on Decenber 11, 2002, appellee appeared
unrepresented before the court on five occasions, and refused the
services of the Public Defender. After the trial did not go
forward on Decenber 11, 2002 due to inclenent weather, appellee’s
previ ous counsel entered his appearance on Decenber 13, 2002, and
filed a notion to dismss for violation of speedy trial rights, and
a two-day jury trial was set for January 6, 2003.

At the notions hearing, the |ower court ruled that the State
entered a nolle prosequi of the charges against appellee to
ci rcunvent the denial of a continuance by the adm nistrative judge,
and di sm ssed the charges follow ng a re-indictnent.

Hel d: Reversed. The State’s use of the nolle prosequi had
nei ther the necessary effect or the purpose of circunventing the
180 day Hicks Rule, as nore than 50 days remained in the Hi cks’
time period and as the State was vigorous inits efforts to advance
the trial date within the original 180-day cal ender.

Because nore than fifty days remained in the original Hicks
cal ender when the nolle prosequi was entered, the State’s action in
and of itself did not have the necessary effect of circunventing
the 180-day rule. The State’s vigorous attenpts to reschedul e the

26-



case within the original Hicks date, are inapposite to the factual
scenarios in other cases in which the State is attenpting to save
a case fromdismssal for its failure to bring the defendant to
trial within 180 days. Appellee’ s refusal to obtain counsel cannot
be di scounted in assessing the tinme taken to get the case to trial,
and the State should not be made to suffer due to a defendant’s
mani pul ati on of the system

State v. Akopian, No. 2488, Sept. Term 2002, filed February 5,
2004. Opinion by Sharer, J.

* k% %

PUBLI C | NFORVATI ON ACT -  GOVERNMENTAL | NFORVATI ON — FREEDOM OF
| NFORVATI ON — MARYLAND PUBLI C | NFORVATI ON ACT SECTION 10-618 -
CUSTODI AN MUST PROVI DE DETAILED BASIS FOR DENIAL OF REQUEST FOR
PUBLI C | NFORMATI ON — COURT CANNOT RESTRI CT ACCESS TO PUBL| C RECORDS
| F THE | NFORVATI ON | S OBTAI NABLE UNDER THE PUBLI C | NFORMATI ON ACT.

Facts: The Gty of Frederick Police Departnent executed a
search warrant for the honme of Angelika Potter after |earning that
she was running a house of prostitution. The police seized
conput er equi pnment, records, and docunents containing the nanes,
addresses, and other informationrelating to Ms. Potter’s custoners
(hereinafter the “black book”). Ms. Potter was charged wth
operating a house of assignation. She pleaded guilty to that
charge but, by virtue of a plea bargain with the State, received a
probati on before judgnment verdict.

The Frederick News Post (“News Post”) made a request of the
Cty for copies of the docunents seized from Ms. Potter’s hone
pursuant to the Maryland Public Information Act (“MPIA"). The
Associ ated Press (“AP’) and one Daniel Trey also nade simlar MPIA
requests.

The custodi an of records designated by the City, Debra Borden,

deni ed all the requests, relying on section 10-618(f)(1)(i) of the
MPI A, which allows for denial of a request for records of an
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i nvestigation conducted by a police departnent.

The News Post and the AP filed a joint admi nistrative appeal,
claimng that the Gty had no right to deny them access to the
records. At the hearing, Ms. Borden stated that she considered
the “public interest” prior to denying the requests and said that
di sclosure would provide wunwanted publicity for cooperating
Wi tnesses, violate the rights to privacy of the individuals subject
to the investigation, hinder |aw enforcenent proceedi ngs, revea
t he sources of police information, and would not contribute to the
public’s understandi ng of the governnent.

Wil e the adm ni strative appeal was pending, the City filed an
action for declaratory relief in the Crcuit Court for Frederick
County requesting the court to determ ne whether Ms. Potter’s plea
agreenent required the Gty to return the seized evidence to her.
The AP and the News Post filed a notion to intervene. Wile this
notion was pending, the City and Ms. Potter’s counsel agreed that
the City should return all the seized itenms to Ms. Potter. The
pendi ng adm nistrative appeal was then dismssed by the Cty as
nmoot because (purportedly) the Cty no |onger possessed the
docunents that were the subject of the MPI A requests.

Upon receiving the docunents, Ms. Potter’s counsel began to
shred them The AP and News Post sought injunctive relief to stop
t he docunment destruction. The circuit court pronptly ordered that
no nore docunments be shredded and that the remai ning itens that had
been given to Ms. Potter’s counsel be placed in a storage facility.

The News Post and AP then filed a new action in the Crcuit
Court for Frederick County nami ng the mayor of Frederick, Debra
Borden, the City of Frederick, and the City Attorney as defendants.
Count one was brought under section 10-623 of the MPI A and asked
the court to determine whether the plaintiffs were entitled to
i nspect and copy the docunents seized by the police. Daniel Trey
filed a simlar conpliant shortly after the AP and News Post’s
conplaint was filed, and | ater the two cases were consoli dated.

The News Post and AP filed a notion for partial summary
j udgnent . At the hearing on the notion, the Gty s counsel
informed the court that the City' s attorneys initially thought that
they had turned over all of the docunments to Ms. Potter’s counsel
but later learned that the police departnent had retained sone
copies of the docunents. The City’'s attorney advised the court
that the Gty did not oppose disclosure to the plaintiffs of the
items in storage but believed that the “black book” material in the
City' s possession was properly wthheld under the MIA
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The circuit court ruled that the Gty had failed to justify
its refusal with particularity or specific facts and therefore
failed to denonstrate that wthholding the docunents was in the
public’s interest. The court granted partial summary judgnent in
favor of News Post and AP and al so, after a oral notion for partial
sumary judgnent, in favor of M. Trey.

At alater hearing, the circuit court added a provisiontoits
prior ruling providing that “the plaintiffs not reveal nanes to the
public, except for names of public officials and/or public
figures.”

Hel d: Summary judgnent was proper where the custodian of
records did not provide a detail ed basis for the denial as required
by section 10-618(1) of the MIA The circuit court erred in
restricting the information provided in the docunents to the nanes
of public officials and/or public figures.

Once a court determ nes that a party should be granted access
to public records, the court may not restrict the publication of
t he records.

The City of Frederick v. Randall Fanmily, LLC t/a The Frederick
News Post, et al., No. 1965, Septenber Term 2001, and The Cty of
Frederick v. Daniel A Trey, No. 1967, Septenber Term 2001, filed
January 28, 2004. Opinion by Sal non, J.

* k% %

TORTS - LEAD PAINT PO SONI NG — BROOKS & LEWIN REALITY, III, INC.
2003 MJ. Lexis 747 (2003), WHI CH HELD THAT A PLAINTIFF NAY
ESTABLI SH A PRI MA FACI E CASE OF NEG.| GENCE BASED UPON A VI OLATI ON
OF THE BALTIMORE CITY HOUSI NG CODE BY | NTRODUCI NG EVI DENCE THAT
THERE WAS FLAKI NG, LOOSE, OR PEEL| NG LEAD BASED PAI NT | N THE LEASED
PREM SES, APPLIES TO CASES THAT WERE PENDI NG AT THE TI ME OF THAT
DECISION, WHERE THE [SSUE OF NOTICE WAS PROPERLY PRESERVED FOR
APPEAL .
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Fact s: This case stens from two actions, consolidated for
trial, filed by Jasmne Turner, a mnor child, appellee, through
her nmot her, Crystal Wiittington, inthe Circuit Court for Baltinore
City. Appellee clained that she suffered | ead pai nt poi soning as
a result of exposure to lead paint in the apartnent in which she
lived (the Apartnent) fromthe tine she was born on April 3, 1990
until August, 1994. Lawrence M Pol akoff (M. Polakoff), an
appel l ant, owned the Apartment from 1975 until 1992, when he
transferred his ownership interest to CF. A S. Limted Partnership
(CF.AS ), a conpany in which M. Polakoff acts as a Limted
Partner.? M. Polakoff is President of Chase Managenent, |Inc.
(Chase Managenent), the other appellant, the nmanagenent conpany
t hat manages the Apart nment.

Atrial was held in Cctober, 2002. The only claimsubmtted
to the jury was appel |l ee’ s negligence cl ai magai nst appel |l ants and
C.F.AS The jury returned a verdict in the anmpbunt of $500, 000
agai nst appellants and found in favor of CF. A S. Appellants filed
a nmotion for judgnment notw thstanding the verdict and, in the
alternative, to apply the cap on non-econon c damages. The court
deni ed the notion for judgnment notw t hstandi ng the verdict but, by
order entered on January 23, 2003, applied the cap and reduced the
judgrment to $350,000. A tinely appeal and cross-appeal to this
Court were filed.

On Novenber 13, 2003, the Court of Appeals issued its opinion
in Brooks & Lewin Reality, Ill, Inc., 2003 MJ. Lexis 747 (2003),
reversing prior decisions in which the Court applied the common | aw
requi renent of notice or reason to know in order to prove that a
| andl ord was negligent in an action for |ead paint poisoning. In
Brooks, the Court held that a plaintiff may establish a prina facie
case of negligence based upon a violation of the Baltinore Gty
Housi ng Code by i ntroduci ng evi dence t hat there was fl aki ng, | oose,
or peeling | ead based paint in the | eased prem ses. This changed
the pre-existing notice standard, as held in Richwind v. Brunson,
335 Md. 661, 673-74 (1994), pursuant to which | andl ords were |iable
in alead paint action only if they knew or had reason to know of
the existence of flaking, |oose, or peeling paint and had an
opportunity to correct the condition.

Fol | owi ng Brooks, appellants were given the opportunity to
brief the effect of that decision on this case. Appel | ant s
conceded that the evidence in the instant case showed t he exi stence
of deteriorated |ead based paint on the prem ses, sufficient to

> CFAS was a defendant. The jury found that it was not
l'iable, and therefore, it is not a party to this appeal.
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support liability under Brooks. Consequently, the only liability
i ssue on appeal was whether the holding in Brooks applied to this
case. Appellee, on cross appeal, challenged the constitutionality
of the statutory cap on non-econom c damages.

Hel d: The Court of Special Appeals held that the decision in
Brooks applied retroactively to the instant case and affirned the
judgnent of the circuit court.

The Court began by di scussing the rules regarding retroactive
versus prospective application of a court’s decision, noting that
decisions which do not declare new law wll be applied
retroactively. This neans that when a judicial decision applies a
rule of |law that existed both before and after that decision, but
applies it to a new factual situation in that particular case, the
deci sion applies to the facts that produced the decision and to al
pendi ng cases. Wen a court overrules a prior interpretation of a
consti tutional or statutory provision and renders a new
interpretation, the new hol ding generally applies to the facts that
produced the hol ding and to all pending cases in which the rel evant
I ssue has been preserved for appellate review Finally, when the
Court of Appeal s changes the common | aw of Maryl and, exercisingits
authority under article 5 of the Maryland Declaration of Rights,
t he hol ding, while applying in the case whi ch produced t he hol di ng,
generally applies only to causes of action that accrue after the
date of the new deci sion.

The Court held that while Brooks clearly overruled prior
decisions, it did not change the common law, rather, it applied
settled cormon | aw principles. Specifically, the Court appliedthe
general principle that a violation of a statute designed to protect
a class of persons, including appellee, constituted evidence of
negli gence. The holding in Brooks, which changed the prior |aw,
was that the Baltinore City Housing Code nodified the common | aw
notice requirenent; thus a plaintiff does not have to prove that a
def endant knew or had reason to know of the defective condition
that constituted the violation.

The Court noted that whil e appell ants argued that appl ying the
Br ooks decision “retroactively” was unfair and created a hardship
because | andl ords based their conduct on the prior |aw, these
argunents did not go to the issue before the Court in the instant
case and they were better directed to a legislative body or the
Court of Appeals.

As appellants’ sole issue on appeal was |ack of notice, the
judgnment of the circuit court was affirmed.
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Finally, the Court held that the statutory cap on non-econonic
damages is constitutional, citing to Murphy v. Ednonds, 325 Md. 342
(1992), where the Court of Appeals held as nuch.

Law ence Pol akoff et al. v. Jasmine Turner, a Mnor, etc. et al.,

No. 2794, Sept. Term 2002, filed February 3, 2004. Opi ni on by
Eyler, Janes R, J.

* k% *
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dated January
29, 2004, the follow ng attorney has been suspended for thirty (30)
nont hs, effective imediately, fromthe further practice of lawin
this State:

JOHN HENRY PARTRI DGE
*

By an Order of the Court of Appeals of Maryl and dated January
29, 2004 the following attorney has been disbarred, effective
i medi ately, fromthe further practice of lawin this State:

NAVRON PONDS

By an Order of the Court of Appeals of Maryl and dated January
29, 2004, the following attorney has been disbarred, effective
i medi ately, fromthe further practice of lawin this State:

ROBERT M CHAEL SHORT
*

By an Order of the Court of Appeals of Maryl and dat ed February
6, 2004, the following attorney has been disbarred by consent,
effective imediately, fromthe further practice of law in this
St at e:

TERENCE A. COLES
*

By an Opinion and Order of the Court of Appeals of Maryl and
dat ed February 17, 2004, the foll ow ng attorney has been di sbarred
fromthe further practice of lawin this State:

LOU S J. DEMAI O
*
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By an Qpinion and Order of the Court of Appeals of Mryl and
dat ed February 17, 2004, the follow ng attorney has been di sbarred
fromthe further practice of lawin this State:

SALLY L. SOMERVI LLE
*

By an Order of the Court of Appeals of Maryl and dat ed February
20, 2004, the following attorney has been disbarred, effective
i medi ately, fromthe further practice of lawin this State:

RONALD LEE KLI NGENBERG
*
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