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COURT OF APPEALS

ATTORNEYS - ATTORNEY FEES - EFFECT OF STATUTES - WHERE STATUTE
DELI NEATI NG FEE-DETERM NING CRITERIA TO BE CONSIDERED |IN THE
DI SCRETI ONARY AWARD OF ATTORNEY' S FEES TO THE PREVAI LI NG PARTY
EXISTS, THE INITIAL USE OF A LODESTAR APPROACH TO CALCULATE AN
| NI TI AL AWARD | S UNNECESSARY

Facts: On Decenber 23, 1993, Betty Flaa, respondent, (“Ms.
Flaa”) filed a conplaint with the Montgonmery County O fice of Human
Rights (“MCOHR’) alleging, inter alia, that Manor Country C ub
petitioner, (“Manor”), of which respondent was a nenber, had
engaged in unlawful marital status and sex discrimnation toward
respondent .

Following its investigation, MCOHR issued its initial finding
on January 6, 1997, concluding that Manor was a place of public
acconmodation, an issue which Ms. Flaa had raised as a case of
first inmpression, and that Manor’s actions had vi ol at ed Mont gonery
County Code, 8§ 27-8 (1987). The matter was referred to MCOHR s
Public Accommpdati on Panel (“Panel”) which then referred the
matter to the O fice of Zoning and Adm nistrative Hearings
(“OzZAH’) for an evidentiary hearing.

In July 1997, Ms. Flaa, as the prevailing party, subnmitted an
attorney’s fees application seeking $11, 699.20 in fees and $946. 29
in expenses. Fourteen nonths later, in Septenber 1998, she
submtted a revised application seeking total attorney’s fees of
$32,579.50 and expenses of $1, 836. 46. After a ten-day public
heari ng that began May 17, 1999, Ms. Flaa’ s attorney subnmtted a
statement seeking damages of $1,000.00, as well as updated
attorney’s fees and expenses in the anpbunts of $138,024.00 and
$4,282. 31; respectively.

In Septenber 1999, the OZAH heari ng exam ner issued a report
in favor of Ms. Flaa and recommended an award of $1,000.00 in
damages (the statutory limt), $120,481.00 in attorney’s fees, and
$4,282.31 in expenses. The Panel then held a public hearing and
i ssued an opinion and order on May 8, 2000, adopting the hearing
exam ner’s finding that Manor was a place of public accommodati on
but stating that its nenbership practices had resulted in no
di sparate i npact. The Panel | ooked to Montgonery County Code § 27-
7 in awarding Ms. Flaa $750.00 (of a maxi num $1, 000. 00) i n damages
and general ly i nvoked the criteria of former Montgonery County Code
8§ 27-7 (k)(1), which consisted of nine factors to apply in



determ ning the reasonabl eness of attorney’'s fees clainmed by a
conplainant, in awarding attorney’'s fees of $3,000.00. Bot h
parties filed petitions for judicial reviewin the Crcuit Court
for Montgonery County of the Panel’s conclusion. Follow ng ora
argunent, the circuit court on August 10, 2001, affirmed the
Panel s decision, but vacated the attorney’'s fees award and
remanded that portion of the decision to the Panel for a detailed
exam nation of the criteria contained in Montgonery County Code §
27-7 (k) (1).

Fol I owi ng remand, and the Panel’s request that the parties
narrow t he scope of their requests, Ms. Flaa' s attorney revised
the figures downward in March 2002 to a total of $202,520.14, i.e.,
$131, 476. 10 based on 757.17 hours spent on the issue of “place of
publ i c accommodation” plus $71, 044.04 based on 436. 17 hours spent
litigating the attorney’ s fees issue.

On Cctober 10, 2002, the Panel issued a revised order and
opi ni on addressi ng each criterion of Montgonmery County Code § 27-7
(k)(1), and awarded to Ms. Flaa $22,440.00 in attorney’s fees but
no expenses.

Ms. Flaa filed a second petition for judicial reviewin the
circuit court in Novenmber 2002, and in July 2003, the circuit court
affirnmed the Panel’s award. Ms. Flaa then appealed to the Court
of Special Appeals which vacated the circuit court’s decision and
ordered a remand to the Panel for it first to determ ne a | odestar
figure and then to apply the criteria of Montgonery County Code §
27-7 (k) (1) as adjustnent factors. Manor then filed a Petition for
Wit of Certiorari to the Court of Appeals which the Court granted
on Decenber 17, 2004.

Hel d: Reversed. Were delineated criteria for the cal cul ation
of reasonable attorney’'s fees are provided in a fee-shifting
statute, those criteria should be used in lieu of the |odestar
approach, which otherwise is generally the correct nethod for
cal cul ating such awards. In this case, the criteria in forner
Mont gonery County Code 8 27-7 (k)(1) provided sufficient basis for
the cal cul ation of a discretionary award of attorney’s fees to the
prevailing party and made unnecessary the initial use of a | odestar
approach to determne an initial award figure. The Court of
Speci al Appeal s’ decision was reversed with instructions to affirm
the circuit court’s deci sion.

Manor Country Club v. Betty Flaa. No. 111, Septenber Term 2004,
filed May 18, 2005. Opinion by Cathell, J.
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CONSUMER PROTECTION — REMEDIES OF CONSUMER — CIVIL ACTIONS ON
BEHALF OF PUBLI C - THE CONSUMER PROTECTI ON DI VI SI ON NEED NOT ELICI T
TESTI MONY FROM EACH CONSUMER TO ESTABLI SH AN UNFAI R OR DECEPTI VE
PRACTI CE AND NEED NOT PROVE CONSUMER RELI ANCE TO PROVE A VI OLATI ON
OF THE CONSUMER PROTECTI ON ACT.

CONSUMER PROTECTION — REMEDI ES OF CONSUMER — CIVIL ACTIONS ON
BEHALF OF PUBLI C —FOR THE CONSUMER PROTECTI ON DI VI SI ON TO ORDER A
VIOATOR TO PAY RESTITUTION TO A PARTICULAR IND VIDUAL, THE
DVISION MJST DETERM NE THAT THE CONSUMER RELIED UPON THE
M SREPRESENTATI ON.

CONSUMER PROTECTION — REMEDIES OF CONSUMER — CIVIL ACTIONS ON
BEHALF OF PUBLIC — WHEN A CONSUMER PROTECTION ACT VIOATOR S
M SREPRESENTATI ONS AND DECEPTI ONS AFFECT A NUMBER OF SIM LARLY
SI TUATED | NDI VI DUALS, THE CONSUMER PROTECTI ON DI VI SI ON MAY | SSUE A
GENERAL ORDER OF RESTI TUTI ON. THE DI VISION MAY | SSUE GENERAL
ORDERS OF RESTI TUTI ON W THOUT CONSUMER TESTI MONY. IN ORDER TO
AWARD RESTI TUTI ON TO | NDI VI DUAL CONSUMERS, THE DI VI SI ON THEN MJUST
ESTABLI SH A PROCEDURE TO DETERM NE VWHETHER | NDI VI DUAL CONSUMERS
RELI ED ON THE M SREPRESENTATI ONS.

CONSUMER PROTECTION — REMEDI ES OF CONSUMER — CIVIL ACTIONS ON
BEHALF OF PUBLI C —THE CONSUMER PROTECTI ON DI VI SI ON COULD NOT_ AWARD
RESTI TUTI ON TO CONSUMERS I N THE ABSENCE OF EVI DENCE OF CONSUMER
REL| ANCE. THE DIVISION MAY INTIATE A PROCEDURE FOR AWARDI NG
RESTI TUTI ON BASED ON DETERM NATIONS OF WHETHER THE | NDI VI DUAL
CONSUMERS RELI ED ON THE M SREPRESENTATI ONS.

CONSUVER PROTECTI ON — REMEDIES OF CONSUMER — CIVIL ACTI ONS ON
BEHALF OF PUBLI C —UNDER THE CONSUMER PROTECTI ON ACT, THE CONSUMER
PROTECTI ON DI VI SI ON MVAY AWARD RESTI TUTI ON JO NTLY AND SEVERALLY.

CONSUVER PROTECTI ON — REMEDIES OF CONSUMER — CIVIL ACTI ONS ON
BEHALF OF PUBLIC — THE CONSUMER PROTECTION DIVISION MAY HOLD
| NDI VI DUALS JO NTLY AND SEVERALLY LIABLE FOR RESTI TUTI ON FOR THE
CONSUMER PROTECTI ON ACT VIOLATIONS OF CORPORATIONS, WHEN THE
Dl VI SI ON PROVES THAT THE | NDI VI DUAL PARTI Cl PATED DI RECTLY | N OR HAD
AUTHORI TY TO CONTROL THE DECEPTI ONS OR M SREPRESENTATI ONS, AND THE
| NDI VI DUAL HAD KNOW.EDGE OF THE PRACTI CES.

CONSUVER PROTECTION — REMEDIES OF CONSUMER — CIVIL ACTI ONS ON
BEHALF OF PUBLIC — THE CONSUMER PROTECTION DIVISION MAY HOLD
VI OLATORS OF THE CONSUMER PROTECTI ON ACT WHO HAVE ACTED | N CONCERT
JO NTLY AND SEVERALLY LI ABLE FOR RESTI TUTI ON, BUT THE DI VI SI ON MAY
NOT HOLD CONCURRENT VIOATORS OF THE CONSUMER PROTECTI ON ACT
JO NTLY AND SEVERALLY LI ABLE FOR RESTI TUTI O\.




CONSUMER PROTECTI ON —1 N GENERAL — CONSTI TUTI ONAL PROVI SI ONS —THE
RIGHAT TO A JURY TRIAL UNDER THE MARYLAND CONSTI TUTI ON DCOES NOT
APPLY TO ADM NI STRATI VE PROCEEDI NGS UNDER THE CONSUMER PROTECTI ON
ACT.

CONSUVMVER PROTECTI ON —ADM NI STRATI VE REGULATI ON —I N GENERAL —THE
CONSUMER PROTECTION DI VISION DOES NOT VIOATE THE DUE PROCESS
PROVISIONS OF THE MARYLAND OR FEDERAL CONSTITUTIONS WHEN I T
| NVESTI GATES, PROSECUTES, AND ADJUDI CATES A CASE. AN APPRAI SER
ACCUSED OF VIOATING THE CONSUVER PROTECTION ACT WHO DI D NOT
PRESENT OR ALLEGE ANY EVI DENCE OF SPECI AL FACTS AND C RCUMSTANCES
POSI NG AN I NTOLERABLY HI GH RISK OF UNFAIRNESS DID NOT MEET THE
BURDEN TO OVERCOVE THE PRESUMPTI ON OF HONESTY AND INTEGRITY I[N
THOSE SERVI NG AS ADJUD|I CATORS.

CONSUVER PROTECTI ON —ADM NI STRATI VE REGULATI ON —I1 N GENERAL — AN
AGENCY OFFI CI AL MVAY MAKE FI NDI NGS AND | SSUE AN ORDER BASED ON THE
VWRI TTEN RECORD ALONE.

CONSUVER PROTECTI ON — ADM NI STRATI VE REGULATION — I N GENERAL —
VWHERE RESOLUTI ON OF THE | SSUES BY THE ADM NI STRATI VE LAWJUDGE DI D
NOT TURN ON A DEMEANOR- BASED CREDI BI LI TY ASSESSMENT, THE CONSUMER
PROTECTION DI VI SION COULD DETERM NE BASED ON THE WRI TTEN RECORD
ALONE VWHETHER TWO APPRAI SERS VI OLATED THE CONSUMER PROTECTI ON ACT.

CONSUVER PROTECTI ON — ADM NI STRATI VE REGULATI ON —JUDI Cl AL REVI EW
— SUBSTANTI AL _EVI DENCE EXI STED TO SUPPORT THE CONSUMER PROTECTI ON
DVISIONS FINDINGS THAT APPRAISERS VIOLATED THE CONSUMER
PROTECTION ACT THROUGH THEIR FAILURE TO REPORT PRIOR SALES
H STORI ES OR THEI R | NAPPROPRI ATE SELECTI ON OF COVPARABLE SALES.

Facts: Appellant Consumer Protection Division appealed the
Circuit Court for Baltinmore County’'s reversal in part of the
Division's Final Oder against appellees Lee M Shpritz, L&R
Properties, Inc., Wst Star Properties, Inc., Wst Star Conpany,
LLC, M chael Al nony, Al nony Appraisal Services, LLC, and John M
Morgan, Jr. Morgan cross-appealed the Crcuit Court’s affirmance
in part.

The Division brought an enforcenent action charging a
property-investor (Shpritz and his conpanies), a nortgage | ender
(Lee P. Whody, II1l, John D. Hall, and their conpany Anerican
Skycorp), and two apprai sers (A nony and Morgan) with using unfair
and deceptive practices to take advantage of unsophisticated,
first-tinme hone buyers in Baltinore GCty.

The Admi ni strative Law Judge (ALJ) hel d hearings and i ssued a
Proposed Findings of Fact and Order finding the defendants in



viol ati on of the Consunmer Protection Act (the Act), except Al nony.?
The Division rul ed on exceptions and i ssued Fi ndi ngs of Fact and an
Order, finding all the defendants in violation of the Act and
ordering them to Cease and Desist and pay restitution and civi
penal ti es.

Shpritz, Mrgan, and Alnony filed a petition for judicia
review in the Circuit Court for Baltinore County. The Circuit
Court held a hearing and issued an opinion affirmng in part and
reversing in part, remanding the nmatter to the agency. The G rcuit
Court struck the restitution calculations for the consuners who did
not testify before the ALJ and held that the Division erred by not
reducing its restitution cal cul ati ons agai nst Shpritz by the anount
Shpritz contributed to the transactions. The Crcuit Court held
that the Division could not hold violators of the Act jointly and
severally liable for restitution. The Grcuit Court affirnmed the
ALJ’ s denial of Shpritz, Mdrgan, and Al nony’'s request for a trial
and the Division's role as investigator, prosecutor, and
adjudi cator. The court reversed the Division's findings that were
based solely on the paper record and remanded to the agency for a
deneanor - based credibility assessnent. The Circuit Court affirned
the Division s inmposition of civil penalties against Morgan and t he
Division's determnation that Mrgan had violated the Act by
m srepresenting the prior sales history of appraised properties.
The court reversed the Division’ s findings that Mdbrgan had vi ol at ed
the Act by mi srepresenting the nei ghborhood predom nant val ues and
conpar abl e sal es of appraised properties. The court reversed the
Division’s findings that Al nony had violated the Act.

The Division noted a tinmely appeal to the Court of Special
Appeal s. Mor gan cross- appeal ed. Before the Court of Special
Appeal s considered the issues, the Court of Appeals granted
certiorari onits own initiative.

Hel d: Affirmed in part and reversed in part. The Court held
that the Division need not elicit testinony fromeach consuner to
establish an unfair or deceptive practice and need not prove
consuner reliance to prove a violation of the Consuner Protection
Act. The Consuner Protection Division could not award restitution
to consuners in the absence of evidence of consuner reliance. The
Division may initiate a procedure for awardi ng restitution based on
determ nati ons of whether the individual consuners relied on the
m srepresent ati ons.

'Hall settled with the Division during the course of the
adm ni strative hearings.



The Court held that the Division was required to deduct Shpritz's
expenses fromits restitution calculation. The Court reasoned t hat
restitution involves the disgorgenent of unjust enrichnent.

The Court held that the Division may award restitution jointly and
severally under the Act. In reaching this conclusion, the Court
reviewed the purpose of the Act, afforded the Act a |iberal
construction as required by the CGeneral Assenbly, and considered
federal practice. The Court held that the Consunmer Protection
Division may hold individuals jointly and severally liable for
restitution for the Consuner Protection Act violations of
corporations, when the Division proves that the i ndividual
participated directly in or had authority to control the deceptions
or msrepresentations, and the individual had know edge of the
practices. Applying this rule, the Court held that the D vision
could hold Shpritz and his conpanies and Al nony and his conpany,
respectively, jointly and severally liable. The Court next held
that the Division may hold violators of the Consuner Protection Act
who have acted in concert jointly and severally liable for
restitution, but the D vision may not hold concurrent violators of
the Consuner Protection Act jointly and severally liable for
restitution. The Court then held that the Division could hold al
the defendants jointly and severally liable as concerted actors,
except Al nony.

The Court held that the right to a jury trial under the Mryl and
Constitution does not apply to adnini strative proceedi ngs under the
Consunmer Protection Act.

The Court held that the Division does not violate the Due Process
provisions of the Mryland or Federal Constitutions when it
I nvesti gates, prosecutes, and adjudicates a case. The Court held
that Morgan did not present or all ege any evidence of special facts
and circunst ances posing an i ntol erably high risk of unfairness and
thus did not neet his burden to overcone the presunption of honesty
and integrity in those serving as adjudi cators.

The Court held that the D vision properly could determ ne based on
the record whether Mrgan and Al nony had violated the Consumner
Protection Act through their selection of conparable sales and
cal cul ati on of nei ghbor hood predom nant val ues. The Court revi ewed
wel | - establ i shed Maryl and and federal case | awto determ ne that an
agency official may make findings and i ssue an order based on the
witten record alone. The Court noted that an exception exists
when t he agency deci si on depends necessarily upon a deneanor - based
assessnent, but the Court concluded that the Admnistrative Law
Judge’ s resolution of the issues involving the appraisers did not
turn on a deneanor-based credibility assessnent.



The Court held that there was substantial evidence to support the
Division's findings that Morgan and Al nony viol ated the Act and t he
Division's decision to fine Mdbrgan $1, 000 per transaction.

Consuner Protection Divisionyv. John Morgan, M chael Al nobny, Lee M
Shpritz, et al., No. 4, Septenber Term 2004, filed May 13, 2005.
Opi ni on by Raker, J.
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CRIM NAL LAW- HOM G DE — KILLING IN COVW SSI ON OF OR W TH | NTENT
TO COM T OTHER UNLAWFUL ACT — | NTENT OR MENS REA | N GENERAL
N

HOM Cl DE — | NSTRUCTI ONS — SUFFI CI ENCY — KILLING I N COVMM SSI ON OF OR
WTH INTENT TO COM T OTHER UNLAWFUL ACT — I NTENT OR MENS REA [N
GENERAL

Facts: Respondent Allen stabbed John Butler to death in the
|atter’s residence, then drove off in Butler’s autonobile. Allen
was indicted inthe Grcuit Court for Charles County and convicted
of, inter alia, first degree felony-nurder predicated on the fel ony
of robbery with a dangerous or deadly weapon. Evi dence was
i ntroduced at trial fromwhich the jury could have concl uded that
Allen fornmed the intent to take the car as an afterthought to the
kKilling. Under the instructions given at trial, the jury was
permtted to find Allen guilty of first degree felony-nurder so
long as it concluded that he had intentionally robbed Butler and
that Butler’s death had resulted fromthe robbery.

Allen noted a tinely appeal to the Court of Special Appeals.
That court reversed, holding that “an ‘afterthought’ robbery
cannot support a conviction for felony nurder.” Allen v. State,
158 Md. App. 194, 246-47, 857 A .2d 101, 132 (2004). The Court of
Appeal s granted the State’s petition for wit of certiorari.

Hel d: Affirmed. The Court of Appeals agreed with the Court of
Speci al Appeal s and hel d that an afterthought robbery cannot be the
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predi cate for first-degree felony nurder. The Court stated that in
order to sustain a first degree felony-nmurder conviction under M.
Code (2002, 2004 Cum Supp.), 8 2-201(a)(ix) of the Crimnal Law
Article, the State needed to prove, beyond a reasonabl e doubt, a
robbery or attenpted robbery, and a nurder “committed in the
perpetration of or an attenpt to perpetrate” a robbery or attenpted
r obbery.

The Court exam ned cases fromaround the country and observed
that the majority “narrow view prohibits conviction of felony-
murder unless the defendant intended to commt the underlying
felony at the tinme the killing occurred. This viewtends to stem
from the deterrence justification underlying the nodern felony-
murder rule. It is variously stated that the felony-nurder rule
deters felonies altogether by holding out the risk of a nurder
conviction in the event an accidental killing occurs; that it
encour ages determ ned felons to conmt their felonies by the | east
dangerous neans possible; or that it discourages felons from
killing intentionally by renmoving the possibility of defenses that
would elimnate or mtigate liability. The Court agreed with the
majority view.

The Court noted that the issue sub judice had been di scussed
but not answered in Metheny v. State, 359 MI. 576, 755 A 2d 1088
(2000). In Metheny, a capital case, the Court held that an
“afterthought” robbery did not qualify as a death-eligible
aggravating circunstance under Maryland' s death penalty statute,
currently codified at 8 2-303 of the Crimnal Law Article. I n
determining whether Metheny had nurdered his victim “while
commtting, or attenpting to commt” a robbery, the Court cited
wi t h approval those cases around the country that had enbraced the
majority “narrow view of felony nurder. But the Court
acknow edged in Metheny that it was not presented with, and would
not deci de, the question of whether an “afterthought” to commt a
felony could underlie a felony-nurder conviction. The Court
overrul ed Higginbotham v. State, 104 Md. App. 145, 158-59, 655 A 2d
1282, 1288 (1995), which it had di sapproved but not overruled in
Metheny.

State of Maryland v. Jeffrey Edward Al l en, No. 104, Septenber Term
2004, filed June 10, 2005. Opinion by Raker, J.
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CRIM NAL LAW- SENTENCE - LIFE WTHOUT THE PGSSI BI LITY CF PAROLE —
NOTI CE —The court may not inpose a sentence of life w thout the
possibility of parole unless the record reveal s that the State gave
tinmely witten notice to the defendant of the intention to seek
that sentence, in accordance with § 2-203 of the Crimnal Law
Article.

VOLUNTARI NESS OF STATEMENT — Al though the police questioned the
def endant in the defendant’s hospital room while he was recovering
fromserious injuries, the court did not err by determ ning that
t he defendant gave his statenent voluntarily. A review of the
totality of the circunstances and the detective's uncontroverted
testinmony regarding the defendant’s deneanor and conversation
supported a finding of voluntariness.

Facts: In Cctober, 2001, M. CGorge and his girlfriend, Dorothy
Brooks (“Dorry” or “Ms. Brooks”), were living in his car. Both
were addicted to drugs. On COctober 27, 2001, M. Gorge and Ms.
Brooks attenpted to comrit suicide by overdosing. The follow ng
nor ni ng, they both awoke extrenely “drug sick.” M. Gorge told M.
Brooks that he was going to go to his nother’s house to ask for
noney so they could “get well.” M. Brooks testified that she fell
asl eep and when she woke up, M. Gorge was back with a van that he
said he had borrowed fromhis grandfather. They drove to a hotel
i n Pennsyl vani a and consuned nore drugs. Ms. Brooks testified that
M. Gorge confessed to her that he hit his grandfather over the
head, punched him and strangled him M. CGorge attenpted to kill
hinself by cutting his throat and wists and by stabbing hinself
seventeen tines. The police apprehended hi mon Cctober 30, 2001,
and took himto a hospital in Pennsylvania for energency surgery.

The court held a suppression hearing on May 29, 2002. Chi ef
Wesley M Haverkanp testified that M. CGorge was in and out of
consci ousness and that he seenmed to be in pain. Oficer Lawence
Burger described M. Gorge’'s injuries, noting that he had stitches
on his neck from®“ear to ear” and puncture wounds. O ficer Burger
also testified that M. CGorge was restrained with shackles on one
ankl e and straps on both wrists.

Detective Kurt Wlhelmtestified that he contacted the police
departnment in Pennsylvani a and they i nfornmed hi mthat M. Gorge was
consci ous and could be interviewed. Detective Wlhelmtestified
that M. Gorge was calm alert, quiet, and subdued. Det ecti ve
Wl helmread M. CGorge his rights and M. GCorge initialed each
right and signed the form M. CGorge admtted fighting with his
grandf at her and hitting himon the head wwth a bottle. At the end
of the interview, M. Gorge read his statenent and signed it,
i ndicating that he understood what it said and that it was given
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vol untarily. Def ense counsel did not call any w tnesses at the
suppression hearing, but did admt M. Gorge’ s nedical records into
evi dence for the purpose of showi ng that he was hospitalized with
very serious injuries. The trial judge denied the notion to
suppress, stating that the Mranda warnings were given in detail,
that M. Gorge was alert and lucid during the interview, and that
the statenment was voluntarily given

On Novenber 12-14, 2002, Jason Harry Gorge was tried by a
jury inthe Crcuit Court for Baltinore County and convi cted of one
count of first-degree felony-nmurder, one count of preneditated
mur der, and one count of robbery. On March 3, 2003, M. Gorge was
sentenced to life without the possibility of parole for the first-
degree nmurder conviction and to fifteen years for the robbery. At
the sentencing hearing, defense counsel questioned whether the
State filed a witten notice of an intention to seek a life
sentence without the possibility of parole. Defense counsel stated
that she knew “early on” that the State was going to seek that
sent ence. She al so stated, however, that neither she, nor the
State could | ocate a copy of any witten notice to that effect in
their files. The State did not produce a copy of atinmely witten
noti ce.

The trial judge reviewed the docket entries and noted that
nothing indicated that any notice had been filed. The Court
concluded that it would sentence M. CGorge “on the basis that the
Def endant did have notice.” The Court sentenced M. CGorge to life
wi thout the possibility of parole for the first degree nurder
conviction and to fifteen years for the robbery. M. Corge
appeal ed and the Court of Special Appeals affirmed the circuit
court judgnent.

Hel d:  Judgnent of the Court of Special Appeals reversed in
part and remanded with directions to reverse the judgnment of the
Circuit Court for Baltinore County and to vacate the sentence imposed of life
without the possibility of parole, and remand to that court for a new sentencing.

The plain language of 8 2-203 of the Crimnal Law Article
requires the State to provide the defendant with tinely witten
notice of the intent to seek the sentence of life wthout the
possibility of parole. “A defendant found guilty of nmurder in the
first degree may be sentenced to inprisonnment for |ife w thout the
possibility of parole only if: (1) at |east 30 days before trial,
the State gave witten notice to the defendant . . . .” W do not
see how the words “only if” can be interpreted any ot her way.

Def ense counsel admitted having actual notice of the State’'s
intent nore than 30 days before trial. Neither the State, nor the

- 12 -



court, however, could locate the original or a copy of a tinely
witten notice. The statute places the burden for supplying the
witten notice to the defendant on the State. The fact that
def ense counsel admtted to receiving oral notice of the State’s
intent does not satisfy the requirenments of the statute.

In viewof the seriousness of the sentence and t he unanbi guous
| anguage of the statute, construing the statute to require tinely
witten notice is the nost reasonabl e construction. The | anguage
of the statute provides no exception for oral notice, and we wl|l
not add one. To fall back on the general purpose of the notice
statute and hold that actual notice will suffice, ignores the plain
| anguage of the statute we nmust construe. Section 2-203 describes
what constitutes fair notice - witten notice at |east 30 days
before trial. Sinply stated, we are not permtted to ignore the
| anguage of the statute.

In view of the holding that the notice provided in this case
did not conply with the requirenents of 8 2-203 of the Crimnal Law
Article, the Court reversed and struck the sentence of |ife w thout
the possibility of parole, and remanded the case for a new
sent enci ng. In a case involving a sentence as serious as life
wi thout the possibility of parole, it is entirely reasonable to
require the State to followthe letter of the | aw

Regardi ng the voluntariness of M. CGorge’'s statenent, we note
that our reviewof the circuit court's denial of Appellant's notion
to suppress is limted to the record of the suppression hearing.
W nust |look at the totality of the circunstances in order to
deci de the voluntariness of a statenent. Based upon our review of
the record of the suppression hearing and consideration of the
totality of the circunstances, the trial court did not err by
finding M. Gorge’s statenent vol unt ary. Al t hough the
i nterrogation took place in M. Gorge’s hospital room while he was
recovering from serious injuries, the detective' s uncontroverted
testinony regarding his discussion with M. Gorge supports a
finding of voluntariness. M. Gorge’'s answers to Detective Wl helm
were lucid and accurate. M. CGorge signed a witten statenent,
i ndi cating that he understood what he was signing and that he gave
his statenment voluntarily. Mreover, M. Gorge did not testify at
the suppression hearing and state anything to the contrary. In
this case, there was no direct evidence of involuntariness and the
trial court did not err by finding that the State net its burden of
proving the statenment was freely and voluntarily given.

Jason Harry Gorge v. State of Mryland, No. 54, Septenber Term
2004, filed May 10, 2004, Opinion by G eene, J.
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MUNI Cl PAL CORPORATI ON - CONVEYANCE OF PUBLI C STREET BEDS - HOVE RULE
- EXPLICT POAER TO CONVEY GOVERNMENT PROPERTY - CONVEYANCE OF
PUBLI C STREET BEDS - RECUSAL - PERM SSIVE - STANDARD REQUI RI NG
OTHER JUDGE TO HEAR MOTI ON

Facts: This case concerns the power of a nunicipal corporation
to close a public street bed and convey it to a private entity for
a subsequent public benefit and, as a secondary i ssue, the standard
requiring a judge other than the trial judge to hear a notion to
recuse filed in accordance with Surratt v. Prince George’s County,
320 Md. 439, 578 A 2d 745 (1990).

On 20 Cctober 2003 the Town Council of the Town of Easton (the
“Town”) held a joint public hearing to consider a proposed zoning
anmendnent to acconmmpdate the proposed expansion of the Easton
Menorial Hospital (the “Hospital”) requested by Shore Health
Systens, Incorporated (“SHS’), a Maryland non-profit, non-stock
corporation which operates the Hospital. In addition to the zoning
anmendnent, SHS proposed the closure and conveyance of the street
bed of Adkins Avenue, an adjacent public street of the Town, to
accomodat e t he expansi on of that part of the Hospital addressing
energency room services. The existing energency room designed
originally to accommpdate 13,000 patients annually, received
approxi mately 41,000 patients annually and it was estimated that
50, 000 patients woul d be received annually by the year 2015.

Adki ns Avenue is a nine hundred foot | ong public street which
borders the western boundary of the Hospital canpus and runs in a
north/south direction. SHS submtted a traffic study docunenting
that five to six cars per hour drove the |ength of Adkins Avenue
during peak tinme periods. The Hospital and a synagogue (which did
not oppose the road closure) are the sole owners of the property
abutting Adkins Avenue. The proposed energency room expansi on
woul d cover approximately 250 feet of the street bed, |eaving the
remai nder of Adkins Avenue as a stub street serving only the
Hospital and the synagogue.

The Sout h Easton Nei ghbor hood Associ ation, |ncorporated
(“SENA") opposed the closing and conveyance to SHS of Adkins
Avenue. Purporting to be acting on behalf of the residential
property owners on the several other streets in the nei ghborhood,
SENA clainmed that the closure of the road woul d | eave inpractica
alternatives for local residents traveling fromtheir hones into
and out of downtown Easton. SENA al so explained that the on-going
public use of the road would foreclose the Town’s discretion to
cl ose the street pursuant to Md. Code, Article 23A, 8 2 (b) (24).

On 5 January 2004, the Town Council enacted Anended O di nance
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No. 466, closing and conveying the relevant part of the street bed
of Adkins Avenue to SHS. The Ordinance, and its incorporated
Fi ndi ngs of Fact, stated that: 1) Adkins Avenue was used as a
conveni ence by area residents; 2) the Town Charter authorized the
Town Council to close public streets; 3) The Town Council had the
authority to convey the street bed pursuant to Article 23A, 8§ 2(b)
(24); and, 4) closing Adkins Avenue would benefit the public by
provi di ng i nproved energency roomfacilities and reducing t he need
of publicly maintaining the stub portion of Adki ns Avenue remai ni ng
after construction of the energency room Included in the record
bef ore the Town Council prior to enacting O dinance No. 466 were a
|l etter fromthe Town Engi neer, a staff report, and two | etters from
the Chairman of the Jlocal Planning and Zoning Conm ssion
recomrendi ng t he cl osure of Adki ns Avenue. These town agenci es and
officials all reconmended the closure and conveyance of Adkins
Avenue w thout any identifying any other future public use or
pur pose for the to-be-closed road.

SENA filed in the Crcuit Court for Tal bot County a two count
conpl ai nt against the Town seeking a declaratory judgnment that
Amended Ordi nance No. 466 violated Article 23A, 8 2 (b) (24) and
judicial review of the Town Council’s decision to enact the
ordi nance. SENA followed its initial conplaint with a notion to
recuse the sole sitting judge in the Crcuit Court, the Honorable
WIlliam$S. Horne, because he and his imediate famly relied upon
SHS for nmedi cal care, the only enmergency nedi cal services provider
in a four-county area. SHS intervened as a party defendant and
noved for summary judgnent, along with the Town.

On 30 July 2004, Judge Horne held a hearing to consider the
notion for recusal and the notions for summary judgnent. He denied
the notion for recusal, stating that the issue of whether a judge
relied upon SHS for nedical services was irrelevant to his or her
ability to decide fairly the matter. He also granted summary
judgnment to SHS and the Town, declaring Arended Ordi nance No. 466
a lawful exercise of the Town Council’'s authority pursuant to
Article 23A, 8 2 (b) (24), to convey governnent property. SENA
filed a notion for a newtrial, citing Surratt v. Prince George’s
County, 320 Md. 439, 578 A 2d 745 (1990). SENA' s counsel all eged
that Judge Horne had denonstrated a “rather renarkable and
of fensive pattern of judicial m sconduct.” Judge Horne denied the
notion, w thout a hearing.

SENA appeal ed to the Court of Special Appeals, seeking
appel l ate review of the Crcuit Court’s decision and all egi ng that
the Town violated an alleged inplied fiduciary relationship to the
general public by closing and conveyi ng Adki ns Avenue. The Court
of Appeals issued a wit of certiorari, on the petition of SHS and
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the Town (not objected to by SENA), before the internediate
appel l ate court considered the appeal. The Court denied SENA' s
cross-petition without prejudice to raise any issues it may have
rai sed properly before the Court of Special Appeals.

Hel d: Judgnent affirned. The Court held that the Crcuit
Court did not abuse its discretion in issuing the declaratory
judgnment in favor of SHS and the Town. Munici pal corporations must
satisfy two conditions before closing and conveying a public
street. First, the nunicipal corporation’s ability to close and
convey a street bed is delegated fromthe State. The State, as
sovereign, has plenary power to close and convey street beds,
limted solely by the principle prohibiting a conveyance det erm ned
to be solely for the private benefit of another. TInlet Assocs. v.
Assateague House Condo. Assoc., 313 M. 413, 425, 545 A 2d 1296,
1302 (1988). Second, a mnunicipal corporation only may convey real
property used for governnent purposes pursuant to the express
“ordi nance- maki ng powers” of Article 23A, 8 2 (b) (24).

Inthis case, the Town cl osed and conveyed properly the street
bed of Adki ns Avenue to SHS. The Town, in the express terns of the
| ocal ordinance and the actions of the town officials approving the
street closure w thout recommendation for any other future public
use or public purpose, satisfied the statutory requirenent of a
deternination by the Town that the street bed was no | onger needed
for any public use or purpose. Although SENA proposed that any
current use of the road (as a public thoroughfare) prevented the
Town from conveying the street bed, Article 23A, 8 2 (b) (24)
required nmerely that the Town determ ne that the street bed was no
| onger needed (and not actual non-use) as a prerequisite to
exercising its authority pursuant to Article 23A, 8 2 (b) (24).
Furthernore, the future use of the closed street bed was for an
expanded energency roomfacility that clearly pronpted the public
wel fare and provi ded energency nedi cal treatnent to all individuals
entering the Hospital with an emergency nedi cal condition. SENA s
contention that the road was held by the Town in an inplied
fiduciary relationship to the general public did not place any
addi ti onal burden upon the Town.

In a notion for recusal, the noving party bears the “heavy
burden” to overcome a presunption of judicial inpartiality.
Attorney Grievance Comm’n v. Blum, 373 Ml. 275, 297, 818 A. 2d 219,
232 (2003). In addition, to conpel that such a notion be heard by

a judge other than the trial, the nobving party must allege
sufficient personal m sconduct between the trial judge and the
noving party’s counsel. In the present case, SENA could proffer

only exanples of adverse rulings and decisions rendered by the
judge in a judicial setting. This was an inadequate show ng.
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Sout h East on Nei ghbor hood Associ ation v. Town of Easton, No. 120,
Septenber Term 2004, filed June 3, 2004. Opinion by Harrell, J.

* k% %

TORTS - CARRIERS — CARRI AGE OF PASSENGERS — PERSONAL [ NJURIES —
CARE REQUI RED AND LI ABILITY OF CARRI ER | N GENERAL — MOTOR CARRI ERS;
TAXI CABS AND BUSES — COMMON CARRI ER METROBUS CANNOT AVAIL | TSELF OF
LIABILITY UNDER BOULEVARD LAW WHERE EVI DENCE TENDED TO SHOW THAT
THE METROBUS DRI VER, EVEN THOUGH A FAVORED DRI VER UNDER THE
BOULEVARD LAW BREACHED THE HI GHER DUTY OF CARE OWED TO PASSENGERS
O COMMON CARRI ERS WHEN HE RAPI DLY ACCELERATED BEFORE COM NG TO A
SUDDEN STOP TO AVO D A COLLI SION WTH A PHANTOM VEHI CLE.

Facts: On August 25, 2001, M. Josephine Seynour boarded a
Washi ngton Metropolitan Area Transit Authority (“WVATA’) Metrobus
at a service stop near the intersection of University Boul evard and
Riggs Road in Prince George’s County, Maryland. Seynour, who was
si xty-four-years-old at the tinme, was seated in the bench-1ike area
of the bus situated directly behind the bus driver and facing the
right side of the bus.

As the bus left the service stop and travel ed eastbound on
Uni versity Boul evard, nearing the Riggs Road intersection, the
Met robus driver observed a “phantom vehicle” approaching an exit
froma parking ot to his right but believed that this vehicle was
going to stop. The Metrobus driver continued to accelerate. The
phant om vehi cl e did not stop, however, and the Metrobus driver was
forced to brake abruptly in order to avoid a collision with the
phantomvehicle as it suddenly pulled out in front of the Metrobus
and onto University Boul evard.

Because of the sudden stop of the Metrobus, Seynmour was
violently thrown fromher seated position and fell to the floor of
t he bus, causing her to suffer a fracture to her right leg. Aware
that Seynmour, and at |east one other passenger, appeared to have
been injured by the sudden stop, the Metrobus driver proceeded to
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drive the Metrobus onto R ggs Road and stop alongside the curb to
wait for enmergency services to arrive. Seynour remnained on the
fl oor of the Metrobus until paranedics assisted her off it and into
an anbul ance.

Seynour thereafter filed suit inthe District Court sittingin
Prince George’s County agai nst WVMATA and the Maryl and Autonobile
I nsurance Fund — Uninsured Division (“MAIF’) for the injuries she
sust ai ned when the Metrobus cane to a sudden stop. Trial was held
inthe District Court on April 21, 2003, and, at the concl usion of
the trial, judgnment was entered against both WWATA and MAlF,
jointly and severally, in the anmount of $20, 000. 00

On appeal tothe Circuit Court for Prince George’s County, the
Circuit Court, on Septenber 17, 2004, issued an Opinion and O der
affirmng the decision of the District Court. WWVATA thereafter
filed a Petition for Wit of Certiorari to the Court of Appeals.
On Decenber 17, 2004, the Court granted the petition.

Hel d: The Court of Appeals held that, because conmon
carriers owe their passengers a heightened duty of care during
transport, it was not inproper for the District Court judge to find
that the Metrobus driver negl ected that higher duty of care when he
| mproperly accelerated fromthe service stop when he was awar e t hat
t he phantom vehicle was approaching University Boul evard from a
parking lot driveway and this inprudent action by the Metrobus
driver was a proxi mate cause of Seynour’s injuries.

In reaching its conclusion, the Court of Appeals held that
WVATA could not shield itself fromliability to its passenger by
use of the boul evard | aw, even though the Metrobus enjoyed favored
status under the boul evard | aw, because of the higher duty of care
a conmon carrier owes to its passengers.

Washi ngton Metropolitan Area Transit Authority v. Josephi ne Seynour
and Maryl and Autonobile Insurance Fund. No. 106, Septenber Term
2004, filed May 13, 2005. Opinion by Cathell, J.
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WLLS — ADEMPTI ON BY SATI SFACTI ON

Facts: In 1992, Dr. Jan Karski entered into an agreenent with
YIVO Institute for Jewi sh Research to establish an endowrent fund
to provi de an annual award of $5,000 to aut hors whose works focused
on or otherw se described contributions to Polish culture and
Pol i sh science by Poles of Jewish origin. Dr. Karski reduced to
witing his pledge in a letter dated Novenber 25, 1992 (“Letter
Agreenent”). The Letter Agreenent provided, in pertinent part:

The endownent will consist of a gift of $100,000.00 in
cash to be made by ne to YIVOin nmy will, or in cash
and/ or marketable securities of the sanme total market
value during ny lifetine[.]

A second letter, identical to the Novenber 25, 1992, letter, was
signed February 25, 1993.

On Cctober 25, 1993, eight nonths after witing the second
Letter Agreenent, Dr. Karski executed his WII. Article SECOND of
the WI I provides:

| hereby give and bequeath to YIVO- Institute for Jew sh
Research (tax exenpt organi zation Dr. Lucjan Dobroszycki
and Dr. Ludw k Seidenman) - all ny shares of Northern
States Power (N. St.Pw.) of which 400 share certificates
are located in R ggs National Bank, Friendship Branch
(4249 bl ock of Wsconsin Avenue), Safe Deposit Box 240,
and the rest approximately 1,780 shares, is held by
Northern States Power as automatic reinvestnent. Al

t hese shares (approxi mately 2,180) should be transferred
(not sold) to YIVO

At the tine the WIIl was executed, Northern States Power Conpany
shares had a val ue of about $100, 000. 00.

During the period Novenber 28, 1995, to January 22, 1996, Dr.
Karski made a series of lifetine gifts of utility stocks to YIVO
consisting of 1,809 shares of New York State Electric & Gas
Cor poration, 2,300 shares of Chio Edi son Conpany, and cash. The
value of these stock gifts totaled $99, 997. 69. On February 7,
1996, Dr. Karski nmade a further gift of $2.31, bringing the tota
value of the gifts to YIVOto exactly $100,000. Dr. Karski did not
amend his WIIl toreflect the inter vivos transfer of utility stock
and cash to YI VO

Dr. Karski died on July 12, 2000. On Septenber 25, 2002, the
O phans’ Court for Mntgonmery County denied YIVOs, request to
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receive distribution of the bequest in the WII. The O phans’
Court concluded that Dr. Karski’'s inter vivos gifts to YIVO were
intended by Dr. Karski as a fulfillnment of the |egacy under his
WII. YIVO appealed to the Court of Special Appeals seeking
reversal of the decision of the O phans’ Court arguing that the
| egacy was not adeenmed by the lifetinme gifts and chall enging the
adm ssion of testinmony by Dr. Hanna-Kaya Ploss (“Dr. Ploss”)
regardi ng oral statenents nmade by Dr. Karski regarding the pledge
to YIVO The internedi ate appellate court affirned the decision of
the O phans’ Court stating that the O phans’ Court was not clearly

erroneous in its conclusion that Dr. Karski intended for his
bequest to YIVOto act only as security for his obligation to the
or gani zati on. It also affirnmed the adm ssion of Dr. Ploss’s

testinony, deferring to the trial court’s evidentiary rulings and
factual findings.

By petition for wit of certiorari to this Court, YIVO
chal I enges the judgnent of the Court of Special Appeals asserting
that the ower courts erred in failing torequire witten evidence
of intent to adeem m sapplied the presunptions of prior case |aw
regar di ng adenpti on by sati sfaction, and i nproperly adm tted and/ or
credited the testinony of Dr. Pl oss.

Held: Affirmed. The Orphans’ Court for Montgomery County did
not err in finding that Dr. Karski’'s inter vivos gift of stocks and
cash to the YIVOInstitute for Jew sh Research was intended by Dr.
Karski to adeemthe |egacy granted to YIVOin Dr. Karski’s WII.
Thus, the |egacy was adeened by satisfaction. The critical
guestion in an adenption by satisfaction case is what was the
intent of the testator at the tinme the inter vivos gift was nmade.
I ntent may be shown by extrinsic or parol e evidence and need not be
denonstrat ed by a contenporaneous witing. Here, the testator gave
to YIVO stocks and cash equal to the value of the |legacy at the
time it was created. The gift being of a simlar kind and for the
same purpose as the |legacy, the | egacy was adeened.

YIVO Institute for Jewi sh Research v. Personal Representative of
the Estate of Jan Karski, et al., No. 56, Septenber Term 2004,
filed May 11, 2005. Opinion by Geene, J.

* k%
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WORKERS' ~ COVPENSATI ON BENEFI TS-  PAYMENT OF DEATH BENEFITS TO
DEPENDENTS OF DECEASED CLAIMANT — Dependents of deceased
firefighters who died fromoccupational di seases covered under § 9-
503 are not entitled to receive dual benefits under § 9-503 (e)
because 8§ 9-610 limts workers’ conpensation death benefits that
may be paid to dependents who are also receiving the deceased
enpl oyee’ s retirenent benefits.

Facts: Both Ernest Johnson (M. Johnson) and Daniel Luster
(M. Luster) were Baltinore City Firefighters who died of cancers
t hat were caused by their repeated contact with toxi c substances in
the line of duty. The cancer prevented both men from performng
their duties as firefighters. Both M. Johnson and M. Luster are
survived by their wi ves and both wonen recei ve benefits fromtheir
husbands’ servi ce pension plans. Both wonmen were whol |y dependent
on their husbands when their husbands di ed.

Bot h Ms. Johnson and Ms. Luster filed workers’ conpensation
claims for death benefits, which were heard by the Wrkers’
Conpensati on Commi ssion, the Circuit Court for Baltinmore City, and
the Court of Special Appeals. The Comm ssion and the Crcuit Court
agreed in both cases that the wi dows were eligible for benefits and
that they were pernitted to receive a conbination of workers
conpensation and retirenent benefits. |In both cases, the Crcuit
Court granted notions for summary judgnent filed by the clainmants
and denied notions for summary judgnent filed by the City. The
City appealed in both cases to the Court of Special Appeals.

In a reported opinion, the Court of Special Appeals held that
Ms. Johnson was eligible for benefits, but that her workers
conpensation death benefits must be reduced by the anount of
servi ce pension benefits that she received. Mayor & City Council
of Baltimore City v. Johnson, 156 M. App. 569, 596 (2004).
Simlarly, in an unreported opinion, the Court of Special Appeals
hel d that Ms. Luster was eligible for workers’ conpensati on death
benefits, but that they nust be reduced by the anobunt of service
pensi on benefits that she received. W granted certiorari in both
cases.

Hel d: The statute does not pernit the dependents to collect
full workers’ conpensation death benefits in addition to service
pensi on benefits. Section 9-503 of the Labor and Enpl oynent
Article gives special treatnent to enployees in particular
professions who are suffering from particular occupational
di seases. Section 9-503 affords those enpl oyees the benefit of a
presunption that their condition is a conpensable occupational
di sease. In addition, 8 9-503 (e) permts those enployees to
coll ect workers’ conpensation benefits in addition to retirenent
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benefits, up to the amount of the enpl oyee’s weekly sal ary.

Section 9-503 (e) nakes no nention of dependents. Rather, the
| anguage reads as if it only pertains to the individuals nentioned
in the statute; nanely, firefighters (and other public safety
personnel) who are eligible for benefits because they suffer from
particul ar occupational di seases. Those individuals shall receive
the workers’ conpensation benefits “in addition to any benefits
that the individual is entitled to receive under the retirenent
systemin which the individual was a participant at the tinme of the
claim” By contrast, 8 9-610 of the Labor & Enploynent Article
specifically nentions dependents and provides for the usual offset
of workers’ conpensation benefits that applies to covered
government al enpl oyees and their dependents. By providing only a
single recovery for a single injury for governnental enployees and
their dependents who are covered by both a pension plan and
wor kmen’ s conpensation, the offset provision mnimzes the burden
on the public treasury that would result from providing duplicate
benefits.

Wile the Court is required to construe the W rkers’
Conpensation Act liberally in order to effectuate its benevol ent
pur poses, the Court may not disregard the plain neaning of the
statute. The Court may not read | anguage into a statute that does
not exi st. The dependents of deceased firefighters, along with
living firefighters, are entitled to the statutory presunption of
conpensability if the firefighters suffer fromone of the diseases
mentioned in 8 9-503. The dependents of deceased firefighters are
not entitled, however, to the dual benefits explicitly provided to
firefighters and others by § 9-503 (e). As previously noted, 8 9-
503(e) does not nention dependents. The Legislature has inposed a
general restriction on collecting dual benefits (8 9-610) and a
limted exception to that restriction for certain public safety
wor kers suffering fromparticul ar occupati onal diseases (8§ 9-503).
The Court is not permtted to anmend 8 9-503(e) to include
dependants in that |limted exception.

It is clear that the Legislature found it acceptable to treat
living firefighters suffering from certain cancers and other
occupational diseases differently than the dependents of those
firefighters. While that result may seemunfair to sonme, the Court
is not freetoignore the statutory requirenents in order to renedy
any perceived unfairness. The Court will not violate the statutory
mandate in any particular case in an attenpt to avoid a perceived
unj ust result.

Ernest A. Johnson v. Mayor, No. 60, Daniel T. Luster, No. 77,
Sept enber Term 2004, filed May 12, 2005, Opinion by G eene, J.
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ZONING - CONSTRUCTI ON, OPERATION AND EFFECT - CONSTRUCTI ON OF
REGULATIONS IN GENERAL - TWO LOIS WHICH HAD BEEN IN COMMVON
OMERSHI P AND WERE USED | N SERVI CE OF ONE ANOTHER DURI NG THE TI ME
OF THAT COMVON OMNERSHI P HAD MERGED FOR ZONI NG PURPOSES AND, ABSENT
FURTHER ZONI NG ACTI ON, ONE LOT COULD NOT BE CONVEYED SEPARATE AND
APART FROM THE OTHER.

Facts: Husband and wife, Ralph J. Duffie and Violette P.
Duffie, purchased two lots in the Wodside Park section of Silver
Spring. Specifically, they purchased a | ot denom nated Lot 12, a
corner lot, in 1951, and in 1954 t hey purchased t he adj acent parcel
of land, denom nated Lot 11. The elder Duffies constructed a hone
on Lot 12 to which they | ater made several additions, and on Lot 11
t hey constructed a pool, which was specified as an accessory use to
the Lot 12 hone. Following the deaths of Ms. Duffie in 1988 and
of M. Duffie in 1999, their son, Jonathan C. Duffie, obtained Lots
11 and 12. He executed a deed dated January 15, 2003, to convey
Lot 11 to Design-Tech Builders, Inc. (“Design-Tech”), respondent,
and this transfer was recorded in the Land Records of Montgonery
County on January 30, 2003.

On January 8, 2003, petitioner, David H Renes, owner of a
honme | ocated adjacent to the Duffie property, brought a chall enge
bef ore t he Mont gonmery County Board of Appeal s contesting a Decenber
2002 building permt that was issued by the Mntgonery County
Division of Permtting Services (“DPS’) to Design-Tech for
construction of a home on Lot 11. Renes sought to establish, inter
alia, that Lot 11 and 12, had nerged for zoni ng purposes under the
principles described in Friends of the Ridge v. Baltimore Gas &
Elec. Co., 352 M. 645, 724 A 2d 34 (1999), and that Lot 11 was
unavai |l abl e for construction.

On May 29, 2003, the Board of Appeals denied the
adm ni strative appeal and concluded that Lot 11 and 12 had not
nerged. Remes filed a tinely petition for judicial review in the
Crcuit Court for Montgonery County in which the Montgonery County
Pl anni ng Board of the Maryl and-National Capital Park and Pl anni ng
Comm ssion (“MNCPPC’) was permitted to intervene.

The circuit court issued an order on April 5, 2004, affirm ng
t he Board of Appeals’ decision. M. Renes appealed to the Court of
Speci al Appeals, but before that court could hear the case, the
Court of Appeals, of its own initiative, issued a wit of
certiorari. Remes v. Montgomery County, 384 Ml. 581, 865 A 2d 589
(2005).

Hel d: Reversed. Lot 11 and 12, which were held in common
ownership by the elder Duffies, had been used in service to one
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anot her during the period of that ownership, and, therefore, had
nmerged for zoning purposes. Thus, w thout further zoning action,
a permt for construction of a home on Lot 11 should not have
i ssued. In order for the lots to be used separately and apart,
there woul d have to be a resubdivision of the conbined Lot 11 and
12, creating two lots both of which nmust neet the requirenents of
bot h t he zoni ng ordi nance and t he subdi vi si on regul ati ons, or mnust
be granted appropriate relief.

David H Renes v. Mntgonery County, Maryland, et al. No. 122,
Sept enber Term 2004, filed May 12, 2005. Opinion by Cathell, J.

* k%

- 24 -



COURT OF SPECIAL APPEALS

ARBI TRATI ON - WAI VER OF CONTRACTUAL RI GHT TO ARBI TRATE; MECHANIC S
LI EN ACTI ON

Facts: 1In 1999, B. D ane Brendsel entered into a construction
contract with Wnchester Construction Conpany, Inc. (“Wnchester”)
to repair and renovate “We Hall,” an historic plantation house in

Queen Anne’s County owned by Brendsel and her husband (“the
Agreenment”). Under the Agreenent, Wnchester was to submt
applications for paynment as the work was perforned.

The Agreenent contained an arbitration clause wherein all
claims or disputes between the parties would be decided by
arbitration under the Construction Industry Arbitration Rules of
the Anerican Arbitration Association (“AAA’). Also, notice of a
demand for arbitration was to be filed with the other party and
with the AAA, within a “reasonable tine” after the dispute arose.

W nchester began work and subm tted several pay applications
that the Brendsels paid. In 2001, disputes arose between the
parties over Wnchester’s billing practices and its work quality.
In 2002, the parties executed a Menorandum of Understandi ng
(“MUJ), which stated that, when Wnchester submitted its final
accounting of all costs, Ms. Brendsel had 45 days to review the
subm ssion and, if she disagreed with the anmount, the natter woul d
be resolved through negotiation or arbitration. The MU al so
permtted Ms. Brendsel to term nate the Agreenent for conveni ence,
in which event Wnchester would be paid for the work perforned up
to the date of term nation.

W nchester continued to submt pay applications, and the
Brendsels paid sonme of them |In My of 2003, Ms. Brendsel
term nated the Agreenent for conveni ence. |n response, Wnchester
submtted its final accounting, show ng $815, 877. 27 due and ow ng.
Counsel for the Brendsels then wote to Wnchester to say that they
were reviewing the final accounting and hoped to resolve any
di sputes without litigation.

In Cctober, because the Brendsel s’ accounting review was not
conpleted, the parties entered into an agreenent tolling the
deadlines in the Agreenment, the MO, and any statutory or common
law | imtations periods.

On Novenber 14, 2003, in the Grcuit Court for Queen Anne’s
County, Wnchester filed a petition to establish and enforce a
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mechanic’s lien, namng the Brendsels as property owners and
def endants. The petition did not nention the arbitration clause in
t he Agreenent.

Not wi t hstanding the filing of the mechanic’s lien action, the
parties, through counsel, continued to discuss their disputes in an
effort to resolve them through negotiation. In Decenber, the
Brendsel s’ | awer responded to the final accounting, saying that
due to surcharges and defective work, Wnchester owed t he Brendsel s
$871,872.28. He suggested neeting to resolve the matter.

I n January of 2004, as directed by the court, Wnchester filed
an anmended nechanic’s lien petition. In its prayer for relief, it
sought a stay of proceedings after the interlocutory mechanic’s
lien was established pending the outconme of an arbitration
pr oceedi ng.

The parties continued to negotiate. On March 4, the Brendsels
filed a verified answer and a counterclaimfor breach of contract
and consuner protection violations. On March 5, the negotiations
culmnated in the parties filing a consent notion for continuance
of the mechanic’s lien proceedings (“Consent Mdtion”). In the
Consent Motion, the parties agreed that Ms. Brendsel woul d have a
limted di scovery period to explore her counterclainm the Brendsels
woul d not oppose the entry of an interlocutory nmechanic’s |ien, but
could nove to strike it at the end of the discovery period; and
that nothing in the Consent Mdtion woul d wai ve any party’s right to
argue for or against arbitration. The court then entered an order
granting the Consent Mdtion and establishing an interlocutory
mechanic’s lien for $815,877.27 (“Interlocutory Oder”).

In April, Wnchester filed an answer to the counterclaim One
of its affirmative defenses was that the clains were subject to
arbitration pursuant to the Agreenent.

Meanwhile, Ms. Brendsel took the depositions of two
subcontractors, and on June 16, 2004, at the cl ose of the discovery
period, she filed a notion for partial summary judgnent on one of
the breach of contract counts in her counterclaim On June 22,
W nchester responded with a petition to conpel arbitration and to
stay proceedings. In July, Wnchester filed an opposition to the
partial notion for summary judgnment, noting that it believed the
clainms and disputes were subject to arbitration, and that it was
only filing the opposition because the court directed it to do so.

On July 20, 2004, the court held a hearing on all open

notions, beginning with the notion to conpel arbitration. At the
conclusion of argunent on that notion, the court concluded that
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under a totality of the circunstances, Wnchester had not waived
its right to arbitrate under the Agreenent. The court granted the
notion to conpel arbitration and to stay proceedi ngs and entered an
order to that effect. It thus did not address the notion for
summary judgnent. The Brendsel s appeal ed the order to the Court of
Speci al Appeal s.

Hel d: Affirnmed. The Court of Special Appeals held that
W nchester did not waive its right to arbitrate under the Agreenent
by filing a nechanic’s lien petition in court. The Court explai ned
that to wai ve the contractual right to arbitrate, a party’s conduct
nmust be so inconsistent with the continued assertion of that right
as to reflect an intention to repudiate it. The Court observed
that, wunder sone circunstances, the filing of a lawsuit nay
evi dence an intent to waive the right to arbitrate. However, the
Court noted that a mechanic’s lien proceeding is only a neans to
obtain priority to enforce a future award agai nst the owner of the
property, and is therefore not the sane as a breach of contract
action on the underlying dispute.

The Court also held that Wnchester’s engagenent in the
litigation process, under atotality of the circunstances, did not
anount to a waiver of its right to arbitrate. The Court expl ai ned
that such a waiver vel nonis a question of fact for the court and
is subject to clear error review. The Court observed that fromthe
day the Agreenent was term nated, through the day the nechanic’s
lien petition was filed, and up to when the interlocutory order was
entered, the parties engaged in ongoing discussions to try to
resol ving their disputes through negotiation. The Court noted that
if Wnchester had not filed the nmechanic’s lien petition when it
did, it would have risked losing that remedy, as the |law requires
the petition to be filed within 180 days of the conpletion of the
wor k. Furthernore, Wnchester’s anended nechanic’s lien petition
stated that the nerits of the dispute were subject to arbitration
Also, in response to Ms. Brendsel’s counterclaim Wnchester
rai sed arbitration as an affirmative defense.

The Court then found the points the Brendsels advanced to
support their clear error argunent unpersuasive. First, the Court
reasoned that Wnchester did not delay unreasonably in filing its
petition to conpel arbitration, as good faith negotiations were
ongoi ng both before and after the nechanic’s lien petition was
filed. The Court also reasoned that Wnchester did not seek
arbitration nmerely to avoid a negative ruling on the partial notion
for summary judgnent, as the petition to conpel arbitration was in
effect Wnchester’s third request for arbitration. The Court
further found that the discovery taken in the case was solely for
Ms. Brendsel to explore the nerits of her counterclaim Finally,
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the Court concluded that the Brendsels had suffered no prejudice
fromthe time and resources they spent in defending the nechanic’s
|l i en proceeding.

Brendsel v. Wnchester Construction Conpany, Inc., No. 1324,
Sept enber Term 2004, filed June 7, 2005. Opi nion by Eyler,
Deborah S., J.

* k% %

G VI L PROCEDURE - DI SCOVERY - SANCTI ONS

Facts: Corinne Gonzal es, appel |l ant, brought a civil action for
battery agai nst Lawence Boas, MD., appellee. During pre-tria
di scovery, Gonzales filed an untinely reply to Boas' request for
adm ssion of facts. Boas filed a notion to strike appellant’s
response as untinely, which was granted by the circuit court. The
circuit court also denied Gonzales’ notion to withdraw the deened
adm ssi ons. After holding that appellant was deenmed to have
admtted the facts contained in the request for adm ssions, which
el imnated any genuine dispute as to material facts, the circuit
court entered summary judgnent in appellee’ s favor. Gonzal es
appeal ed.

The Court of Special Appeals issued its initial opinion in
this case on Decenber 29, 2004. After granting certiorari, the
Court of Appeals vacated the judgnent of the Court of Special
Appeal s and remanded the case for reconsideration in |ight of
Wilson v. Crane, 385 MJ. 185 (2005). The Court of Special Appeals
reaffirms its prior decision

Hel d: Reversed and remanded, Appellee’'s Mtion to Dismss
Appeal denied. The circuit court abused its discretion by granting
Boas’ notion to strike Gonzales’ untinmely response, refusing to
al | ow Gonzal es to withdraw matters deened adm tted, and by granting
Boas’ notion for summary judgnent on the basis of the deened
adm ssions. An untinely response does not automatically require

that the response be stricken; nor does it prevent the court from
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allow ng wthdrawal of any deenmed adm ssions. Such adm ssi ons
shoul d be avoided when it will facilitate consideration of the case
on its nerits.

Gonzal es’ response to the requests was filed eight days |ate
as a result of the oversight of her attorney. At the tinme the
response was filed, the case had only been pending for three
nont hs, and was not near trial. There was a substantial dispute
that the facts in the requests were directed to the core facts
underlying the claim Furthernore, Boas was unable to denonstrate
that he suffered any prejudice other that incurring the tinme and
expense of having to defend the claim The sanction i nposed by the
circuit court for the late filing was unduly harsh and prevented
consi deration of the case on its nerits.

CGonzal es’ alleged violations of appellate rules recited in
Boas’ notion to dismss that appeal, did not warrant dism ssal of
appeal. The majority of the all eged viol ati ons were m nor clerical
and organi zational errors which did not prejudice Boas in any way;
therefore, dismssal of the appeal would be an inappropriate
sancti on.

Gonzales v. Boas, No. 2014, Septenber Term 2003, filed My 17,
2005. Opinion by Eyler, Janes. R, J.

* k%

CONTRACTS - SILENCE AS CONSTITUTING AMBIGU TY | N CONTRACT;

WLLISTON ON CONTRACTS, § 30.4 (4TH ED. 1999): PAROLE EVI DENCE

LONER COURT PROPERLY DETERM NED THAT ABSENCE, | N SEPARATI ON
AGREEMENT, OF EXPRESS LANGUAGE WAI VING ANY RIGHT OR | NTEREST [N
LEASE OR OPTI ON TO PURCHASE CONTAI NED THEREI N CONSTI TUTED AMVBI GUJI TY
BECAUSE SUCH WAI VER | NVOLVED A MATTER NATURALLY W THI N THE SCOPE OF
THE CONTRACT AS WRITTEN; APPELLEE AND HS FORMER WFE WERE,

ACCORDI NGLY, ALLONED TO PRESENT PARCL EVI DENCE THAT I T WAS THEIR
| NTENTI ON, | N EXECUTI NG THE SEPARATI ON AGREEMENT, TO TRANSFER ALL
RIGHTS AND LIABILITIES UNDER THE LEASE, |NCLUDI NG THE PURCHASE
OPTI ON, TO APPELLEE.
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Facts: A tenant purported to exercise an option to purchase
| eased prem ses. Because the tenant spent tine and noney cl earing

cloud on the seller’s title, he was not ready, willing and able to
cl ose on the property until after the purchase option expired under
the terns of the contract. On the landlord s refusal to sell, the

tenant sued for specific performance and ancillary damages in the
Circuit Court for Montgomery County. The Circuit Court conducted
a bench trial and granted specific performance, but the court
declined to award damages.

Held: Affirnmed. The trial court did not err in concluding
that the tenant’s separation agreenment with his fornmer wife, who
had been his co-tenant, effected an assignnent to the tenant of al
rights in the purchase option. Nor did the trial court err in
concluding that the tenant’s failure to tinmely close on the
purchase was excused because the delay was caused by Landlord’s
breach of his prom se to convey marketable title. The trial court
properly concluded that the landlord s pronmse to provide the
property “as is, where is” did not excuse the landlord s failure to
convey narketabl e property. Finally, the trial judge did not abuse
his discretion in declining to award ancill ary damages.

Jam|l M Azat v. G useppe Farruggio, No. 1308, Septenber Term
2004, decided June 7, 2005. Qpi ni on by Davis, J.

* k%

CRIM NAL LAW - THEFT - SUFFI CI ENCY OF EVIDENCE - ARTICLE 27, 8342
(NOWCRIM NAL LAWART., 87-104).

Facts: Following the terrorist attacks of Septenber 11, 2001,
Martin Todd Cain, owner of Cain Concrete Inprints (“CCl”) in
Sal i sbury, purportedly sought to assist wwth the relief efforts in
New York City. Cain contacted a television station on Septenber
11, 2001, informng the station of his desire to procure aid for
New York City by coll ecting donations through CCI. The address and
t el ephone nunber for CCl were provided to viewers. On Septenber
12, 2001, viewers were told to send donations to Hebron Savings
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Bank. Several wtnesses testified at trial that they sawthe story
about Cain on television, and mailed donations to CCl to assi st
with the relief effort.

Mel ody Carter, Vice-President of Hebron Savings Bank,
testified that on Septenber 12, 2001, Cain opened the “Red, Wite
& Blue Strikes Back” account (the “Account”). According to the
Bank’ s records, a total of $3,272.87 was deposited to the Account.
Carter also testified that three disbursenents were nmade fromthe
Account, totaling $1,098.80. At the time of the trial, there was
$2,175.07 left in the Account.

Buffy Bittingham a former CCl enpl oyee, recalled that checks
for the relief effort were received at CCl’'s business office, as
well as a $300 cash donation. In addition, some entities donated
itenms, rather than noney. Bittinghamdid not know what happened to
the cash. When asked whether she recognized the endorsenent
signatures on the various checks sent by donors, Bittingham stated
that the signatures “look like ... Marty Cain’s.”

Bi tti ngham expl ained that CCl’s business account was kept at
Peni nsul a Bank, and Cain was the only person authorized to sign
checks on that account. She averred that she had no control over
t he busi ness account, nor did she handl e deposits for that account.

Trooper Tracy Ilczuk of the Maryland State Police testified
that the records for CCl’'s business account at Peninsul a Bank were
subpoenaed. The records reflected that the checks from severa
donor s had been deposited to CCl’s busi ness account, totaling $770.
Mor eover, no checks drawn on the Peninsul a Bank account were nade
payable to the Account, nor were there any transfers from Cain's
per sonal accounts or business accounts to the Account.

Cai n strenuously deni ed stealing any noney that was donated to

the 9/11 relief effort. Cain also denied that he was the person
who deposited checks totaling $770 into CCl’s account at Peninsul a
Bank. Further, Cain denied that he had any control over the
Account, and testified that he relied on his staff to “handle ny
finances....” Wen asked to identify the endorsenents on the back
of the donation checks deposited to CCl's account, Cain

acknow edged that they | ooked |like his signature. Regarding CCl’s
pur chase of 50 or 60 hard hats and | unber with Account funds, Cain
conceded that he never took the itens to New York City and that
they were stored in trailers on the CC site.

A jury sitting in the Grcuit Court for Wcomco County

convicted Cain of theft over $500, for which he was subsequently
sentenced to eight years’ inprisonnent.
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Hel d: Judgnent affirnmed. Cain failed to preserve his argunent
that the evidence was insufficient to sustain his conviction for
felony theft. Even if preserved, the claimlacked nerit. Although
CCl's enpl oyees had access to the checks and cash donated to the
Account, the evidence, viewed in the light nost favorable to the
State, denonstrated that, upon receipt, all checks and cash were
turned over to Cain. Further, the State’s evidence denonstrated
that Cain handled all deposits for both the Account and his
busi ness account, and Cain requested the disbursenents from the
Account .

Further, Cain’s signature was on the business account at
Peni nsul a Bank, and its records showed that the donors’ checks were
deposited i nto Cain’s busi ness account. Mreover, it was Cain, not
his enployees, who stood to gain from the deposits to CCl’'s
account. The jury was free to discredit Cain’s testinony that his
enpl oyees handl ed all the financial details for his conpany.

In the Court’s view, Cain’s reliance on wilson v. State, 319
Md. 530 (1990), for the proposition that his nere access to the
donat ed checks and cash was i nsufficient to sustain his conviction,
was m splaced. Cain had nore that nere access to the checks and
cash; checks were deposited in his business account, and his
enpl oyees had no financial incentive to deposit the donations into
CCl’ s account.

The Court found no nerit in Cain’s contention that he could
not be convicted of theft fromthe Account because that is akin to
stealing fromhinself. Distinguishing Cain’s conviction fromthe
facts in Cicoria v. State, 332 M. 21, 31-32 (1993), which
concl uded that an authorized canpaign political cormmttee was “a
‘person’ for purposes of the ownership provision of the theft
statute,” the Court concluded that for purposes of the theft
statute, Cain was not the “owner” of the Account.

Martin Todd Cain v. State of Maryland, No. 1943, Septenber Term
2003, filed June 1, 2005. pinion by Hollander, J.
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PHYSI Cl AN ASSI STANTS - MORAL TURPITUDE - LICENSE REVOCATI ON -
TITLES 14 AND 15 OF THE HEALTH OCCUPATIONS ARTICLE - COVAR
10.32.02. 03 - SANCTIONS - CASE RESCOLUTI ON CONFERENCE - MARYLAND
STATE BOARD OF PHYSI Cl ANS.

Facts: In June 1999, the United States Attorney for the
District of Maryland filed an Information against Carl F. dtman,

Sr., pursuant to a plea agreenent between Otnman and the United
St at es. The Information alleged that, “by fraud, deceit,
m srepresentation, and subterfuge,” Atman “knowingly and

intentionally” “forged and altered prescriptions and witten orders
for prescriptions for Methyl pheni date; and conceal ed facts i n order
to obtain prescriptions for Mthyl phenidate,” in violation of M.
Ann. Code. (1996 Repl. Vol.), Art. 27, 8300, and the Assiml ated
Crines Statute, 18 U . S.C. 8§13 (2000).

The federal prosecutor drafted a letter dated April 26, 1999,
which Atman and his | awer signed on May 28, 1999, detailing the
underlying facts. The letter provided that “Methyl phenidate [is]
a prescription drug and a controll ed substance under 21 C. F.R 88
1300.01 and 1308.12." In addition, the letter explained that
Otman’s son, Carl Atman, Jr., “uses Methyl pheni date and becane
ineligible to receive nedical benefits in May 1996, as he turned
21.” According to the letter, Odtman, a civilian physician
assi stant serving at the Naval Acadeny in Annapolis and at the
Nati onal Naval Medical Center in Bethesda, generated prescriptions
for Methyl phenidate (a generic equivalent of Ritalin) using the
Navy’'s health care system beginning on July 18, 1996, and endi ng
Sept enber 27, 1998. Moreover, dtman deceived physicians in
requesting prescriptions, beginning July 22, 1997, and ending
Oct ober 17, 1998.

On July 15, 1999, AOtnman tendered a guilty plea in federal
court to the charge of violating Title 18, 813 of the U S. Code and
Article 27, 8300 of the Maryl and Annotated Code. On Septenber 8,
1999, he was sentenced to two years of probation, a $1,000 fine,
and $1,208.43 in restitution. As a result of the conviction, the
Navy term nated his enploynent on January 11, 2000. The Navy
subsequently notified the Board of Physicians (the “Board”) of its
action.

On August 20, 2001, the Departnent of Health and Mental
Hygi ene (the “State”), filed with the Board a “Petition to Revoke
t he Respondent’s Physician Assistant Certificate.” |In particular,
the State relied on Maryl and Code (2000 Repl. Vol.), 88 15-314(3)
and 14-404(b) of the Health Cccupations Article (“H Q"). The
St at e sought a mandatory revocati on of AQtman’s physician assi st ant
certificate because of his “plea of guilty to obtaining Controlled
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Dangerous substances by fraud, deceit, msrepresentation and
subterfuge,” claimng it “constitutes a crime involving noral
turpitude.”

In response to prelimnary notions filed by AQtmn and the
State, an Admi nistrative Law Judge (“ALJ”), issued an “Order on
Motions” on April 17, 2002. The ALJ consi dered whether A tman, “a
physi ci an assi stant, is subject to the mandatory |icense revocation
| aw applicable to physicians” under H O 814-404(b). Concl uding
that a plain reading of Title 15 “incorporates the acts listed in
814- 404, but not the procedures,” the ALJ determ ned that O tnan
was not “subject to the mandatory |icense revocati on provisions of
814-404(b)(2).” Accordingly, the ALJ remanded the matter to the
Board for further proceedings, including a Case Resolution
Conference (“CRC’).

On Septenber 13, 2002, the Board issued a “Reversal of

Dismissal and Interim Oder of Remand,” in which it treated the
ALJ's “remand” as an “order of dismssal, dismssing the case for
| ack of a prior Case Resolution Conference.” The Board was of the

view that Otman could be charged with a violation of any of the
grounds listed in H O 814-404, but that the procedures set forth
in that provision did not apply. Rather, the Board determ ned t hat
t he procedures of the Physician Assistants Act, found in Title 15
of the Health Occupations Article, applied to dtman. In
particul ar, the Board determ ned that H O 815-315 entitled A tnan
to a hearing in accordance with the provisions of the State
Governnent Article. Further, the Board concluded that O tman was
not subject to the nmandatory revocation provisions of H O §14-
404(b)(2). However, it ruled that the “statutory requirenent” for
a CRC applies to physicians, not physician assistants.

Accordingly, the case was remanded for a contested case
hearing, which took place in Novenber 2002. Thereafter, the ALJ
submtted a “Proposed Decision” on January 31, 2003, concluding
that Qtman commtted a crime of noral turpitude, in violation of
H O 88 14-404 and 15-314(3). The ALJ stated: “Deceitfully
obt ai ni ng prescription drugs over such a | ong period of tinme shows
a serious lack of integrity for which revocation is an appropriate
sanction.” The ALJ concluded that the Board “properly revoked”
A tman’ s Physician Assistant Certificate because of his conviction.

Otman filed exceptions to the ALJ's findings. Following a
hearing on April 23, 2003, the Board issued a “Final Decision and
Order” on August 11, 2003. It concluded that, pursuant to H O
815-314, “given the nature and |long-term pattern of M. Atman' s
willful and fraudulent crimnal acts, revocation of his physician
assistant certificate is warranted.”
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A tman then sought judicial reviewin the Crcuit Court for
Anne Arundel County. In a “Menorandum OQpinion” filed on February
23, 2004, the court affirnmed. It stated that Atman’s crinme “was
one of noral turpitude regardless of the context” because his
“actions clearly constitute actions of noral turpitude within the
broader adm nistrative context of the term” Mbreover, the court
was satisfied that the ALJ and the Board gave fair consideration to
the appropriate sanction and the Board acted within its statutory
di scretion to revoke Atman’'s certificate. Further, the court
determ ned that, because A tman was not being prosecuted under
H. O 814-404(a), “the hol ding of a Case Resol uti on Conference woul d
not be appropriate.”

Hel d: Judgnent affirned. The Court agreed with the Board
that, in the context of a |licensing board’ s review of the conduct
of its licensee, the concept of noral turpitude is rather broad.
The Court noted, however, that even if dtman’s conduct were not
subject to review by a licensing board, it would nonethel ess
conclude that he commtted a crinme of noral turpitude. Cting
Attorney Grievance Comm’n of Md. v. Klauber, 289 M. 446, cert.
denied, 451 U.S. 1018 (1981), and Attorney Grievance Comm’n v.
Walman, 280 M. 453 (1977), the Court stated that nerely because
A tman pl eaded guilty to a m sdeneanor, rather than a fel ony, does
not nean that the offense was not one of noral turpitude. The
statutory text of the crine nakes clear that fraud is an essenti al
el enent of the offense, and thus appellant’s crinme was one of noral
t ur pi t ude.

The Court agreed with appellant that while the Legislature
mandat es revocation for certain health care |icensees who commit
crimes of noral turpitude, automatic revocation is not required for
physi cian assistants who conmt crinmes of noral turpitude.
However, the Court was satisfied that the Board exercised the
di scretion conferred upon it when it determined that Otnman’s
“W Il ful and fraudul ent crimnal acts” warranted the revocation of
hi s physician assistant certificate. Citing the Court of Appeal’s
recent decision in Maryland Aviation Administration v. Noland, ___
Ml. _ , No. 15, Septenber Term 2003, slip op. at 26-27 (filed My
10, 2005), the Court concluded that it was not the province of the
Court to second-guess that decision.

Finally, the Court agreed that Atman was not entitled to a
CRC. It reasoned that there is no statutory or regulatory
provision requiring the Board to grant a CRC in a case arising
under H O 815-314(3). COVAR 10.32.02.03 provides for a CRCwith
respect to proceedi ngs under H O 814-404(a). Because O tman was
charged under H O 815-314(3), he was subject to the procedural
mechani sms of H O Title 15. In addition, the Court nust give
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wei ght to an adm nistrative agency’s interpretation of the statute
whi ch the agency adm ni sters.

Carl F. OQtman, Sr. v. Maryland State Board of Physicians, No. 97,
Sept enber Term 2004, filed June 2, 2005. Opinion by Hol |l ander, J.

* k% *

TORTS - ASBESTOS LITIGATION - OWENS-ILLINOIS, INC. V. GIANOTTI,
148. M APP. 457 (2002), SUB. NOM., OWENS-ILLINOIS, INC. V. HARRY
COOK SR., ET. AL., MVD. ., NO. 10, SEPT. TERM 2003 (FILED
APRI L 26, 2005): JOHN CRANE, INC. V. SCRIBNER, 369 NMD. 369 (2002):
ANCHOR PACKING V. GRIMSHAw, 115 ND. APP. 134 (1997)., SUB. NOM.
PORTER HAYDEN CO. V. BULLINGER, 350 MD. 452 (1998): PURSUANT TO THE
DECI SI ON OF THE COURT OF APPEALS | N OWENS-ILLINOIS, INC. V. HARRY
COOK SR., ET. AL., THE LONER COURT PROPERLY DETERM NED THAT, VWHERE
A LOSS OF CONSORTIUM IS NOT A SEPARATE ACTION FOR INJURY TO THE
MARRI AGE ENTI TY AND THE PERSONAL | NJURY CAUSE OF ACTI ON, FROM VH CH
| T DERIVES, 1S NOI ITSELF SUBJECT TO THE CAP STATUTE (MD. CODE
ANNO., CTS. & JUD. PROC. ART., 8 11-108), NEITHER CAN A CAP BE
| MPOSED ON NON- ECONOM C DAMAGES I N A LOSS OF CONSORTI UM CLAI M

Fact s: Former shipyard worker developed and died of
mesot hel i oma. Before his death, inthe Crcuit Court for Baltinore

City, he and his wi fe sued Onens-111inois for his personal injuries
and their loss of consortium After a plaintiff’s verdict, Osens-
[1linois sought JNOV and remttitur. JNOV was denied, but

remttitur was granted in part.

Held: Affirmed. JNOV was properly denied because witness’'s
testinmony that he saw decedent covered i n def endant’ s asbest os dust
“quite often” was adm ssi ble and satisfied the bystander exposure
standard of proof inposed by Eagle-Picher Indus. v. Balbos, 326 M.
179 (1992). Remttitur was properly denied as to loss of
consortium cl ai m because the statutory cap on noneconom ¢ danages
did not apply to the claim as it arose before the cap’s effective
date. Remttitur was not inproperly granted for | oss of consortium
damages on the basis of the gross disparity between the personal
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i njury damages awarded and the | oss of consortium damages awar ded.
Finally, statutory cap applied agai nst wongful death clai mbecause
decedent died after cap’s effective date.

Onens-1lllinois, Inc. v. Barbara Hunter, Personal Representative of
the Estate of Harry Hunter, et al., No. 2215, Septenber Term 2003,
deci ded June 1, 2005. Opinion by Davis, J.

* % %

W TNESSES - EXPERT W TNESSES - MJURDER - MENS REA - PREMEDI TATI ON -
| MPULSE DI SORDER - PSYCHOLOG CAL PROFILE - C. J. 8§ 9-109 - PATIENT -
PSYCI ATRI ST/ PSYCHOLOG ST PATI ENT PRI VI LEGE

Fact s: Donna Martin, the ex-wife of Mchael Bryant,
appel lant, was fatally stabbed at her townhouse in Gaithersburg on
July 20,2002. Martin and appellant had two chil dren together, who
were three and four years of age at the tinme of appellant’s trial
in My 2003. The jury convicted appellant of first degree
prenmeditated nmurder of Martin, felony nurder, and first degree
burgl ary, for which appell ant was sentenced to |life w thout parole.

At trial, the State presented evidence that appellant had
threatened the victima year before she was killed. Specifically,
at a court proceeding held on April 9, 2001, the victim was
speaking to a judge in the presence of appellant. A tape of
comments made by appellant was admtted into evidence at his
murder trial, and showed that he made threatening comments to the
victim at the proceeding on April 9, 2001. Mor eover, Cynthia
Sargeant, a registered nurse, cane into contact with appellant on

April 9, 2001, during an intake nedical screening at the
Mont gonery County Detention Center. She testified that appel |l ant
“indicated he had a definite plan to kill” the victim that *he
enjoyed seeing her blood;” that “he was obsessed with killing

her;” that “she messed with him” and that the “[t]hought of
killing her won't go away.”

Prior totrial, appellant filed a notion in 1imine to exclude
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the statenents he made to Sargeant on April 9, 2001. He
contended, inter alia, that the statements were privileged under
Ml. Code (2002), 8 9-109 of the Courts and Judicial Proceedings
Article (“C.J.”), because they were made to a professional for the
pur pose of di agnosing or treating the nmental or enotional disorder
of a patient. He also clainmed that the statenents were irrel evant
as they were made nore than a year prior to Ms. Martin’s death.

At a notions hearing, Sargeant testified that she was a
regi stered nurse “specializing in psychiatric nursing,” but that

she had “no advanced practice degree in psychiatric nursing.” She
expl ai ned that the purpose of the nedical intake screening “is for
nmedi cal screening and obtai ning nedical information.” According

to Sargenat, she “was not doing nedical care and treatnent.”
Mor eover, she stated that, although she sonetines worked with the
detention center psychiatrist, she only transcribed orders for
medi cations and did not aid in any therapy with the patients.

In a witten Opinion and Order, issued two days after the
notion hearing, the trial court denied appellant’s notion in
limine. It determ ned that appellant was “not a ‘patient’ as
defi ned under Section 9-109(a)(3)” because the “intake screener at
MCDC cannot be construed as a ‘ person participating directly or
vitally with [a psychiatrist or psychologist] 1in rendering
services 1n consultation with or under direct supervision of a
psychiatrist or psychologist’ as defined in Section 9-109(a) (3).”
(Enphasis and alteration in original).

At trial, the State showed that, prior to her death, the
vi cti msought to conceal her whereabouts fromappellant. Severa
wi t nesses from her nei ghborhood testified that, on the day of the
nmurder, they saw a man, not specifically identified as appellant,
paci ng near the victims home. Qher witnesses testified that, at
about 5:00 p.m on July 20, 2002, they saw a wonman arrive at the
t ownhouse with a baby in her arnms and a |little boy wal king next to
her. Upon reaching the door, w tnesses sawthe armof an African-
Anerican mal e grab the woman by the hair and drag the worman, who
was still holding the baby, into the house, |eaving the boy
outside. One witness stated that he al so “vaguely” saw a knife.

Upon arriving at the scene a few mnutes later, the police
entered the townhouse through the back door and discovered the
victimon the floor in a pool of blood. They also discovered an
infant crying and “covered with blood.” There were two tel ephones
on the ground floor of the victinms hone. The cord to one
tel ephone had been cut and the cord to the second phone was
m ssing. Two knifes were recovered fromthe hone, as well as a
net al shar pening stick, which nmatched a set of knives found in the
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house. Bl oody shoe prints were al so di scovered in the hone. From
a path through woods near the victims townhouse, the police
recovered a pair of tan pants with blood on them as well as two
| at ex gl oves and a bandana hanging on a tree branch.

Appel I ant was arrested on the norning of July 24, 2002, from
an apartnent in Gaithersburg. He was found sitting in a bedroom
cl oset behind a closed door. A wistwatch that appeared to have
dried blood on it was recovered fromappellant’s wist.

The owner of the apartnment fromwhich appell ant was arrested
estimated that appellant had been living there one week prior to
his arrest. The owner further recalled that, the night before
appel | ant was arrested, he noticed that, in the bat hroomappel | ant
used, “there were cleaning supplies and scouring powder all over
the floor, and |ike 409 on the top of the toilet, and nobody had
cl eaned the bathroom it was just all over the bathroom” The
police seized, inter alia, appellant’s shoes and a shirt.

The police conpared the shoe inpressions recovered fromthe
Martin residence with appellant’s shoes. Two of the inpressions
were positively identified as having been nmade by appellant’s
ri ght shoe and one i npression was positively identified as having
been made by appellant’s | eft shoe. As to two other inpressions,
it was “highly unlikely” that any shoe other than appellant’s
coul d have made the inpressions. Two ot her inpressions “could
have been nmade” by appellant’s shoe.

An expert in forensic biology stated that the victim could
not be excluded as the source of blood found on appellant’s right
shoe, the two knives that were recovered, appellant’s shirt, and
the pants found in the woods. In addition, appellant could not be
excluded as the source of the blood found on the broken rear
wi ndow and the |latch of the victims townhouse.

In his defense, appellant attenpted to offer the testinony of
two experts, who would testify that he suffered from an inpul se
control disorder. The State filed a notion in Iimine to exclude
the testinony, arguing it was not relevant to any issue before the
court. It contended: “Wthout an acknow edgnent by the defendant
that he was in fact responsible for Ms. Martin’s killing, allow ng
a psychiatric portrait of the defendant to explain his nmenta
state at the tinme of the crine would be neaningl ess, irrelevant,
and confuse the jury.” At a notion hearing held in May 2003, the
court reserved ruling.

At the close of the State’'s case, the court revisited the
issue of the adm ssibility of the defense’s expert wtnesses
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After hearing one of the defense expert’s testinony outside the
presence of the jury and argunment from both sides, the court
declined to admit the expert’s testinony. It concluded that the
testinmony was irrel evant and woul d confuse the jury.

In appellant’s defense, his counsel read the follow ng
statenent to the jury: “On February 14'" of 2002, the defendant
made the followi ng statenent to a physician, quote: ‘I don’t have
the urge to kill any nore like before.’” Appel l ant did not
testify; nor did he present any further evidence on his behalf.

Hel d: Judgnent affirmed. The Court |ooked to MiI. Rule 5-702,
pertaining to the admssibility of defense expert testinony, and
noted that expert testinony “is adm ssible only if it is rel evant
in a particular case.” The Court was satisfied that “there was no
factual predicate for the expert testinony.” 1In its view, there
was “no nexus” between the expert’s proffered testinony and the
particular facts of the case, because “appellant never
acknowl edged that he murdered M. Martin.” Thus, the Court
concluded: “[I]t is not clear how testinony about an alleged
I mpul se di sorder woul d have been rel evant to explain conduct that
appel | ant deni ed.”

The Court also found it pertinent that the “objective
evidence clearly showed that the murderer acted wth
prenmeditation,” and it was satisfied that such conduct “is the
antithesis of an inpulsive act.” Consequently, the Court was
per suaded that the expert’s testinony “woul d not have nmade it nore
likely that the nurderer acted without prenedi tation.”
Furthernore, the Court was satisfied that, by excluding the
expert’s testinony, the trial court did not violate appellant’s
due process right to call w tnesses on his behal f.

The Court also rejected appellant’s claimthat the circuit
court erred in ruling that Nurse Sargeant’s testinony was not
privileged wunder CJ. 8§ 9-1009. The Court |ooked to the
definitions of “patient” and “nental health care provider,” as
defined in C.J. 88 9-101(a)(3) and 5-609, respectively. It held
that “appellant’s statenents to Sargeant were not privileged,”
because appell ant was not a patient at the relevant tine. Rather,
he was an inmate undergoing routine screening at the Detention
Center. The Court noted that Sargeant testified “that she was not
involved in inmate therapy and did not work with any psychiatri st
or psychol ogi st in connection with such therapy.”

As to appellant’s relevancy argunent, the Court concl uded:

“Hs statenents on that date, to the effect that he intended to
kill Ms. Martin and enjoyed seeing her blood, were probative of
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whet her Bryant was, indeed, the one who killed Martin.” Moreover,
the Court was satisfied that his statenents “were al so probative
of the elenent of preneditation.” Further, the Court recognized
that the admssibility of evidence “is generally vested in the
sound discretion of the trial court” and that the trial courts
“‘retain wwde latitude in determ ning what evidence is materia
and relevant[.]'” (Ctation omtted). In this case, the Court

could not say that the trial court’s ruling constituted an abuse
of discretion.

M chael Jerone Bryant v. State of Maryland, No. 1154, Septenber
Term 2003, filed June 1, 2005. Opinion by Hollander, J.
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ATTORNEY DISCIPLINE

The foll ow ng attorney has been repl aced upon the register of
attorneys in the State of Maryland as of June 2, 2005:

CHARLES J. ZUCKERMAN

*

By an Opinion and an Order of the Court of Appeals of
Maryl and dated June 21, 2005, the followng attorney has been
i ndefinitely suspended from the further practice of law in this
State:

BARBARA OSBORN KREAMER
*

By an Opinion and an Order of the Court of Appeals of
Maryl and dated June 22, 2005, the following attorney has been
di sbarred fromthe further practice of lawin this State:

JILL JOHNSON PENNI NGTON
*

By an Opinion and an Order of the Court of Appeals of
Maryl and dated June 23, 2005, the followng attorney has been
di sbarred fromthe further practice of lawin this State:

ROBERT JOEL ZAKROFF
*
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JUDICIAL APPOINTMENTS

On April 15, 2005, the Governor announced the appoi nt nment of
the Hon. Patrick L. Wodward to the Court of Special Appeals.
JUDGE WOODWARD was sworn in on May 26, 2005 and fills the vacancy
created by the retirenent of the Hon. Andrew L. Sonner.

*

On May 6, 2005, the Governor announced t he appoi nt nent of the
Hon. Leonard Bruce Wade to the Wcomco County District Court.
JUDGE WADE was sworn in on June 2, 2005 and fills the vacancy
created by the retirenent of the Hon. Lloyd O Witehead.

*

- 43 -



