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COURT OF APPEALS

APPEALS - | NTERLOCUTORY ORDER — CERTI FI ED AS FI NAL JUDGVENT UNDER
MARYLAND RULE 2-602(B) — DI SCOVERY ORDER - COLLATERAL ORDER
DOCTRI NE

Facts: In January 2002, Alfred A Lacer, Respondent, entered
intoawitten enploynment contract with the St. Mary's County Board
of County Conmm ssioners (the "Board"), Petitioner, which provided
that Lacer would act as the Chief Executive Oficer of the County
government, in the position of County Adm nistrator, for a period
of 4-1/2 years, subject to certain conditions. At that tinme, the
t hen-nenbers of the five-nenber Board were serving their second
four-year term following election by the voters of St. Mary's
County. The terns of the then-nmenbers of the Board expired in
Novenber 2002. Subsequently, a newfive-nmenber Board (the Board as
conposed and i nvol ved in the present action) was el ected and seat ed
I n Decenber 2002.

On 1 April 2003, after neeting for a public hearing and a
schedul ed executive session, the Board nenbers convened a cl osed
executive session, during which Lacer was not present. The neeting
m nutes indicate that the Board net in the cl osed executi ve session
to discuss personnel issues and to give direction to staff. The
neeting mnutes indicate also that only the five Board nenbers and
the recorder were present. Follow ng the cl osed session, the Board
assenbled in an open session and voted 3-2 to proceed on the
personnel issues discussed in the closed executive session. 1In a
|l etter dated 28 April 2003, the Board term nated Lacer from his
position as County Adm nistrator.

On 14 May 2003, Lacer filed in the Crcuit Court for St.
Mary's County a Conplaint against the Board alleging breach of
contract, wongful discharge, a violation of the Maryland Wage
Payment and Col | ection Law, Maryl and Code (1991, 1999 Repl. Vol.),
Labor and Enpl oynent Article, 88 3-502 and 507.1, and a violation
of the St. Mary's County Open Meetings Act, Mryland Code (1957,
2001 Repl. Vol.), Article 24, § 4-201, et seq. Lacer filed
additionally a Mdtion for Partial Summary Judgnent with regard to

his claimfor breach of contract. The Board also filed a Mtion
for Summary Judgnent, in addition to its opposition to Lacer's
notion. |In response to Lacer's Notice of Taking Oral Deposition of

the five Board nenbers, the Board filed a Mtion for Separation of
Questions For Decision and for Stay of Discovery, as well as a
Motion for Protective Order on the ground that the Board's
substantive discussions during the closed executive session
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regardi ng Lacer's term nation were protected by the attorney-client
privilege from discovery.

Foll owing a hearing on the notions, the Crcuit Court, in an
order entered on 15 Septenber 2003: (1) permtted discovery by
Lacer into discussions during the closed executive session, yet
stayed its effect to allow for any i nmedi ate appell ate revi ew t hat
m ght be sought by the Board; (2) granted Lacer partial summary
judgnent, while denying the Board's sunmary judgnent notion, as to
liability only on the breach of contract claim and (3) deferred
deci sions on various other discovery notions until resolution on
appellate review of its order permtting discovery of the Board
nmenbers. Also in its order, the Crcuit Court purported to make
the necessary certification for immediate appellate review and
directed the entry of a final judgnment under Maryland Rule 2-
602(b) .

The Board appeal ed. The Court of Special Appeals, in an
unreported opinion, determ ned that, based upon its review of the
record, the Circuit Court erredinits effort to expedite appellate
review of the determ nations reached in the order, save the
di scovery provisions, when it entered a final judgnment under
Maryl and Rul e 2-602(b). The internediate appellate court, as to
t he di scovery aspect, however, concluded that the coll ateral order
doctrine enabl ed appel |l ate review of that disposition. The court
affirmed the provision of the Circuit Court's order permtting
depositions of the Board nenbers.

The Court of Appeals granted the Board's Petition for Wit of
Certiorari. St. Mary's County v. Lacer, 389 M. 398, 885 A 2d 823
(2005).

Hel d: The Court of Appeals VACATED the judgnent of the Court
of Special Appeals and REMANDED the case to that court wth
instructions to dism ss the appeal. The Court determ ned that the
Court of Special Appeals properly declined appellate review of the
Circuit Court's order granting partial summary judgnment as to
l[iability for breach of contract which the trial court certified as
a final judgnment pursuant to Maryland Rule 2-602(b). The Court
recogni zed that an appeal under Rule 2-602(b), which is one of
three limted exceptions to the general requirenment of awaiting a
final judgnent before seeking appellate review, should be allowed
in only the "very infrequent harsh case.” Because the Circuit
Court's order did not settle conpletely any of the matters in
controversy or adjudicate conpletely the rights and liabilities of
the parties (such as danages) and none of the pending clains were
withdrawn, the Circuit Court's order was not final and appeal abl e
under Rule 2-602(Db).




As to the discovery dispute, however, the Court concluded
that, under the collateral order doctrine, the Court of Special
Appeal s inproperly reviewed the portions of the Crcuit Court's
order. The Court enphasized that it has upheld the appealability
of interlocutory discovery orders, under the collateral order
doctrine (a second, "very narrow exception"” to the final judgment
requirenent) only in a singular situation. That circunstance
involved "trial court orders permtting the depositions of high
| evel government decision makers for the purpose of extensively

probi ng their individual decisional thought processes.” The Court
concl uded that because the discovery provision of the Crcuit
Court's order in the present <case permts an objective

i nvestigation into the facial statenents and actions of the Board
during the cl osed session neeting, as those discussions related to
Lacer's enploynent contract with the Board and its subsequent
term nation of Lacer, the decision whether to admt into evidence
the fruit of this type of inquiry and response woul d be revi ewabl e
adequately wupon the conclusion of trial and entry of final

j udgnent .

County Conmi ssioners for St. Mary's County v. Alfred A. Lacer, No.
85, Septenber Term 2005, filed July 27, 2006. Opinion by Harrell,
J.

* k%

ATTORNEYS - BAR ADMSSIONS - CRIMES OF MORAL TURPITUDE -
REHABI LI TATI ON

Facts: 1In 1989, Ensean L. Brown, then 24, and an enpl oyee at
the Citizen' s Bank of Maryland (“Bank”), know ngly began providi ng
custonmer information - specifically, customers’ nanes, addresses,
account nunbers, and bal ances - to Ranpna Bal dwi n, not an enpl oyee
of the bank, who used the information to obtain Maryland drivers’
| icenses to gain access to nonies fromcustoners’ accounts through
checks and bank cards provided by Brown. Wen the Bank di scovered
the schenme it ternminated Brown’ s enpl oynment. Brown subsequentl|y
confessed to his involvenent and pled guilty to the crine of bank
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fraud in the United States District Court for the D strict of
Maryl and. He was sentenced to ten nonths i nprisonnment, three years
probation, and the payment of $14,250.00 in restitution. He was
rel eased from prison in January of 1992, and, as a condition of
probation, was required to pay $100 each nonth toward his
restitution. In January of 1995 Brown conpl eted his probation and
stopped making restitution paynents.

In February, 1999 Brown applied to the University of
Balti nore School of Law and marked “No” on his application in
response to a question asking whether he had ever been charged
with, arrested for, convicted of, pled guilty or nolo contendere to
a violation of any law, and also to a question asking whether he
had ever been discharged from enpl oynent. Brown, when appl yi ng
for adm ssion to the Maryland Bar, represented that he answered
“no” the question regarding prior violations of |aw because he
t hought his conviction had been expunged. He also stated that he
had notified the | aw school when he di scovered his conviction had
not been expunged. He never expl ai ned why he answered “no” to the
di scharge fromenpl oynent question. Additionally, another gquestion
on the | aw school application required Brown to list all full-tine
enpl oyment and to account for all periods of time since high school
graduation. In response, Brown wote, “PLEASE SEE RESUME,” and
attached a resune that |isted himas having been enpl oyed with the
Ri chard Leahy Cor poration fromFebruary, 1990 t hr ough August, 1992,
al t hough, in fact, Brown actually had been incarcerated from
April, 1991 to January, 1992.

On May 16, 2003, Brown filed an application with the State

Board of Law Exam ners (“Board”) for adm ssion to the Maryl and Bar
pursuant to Rule 2 of the Maryl and Rul es Governi ng Adm ssion to the
Bar . On the application, Brown disclosed that in 1990 he was
convicted of one count of bank fraud and that he failed to
affirmatively answer the question on his |law school application
regardi ng whet her he had ever been convicted of a crine. Br own
did not reveal on his bar application that he also had failed to
di scl ose on his | aw school application that he had been terni nated
fromenpl oyment with the Bank or that he had failed to disclose his
| apse in enploynment history because of his incarceration.
Brown’ s bar application was forwarded to a nenber of the Character
Conmittee who recommended that the Commttee conduct a hearing
regar di ng Brown’s application because there were grounds for
denying his application. Brown attended the hearing with counsel.
The Conmmittee recommended that Brown’s application to the Bar be
deni ed.

The State Board of Law Exam ners subsequently conducted a
hearing on Brown’s application, which Brown also attended with
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counsel. The record devel oped before the Board reflected that in
Oct ober of 2004, Brown tel ephoned Ms. Dana Bruce, a paralegal with
t he Bank fromwhi ch he was term nated, to di scuss conpletion of his
restitution, and that he initially identified hinself to her as an
attorney. The Board also was unable to ascertain whether Brown
had satisfied his obligation to the Bank to nake restitution.
Testinmony before the Board also revealed that none of the five
Wi tnesses presented by Brown at the hearing was aware of his
failure to disclose his term nation fromenpl oynent and convi ction
of bank fraud on his | aw school application, the falsification of
enpl oynent dates on the resune attached to the application, and his
neglect in conpleting the court-ordered restitution. Mor eover
none of Brown’s enployers prior to or during | aw school was aware
of his conviction.

The Board ultimately recommended by a vote of four to three
that Brown’s application be accepted. A show cause hearing was
hel d before the Court of Appeals to determ ne whether it shoul d
accept the Board’ s reconmmendati on.

Hel d: The Court of Appeals held that when an applicant has
engaged in crimnal activity, to neet his or her burden of proving
good noral character and fitness for the practice of |aw pursuant
to Rule 5 (a) of the Maryland Rul es Governi ng Adm ssion to the Bar,
t he applicant must show that he has so convincingly rehabilitated
hinmself that it is proper that he becone a nenber of a profession
whi ch nmust stand free from all suspicion. The Court determ ned
that, in light of Brown’s dereliction in conpleting his court-
ordered restitution, failure to disclose both his conviction and
his termnation from enploynment at the Bank on his |aw school
appl i cation, conceal nent of his term of incarceration on the
resune that he attached to that application, and recent
m srepresentation of hinself as a |awer, Brown had failed to
denonstrate that he had rehabilitated hinself in the fifteen years
since his conviction, and therefore denied his application.

In re Application & Ensean Lavinci Brown, Msc. No. 10, Septenber
2005 Term Opinion filed on April 11, 2006 by Battaglia, J.
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ATTORNEYS - M SCONDUCT - MARYLAND RULES OF PROFESSI ONAL CONDUCT
1.3, 1.4(a), 8.1(a), AND 8.4(c) - SANCTI ON - | NDEFI NI TE SUSPENSI ON

Facts: The di sciplinary action agai nst Norrman Joseph Lee, |11
(“Respondent”) arose of out of his representation of M. John Henry
Smth in a post-conviction and parole crimnal matter. The
Attorney Gievance Comm ssion of Maryland (“Petitioner”) charged
Respondent with violating Maryland Rul es of Professional Conduct
(“MRPC’) 1.3 (diligence), 1.4(a) (communication), 1.5(a) (fees),
1.16(d) (declining or termnating representation), 8.1(a) (Bar
Adm ssion and disciplinary matters), and 8.4(b), (c), and (d)
(m sconduct and m srepresentation). In his answer to the petition,
Lee deni ed any m sconduct. A two-day evidentiary hearing was hel d
bef ore the hearing judge of the Gircuit Court for Baltinore County.
After testinony from Respondent, M. Smth, M. Smth's wfe, an
official from the Wstern Correctional Institution (“WIl”), and
Respondent’s secretary, the hearing judge found by clear and
convincing evidence that Respondent violated MRPC 1.3, 1.4(a),
8.1(c), and 8.4(a) by largely neglecting his client’s case for
nearly two years, failing to conmunicate with his client for nearly
two years, failing to respond to his client’s repeated requests for
both information regarding the status of the matters for which he
was retained and the return of transcripts and papers, and
m srepresenting to Bar Counsel the reason for inactivity during the
representation.

Respondent filed with this Court extensive exceptions to the
hearing judge’'s witten Findings of Fact and Concl usions of Law,
di sputing nost of the factual findings. Petitioner did not file
excepti ons. Petitioner reconmended the sanction of indefinite
suspensi on. Respondent filed a Motion for Reconsi deration Based on
Fraud, Deceit, and M srepresentation, supported by alleged new
evi dence that was not introduced or considered at the evidentiary
hearing regarding M. Smith's alleged failure to receive |ega
correspondence from Respondent’s offi ce.

I n Attorney Grievance Commission v. Lee, 387 Md. 89, 874 A 2d
897 (2005), the Court of Appeals remanded this matter to the
hearing judge potentially to receive new evidence and to revisit,
in light of any new evidence, her credibility determ nations and
findings of facts and conclusions of law as to certain w tnesses
and Respondent. The inpetus of the remand was a factual dispute as
to whether M. Smth received certain witten comunications
cl ai med to have been sent to himfromRespondent’s | aw of fice. The
hearing judge reviewed the new evidence, which was conprised of
legal mail logs fromthe WCI. The hearing judge concl uded t hat the
new evi dence had no material effect upon her original findings of
fact and conclusions of |aw because she based her conclusions in
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large part wupon earlier testinony and exhibits offered by
Respondent whi ch were not i npeached by t he new evi dence received at
the remand proceeding. Neither Respondent nor Bar Counsel filed
further witten exceptions with the Court of Appeals to the hearing
judge’s supplenental Findings of Fact and Conclusions of Law
confirmng the violations previously found by her.

Hel d: Respondent’s exceptions sustained in part and overrul ed
inpart. Indefinite suspension is the appropriate sanction for the
vi ol ati ons.

As a threshold matter, the Court of Appeals determ ned that
Respondent’s failure to file additional exceptions to the hearing
judge’ s suppl enmental Findings of Fact and Concl usions of Law did
not bar the Court’s consideration of Respondent’s earlier
exceptions, which remai ned rel evant, according to the standard of
Maryl and Rul e 16-759(b)(2)(B) and in light of the hearing judge’s
re-adoption in her suppl enmental decision of her earlier decision on
virtually all material points.

The Court of Appeal s sustained one of Respondent’s exceptions
regarding a finding that Respondent did not comunicate with his
client for nearly two years. The evidence established, by a
preponderance standard, that the client received several itens of
correspondence from Respondent’s office and engaged in several
t el ephone calls with Respondent during the rel evant period of tine.
Despi te sustai ni ng that exception, the Court overrul ed Respondent’s
ot her exceptions, and sustained the hearing judge s concl usions
that Respondent violated MRPC 1.3, 1.4(a), 8.1(c), and 8.4(a).

The Court determined that indefinite suspension was warrant ed
wher e Respondent violated MRPC 1.3, 1.4(a), 8.1(c), and 8.4(a), in
connection with Respondent’s msrepresentation to Bar Counsel the
reasons for inactivity inthe case. In determning the appropriate
sanction for Respondent’s m sconduct, the Court al so consi dered t he
absence of mtigating circunstances and the presence of prior MRPC
viol ati ons, see Attorney Grievance Comm’n v. Lee, 390 Md. 517, 890
A 2d 273 (2006).

Attorney Gievance Conmmission v. Lee, AG No. 8, Septenber Term
2005, filed 26 July 2006. Opinion by Harrell, J.
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ATTORNEYS - M SCONDUCT - MARYLAND RULES OF PROFESSI ONAL CONDUCT
1.3, 1.4(a), 1.16, 3.2, 8.1(b), AND 8.4(d) - SANCTION - |INDEFIN TE
SUSPENSI ON

Facts: The disciplinary action agai nst Norman Joseph Lee, |11
(“Respondent”) arose of out of his representation of Connie Marie
Baker (“Conplainant”) in a Chapter 7 bankruptcy petition. The
Attorney Gievance Comm ssion of Maryland (“Petitioner”) charged
Respondent with violating Maryland Rul es of Professional Conduct
(“MRPC’) 1.3 (diligence), 1.4 (communication), 1.16(d) (declining
or termnating representation), 3.2 (expeditinglitigation), 8.1(b)
(Bar Admi ssion and disciplinary matters), and 8.4(d) (m sconduct).
Respondent filed his Answer to the Petition for D sciplinary Action
| ate, nore than a nonth after he was served with the charges. At
the conclusion of a hearing on the Oder of Default that was
ent ered agai nst Respondent, the hearing judge of the Crcuit Court
for Baltinore County granted Petitioner’s Mtion to Strike
Respondent’s Answer and received Petitioner’s evidence. The
heari ng judge concluded that Respondent violated the MRPC as
charged because he failed to: pursue diligently his client’s
bankruptcy matter in a tinmely manner, keep his client reasonably
infornmed, return papers and unearned fees to his client upon
term nation of representation, respond to numerous requests of the
Bankruptcy Trustee, and respond to Bar Counsel during the
I nvestigation.

Nei t her Petitioner nor Respondent filed exceptions with this
Court to the hearing judge’'s witten Findings of Fact and
Concl usi ons of Law. Petitioner recommended that Respondent be
suspended i ndefinitely fromthe practice of |aw. Respondent filed
a Mtion for Reconsideration Based on Fraud, Deceit, and
M srepresentation

Hel d: Respondent’s notion denied. Indefinite suspension is
the appropriate sanction for the violations.

After revi ewi ng Respondent’s Motion for Reconsideration Based
on Fraud, Deceit, and M srepresentation, the Court of Appeals did
not find it necessary to remand this matter to the hearing judge
for reconsideration because Respondent failed to suggest wth
specificity in his notion any newfacts nmaterial to the matter that
were not, or could not have been, adduced at the hearing.
Respondent asserted that the conplaint should be di sm ssed because
the Conplainant |ater sought to withdraw the conplaint after
Respondent ultimately conpleted his representation of her. The
Court noted that Bar Counsel is not obliged to disnm ss a conplaint
solely at the conplainant’s request under Maryland Rule 16-731(b)
(setting out the procedure for reviewing a conplaint once it is
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filed with the Attorney Gievance Conm ssion).

Because neither Petitioner nor Respondent filed witten
exceptions to the hearing judge’s findings of fact, the Court of
Appeal s accepted the hearing judge's findings of fact as
establi shed under Maryl and Rul e 16-579(2)(A). Upon the Court’s de
novo review of the hearing judge's conclusions of |aw, the Court
concluded that Respondent violated MRPC 1.3, 1.4, 1.16, 3.2,
8.1(b), and 8.4(d).

The Court determ ned that indefinite suspension was warranted
where Respondent violated MRPC 1.3, 1.4, 1.16, 3.2, 8.1(b), and
8.4(d). In determning the appropriate sanction for Respondent’s
m sconduct, the Court also considered the absence of mtigating
ci rcunst ances established by a preponderance of the evidence
standard and the presence of prior MRPC violations, see Attorney
Grievance Comm’n v. Lee, 390 M. 517, 890 A 2d 273 (2006), and
Attorney Grievance Comm’n v. Lee, __ M. __ (2006) (AG No. 8,
Sept enber Term 2005) (filed 26 July 2006) (slip op.).

Attorney Gievance Conmi ssion v. Lee, AG No. 20, Septenber Term
2005, filed 31 July 2006. Opinion by Harrell, J.

* k%

G VIL PROCEDURE - CLASS ACTIONS - LIMTATION OF ACTI ONS

Facts: On August 13, 2001, respondent Nona Christensen ("Ms.
Christensen”), in her individual capacity and in her capacity as
the personal representative of her deceased husband, Russel
Christensen ("M . Christensen"), brought a survival and w ongful
death action against petitioners, who were all involved in the
manuf acture or sale of tobacco products. In her conplaint, M.
Christensen alleged causes of action for failure to warn,
fraudul ent m srepresentation, and civil conspiracy. She sought to
recover conpensatory and punitive danages. On Septenber 25, 2002,
the conplaint was anended to add as plaintiffs M. Christensen's
adult children, Lowell Christensen and Lisa Marie Christensen.
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All of the petitioners save one, Gant Food LLC (“Gant”),
were defendants in a prior putative class action suit filed in the
Circuit Court for Baltinore Cty, which cane before the Court of
Appeal s on a petition for a wit of mandanus in Philip Mrris v.
Angeletti, 358 M. 689, 752 A .2d 200 (2000). The Philip Mrris
class action was filed on behalf of a state-w de class of users of
t obacco products, and asserted several causes of action, including
all those asserted in the conplaint in this case. In Philip
Morris, the Court issued a wit of mandanus directing the Grcuit
Court to decertify the plaintiff class it had certified. M.
Chri stensen, although not a named party in the Philip Mrris
litigation, participated in the litigation, providing an affidavit
and deposition testinony on behalf of the naned plaintiffs.

The Circuit Court granted a notion for sunmary judgnent by
petitioners, concluding that respondents’ clainms were all barred by

the statute of Ilimtations. The Circuit Court rejected
respondents’ contention that the pendency of the Philip Mrris
class action tolled the statute of Ilimtations for M.

Christensen’s clains, and concluded that there was no factual
di spute that M. Christensen’s clainms had accrued prior to August
1998. On this basis, the Crcuit Court concluded that the survival
action was untinmely. The Circuit Court also concluded that the
wrongful death actions were untinely, reasoning that the expiration
of the limtations period for M. Christensen’s clains prior tothe
filing of the wongful death action rendered the wongful death
claims untinely.

The Court of Special Appeals reversed the judgnent of the
Circuit Court with respect to the petitioners who were defendants
in Philip Mrris, holding that the pendency of the Philip Mrris
class action tolled the statute of Ilimtations for M.
Christensen’s clainms against them The Court of Special Appeals
vacated the grant of summary judgnent to G ant, and renmanded for
reconsi deration of this issueinlight of Benjam n v. Uni on Carbide
Corp., 162 M. App. 173, 873 A 2d 463 (2005), which was decided
after the Crcuit Court’s decision. W then granted certiorari.

Hel d: Affirmed in part, vacated in part. The primary question
of | aw before the Court was whet her Maryl and | aw recogni zed a cl ass
action tolling rule such as the rule the United States Suprene
Court articulated in Arerican Pipe & Construction Co. v. Utah, 414
US 538 94 S . 756, 38 L. Ed. 2d 713 (1974), and Crown, Cork
& Seal Co., Inc. v. Parker, 462 U S. 345, 103 S. C. 2392, 76 L.
Ed. 2d 628 (1983). Under this rule, the filing of a putative cl ass
action suit has the effect of tolling the statute of limtations
for the filing of individual actions against the defendants naned
in the class action conplaint asserting the clains raised in the
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putative class action suit for the non-named nenbers of the
putative plaintiff class.

The Court of Appeals adopted a version of the Anerican Pipe
class action tolling rule. The Court endorsed the principal
rationale for the rule: that a class action tolling rule pronotes
judicial econony by preventing putative class nenbers fromfiling
i ndi vidual clainms or notions for intervention in order to preserve
their right to bring an action in the event that class
certification is deni ed.

The Court, however, cautioned that the rule should be applied
in such a way as to ensure that it is consistent with the purposes
of statutes of limtations. Drawing from concurring opinions in
Anerican Pipe and Crown, Cork & Seal, the Court held that for a
putative plaintiff class nenber to claim the benefit of class
action tolling when filing an individual claim the original class
action conplaint nust give defendants adequate notice of the
substantive clains asserted in a later-filed individual suit, and
further nust give the defendants adequate notice of the generic
identity of putative class nenbers.

Applying this holding to the facts at bar, the Court held that

the statute of Ilimtations applicable to the survival claim
mai nt ai ned on behal f of M. Christensen was tolled by the filing of
the Philip Morris class action, and hence was tinely. |n support,

the Court observed that the causes of action asserted in the
survival action were all asserted in the original class action
conplaint, and that the Philip Morris petitioners had actual notice
that the decedent was a nmenber of the putative plaintiff class as
a result of the decedent’s participation in the class action
litigation.

The Court further held that the wongful death cl ai ns agai nst
the Philip Morris petitioners were tinely. The limtations period
applicable to a decedent’s cause of action only acts to bar a
wrongful death claim if it has run prior to the tine of the
decedent’ s death. Gven that the limtations periods for M.
Christensen’s clainms against the Philip Mrris petitioners were
toll ed by the pendency of the Philip Mrris class action, they did
not expire prior to his death. Consequently, they did not bar the
respondents’ wrongful death clainms. Thus, under the wongful death
statute, respondents had three years from the time of M.
Christensen’s death to bring a wongful death claim Al the
wr ongful death clainms were brought within this tinme period, so they
were tinely. Finally, the Court remanded the matter to the tria
court to reconsider the grant of sunmmary judgnent to G ant in |ight
of subsequent appellate discussion of the inquiry notice rule.
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Philip Morris USA, Inc., et al. v. Nona K. Christensen, et al., No.
68, Septenber Term 2005, filed August 4, 2006. Opinion by Raker,
J.

* k% *

CONSTI TUTI ONAL _ LAW - FIFTH AMENDMENT PRI VI LEGE AGAI NST SELF-
| NCRI M NATI ON - RI GHT TO COUNSEL — ATTORNEY-CLI ENT PRI VI LEGE; FI FTH
AVENDVENT — EVALUATI ON OF ASSERTION OF PRI VILEGE AGAI NST SELF-
| NCRI M NATI ON; DI RECT CRI M NAL CONTEMPT — PROCEDURES

Fact s: On Novenber 7, 2003, while the Petitioner, Jeffrey
Smth, was serving a sentence for several drug violations, an
Assistant State’'s Attorney in Baltinore Gty had Smth brought from
prison to court to testify as a prosecution witness in a case in
the Grcuit Court for Baltinore Gity. Wen Smth was called to the
stand, the State questioned hi mregarding his date of birth and t he
location of his residence but Smith refused to answer either
guestion and instead asserted his Fifth Anendnent privilege. The
trial judge subsequently called a recess for lunch and called a
public defender to represent Smth and advise him of his rights.
When the trial reconvened, Snmith’s new appoi nted counsel infornmed
the court that, based upon his discussions with his client, Smth
had no constitutional basis for pleading the Fifth Amendnent in
this case. The trial judge subsequently informed Smith that if she
determ ned that he could not properly invoke the Fifth Anendnent,
he could be inprisoned for contenpt, and Smth indicated that he
understood. When the State resuned its questioning, Smth again
refused to answer and the judge declared himin contenpt of court.
Two days after the conclusion of the case, the sane trial judge
conducted a separately docketed hearing and inposed a five-nonth
sentence for direct crimnal contenpt upon Smth.

Smth noted a tinely appeal to the Court of Special Appeals
whi ch determ ned, in an unreported opinion, that the trial judge
made an adequate independent determ nation of the validity of
Smth's invocation of the Fifth Amendnent and affirmed Smth's
conviction of contenpt. The Court of Special Appeals declined to
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reach the i ssue of whether Smth was deni ed effective assi stance of
counsel because it determ ned that the i ssue shoul d be presented in
a post conviction proceeding.

Hel d: Reversed. The Court of Appeals held that the tria
j udge did not engage in an i ndependent inquiry into the validity of
Petitioner’s invocation of the Fifth Amendnent right agai nst self-
incrimnation and did not consider the totality of the
ci rcunst ances prior to pronouncing that Petitioner could not invoke
the Fifth Amendnment. The Court al so determ ned that because the
trial judge conducted a separately docketed hearing for the purpose
of i nposing sanctions for Petitioner’s direct crimnal contenpt she
was required to adhere to the procedures delineated in Mryl and
Rul es 15-204, 15- 205, and 15-207, which govern contenpt
proceedi ngs, and with which she did not conply. Mor eover, the
Court of Appeal s concluded that the record was adequat el y devel oped
for it to address the issue of whether Petitioner was denied
effective assistance of counsel. The Court held that Petitioner
received ineffective assistance of counsel when his attorney
di scl osed the nature of his advice concerning the Fifth Amendnent
to the trial judge because a disclosure of counsel’s advice to his
or her client without the client’s consent constitutes a violation
of the attorney-client privilege.

Jeffrey Smth v. State of Maryland, No. 128, Septenber Term 2005,
filed August 6, 2006. Opinion by Battaglia, J.

* k%

CRIM NAL LAW- DOCTRI NE OF TRANSFERRED | NTENET - JURY | NSTRUCTI ONS
- PLAIN ERROR ANALYSI S

Facts: Sanuel Garrett was charged with two counts of first-
degree nurder, two counts of attenpted first-degree nmurder, two
counts of use of a handgun in the conm ssion of a felony or crine
of violence, and two counts of wearing a handgun. The theory of
the State at trial was that Garrett shot one of his intended
victinms, WIlliamHarrison, at the Rai nbow Carryout on Rei sterstown
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Road on Novenber 1, 2002, at the sane tine that both Dawni ka Tayl or
and Ri chard Washington, solely bystanders, were in the carryout.
Garrett’s only defense to the charges was that he was not the
perpetrator of the crines. Neverthel ess, the State requested a
jury instruction on transferred intent, which the trial judge
i ncorporated into his instructions to the jury. Garrett did not
object to the transferred intent instruction at trial and was
subsequent|ly convicted of two counts of first-degree nurder, two
counts of attenpted first-degree murder, four counts of use of a
handgun in the comm ssion of a felony or crinme of violence, and
four counts of wearing and carrying a handgun.

Garrett noted a tinely appeal to the Court of Special Appeals,
and, in addition to challenging his convictions for first-degree
nmur der, use of a handgun in the conm ssion of a felony or crine of
vi ol ence, and wearing and carrying a handgun on other grounds,
contended that his convictions for attenpted first-degree nurder
shoul d be reversed because the jury instructions on transferred
intent constituted plain error. The Court of Special Appeals held
that plain error analysis was not applicable to Garrett’s case and
uphel d his convictions for attenpted first-degree nurder under the
theory of concurrent intent.

Hel d: The Court of Appeals held that the theory of transferred
intent does not apply to inchoate crinmes such as attenpted first-
degree nurder and therefore this case was indistinguishable from
that of State v. Brady, __ Ml.__, _ A 2d __ (2006), in which the
Court held that the Court of Special Appeals did not abuse its
di scretion in performing a plain error review and reversing a
conviction for attenpted nurder after the jury had been instructed
that the doctrine of transferred intent applied. The Court of
Appeal s therefore concluded that the internedi ate appellate court
shoul d have applied a plain error analysis and reversed Garrett’s
convictions for attenpted first-degree nmurder in light of the
erroneous jury instruction.

Sanuel Garrett v. State of Maryland, No. 9, Septenber Term 2005.
Opinion filed on August 4, 2006 by Battaglia, J.

* % %
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CRIM NAL LAW-— FAKE CONTROLLED DANGEROUS SUBSTANCE — SUFFI Cl ENCY OF
EVI DENCE

Facts: On 22 June 2004, Donald WMarcell Rivers, Sr.
Petitioner, was convicted by a jury in the Crcuit Court for
Washi ngton County of one count of possession of a noncontrolled
substance with the intent to distribute as a controll ed dangerous
subst ance (“CDS’) and one count of distribution of a noncontrolled
substance that he had represented as a CDS, in violation of
Maryl and Code (2002), Crimnal Law Article, 8 5-617(a). The trial
court nmerged the two convictions for sentencing purposes and
sentenced Rivers to four and one-half years in prison.

On appeal to the Court of Special Appeals, Rivers contended
that his convictions should be reversed because, anong other
reasons he advanced, the trial court denied erroneously his notion
for a judgnment of acquittal due to the insufficiency of evidence
show ng that the substance sold was noncontroll ed. He asserted
that the State's chem st who testified could not have determ ned
reliably that a substance was a noncontrol | ed substance solely by
conducting a conbi nati on of visual inspection and a single chem ca
procedure testing for the presence of cocaine. The internediate
appel late court rejected R vers' contention, in an unreported
opi nion, and held that the State presented sufficient proof that
t he substance sol d was a noncontrol | ed dangerous substance t hrough
t he unobj ected-to opinion testinony of the expert w tness.

The Court of Appeals granted Rivers' Petition for Wit of
Certiorari. Rivers v. State, 390 Mi. 284, 888 A 2d 341 (2005).

Hel d: Affirnmed. The Court of Appeals determ ned that there
was sufficient evidence to establish that the substance in question
was not a controlled dangerous substance. To prove that a
substance i s a noncontrol | ed substance, as defined in Maryl and Code
(2002), Crimnal Law Article, 8 5-101(s), the State is not required
to identify the exact chem cal conposition of the substance. As
the Court noted further, it may utilize instead a process of
elimnation to show that the substance is not a CDS. In this
process of elimnation, the Court recogni zed that the State may use
circunstantial, as well as direct, evidence. The State introduced
both circunstantial evidence and direct evidence in this process of
elimnation: Rivers sold a small piece of rocklike substance to a
police informant for $30 during a drug operation in an area known
for illegal drug transactions; the packaging and the physical
appearance of the substance were consistent with those of a $30
pi ece of crack cocaine; and a forensic chem st visually exam ned
t he rockl i ke substance and concl uded that t he substance nost |ikely
could not be any controlled substance other than crack cocai ne.
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The Court determned that the State elimnated all possible CDS s
ot her than cocaine wth a reasonabl e degree of certainty.

The Court noted additionally that an experienced and well -
qualified expert may enploy in his or her scientific analysis a
visual or tactile inspection of the substance in the effort to
establish that it is not a controlled dangerous substance. The
chemi st testified, w thout objection, that the chem cal test she
conducted subsequent to the visual inspection showed that the
substance, in fact, was not cocaine, and that, in her expert
opi ni on, the substance in question was not a controll ed dangerous
substance. Therefore, viewing all the circunstantial and direct
evidence in a light nost favorable to the State, the Court
concluded that the evidence was sufficient to prove that the
substance in question was a noncontroll ed substance.

Donal d Marcell Rivers, Sr. v. State of Maryl and, No. 105, Septenber
Term 2005, filed July 27, 2006. Qpinion by Harrell, J.

* k%

CRIM NAL LAW- MOTION FOR M STRIAL - ACQUI TTAL

Facts: M. Gddins was on trial for two counts of possessing
a control |l ed dangerous substance with intent to distribute and two
counts of possession of a controll ed dangerous substance. During
the course of the State’s opening argunent, M. G ddins s counse
objected to the State’s references to informati on contained in the
search and seizure warrant regarding the police’ s ongoing drug
I nvestigation of M. G ddins’'s place of business, and nade a notion
inlimne to prevent the State fromfurther nentioning those facts,
whi ch the court deni ed. The State continued with its opening
arguments and again nmentioned the police’s ongoing drug
i nvestigation of M. Gddins’s place of business, to which M.
G ddi ns’s counsel again objected. The judge then agreed to cal
a recess to instruct both the State and its |aw enforcenent
wi t nesses, out of the presence of the jury, not to speak to the
facts alleged in the search and seizure warrant but instead to
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l[imt their responses on the direct exam nation to the fact that an
i nvestigati on was conducted, a warrant was issued, and the warrant
was served on M. G ddins. Wen the trial reconvened, the State
called its first witness and began to question him about the
ongoi ng drug i nvestigation of M. G ddins’s place of business. M.
G ddi ns’s counsel inmediately objected and noved for a mstrial,
which the trial judge granted, explaining to the State that “[w hen
you say that [M. Gddins was] the target of the investigation

what you're doing is you re considering all the facts that are in
the search warrant . . . not one bit of which . . . is going to be
adm ssi ble.”

M. Gddins subsequently filed a “Mdtion to Bar Retrial
Following Mstrial (Double Jeopardy),” arguing only that his
retrial was barred because of prosecutorial msconduct. The court
denied M. Gddins's Mtion to Bar Retrial Following Mstrial on
the grounds that there was insufficient evidence that the State
intentionally sabotaged a trial that was going badly, or had
del i berately goaded M. G ddins into requesting a mstrial, and the
Court of Special Appeals affirnmed the denial, deternmining that M.
G ddins’ notion for a mstrial was not provoked by prosecutoria
m sconduct .

On wit of certiorari to the Court of Appeals, M. G ddins
abandoned t he i ssue of prosecutorial m sconduct, but instead argued
that his retrial was barred because the coments nade by the trial
judge in declaring the mstrial, specifically that the answers to
some of the State’s questions woul d not be adm ssible, constituted
aruling on the evidence and therefore an acquittal for purposes of
doubl e j eopardy.

Hel d: The Court of Appeals held that an acquittal is the
resol ution, correct or not, of some or all of the factual elenents
of the offense charged. The Court concluded that, because the
trial judge’'s coments addressed the admissibility, and not the
sufficiency, of the evidence, and because there was no evidence
before the trial judge, other than the nanme and enpl oynent status
of the State’s first witness, at the tinme that he declared the
mstrial, the declaration of the mstrial did not constitute an
acquittal, and the State was not barred fromretrying M. G ddins.

Danpont | saiah G ddins v. State of Maryl and, No. 63, Septenber Term
2005. Opinion filed on May 12, 2006 by Battaglia, J.

* k% %
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CRIM NAL LAW - SENTENCI NG & PUNI SHVENT - SENTENCE ON CONVI CTI ON OF
DI FFERENT CHARGES - CONSECUTIVE OR CUMJULATI VE SENTENCES -
DI SPOSI TION - LENGIH OF TOTAL OR AGGREGATE SENTENCE | N GENERAL -
THE PLAIN LANGUAGE OF MARYLAND CODE (1999), 8§ 9-105 OF THE
CORRECTI ONAL SERVI CES ARTI CLE DOES NOT PROHI BIT A TRI AL JUDGE FROM
SENTENCI NG AN | NDI VI DUAL TO SERVE MORE THAN A TOTAL OF EI GHTEEN
MONTHS I N A LOCAL CORRECTI ONAL FACI LI TY BASED UPON THE AGGREGATI ON
OF A PRIOR SENTENCE ON AN UNRELATED OFFENSE WTH THE “THEN
EXECUTED’ SENTENCE

Facts: On July 9, 2004, Tony Eugene Blickenstaff, appellant,
received a one-year sentence to be served in the Frederick County
Adult Detention Center (“FCADC’). The court’s commitnent order
aut hori zed work rel ease. On Novenber 2, 2004, appellant failed to
return to the FCADC from his work rel ease assignnent. A warrant
was issued, and on Novenber 22, 2004, appellant was arrested in
Fl ori da and subsequently returned to the FCADC. On April 27, 2005,
appel lant pled guilty to first degree escape based on his failure
to return to the FCADC pursuant to the ternms of his work rel ease.
Appel l ant was offered a plea agreenent providing for either a
sentence of eighteen nonths in a local correctional facility or
three years in the Dvision of Corrections. Appel I ant  was
sentenced to ei ghteen nonths in the FCADC to run consecutive to his
origi nal one-year sentence.

On May 20, 2005, appellant filed a Motion for Modification to
Correct Illegal Sentence. On May 25, 2005, the notion was denied
by the Circuit Court for Frederick County. Appellant tinely noted
an appeal to the Court of Special Appeals. The Court of Appeals,
on bypass, granted certiorari. Blickenstaff v. State, 390 Ml. 500,
889 A.2d 418 (2006).

Maryl and Code (1999), 89-105 of the Correctional Services
Article provides that “a judge may sentence an individual to a
| ocal correctional facility if: (1) the sentence to be then
executed is for a period of not nore than 18 nmonths . . . .7
Appel I ant argued that the trial judge illegally sentenced himto
serve nore than eighteen nonths in a local correctional facility by
maki ng t he ei ghteen nonth sentence run consecutive to his original
one-year sentence, thereby causing his total incarcerationtine to
exceed ei ghteen nont hs.

Held: Affirmed. The Court of Appeals found that the plain
| anguage of 8 9-105 of the Correctional Services Article does not
prohibit a trial judge frominposing a sentence to run consecutive
to a sentence for a prior unrelated conviction. Section 9-105
provides that trial judges may sentence an individual to a |ocal
correctional facility if the sentence to be then executed is for a
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period of not nore than eighteen nonths. The only sentence then
executed in this case was the eighteen nonth plea bargained
sentence for the escape charge.

Tony Eugene Blickenstaff v. State of Maryland, No. 119 Septenber
Term 2005, filed August 1, 2006. Opinion by Cathell, J.

* k%

CRRM NAL LAW- VOR D RE

Facts: The Petitioner, Raynond Alan Curtin, was charged with
three counts of robbery wth a deadly weapon, three counts of
robbery, six counts of first degree assault, six counts of the use
of a handgun in the comm ssion of a crine of violence, and one
count of comon | aw conspiracy in relation to a robbery of a First
Uni on Bank in Bowi e, Maryland, in 2003. Curtin requested that the
trial judge propound a question to the venirenmen demandi ng whet her
any of themhad “any strong feelings concerning the use of handguns
that they would be unable to render a fair and inpartial verdict
based on the evidence,” which the trial judge refused to ask.
Al ternatively, the trial judge did propound questions demandi ng
whet her any nenber of the jury panel ever worked in a bank,
bel onged to or had any association with any group or organi zation
such as the NRA, or been the victimof a crine.

Curtin noted a tinely appeal to the Court of Special Appeals
whi ch held, in a published opinion, that it was not an abuse of the
trial judge's discretionto refuse to ask Curtin’s handgun question
because the jury was not required to anal yze the “reasonabl eness”
or “justifiableness” of the use of the gun in the instant case.

Held: The Court of Appeals determ ned that, based upon the
[imted nature of voir dire in Maryland, which restricts voir dire
guestions to those directed at eliciting juror bias, it only has
found that the trial judge abused his discretion in refusing to
propound a requested question when the charges against the
defendant in and of thenselves evoked strong feelings that could
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have unduly biased a venireman. The Court concluded that, in the
present case, in the |light of the <charges Curtin faced,
specifically, armed robbery, use of a handgun in the comm ssion of
acrinme of violence, first degree assault and conspiracy, a handgun
guestion was not nandated nmerely because a handgun was used in the
commi ssion of the crime. Thus, the Court concluded that the trial
judge did not abuse his discretion in refusing to propound the
handgun question because an affirnmative answer thereto would not
have revealed a bias that would have constituted a basis for a
stri ke for cause.

Raynond Alan Curtin v. State of Maryland, No. 114, Septenber Term
2005, filed July 31, 2006. Opinion by Battaglia, J.

* k% %

FAMLY LAW- CH LD IN NEED OF ASSI STANCE - ADJUDI CATORY HEARI NG -
WAl VER OF RIGHT TO HEARI NG BY PARENT

Facts: The Montgonery County Departnment of Health and Human
Services (“DSS’) filed a petition requesting that Blessen H be
declared a Child In Need of Assistance (“CINA") and the Crcuit
Court for Montgomery County, sitting as the juvenile court, held an
adj udi catory and di sposition hearing to determ ne the veracity of
the facts alleged in the CINA petition. During the hearing, the
court called a recess to enable the parties to go through nedi ati on
and attenpt to reach an agreenent. When the hearing was
reconvened, the parties placed an anended CINA petition on the
record and counsel for Tynetta H., the nother of Bl essen H, agreed
to the stipulated facts alleged in the anmended CINA petition.
Through that agreenment Bl essen H was declared a CINA and Ms. H's
right to a contested adjudicatory hearing was wai ved.

Ms. H. noted an appeal to the Court of Special Appeal s arguing
t hat her counsel’s waiver of her right to a contested adjudicatory
hearing was insufficient because the hearing inplicated her
fundanmental right to parent, and therefore that the trial judge was
required to address her personally on the record to ensure that her
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wai ver of a contested adjudicatory hearing was know ng and
intelligent. The Court of Special Appeals held that the trial
judge was not required to personally address Ms. H to ensure that
her wai ver of the contested adjudicatory hearing was know ng and
intelligent.

Hel d: Affirmed. The Court of Appeals held that judges were
required to personally address a party on the record only in
l[imted circunstances in which the right sought to be waived was
not only “fundanmental,” but was also one from which confinenent
could result. Because confinenent could not be a direct result of
t he Cl NA proceedi ngs, the Court of Appeals held that Ms. H did not
have a due process right to be personally addressed by the trial
judge on the record to ensure that her waiver of the contested
adj udi catory hearing was knowi ng and intelligent.

In re Blessen H., No. 71, Septenber Term 2005. Opinion filed My
11, 2006 by Battaglia, J.

* k%

FAM LY LAW- PATERNITY

Facts: In August, 2003, appellant Victoria Trenbow filed a
conpl ai nt seeking child support for her destitute adult child from
appel l ee. Appellant alleged that, though never married to each
other, the parties had a child, |Ivan, who was born in March, 1983.
In 1996, when Ivan was thirteen, he was diagnosed with a genetic
bone disorder, as a result of which he had become permanently

di sabl ed before reaching the age of 18. Ivan resided wth
appel | ant, by reason of his physical disability, and was unable to
earn sufficient nmeans to provide for hinself. Appel | ant never

sought to establish appellee’s paternity or collect child support
fromhimprior to Ivan’s reaching eighteen. Appellant filed the
action individually, not on behalf of Ivan, who was, by then, 20,
and the support she sought was to be paid to her, not Ivan.
Appellant failed to allege that Ivan was or had ever been
i nconpetent to pursue his own action if he chose to do so. The
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court granted appellee’ s notion to dism ss but gave appel |l ant | eave
to file an anended conpl ai nt. In July, 2004, Trenbow filed an
anended two-count conplaint, alleging that appellee’ s paternity
“needs to be determned so that Plaintiff can proceed with her
request for child support for her disabled adult child.” The
action was brought solely by and for the benefit of Trenbow.
Appel l ee fil ed a second notion to di sm ss which was granted w t hout
expl anat i on. Trenbow appeal ed and the Court of Appeals granted
certiorari prior to proceedings in the Court of Special Appeals to
det erm ne whet her the nother of a destitute adult child born out of
wedl ock is entitled to pursue a paternity action agai nst the man
she nowclains is the father of the child and collect child support
from him

Hel d: Affirmed. A nother is not entitled to pursue a
paternity action after the child has turned 18 and is no | onger in
hi gh school . However, had paternity been established prior to

obtaining age 18, the nother would be entitled to seek child
support for the destitute adult child and the child, directly or,
i f inconpetent, through a guardian, is independently entitled to
seek to establish paternity prior to reaching the age of majority
and upon the ascertai nment of paternity, to recover child support
both during mnority and, as a destitute adult child, thereafter.

Victoria Trenbow v. Al an Schonfeld, No. 64, Sept. Term 2005, filed
June 8, 2006. Opinion by WIner, J.

* % %

| NSURANCE - NAMED DRI VER EXCLUS| ON

Facts: In Decenber, 2000, Angela Zelinski and her young son,
Dyl an, were seriously injured when their car was struck, head-on,
by a truck negligently driven by Robert Townsend, |11 (Robert I11).
The truck was owned by Mac’'s Septic Service, an unincorporated
entity owned and operated by Robert Jr. and Loui se Townsend, Robert
I11"s parents. The truck was one of several vehicles insured under
two i nsurance policies issued by petitioner with a policy liability
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[imt of $500,000 and an unbrella policy of $1,000,000. The basic
policy listed seven persons as “operators” of the insured vehicl es,
i ncl udi ng Robert 111, and al so contai ned a “Naned Driver Excl usion”
provision. The provision provided that if a naned driver’s |icense
was suspended or revoked during the policy period, petitioner would
of fer to continue the policy with a named driver exclusion for that
particular driver. Wthin three nonths of the policy being in
force, petitioner discovered that Robert I1l11’s |icense had been
suspended. Petitioner then offered the Townsends the option of
ei ther having the policy cancel ed or accepting an endorsenent that

excluded Robert [I1l from the policy. The Townsends opted to
exclude Robert 11l fromthe policy and obtai ned i nsurance through
the Maryland Autonobile |nsurance Fund for Robert 111. Shortly

afterwards, the Zelinskis filed a claimwith petitioner for danmages
ari sing out of the autonobile accident.

In January, 2001, petitioner filed suit against Mac’ Septic
Servi ce, the Townsends and Robert Il inthe United States D strict
Court for the District of Maryl and, seeking a declaratory judgnment
that petitioner had no duty to defend or i ndemify those defendants
agai nst any clains or for any suns which they may i ncur and pay by
reasons of injuries sustained by any nmenber of the Zelinski famly
as aresult of the Decenber, 2000 accident. Although the Zelinskis
were aware of the action and attended depositions taken in the
case, they were not nade parties by petitioner or the defendants.
In Septenber, 2002, he court granted petitioner’s notion for
sumary j udgment and entered an order decl aring that petitioner was
“relieved of any duty to defend or i ndemmify” the Townsends for any
clainms arising out of the Decenber 2000 accident. Wiile the
declaratory judgnent action was pending, Keith Zelinski, as
Angel a’ s guardi an and Dylan’s best friend, sued the Townsends in
the GCrcuit Court for Cecil County to recover for injuries and
| osses sustained from the accident. In Novenber, 2002, a jury
returned a verdict finding that Robert 111 was negligent, that he
was acting within the scope of enploynent at the time of the
accident, and that Robert, Jr., and Loui se were the owners of Mac’s
Septic Service. Judgnents were entered against all three
defendants in the total anount of $1,717, 488. In March, 2003,
Keith Zelinski filed a wit of garnishment inthe Crcuit Court for
Cecil County against petitioner, alleging that it held property of
the judgnment debtors, Robert Jr., Louise and Robert 111. In
Novenber, 2003, the Circuit Court entered an order granting the
amended notion to dismss and quashing the wit of garnishnent.
Zel i nski appeal ed.

Hel d. Reversed. Naned driver exclusion provisions in

comerci al autonobil e i nsurance policies are not inconsistent with
or prohibited by Maryland |law. The nanmed driver exclusion in the
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policy in this case is valid.

Harl eysville Mutual Insurance Co. v. Walter Zelinski, et al., No.
81, Sept. Term 2005, filed June 1, 2006. Opinion by WIner, J.

* % %

REAL PROPERTY - EASEMENTS - CREATI ON, EXI STENCE, AND TERM NATI ON -
PRESCRI PTION - ADVERSE CHARACTER OF USE - PRESUMPTION - A
PRESUMPTI ON OF ADVERSE USE ARI SES WHEN A PERSON HAS USED A RI GHT-
OF-WAY OPENLY, CONTINUOGUSLY, AND W THOUT EXPLANATI ON FOR TVENTY
YEARS, UNLESS THE USE APPEARS TO HAVE BEEN BY PERM SSI ON. | N CASES
WHERE AN INDI VIDUAL RESIDES ON HS OR HER PARENTS PROPERTY FROM
THE TIME HE ORSHE IS A MNOR_ H S OR HER USE OF THE PROPERTY SHALL
BE DEEMED PERM SS| VE ABSENT ANY AFFI RVATI VE EVI DENCE OF A CHANGE | N
Gl RCUMSTANCES TO ADVERSE USE.

EASEMENTS - CREATI ON, EXI STENCE, AND TERM NATI ON - PRESCRI PTI ON -
ADVERSE CHARACTER OF USE - THE USE OF A Rl GHT- OF- WAY BY THI RD- PARTY
| NVI TEES OF A PERSON W TH PERM SSI ON TO USE THE RI GHT- OF- WAY DOES
NOT CONSTI TUTE AN ADVERSE USE IN THE CONTEXT OF ESTABLI SHI NG A
PRESCRI PTI VE EASEMENT AS LONG AS THE USE | S WTHI N THE SCOPE OF THE
PERM SSI ON.

Facts: This case concerns a disputed alleged right-of-way
between two | and owners. Ira R Pusey, respondent, contended that
he had a right-of-way to use a farm | ane across R Al an Banks
Jr.’s, et ux., petitioners, property in order to access a public
road. The farmlane in question runs fromthe public road, across
the Banks’ property, over a neighboring property, and into
respondent’ s property.

Respondent lived with his parents on what is now the Banks’
property fromthe age of seventeen until approxi mtely 1998. Wen
the Banks’ purchased their property in 1998, they were told by
respondent that he had a right-of-way to use the farm | ane.
However, upon searching the land records they did not find any
evi dence of a deeded right-of-way. Nonethel ess, the Banks’ all owed
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to respondent to use the farm lane for a period of tine.
Subsequent |y, they revoked their consent to respondent’s use of the
farml ane and erected obstacles to prevent his access. Respondent
renoved the obstacles and continued to use the farm | ane.

Respondent’ s property was deeded to hi mby his father in 1954.
Thr oughout the intervening years, respondent used the farmlane to
cross over his parents’ property and access his property.
Respondent contended that this use established an easenent by
prescription over what is now the Banks’ property.

The Banks’ brought an action agai nst respondent to enjoin him
fromusing the farmlane. On Cctober 26, 2004, the Circuit Court
for Worcester County found that respondent had established an
easenent by prescription. In particular, the court found that
respondent’s use of the farm lane had been uninterrupted and
excl usive for nore than the prescriptive period of twenty years and
that he was entitled to a presunption that the use was adverse.
The court then found that the Banks’ did not neet the burden of
proving that respondent’s use of the farmlane was not adverse.

On Novenber 29, 2004, the Banks filed an appeal to the Court
of Special Appeals. On Decenber 13, 2005, the Court of Special
Appeal s affirmed the Circuit Court in an unreported opinion. On
January 6, 2006, the Banks filed a petition for wit of certiorari.
The Court of Appeals granted certiorari on March 9, 2006. Banks v.
pusey, 391 MJ. 577, 894 A 2d 545 (2006).

Hel d: Reversed. The Court of Appeals found that a presunption
of adverse use arises when a person has used a right-of-way openly,
continuously, and w thout explanation for twenty years, unless the
use appears to have been by perm ssion. The Court held that a
presunpti on of adverse use does not arise in favor of a person when
that person begins to live jointly with and on his parents’
property as a minor and then continues to live on the property
along wth his or her parents as an adult unless there is clear and
convi nci ng evi dence that such a person was residing there, or using
the property, against his or her parents’ will. The Court also
found that the use of the farmlane by third-party invitees of the
respondent did not constitute adverse use because respondent
inpliedly had permssion to use the farm lane and that such
perm ssion was conferred upon his third-party invitees.

R.__Alan Banks, Jr., et ux. v. Ira R Pusey, No. 135 Septenber Term
2005, filed August 1, 2006. Opinion by Cathell, J.
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JUDICIAL APPOINTMENTS

On June 23, 2006 the Governor announced the appointnment of
CHRI STOPHER L. PANCS to serve on the District Court of Mryl and.
JUDGE PANCS was sworn in on August 3, 2006 and fills the vacancy
created by the elevation of Tinothy HH Doory to the Circuit Court.
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ATTORNEY DISCIPLINE

By an Opi nion and Order of the Court of Appeals dated August
3, 2006 the followi ng attorney has been disbarred fromthe further
practice of lawin this State:

QUI NTON DELMAR ROBERTS

*

By an Order of the Court of Appeal s dated August 10, 2006, the
following attorney has been suspended for ninety (90) days by
consent, effective imedi ately, fromthe further practice of lawin
this State:

DORSEY EVANS, JR

*

By an Order of the Court of Appeals dated August 10, 2006 the
foll owi ng attorney has been disbarred fromthe further practice of
law in this State:

STEWART P. HOOVER

*

By an Order of the Court of Appeals dated August 22, 2006 the
foll owi ng attorney has been disbarred by consent fromthe further
practice of lawin this State:

ADI GUN S. BAKARE

*

The foll owi ng attorney has been repl aced upon the register of
attorneys in the Court of Appeals of Maryland effective August 22,
2006:

M CHAEL S. RYAN, JR

*
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