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STATEMENT OF THE CASE 

This is an appeal from the conviction of the Petitioner, Dawnta Harris, (“Harris”), 

for first-degree felony murder, first-degree burglary, and theft greater than $1,500 but less 

than $25,000, in the Circuit Court for Baltimore County, Maryland, Case No. 03-K-18-

002254. 

On May 30, 2018, Harris was indicted in a nineteen-count indictment, and charged, 

inter alia, with first-degree murder, first-degree burglary of 3 Linwen Way, first-degree 

burglary of 9610 Northwind Road, fourth-degree burglary of 7909 Ardmore Avenue, and 

theft of a Jeep having a value of at least $1,500 but less than $25,000. 

On April 22, 2019, a jury trial began before the Honorable Jan M. Alexander in the 

Circuit Court for Baltimore County.  

At the conclusion of the State’s case, the State entered every count nolle prosequi 

except for the murder, burglary, and theft charges. The State submitted the murder count 

on the sole theory of felony murder, and the burglary charges were submitted with an 

accomplice liability instruction. 

On May 1, 2019, the jury returned verdicts of guilty to first-degree felony murder, 

first-degree burglary of 3 Linwen Way, and theft of the Jeep. The jury returned verdicts of 

not guilty to first-degree burglary of 9610 Northwind Road and fourth-degree burglary of 

7909 Ardmore Avenue.  

On August 21, 2019, Harris was sentenced to life imprisonment with the possibility 

of parole for first-degree felony murder, twenty years for first-degree burglary, and five 

years for theft, all concurrent.  
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Harris timely noted an appeal. 

On July 28, 2021, the Court of Special Appeals issued a reported opinion in Dawnta 

Harris v. State, No. 1515, Sept. Term, 2019, affirming the conviction and sentence. The 

court’s mandate issued on August 30, 2021.  

On September 14, 2021, Harris filed a petition for writ of certiorari to this Court. 

On November 11, 2021, this Court granted both of Harris’s questions presented.  

STATEMENT OF FACTS 

On May 21, 2018, four teenage boys, Harris a/k/a “Tay”, Darrell Ward (“Ward”) 

a/k/a “Rel”, Derrick Matthews (“Matthews”) a/k/a “Nute”, and Eugene Genius (“Genius”) 

a/k/a “Doobie,” skipped class in Baltimore City and drove a stolen black Jeep Wrangler 

into Baltimore County to commit burglaries. 

A. The Burglaries 

1. 7909 Ardmore Avenue, Parkville, Maryland 

Around 12:30 p.m., Kenneth Chambers (“Chambers”) noticed a black Jeep pull in 

front of 7909 Ardmore Avenue. There were four people in the vehicle. One person exited 

and took a package from the porch. (E. 144-47).  

Chambers contacted the homeowner, Constantine Hagepanos, who reviewed home 

surveillance which showed a suspect wearing a white shirt, a black jacket, and blue jeans. 

At trial, this person was identified as Genius. (E. 148).  
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2. 9610 Northwind Road, Parkville, Maryland 

Around 1:30 p.m., Donald Williams (“Williams”) noticed a dark Jeep pull outside 

of 9610 Northwind Road. Williams observed a black male wearing an orange shirt standing 

outside of the vehicle. (E. 141-43).  

This residence belonged to Patricia Smith (“Smith”). Upon Smith’s arrival home at 

4:00 p.m., she discovered that her home had been burglarized and several items had been 

taken.  

3. 3 Linwen Way, Nottingham, Maryland 

 Around 2:00 p.m., Kirsten Roller (“Roller”) noticed a black Jeep and a person 

wearing a black t-shirt standing in front of the door of 3 Linwen Way. (E. 81, 83).  

The Jeep’s trunk opened and two people jumped out, one wearing an orange 

sweatshirt and one wearing a white t-shirt. (E. 84-85). Roller called 911 and reported that 

“these kids” jumped out of the back of a Jeep and walked to the back of the house. (E. 86).  

Roller testified that the three males entered her neighbor’s home and the driver of 

the Jeep stayed in the vehicle and did not enter the home. (E. 110, 117).  

B. The Arrival of Officer Amy Caprio  

 Roller saw a police officer arrive on scene and begin to chase the Jeep down the 

street. (E. 94). The Jeep turned around and drove back to the cul-de-sac where Roller lived. 

(E. 97). The officer followed in pursuit. (E. 97).  

The officer parked her car and stepped out. (E. 97, 115). The Jeep turned around at 

the cul-de-sac, and approached the officer. (E. 108, 116). The officer stepped into the path 

of the Jeep, yelling “stop. Get out of the fucking car. Stop the fucking car.” (E. 108, 110).  
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The Jeep stopped and the driver’s door opened. (E. 97). It appeared as though the 

driver of the Jeep was about to get out of the vehicle, (E. 109), but then the Jeep’s door 

shut and Roller heard a gunshot. (E. 97). After the gunshot, the Jeep took off and the officer 

fell onto the ground. (E. 97, 107, 114). 

Roller went outside and saw blood coming from the officer’s head, and tire tracks 

on her legs. (E. 105, 111-12). The officer would later be identified as Officer Amy Caprio 

of the Baltimore County Police Department. 

Officer Caprio was taken to a hospital where she was pronounced dead. Officer 

Caprio’s body-worn camera was recovered. (E. 149). The entire pursuit, as well as her 

tragic death, were captured on her body-worn camera which was played at trial. (E. 105-

51) (State’s Exhibit 75). 

The footage from Officer Caprio’s camera showed that Officer Caprio had her 

firearm pointed directly at the driver of the Jeep. See State’s Exhibit 27M. (E. 304). Officer 

Caprio then moved to the left side of the Jeep, behind her police cruiser, and was not 

standing directly in the path of the Jeep. See State’s Exhibits 27N-S. (E. 305-10). 

The footage shows the driver’s door open slightly, whereupon Officer Caprio 

stepped in front of the Jeep and placed her hand on the Jeep. The driver’s door then closed. 

See State’s Exhibits 27S-T. When the driver’s door closed, Officer Caprio fired her weapon 

into the windshield at the driver and the jeep drove away striking her. See State’s Exhibits 

27U and 10E-F. (E. 240, 312, 326-27). 
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C. The Investigation into Harris. 

Christopher Squires (“Squires”) of 9514 Dawnvale Road in Nottingham was sitting 

on his patio around 2:00 p.m. when he observed a black Jeep Wrangler drive quickly down 

his street and park behind a neighbor’s vehicle. (E. 123-24). The back window of the Jeep 

was broken out and the front windshield had a “bullet hole” in it. See State’s Exhibits 10A-

F. (E. 124, 127, 322-27). A man exited the vehicle and Squires called 911, describing the 

man as black, thin, wearing brown pants and a black sweatshirt. (E. 127).  

Baltimore County Police Officer Michael Deremiek responded to Linwen Way 

around 2:20 p.m. As he was traveling towards Linwen Way he observed a black teenager 

casually walking in the same direction. Officer Deremiek received information that a black 

male parked a black Jeep Wrangler in a nearby court so Officer Deremiek stopped the 

subject. Officer Deremiek approached the subject who was identified as Harris.   

Police brought Squires to this scene and Squires identified Harris as the person he 

saw driving the Jeep. (E. 135-37). Harris was subsequently arrested.  

Detective Alvin Barton of the Homicide Unit of the Baltimore County Police 

Department performed a custodial interrogation of Harris. Harris was sixteen years and 

four months old on May 21, 2018. (E. 168). Harris was in the 9th grade, attending the 

Francis Wood School in Baltimore City and living with his mother and little sister in the 

projects of Baltimore. (E. 168-69, 175).  

Initially Harris provided inaccurate information to the police, but he eventually 

disclosed what had occurred, and turned over the key to the Jeep.  



6 
 

The morning began after Harris had spent the night at Ward’s house. (E. 180). Harris 

left Ward’s house with another teenager, and while on the way to school, Ward pulled up 

alongside Harris in the Jeep and told Harris that he and Genius were going to meet up. (E. 

187). Harris suspected that they were going to “pull[] shit off” and told Ward to “get out 

of there.” (E. 187). 

Ward drove off, but then stopped the Jeep further down the road, “waiting” for 

Harris to pass by. (E. 187-88). Ward continued to pursue Harris, asking him “to get in” the 

Jeep. (E. 188). 

Harris kept walking to a bus stop and saw Ward turn the corner, trying to follow 

him. (E. 190). Harris got on the bus and went to school. When he got off the bus at school, 

Ward was there waiting in the Jeep. (E. 190). Harris got back on the bus and headed to his 

sister’s house to try to get a phone number for his father. (E. 192-93).  

His sister was not home, but as he was leaving her house, he again saw Ward 

following him in the Jeep. This time Genius was in the Jeep as well. (E. 193). Ward parked 

and asked Harris to get in. (E. 193). Harris “was skeptical of getting in” but he eventually 

acquiesced even though he “did not feel comfortable.” (E. 193-94). 

Ward then drove Harris and Genius to a gas station. Ward and Genius entered the 

gas station, and returned with Matthews, who Harris did not know. (E. 198). 

Matthews then got in the driver’s seat and drove the Jeep to a neighborhood in 

Baltimore County. (E. 201). The Jeep stopped at two different neighborhoods first. (E. 205-

07). Harris never entered the first two homes, nor did he remove any property. (E. 206). 
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The Jeep then drove to Linwen Way where Genius and Matthews exited the vehicle, 

Ward got into the passenger seat, and Harris remained in the back seat. (E. 214-16).  

Harris said to Ward, “Let’s go back this time, because I don’t feel safe around here.” 

(E. 216). Ward exited the Jeep and Harris moved over to the driver’s seat to turn off the 

engine. (E. 220). 

At that time, a Baltimore County police car arrived and pulled alongside the Jeep. 

(E. 221). Harris started the Jeep and pulled off, but soon returned to the cul-de-sac. (E. 221, 

223). The police car followed him, ultimately parking her car at the entry of the cul-de-sac. 

(E. 223-25).  

Harris saw the officer exit her vehicle and point her gun towards the Jeep. (E. 226). 

He explained that he “had seen a gun that was pointed directly at [him]” so he put his head 

down, gripped the steering wheel, and was getting even “scareder.” (E. 228). Harris 

recalled, “[o]nce I see the gun, I had put my head down and closed my eyes,” “asking 

myself, what should I do?” (E. 230-31). 

Harris heard the officer yell, “get out of the car,” but he was “too scared to get out” 

so he closed the door after briefly opening it. (E. 226). Then Harris heard Officer Caprio 

fire her gun. Harris thought he had been shot. (E. 178). Harris told the police that when the 

gunshot happened his eyes were closed. (E. 178). Glass from the windshield landed in 

Harris’s hair. (E. 179). Harris kept his eyes shut and ducked his head. 

Harris began driving because he “didn’t want to be in there...[he] didn’t feel safe 

there.” (E. 178). Harris “just wanted to go home.” (E. 177). 
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Harris pulled straight off and did not know that he hit Officer Caprio. (E. 229). 

Harris knew that the officer had been standing alongside of the Jeep, but he did not know 

that she stepped in front of it, or that he hit her. (E. 227-29). Harris was too scared to look 

because he “didn’t know if [he] was gonna get shot or not” (E. 229). Harris never wanted 

anything bad to happen to Officer Caprio. (E. 176).  

D. Cause of Death of Officer Caprio 

Assistant Medical Examiner Melissa Brassell, M.D. performed an autopsy on 

Officer Caprio which revealed that she suffered blunt force trauma. (E. 154-61). Dr. 

Brassell testified that the injuries were consistent with Officer Caprio having been run over 

by a motor vehicle. (E. 159). The cause of death was multiple injuries and the manner of 

death was homicide. (E. 163-64). 

E. The Verdict and the Sentence 

The only theory of murder pursued at trial was felony murder. The State never 

submitted the case on the theory of intent to kill murder. As to the burglary charges, the 

jury was instructed that they could find Harris guilty under an accomplice liability theory. 

(E. 271). 

The jury returned verdicts of guilty to first-degree felony murder, first-degree 

burglary of 3 Linwen Way, and theft of the Jeep. (E. 293). The jury returned verdicts of 

not guilty to first-degree burglary of 9610 Northwind Road and fourth-degree burglary of 

7909 Ardmore Avenue. (E. 293). 

The court sentenced Harris to life imprisonment for felony murder, twenty years for 

burglary, concurrent, and five years for theft, concurrent. (E. 399).  
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F. The Court of Special Appeals Opinion 

Harris appealed, challenging both his conviction for an unintended homicide 

committed by motor vehicle, and the constitutionality of his sentence. 

The Court of Special Appeals determined that felony murder “is not an unintended 

homicide,” because as a murder, it “must be committed with malice,” and as such, it is not 

“within the scope of unintended homicides.” (E. 47-48). The court also concluded that even 

though the jury was not asked to specify whether it found an unintentional homicide, “the 

facts would have permitted a finding, that [Harris] intended to run over Officer Caprio[.]” 

(E. 48). 

The Court of Special Appeals determined that Harris’s life sentence was not 

“grossly disproportionate” based upon the seriousness of the offense and the General 

Assembly’s classification of felony murder as a first-degree murder. (E. 67-68). The court 

also determined that because Petitioner’s “youth was presented to the court for 

consideration in the presentence investigation report [ ] and by defense counsel,” 

Petitioner’s “contention that his sentence is unconstitutional because he did not receive an 

individualized sentencing hearing is without merit.” (E. 66). 
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STATEMENT OF QUESTIONS PRESENTED 

1. As a matter of first impression, is a common law felony murder an 
unintended homicide that, if perpetrated by the operation of a motor 
vehicle, has been preempted by the manslaughter by vehicle statute, 
thereby precluding the common law offense from serving as a basis for a 
crime in Maryland? 
 

2. Did the Court of Special Appeals err in holding that a juvenile offender 
who is convicted of felony murder, and who is sentenced to a term of life 
imprisonment with the possibility of parole, is not entitled to a 
constitutionally-heightened sentencing procedure to include 
consideration of the juvenile’s youth, the attendant circumstances, and 
penological justifications for a life sentence upon a juvenile for an 
unintentional killing? 

 
ARGUMENTS 

I. Common law felony murder is an unintended homicide that, if perpetrated by the 
operation of a motor vehicle, has been preempted by the manslaughter by vehicle 
statute, thereby precluding the common law offense from serving as a basis for a 
crime in Maryland. 

 
For the last 53 years, Chief Judge Murphy’s holding in State v. Gibson, 4 Md. App. 

236 (1968), that the “entire subject matter - unintended homicides resulting from the 

operation of a motor vehicle,” was preempted by the enactment of the manslaughter by 

automobile statute, has remained good law and has been undisturbed by the General 

Assembly, despite various re-enactments and amendments to the statute. 

 This holding has remained good law, acquiesced to by the General Assembly, even 

when the court applied it to a common law second-degree murder which contains the 

element of malice. See Blackwell v. State, 34 Md. App. 547, cert. denied, 280 Md. 728 

(1977). 
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 It has also long been recognized that the common law offense of felony murder is 

an “an unintentional killing.” See Christian v. State, 405 Md. 306, 332 (2008) (citing State 

v. Allen, 387 Md. 389, 401 (2005)). 

Despite this history, and contrary to its own precedence in Blackwell, the Court of 

Special Appeals held that a homicide committed “with malice” is not “within the scope of 

unintended homicides.” (E. 47-48).  

The Court of Special Appeals did something else that was unprecedented. It 

determined as an appellate court, rather than as the trier-of-fact, that there existed the 

requisite “intent” necessary to find an intended homicide, even though the jury was never 

asked to decide, or to specify, whether Harris had an intent to kill Officer Caprio. (E. 48).  

This finding by the intermediate court runs afoul of federal and state constitutional 

protections of the right to a trial by jury which includes “the nondelegable and 

nonremovable responsibility of the jury to decide the facts.” State v. Allen, 423 Md. 208, 

221 (2011). “It is well settled that ‘[w]here intent of the accused is an ingredient of the 

crime charged, its existence is a question of fact which must be submitted to the [trier of 

fact].’” Thornton v. State, 397 Md. 704, 714 (2007) (citing Morissette v. United States, 342 

U.S. 246, 274 (1952)).  

The intent to kill became an ingredient of common law felony murder when 

perpetrated by a motor vehicle, because without such intent, the offense has been 

preempted by the manslaughter by vehicle statute. 
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A. Standard of Review  
 
In Forbes v. State, 324 Md. 335, 343 n. 4 (1991), this Court expressly said that the 

issue of whether one who unintentionally causes a death by motor vehicle may be convicted 

of common law homicide in light of the manslaughter by vehicle statute, is an issue that 

“may even be raised for the first time at the appellate level.” (Internal citations omitted). 

Moreover, “a challenge to the trial court’s subject matter jurisdiction may be raised 

on appeal even if not raised in or decided by the trial court” because “a court may not 

validly enter a conviction on a charge that does not constitute a crime and [ ] the deficiency 

in any such judgment is jurisdictional in nature.” Lane v. State, 348 Md. 272, 278 (1997); 

Maryland Rule 8-131(a).  

Furthermore, if the conduct has been preempted, then Harris was given an illegal 

sentence which may be reviewed by this Court at this time. See Roary v. State, 385 Md. 

217, 225-26 (2005); accord Fisher v. State, 367 Md. 218, 239-40 (2011). 

B. The entire subject matter of common law unintended homicides resulting from 
the operation of a motor vehicle has been preempted by statute.  
 

1. The Manslaughter by Vehicle Statute. 

The Maryland General Assembly enacted Section 388 of Chapter 414 of the Acts 

of 1941, a misdemeanor manslaughter by automobile statute, which the Gibson Court set 

forth as follows: 

Every person causing the death of another as the result of the driving, 
operation or control of an automobile, motor vehicle, motorboat, locomotive, 
engine, car, streetcar, train or other vehicle in a grossly negligent manner, 
shall be guilty of a misdemeanor to be known as ‘manslaughter by 
automobile,[’]…and the person so convicted shall be sentenced to jail or the 
house of correction for not more than three years[.] 
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Gibson, 4 Md. App. at 239-40 (citing MD. ANN. CODE art. 27, § 388 (1967 Repl. Vol.)). 

That statute has since been recodified as Criminal Law § 2-209 of the Annotated 

Code of Maryland and is now called “Manslaughter by vehicle or vessel.” The statute 

prohibits the following: 

A person may not cause the death of another as a result of the person’s 
driving, operating, or controlling a vehicle or vessel in a grossly negligent 
manner. 
 

MD. CODE ANN., CRIM. LAW § 2-209(b) (West 2002, c. 26). (App. 11). 

 The statute is now a felony carrying up to ten years’ imprisonment for a first-time 

offender. C.L. § 2-209(d)(1). However, the legislative notes explicitly say that “[t]his 

section is new language derived without substantive change from former Art. 27, § 388.” 

See Revisor’s Note to C.L. § 2-209 (Acts 2002, c. 26). (App. 12). 

The courts have previously determined that “[t]here is no legislative history to 

which [the Court] may turn to ascertain the exact reach of [the manslaughter by vehicle 

statute], or the effect of that statute upon the common law felony of involuntary 

manslaughter.” Gibson, 4 Md. App. at 245.  

However, that did not stop previous courts from concluding that that the General 

Assembly intended to derogate common law manslaughter when committed by motor 

vehicle, and the “entire subject matter-unintended homicides resulting from the operation 

of motor vehicle.” Id. at 246; see also Gibson, 254 Md. at 399. 
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2. State v. Gibson: Preemption of Common Law Involuntary Manslaughter When 
Committed with a Motor Vehicle. 
 

In State v. Gibson, 254 Md. 399 (1969), this Court affirmed the opinion by Chief 

Judge Murphy of the Court of Special Appeals, determining that a violation of the common 

law offense of misdemeanor manslaughter by the operation of a motor vehicle was no 

longer applicable, having been repealed by Maryland’s manslaughter by automobile 

statute.  

Gibson was charged with four counts of common law misdemeanor-manslaughter 

and one count of violating the manslaughter by automobile statute. The Gibson Court gave 

due consideration to common law involuntary manslaughter convictions that were based 

upon a death occurring “in the course of committing a crime” and while doing something 

“in its nature dangerous to life” even when there is no intent to kill. Id. at 243.  

It was “against this background” that the Gibson Court examined whether the 

common law offenses could be returned against Gibson, when considered in light of the 

manslaughter by automobile statute. Id. at 243-44. 

Even though misdemeanor-manslaughter did not require a finding of “gross 

negligence” and even though it was a ten year felony offense, the Gibson Court still 

determined that the Legislature’s enactment of Section 388, which at that time was a three 

year misdemeanor and required gross negligence, “intended to treat all unintended 

homicides thereby resulting in the same way, without regard to whether the homicide 

occurred in the course of doing a lawful or an unlawful act, or whether such act was malum 

in se or merely malum prohibitum.” Id. at 246. 
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Thus, the Court of Special Appeals held that: 

[I]n enacting Section 388, the Legislature intended to deal with an entire 
subject matter – unintended homicides resulting from the operation of a 
motor vehicle – and that the common law crime of involuntary manslaughter 
when based on homicides so occurring, is in conflict with the statute and 
must yield to it to the extent of the inconsistency.  
 
Id. at 247. 

3. Blackwell v. State: Preemption of Common Law Depraved-Heart Murder When 
Committed with a Motor Vehicle. 
 

In Blackwell v. State, the Court of Special Appeals extended the rationale of Gibson 

to the charge of second-degree murder of the depraved-heart murder variety, holding that 

“in the absence of express intent, defendant could not be convicted of homicide as a result 

of the operation of his motor vehicle in a manner leading to death” because by enacting 

Section 388, “the legislature intended to preempt the subject matter of unintended 

homicides resulting from the operation of a motor vehicle.” Blackwell v. State, 34 Md. 

App. 547, 554 (1977).  

The Blackwell Court found that “the ‘careful and thorough’ language we used [in 

Gibson] did not restrict the statutory preemption to common law manslaughter, but 

specifically applied our ruling to encompass all ‘unintended homicides.’” Id. at 555. Thus, 

“the Legislature intended to deal with an entire subject matter-unintended homicides 

resulting from the operation of a motor vehicle.” Id. (internal citation omitted). Therefore, 

“[i]n the absence of evidence of intentional homicide,” the Blackwell Court held “that the 

statutory preemption applies as well to second degree murder as it did in Gibson to 

manslaughter.” Id.  
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4. Like Involuntary Manslaughter and Depraved-Heart Second-Degree Murder, 
Felony Murder is a Common Law Unintentional Homicide that Does Not 
Require an Intent to Kill, and therefore, is Preempted by the Statute. 
 

Felony murder remains a common law offense. Evans v. State, 28 Md. App. 640, 

686 n. 23 (1975), aff’d, 278 Md. 197 (1976). The felony murder rule “elevate[s] an 

unintentional killing to first degree murder” by transferring the intent and malice from the 

underlying felony. Allen, 387 Md. at 401.  

Felony-murder only requires “the general intent to do the death-producing act in the 

course of the commission” of a felony. Selby v. State, 76 Md. App. 201, 209-10 (1988), 

aff’d, 319 Md. 174 (1990). For felony-murder “the death of the victim is not only 

unintended but sometimes not even reasonably foreseen” and “[a] felony-murder has no 

necessary specific intent that harm should come to a victim, let alone that a victim should 

die.” 76 Md. App. at 212. 

It is precisely because “intent to kill” is not an element of felony murder, that the 

preemption recognized in Gibson and Blackwell applies to felony murder. Indeed, this 

Court has classified felony murder as “an unintentional killing.” Christian v. State, 405 

Md. 306, 332 (2008) (citing Allen, 387 Md. at 401). 

The application of this principle is straightforward. Even the Court of Special 

Appeals had to concede that “intent to kill is not a required element of felony murder,” and 

that Maryland courts have “found preemption in situations involving ‘unintended 

homicides resulting from the operation of a motor vehicle.’” (E. 47) (internal citations 

omitted).  
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C. The Court of Special Appeals attempted to save the conviction by creating an 
exemption to preemption that contravened its own prior precedent.  
 
The Court of Special Appeals improperly reasoned that felony murder “is not an 

unintended homicide,” because as a murder, it “must be committed with malice, a mental 

state that includes an intent to do the ‘death-producing act in the course of the commission, 

or attempted commission, of a felony.’” (E. 47-48) (citing Selby, 76 Md. App. at 210). It 

held, “[f]elony murder is not, therefore, within the scope of unintended homicides.” (E. 

48). 

The Court of Special Appeals erroneously equated “malice” of any type with the 

requirement of “intent to kill.” While malice is a necessary component of murder, malice 

is defined by “four distinct intents” including: (1) intent to kill murder; (2) intent to commit 

grievous harm murder; (3) felony murder; and (4) depraved heart murder. Charles E. 

Moylan, Jr., Criminal Homicide Law, § 2.15, p. 38 (2002). 

“The original legal fiction,” like the one employed by the Court of Special Appeals, 

“was that any of the latter three states of mind ‘implied’ the former.” Id. However, it is 

now “recognize[d] that each of these four intents is… an autonomous murderous mens rea 

in its own right and no mere evidentiary avenue to its senior sibling [intent to kill].” Id. at 

38-39.   

Therefore, “intent to kill” is the test for determining whether a homicide is 

unintended. Forbes, 324 Md. at 343. 

The intermediate court’s newfound “malice” exemption contravenes Blackwell. The 

Blackwell Court extended preemption to depraved-heart murder noting in its very opinion 
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that “[m]alice is the indispensable ingredient of murder; by its presence, homicide is 

murder; in its absence, homicide is manslaughter.” 34 Md. App. at 552 (internal citation 

omitted). 

Never since Blackwell has the Legislature acted to make malice an exemption to 

preemption of all common law unintended homicides committed by a motor vehicle.  

D. Where the State did not ask the jury to find an intentional homicide beyond a 
reasonable doubt, the intermediate court violated Harris’s constitutional rights 
by making an appellate finding that the evidence could have permitted such a 
fact.   

 
1. The United States and Maryland Constitutions guarantee that a criminal 

defendant has the right to have a jury decide all facts that are necessary to sustain 
a conviction. 
 

The United States Constitution provides that “[n]o person shall…be deprived of life, 

liberty, or property, without due process of law[.]” U.S. CONST. amend. V. (App. 1). The 

U.S. Constitution also provides that in “all criminal prosecutions, the accused shall enjoy 

the right a speedy and public trial, by an impartial jury[.]” U.S. CONST. amend. VI. (App. 

2). These rights have been extended to the States through the Fourteenth Amendment. U.S. 

CONST. amend. XIV. (App. 4). 

Similarly, the Maryland Declaration of Rights provides “[t]hat in all criminal 

prosecutions, every man hath a right…to a speedy trial by an impartial jury, without whose 

unanimous consent he ought not be found guilty.” MD. CONST. DECL. OF RTS. art. 21. (App. 

7). Moreover, “[i]n the trial of all criminal cases, the Jury shall be the Judges of Law, as 

well as of fact[.] MD. CONST. DECL. OF RTS. art. 23. (App. 8). Lastly, “no man ought to be 

taken or imprisoned or disseized of his freehold, liberties or privileges, or outlawed, or 
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exiled, or, in any manner, destroyed, or deprived of his life, liberty or property, but by the 

judgment of his peers, or by the Law of the land.” MD. CONST. DECL. OF RTS. art. 24. (App. 

9). 

This Court has previously determined that the trier-of-fact establishes the facts, not 

appellate courts. That constitutional right to a trial by jury includes “the nondelegable and 

nonremovable responsibility of the jury to decide the facts.” Allen, 423 Md. at 221 (internal 

citation omitted). It is “the jury alone who discharges the entirety of this duty[.]” Ibid.  

“It is well settled that ‘[w]here intent of the accused is an ingredient of the crime 

charged, its existence is a question of fact which must be submitted to the [trier of fact].’” 

Thornton v. State, 397 Md. 704, 714 (2007) (citing Morissette v. United States, 342 U.S. 

246, 274 (1952)). “‘[T]he question of intent can never be ruled as a question of law, but 

must always be submitted to the [trier of fact].’” Ibid. “No presumption of intent may be 

raised by law from an act.” Thornton, 397 Md. at 714. 

While intent to kill would ordinarily not be an essential element for felony murder, 

it becomes an essential element in order to sustain a common law homicide offense that is 

perpetrated by the commission of a motor vehicle. Otherwise, the offense would not exist 

because a common law unintended homicide perpetrated by a motor vehicle has been 

preempted by the manslaughter by vehicle statute.  

Thus, if intent to kill is a fact necessary to sustain this conviction, which it is, then 

that fact should have found by the jury beyond a reasonable doubt. The constitutionally-

based functions of the jury would be undermined by allowing the prosecution to establish 

facts on appeal that the jury was not asked to determine.  
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2. The Court of Special Appeals violated Harris’s constitutional rights by 
determining facts that were not determined by the jury. 
 

The Court of Special Appeals determined:   

[A]lthough [Harris] argues that the killing here was unintentional, the jury in 
this case was not asked to, and it did not specify, whether it found an 
unintentional homicide. The State argued, and the facts would have permitted 
a finding, that [Harris] intended to run over Officer Caprio when he hit the 
gas while she was standing in front of the car. 
 
(E. 48) (emphasis added). 

  This Court has previously rejected an argument that an appellate court’s 

determination that the facts could have or would have permitted a finding of intent to kill 

could exempt the common law homicide from preemption. 

In Forbes v. State, Forbes was charged with murder in a single count indictment, 

just as Harris was. The State presented evidence that Forbes intended to kill the victim. 324 

Md. at 337-38. The defense presented evidence that Forbes did not intend to kill the victim.  

The circuit court instructed the jury on first degree murder, second degree murder, 

voluntary manslaughter and involuntary manslaughter. Id. at 338. The jury acquitted 

Forbes of the first three intent to kill charges, but convicted him involuntary manslaughter. 

On appeal, this Court determined that the manslaughter by automobile statute 

preempted the conduct found by the jury to exist: namely causing a death by driving a 

vehicle in a grossly negligent manner “but without an intent to kill.” Id.  

The State sought to distinguish the facts from Gibson by emphasizing that the 

State’s evidence indicated that Forbes used his vehicle as a “weapon” and that he 
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intentionally drove his automobile at the victim. Id. at 343. The Forbes Court rejected that 

argument.  

Importantly, the Forbes Court actually found that “[t]he State’s evidence was fully 

sufficient to have convicted the defendant of murder or voluntary manslaughter.” Id. at 

343, n. 4. However, that finding was of no consequence. What mattered was that the jury 

did not find that the defendant intended to kill the victim. Id. at 343. 

Similar to Forbes, it does not matter that an appellate court could find that “the facts 

would have permitted a finding, that [Harris] intended to run over Officer Caprio[.]” (E. 

48). Accord Sequeira v. State, 250 Md. App. 161, 191 (2021) (“It did not matter that the 

jurors could have found that Hallowell had committed the uncharged felony of first-degree 

assault[.]”). 

What matters is that the jury did not make a finding that the Harris intended to kill 

Officer Caprio. See also Blackwell, 34 Md. App. at 556 (“[I]n a proper case where there is 

evidence of intentional homicide by use of an automobile, it is not improper to charge both 

crimes, and, if the evidence is sufficient, to submit both to the jury for its determination of 

which, if either, is applicable.”).  

The State had its chance to submit both intent to kill and felony murder to the jury 

for the jury to determine whether Harris possessed an intent to kill Officer Caprio.  

Alternatively, the State had the chance to submit a special verdict question to the 

jury asking them to find intent to kill. Accord Rogers v. State, 468 Md. 1, 44 (2020), cert. 

denied, 141 S. Ct. 1052 (2021) (“In the event of a jury trial, where the State seeks to have 

the defendant ordered to register as a Tier II sex offender…and the age of the victim is not 
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an element of the offense, determination of the victim’s age beyond a reasonable doubt 

could be achieved by a special verdict question submitted to the jury.”). 

The State did not do either.  

An appellate court cannot make a finding of fact regarding Harris’s intent which 

serves as the linchpin for determining whether a common law homicide perpetrated by a 

motor vehicle remains a viable common law offense, or instead, has been preempted by 

the manslaughter by vehicle statute.  

E. Stare Decisis and Legislative Acquiescence Support this Court’s Finding that 
the Entire Matter of Common Law Unintended Homicides Resulting from the 
Operation of a Motor Vehicle were Preempted by Statute. 

 
The Forbes Court noted that the manslaughter by vehicle statute “ha[s] been 

reenacted with amendments on five occasions since it was interpreted in the Gibson case, 

and the General Assembly has not changed the statute so as to modify the Gibson 

interpretation.” 324 Md. at 342. 

 Thus, “[u]nder these circumstances, a court should be most reluctant to overrule its 

prior interpretation of that statutory language” because “[t]he General Assembly is 

presumed to be aware of this Court’s interpretation of its enactments and if such 

interpretation is not legislatively overturned, to have acquiesced in that interpretation.” Id. 

(internal quotations and citations omitted). 

Since Forbes, the manslaughter by vehicle statute has been reenacted with 

amendments at least two more times, in 2002 and in 2016. (App. 12). Yet the Legislature 

has done nothing to reject the interpretations of Gibson, Blackwell, or Forbes. 
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This Court must now extend those holdings to the common law offense of felony 

murder, by continuing to find that the statutory preemption applies to all unintended 

homicides resulting from the operation of a motor vehicle. This Court should further hold 

that if the State seeks to apply an exemption to preemption, the State must submit the 

element of intent to kill to the jury to make a finding beyond a reasonable doubt.  

II. A juvenile offender who is convicted of felony murder, and who is facing a 
mandatory sentence of life imprisonment with the possibility of parole, is entitled 
to a constitutionally-heightened sentencing procedure to include consideration of 
the juvenile’s youth, the attendant circumstances, and penological justifications 
for a life sentence upon a juvenile for an unintentional killing. 

 
When the Court of Special Appeals held that Harris’s life sentence was not “grossly 

disproportionate” based upon the seriousness of the offense and the General Assembly’s 

classification of felony murder as a first-degree murder, (E. 67-68), the court fell into the 

same trap that has plagued juvenile sentences for centuries. Statutory schemes that 

prescribe harsh penalties for serious offenses may be constitutional for adults, but that does 

not make them automatically constitutional for a juvenile. Graham v. Florida, 560 U.S. 48, 

67 (2010). 

The punishment of life is not necessarily proportionate to the crime of felony murder 

when committed by a juvenile, merely because the General Assembly said that it was 

appropriate for an adult. Rather, the sentencing court must consider whether it is 

proportionate to “the criminal.” State v. Stewart, 368 Md. 26, 34 (2002). 

For a juvenile “criminal” - “youth matters in sentencing.” Jones v. Mississippi, --- 

U.S. ---, 141 S. Ct. 1307, 1316 (2021). This is because “children are constitutionally 
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different from adults for purposes of sentencing.” Miller v. Alabama, 567 U.S. 460, 471 

(2012). 

The Court of Special Appeals wrongly determined that Harris’s “youth was 

presented to the court for consideration in the presentence investigation report [ ] and by 

defense counsel.” (E. 66). 

Harris’s “age,” not his “youth,” was presented to the sentencing court – a difference 

with a meaningful distinction. Of critical importance, the sentencing court was not given 

any parameters to follow regarding consideration of youth before imposing a harsh 

sentence on a juvenile offender. This procedural flaw was found fatal in a similar context 

regarding Eighth Amendment challenges to juvenile sentences in Carter v. State, 461 Md. 

29, 341 (2018).   

A. Standard of Review 
 
A claim that a sentence constitutes cruel and unusual punishment constitutes a claim 

of an illegal sentence within the meaning of Maryland Rule 4-345. (App. 27). Randall Book 

Corp. v. State, 316 Md. 315 (1989). Where a contention is made that a sentence is illegal, 

it may be corrected at any time. Id.  

This Court must review the constitutional issue de novo. Blickenstaff v. State, 393 

Md. 680, 683 (2006). 

 

 



25 
 

B. “Youth matters in sentencing”1 when a juvenile homicide offender is facing a 
life sentence in adult court. 
 
1. “[C]hildren are constitutionally different from adults for purposes of 

sentencing.”2  
 

There are “well accepted differences between juveniles and adults” that mandate 

“[c]onstitutional limits on the punishment of juvenile offenders.” Carter, 461 Md. at 308-

09 (reviewing Roper v. Simmons, 543 U.S. 551 (2005); Graham, 560 U.S. 48; and Miller, 

567 U.S. 460).  

As the Carter Court recognized, first, “juveniles lack maturity, leading to ‘an 

underdeveloped sense of responsibility,’ as well as ‘impetuous and ill-considered actions 

and decisions[.]’’ Id. at 309 (citing Roper, 543 U.S. at 569). Second, “juveniles are more 

vulnerable or susceptible to negative influences and peer pressure due, in part, to juveniles 

having less control over their environment or freedom ‘to extricate themselves from a 

criminogenic setting[.]’” Carter, 461 Md. at 309 (citing Roper, 543 U.S. at 569). Third, 

“the personality of a juvenile is not as well formed as that of an adult, and their traits are 

more transitory and less fixed.” Carter, 461 Md. at 309 (citing Roper, 543 U.S. at 570). 

The findings of “transient rashness, proclivity for risk, and inability to assess 

consequences – both lessened a child’s ‘moral culpability’ and enhanced the prospect that, 

as the years go by and neurological development occurs, his ‘deficiencies will be 

reformed.” Miller, 567 U.S. at 472 (internal citations omitted). These premises have been 

 
1 Jones v. Mississippi, --- U.S. ---, 141 S. Ct. 1307, 1316 (2021). 
 
2 Miller v. Alabama, 567 U.S. 460, 471 (2012). 
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reviewed over the decades and the conclusions have “become even stronger” with time. Id. 

at 472, n.5. 

Critically, “none of what it said about children – about their distinctive (and 

transitory) mental traits and environmental vulnerabilities – is crime-specific. Those 

features are evident in the same way, and to the same degree, when…a botched robbery 

turns into a killing,” like felony murder in Harris’s case. Id. at 473.  

Thus, these distinctive mental traits and environmental vulnerabilities must be 

considered anytime a juvenile is being sentenced as an adult because “youth matters in 

sentencing.” Jones,141 S. Ct. at 1314, 1316. 

2. “[T]he distinctive attributes of youth diminish the penological justifications for 
imposing the harshest sentences on juvenile offenders, even when they commit 
terrible crimes.”3 
 

It was based upon these “distinctive attributes of youth,” that the Supreme Court 

determined there are “diminish[ed] [ ] penological justifications for imposing the harshest 

sentences on juvenile offenders, even when they commit terrible crimes.” Miller, 567 U.S. 

at 472 (emphasis added). Children “are less deserving of the most severe punishments.” Id. 

at 471 (citing Graham, 560 U.S. at 68) (emphasis added). 

Life with the possibility of parole is one of the State’s “most severe punishments.” 

Id. While “the death penalty is the most severe punishment[,]” Roper, 543 U.S. at 568; and 

“life without parole is the second most severe penalty permitted by law[,]” Graham, 560 

U.S. at 69 (internal quotation marks omitted); “life imprisonment with possibility of parole 

 
3 Miller, 567 U.S. at 472. 
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is also unique in that it is the third most severe.” Harmelin v. Michigan, 501 U.S. 957, 996 

(1991) (italics in original).  

The Miller Court was aptly aware of Harmelin and cited it to highlight “that a 

sentencing rule permissible for adults may not be so for children.”567 U.S. at 481. When 

the Miller Court announced that the “[i]mposition of a State’s most severe penalties on 

juvenile offenders cannot proceed as though they were not children[,]” 567 U.S. at 474 

(emphasis added), the Supreme Court did not say that juveniles should only be treated as 

children when facing death or life without parole. Rather, the Supreme Court used the 

broader category of “a State’s most severe penalties.” Id. When the court is about to impose 

“a State’s most severe penalties on [a] juvenile,” the court “cannot proceed as though they 

were not children.” Id.   

C. When a Juvenile is Convicted of the Unintentional Homicide of Felony Murder, 
the Distinctive Attributes of Youth Diminish the Penological Justifications for 
Imposing an Automatic Life Sentence.  
 
1. Justifications for imposing a state’s most severe penalties on adults who commit 

felony murder are based upon the very attributes that juveniles lack. 
 

The crime of felony murder has been deemed a “legal fiction” because it artificially 

transplants the intent to commit the underlying felony into the malice that is necessary for 

murder. Allen, 387 Md. at 401 (citation omitted). The reduced quantum of proof has caused 

the felony murder doctrine to be called “[o]ne of the most controversial doctrines in the 

field of criminal law…” Erwin S. Barbre, Annotation, What Felonies are Inherently or 

Foreseeably Dangerous to Human Life for Purposes of Felony-Murder Doctrine, 50 

A.L.R.3d 397, 399 (1973).  
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That sentiment has grown stronger when applied to juveniles. See generally, Erin 

H. Flynn, Comment, Dismantling the Felony-Murder Rule: Juvenile Deterrence and 

Retribution Post- Roper v. Simmons, 156 U. Pa. L. Rev. 1049 (2008). 

a. Reasonable foreseeability is not the same for juveniles as it is for adults. 
 

Because felony murder liability is premised upon the assumption that an individual 

who takes part in a felony should understand, foresee, and thus reasonably assume the risk 

that someone might get killed during the commission of a felony, Fisher, 367 Md. at 262, 

a judge sentencing a minor convicted as an adult must consider that what is “reasonably 

foreseeable” to an adult, is likely not “reasonably foreseeable” to a child. J.D.B. v. North 

Carolina, 564 U.S. 261, 274 (2011).  

The “artificially constructed” transferred intent for felony murder “does not count 

as intent for purposes of the Eighth Amendment” and does not justify a harsh sentence 

because: 

[T]he theory of transferring a defendant’s intent is premised on the idea that 
one engaged in a dangerous felony should understand the risk that the victim 
of the felony could be killed…Yet the ability to consider the full 
consequences of a course of action and to adjust one’s conduct accordingly 
is precisely what we know juveniles lack capacity to do effectively.  
 

Miller, 567 U.S. at 491-92 (2012) (Breyer, J., concurring).   

“[A]dolescent brains are not yet fully mature in regions and systems related to 

higher-order executive functions such as impulse control, planning ahead, and risk 

avoidance.” Id. at 472, n. 5 (internal citation omitted). Therefore, a juvenile should not be 

punished as harshly for being unable to “reasonably foresee” the same risks that an adult 

should.  
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b. A juvenile convicted of felony murder has twice diminished culpability 
than an adult. 

 
All homicides are not the same. “It is fundamental that ‘causing harm intentionally 

must be punished more severely than causing the same harm unintentionally.” Enmund v. 

Florida, 458 U.S. 782, 797 (1982) (internal citation omitted). 

“[W]hen compared to an adult murderer, a juvenile offender who did not…intend 

to kill has a twice diminished moral culpability.” Graham, 560 U.S. at 69. This twice 

diminished culpability reduces the relevance of the goals of penal sanctions – retribution, 

deterrence, incapacitation, and rehabilitation Id. at 71 (citing Ewing v. California, 538 U.S. 

11, 25 (2003).  

Therefore, “[t]he age of the offender and the nature of the crime each bear on the 

analysis.” Graham, 560 U.S. at 69. 

c. Juveniles are more likely to engage in risky behaviors and less likely to 
appreciate potential long-term consequences. 

 
Juveniles “often lack the experience, perspective, and judgment to recognize and 

avoid choices that could be detrimental to them.” J.D.B., 564 U.S. at 272. Juveniles have 

“[d]ifficulty in weighing long-term consequences” and “a corresponding impulsiveness” 

causing juveniles to make different calculations than adults. Graham, 560 U.S. at 78. 

Juveniles have difficulty thinking realistically about what may occur in the future.  

This lack of future orientation means that juveniles are both less likely to think about 

potential long-term consequences, and more likely to assign less weight to those that they 

have identified, especially when faced with the prospect of short-term rewards, causing 
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juveniles to make different calculations than adults when they participate in criminal 

conduct. Graham, 560 U.S. at 78. 

d. Juveniles are more susceptible to negative influences.  
 

“[J]uveniles are more vulnerable or susceptible to negative influences and outside 

pressures, including peer pressure.” Roper, 543 U.S. at 569 (internal citation omitted). 

“[E]xposure to deviant peers leads to increased deviant behavior and is a consistent 

predictor of adolescent delinquency.” Miller, 567 U.S. at 472, n. 5 (internal citation 

omitted). 

Therefore, a juvenile’s decision to participate in a felony is more often driven by 

fear of ostracism than rational thinking. Alison Burton, A Commonsense Conclusion: 

Creating A Juvenile Carve Out to the Massachusetts Felony Murder Rule, 52 HARV. C.R.-

C.L. L. REV. 169, 186-87 (2017) (internal citation omitted). 

e. There is diminished penological justification for imposing harsh 
sentences on juveniles convicted of felony murder. 

 
“Two primary justifications are given for the felony murder rule: deterrence and 

retribution.” Alison Burton, Note, A Commonsense Conclusion: Creating a Juvenile Carve 

Out to the Massachusetts Felony Murder Rule, 52 Harv. C.R.-C.L. L. Rev 169, 172 (2017). 

Yet, both of these justifications are wholly improper when considering juveniles. 

Deterrence does not work because “the same characteristics that render juveniles 

less culpable than adults – their immaturity, recklessness, and impetuosity, make them less 

likely to consider potential punishment.” Miller, 567 U.S. at 472; Graham, 560 U.S. at 72 

(same); Roper, 543 U.S. at 571 (same).  
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“[T]he case for retribution is not as strong with a minor” because “‘[t]he heart of 

retribution rationale’” relates to an offender’s blameworthiness and juveniles have less 

blameworthiness than adults. Miller, 567 U.S. at 472 (internal citations omitted).  

Similarly, life incapacitation is not justified for an unintentional homicide, nor is it 

justified for a youth because of a youth’s “capacity for change.” Miller, 567 U.S. at 473. 

Therefore, a juvenile’s shortcomings bear directly on the culpability of the juvenile, 

and on the type of sentence that should be imposed for a crime that may justify a severe 

sentence for an adult who should understand the risks, but not in the case of sentencing a 

juvenile who lacks the ability to understand the risks. Graham, 560 U.S. at 62.  

2. A national shift in the applicability of the felony murder rule for adults deserves 
this Court’s attention in assessing whether a state’s severe life sentence should 
be automatically imposed on a juvenile who did not intend to kill.  

 
This Court may consider objective indicia of a national consensus regarding felony 

murder in determining whether an automatic life sentence for a juvenile convicted of an 

unintentional homicide is cruel and/or unusual punishment by today’s standards of 

decency. Graham, 560 U.S. at 62.  

Current legislation in 25 states demonstrates a shift towards eliminating, limiting, 

or amending felony murder doctrines so as not to automatically result in first-degree 

murder convictions or automatic life sentences. 

Hawaii has eliminated the felony murder rule completely.4 

 
4 HAW. REV. STAT. § 707-701 (1976).  
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Various states have downgraded the severity of the offense or the sentence for 

juvenile offenders. See Colorado5, New York6, Oregon7, Pennsylvania8, Florida9, and 

North Carolina10. 

 
5 COLO. REV. STAT. § 18-3-103(b) (2021) (second-degree murder); § 18-1.3-407(2)(a)(I) 
(juveniles may not serve more than 7 years if they complete youthful offender program).  
 
6 N.Y. PENAL LAW § 125.25 (McKinney 2019) (second-degree murder); § 70.05 
(juveniles who commit felony murder shall have a minimum term of 5 years and a 
maximum of life, with the sentencing court to determine the appropriate sentence). 
 
7 OR. REV. STAT. § 163.115 (2020) (second-degree murder); § 144.397 (2019) (juveniles 
who commit felony murder shall be eligible for parole after 15 years of imprisonment, 
but nothing is intended to prevent the juvenile from being released prior to serving 15 
years of imprisonment). 
 
8 18 PA. CONS. STAT. ANN. § 2502(b) (West 1978) (second-degree murder); § 
1102.1(2012) (juveniles 15 years or older who commit second-degree murder shall be 
given a sentence of 30 years to life). 
 
9 FLA. STAT. ANN. §§ 775.082(b); 921.1401 (West 2014) (juvenile convicted of felony 
murder may not be sentenced to life imprisonment until a sentencing court considers 
Miller-type factors); § 921.1402(2)(a) (if life imprisonment is imposed, juvenile will 
automatically be entitled to a review of his sentence after 25 years). 
 
10 N.C. GEN. STAT. ANN. § 15A-1340.19B (West 2012) (for a minor, “[i]f the sole basis 
for conviction of a count or each count of first degree murder was the felony murder rule, 
then the court shall sentence the defendant to life imprisonment with parole.”). 
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Several states have downgraded the severity of the offense for all offenders. See 

Minnesota11, Missouri12, Wisconsin13, and Alaska14.  

A number of states now require independent mental states to be proven other than 

the implied malice from the commission of the underlying offense. See Delaware15, Iowa16, 

 
11 MINN. STAT. ANN. § 609.19 (West 2015) (second-degree murder with a sentence of 
not more than 40 years). 
 
12 MO. ANN. STAT. § 565.021 (West 2018) (second-degree murder); 558.011 (2021) 
(with term sentence not less than 10 years and not more than 30 years, or life 
imprisonment). 
 
13 WIS. STAT. ANN. §§ 940.03 (West 1987) (punishable by imprisonment not to exceed 15 
years in excess of the maximum term of imprisonment provided by law for the underlying 
crime). 
 
14 ALASKA STAT. § 11.41.110 (a)(3) (2019) (second-degree murder with definite term of 
15 to 99 years). 
 
15 DEL. CODE ANN. tit. 11, § 636(a)(2) (2013) (recklessly caused death required). 
 
16 IOWA. CODE ANN. §§ 707.1.; 707.2 (West 2013); State v. Ramirez, 616 N.W.2d 587, 
592 (2000) (abrogated on other grounds) (malice aforethought required). 
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Kentucky17, Michigan18, Massachusetts19, New Hampshire20, New Mexico21, and 

Vermont22.  

 
17 KY. REV. STAT. ANN. § 507.020 (West 1974); Bennett v. Com., 978 S.W.2d 322 (Ky. 
1998) (specific intent or wantonness with extreme indifference required).  
 
18 People v. Aaron & People v. Thompson & People v. Wright, 299 N.W.2d 304 (Mich. 
1980) (actual malice required).  
 
19 Commonwealth v. Brown, 81 N.E.3d 1173 (Mass. 2017) (intent or actual malice 
required).  
 
20 N.H. REV. STAT. ANN. §§ 630:1, 630:1-b (2019) (knowingly caused death required). 
 
21 State v. Marquez, 376 P.3d 815, 820 (N.M 2016) (intent to kill or knowledge that acts 
create a strong probability of death or great bodily harm required). 
 
22 VT. STAT. ANN. tit. 13, § 2301 (2018); State v. Bacon, 163 Vt. 279, 291 (1995) (wanton 
disregard for human life required). 
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Numerous states have limited the felony murder rule to the actual perpetrators of 

the homicide. See California23, Maine24, Connecticut25, New Jersey26, New York27, North 

Dakota28, Oregon29, Washington30, and Colorado31. 

Harris recognizes that the Maryland General Assembly recently failed to enact 

legislation directed at ameliorating some of the harsh consequences that come to juveniles 

convicted of felony murder. However, as history has taught, the failure of the legislature to 

act does not necessarily mean that that the statute is constitutional. Accord Carter, 461 Md. 

at 324 (This Court in Lomax v. Warden, 356 Md. 569, 581 (1999) relied upon the General 

Assembly’s failure to set forth required factors in the parole scheme to assume that the 

procedure was not broken, when it actually was.).  

 
23 CAL. PENAL CODE § 1170-95 (West 2022) (limited to those who actually killed and 
who acted with intent to kill or who were major participants in underlying felony and 
acted with reckless indifference and anyone else can petition to vacate their conviction 
and be re-sentenced). 
 
24 ME. REV. STAT. tit. 17, §202 (2020) (affirmative defense that the defendant did not 
commit the homicidal act). 
 
25 CONN. GEN. STAT. ANN. § 53a-54c (2012) (same). 
 
26 N.J. STAT. ANN. § 2C:11-3a(3) (West 2013) (same). 
 
27 N.Y. PENAL LAW § 125.25 (McKinney 2019) (same). 
 
28 N.D. CENT. CODE § 12.1-16-01 (same). 
 
29 OR. REV. STAT. § 163.115 (West 2020) (same). 
 
30 WASH. REV. CODE ANN. § 9A.32.030(1)(c)(i) (West 1990) (same). 
 
31 COLO. REV. STAT. § 18-3-103(b)(2021) (same) 
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D. Maryland’s Statutory Schemes for First-Degree Felony Murder Allowed 
Juveniles to Proceed in Adult Court as Though They Were Not Children. 

  
1. 16-Year-Olds are Treated as Adults if Charged with and Convicted of First-

Degree Murder.  
 

A child who is 16 or 17-years-old at the time the offense is committed, who is 

charged with a crime carrying a sentence of life imprisonment, shall be prosecuted as an 

adult. See MD. CODE ANN., CTS. & JUD. PROC. § 3-8A-03(d)(1) (West 2018). There is no 

statutory mechanism for judicial reevaluation of a 16 or 17-year-old charged with a crime 

carrying a sentence of life imprisonment, if the crime is first-degree murder. See MD. CODE 

ANN., CRIM. PROC. § 4-202(c)(2) (West 2021).  

The clear intent of these statutes is to remove the considerations of the 

characteristics of youth for juveniles accused of the most serious crimes carrying the State’s 

harshest sentences, and therefore, to limit the range of sentencing options to the same 

penalties that could be imposed on an adult offender.  

The Supreme Court has recognized the flaws in state statutory charging schemes 

just like Maryland’s that automatically discount consideration of a juvenile’s youth merely 

because of the seriousness of the crime, which therefore ultimately impacts the 

constitutionality of the sentence. See Graham, 560 U.S. at 67; Miller, 567 U.S. at 486-88. 

Moreover, “criminal procedure laws that fail to take defendants’ youthfulness into account 

at all would be flawed.” Miller, 567 U.S. at 473-74 (citing Graham at 76). 

Maryland’s statutory scheme also failed to account for Harris’s youth at the time of 

his sentencing hearing. Any conviction for murder carries a mandatory minimum sentence 

of life imprisonment. See MD. CODE ANN., CRIM. LAW § 2-201(b) (West 2020). This was 
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true whether the offender was an adult or a juvenile. This is still true whether murder is 

premeditated or unintentional. 

2. The lack of a process that sets forth statutory criteria for the exercise of discretion 
by decision-makers in cases involving harsh sentences for juvenile offenders has 
previously been deemed unconstitutional by this Court.  
 

In Carter v. State, this Court was asked to decide whether Maryland’s parole scheme 

for juvenile offenders serving life sentences was constitutional under the Eighth 

Amendment. 461 Md. at 295. For decades, the Governor was given discretion to grant or 

deny a juvenile offender’s request for parole “without reference to any criteria related to 

the demonstrated maturity or rehabilitation of the inmate” id. at 341; and “without any 

reference to standards.” Id. at 316 (internal citation omitted).  

The Carter Court determined that the Eighth Amendment cases for juveniles require 

a “process that complies with Graham and Miller” and that the “process must have criteria 

for the exercise of the discretion of the decision makers.” Id. at 317.  

Maryland’s unconstitutional parole scheme was only saved by the issuance of a 

2018 Executive Order which “attempt[ed] to bridge the gap between the unfettered 

discretion…given to the Governor…and the requirements of the Eighth Amendment as to 

juvenile offenders.” Id. at 343. The 2018 Executive Order provided the standards that were 

previously missing from the parole statute, namely, that the Governor must consider factors 

expressly addressing youth and its attendant circumstances, id. at 321-22, thereby bringing 

the sentences of the juvenile offenders “into compliance with the Constitution and once 

again legal[.]” Id. at 344. 
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Like the parole scheme prior to the 2018 Executive Order, Maryland’s sentencing 

scheme contains no guideposts for a sentencing court’s consideration of a juvenile’s youth 

and its hallmark features.  

In another similar context, the lack of statutory criteria for the exercise of discretion 

by a sentencing judge, would have made Maryland’s death penalty statutes violative of the 

constitution as well. While the Supreme Court death penalty cases permitted wide 

discretion for sentencers who based their decisions on “three general methods of guiding 

the discretion vested in the sentencing authority;” Maryland’s death penalty statute 

required stricter procedures to be followed before a death sentence could be deemed 

constitutional. See Tichnell v. State, 287 Md. 695, 728-29 (1980) (emphasis added). 

Maryland’s statute enumerated 18 factors that had to be considered to sufficiently “guide[] 

and focus[] the (sentencing authority’s) objective consideration of the particularized 

circumstances of the individual offense and the individual offender before it can impose a 

sentence of death.” Id. at 723 (internal citations omitted).  

Maryland’s history of providing greater procedural protections to effectuate 

substantive guarantees, continues to demonstrate the need for individualized consideration 

of specific factors in juvenile sentencing hearings. 

3. Statutes passed subsequent to Harris’s sentencing hearing highlight the 
constitutional infirmities that previously existed when decision-makers were not 
given standards to guide them in sentencing a juvenile offender.  
 

First, the General Assembly enacted Criminal Procedure Article § 6-235 “Minor 

convicted as an adult” which went into effect October 1, 2021. MD. CODE ANN., CRIM. 

PROC. § 6-235 (West 2021). (App. 14). This is a clear response to the principle that 
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juveniles are not to proceed as though they are not children when being sentenced to a 

state’s harshest penalties.  

Not only did the General Assembly ban life without parole for all juvenile homicide 

offenders, see C.P. § 6-235(2); but the General Assembly also directed sentencing courts 

to consider the fact that when “sentencing a minor convicted as an adult,” the sentencing 

court “may impose a sentence less than the minimum term required under law.” C.P. § 6-

235(1).32 (App. 14). 

With the abolition of life without parole for juvenile homicide offenders, 

consideration of youth becomes necessary “to separate those juveniles who may be 

sentenced to life…from those who may not” for the most heinous offenses, such as a 

premeditated specific intent to kill murder. Montgomery v. Louisiana, 577 U.S. 190, 209-

10 (2016).  

Second, the General Assembly enacted Criminal Procedure Article § 8-110 “Minor 

convicted as an adult; procedure to reduce duration of sentence” which went into effect 

October 1, 2021. MD. CODE ANN., CRIM. PROC. § 8-110 (West 2021). (App. 15). This 

statute permits any minor convicted as an adult, and sentenced before October 1, 2021, to 

file a motion for a reduction in sentence after the juvenile has served 20 years for the 

offense. C.P. § 8-110(a). (App. 15). At a hearing on the motion, the court “shall consider” 

 
32 Harris does not believe that C.P. § 6-235 cures the constitutional infirmities because the 
statute fails to list the factors that should be considered by the sentencing judge in deciding 
how to exercise its discretion to depart below minimum terms required under law. Cf. 
Carter, 461 Md. at 344 (It was the factors outlined and required to be considered that 
brought the parole scheme for juvenile offenders “into compliance with the Constitution 
and once again legal[.]”). 
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a host of enumerated factors relating to the offender’s youth and attendant circumstances, 

in determining whether to reduce the duration of the sentence. See C.P. § 8-110(d)(1)-(11). 

(App. 16). 

The enactment of these two statutes demonstrates the General Assembly’s attempt 

to remedy the inherent infirmities that could result in disproportionately harsh sentences 

being imposed upon juveniles convicted as adults without consideration of youth and its 

attendant circumstances. 

E. The Constitutions Demand Limitations to Ensure that a Juvenile Offender’s 
Harsh Life Sentence for an Unintentional Homicide is Not Grossly 
Disproportionate at the Time the Sentence is Imposed. 

 
1. Federal Constitutional Requirements. 

The Eighth Amendment’s prohibition of cruel and unusual punishment “guarantees 

individuals the right not to be subjected to excessive sanctions[,]” a guarantee that “flows 

from the basic ‘precept of justice that punishment for crime should be graduated and 

proportioned’ to both the offender and the offense.” Miller, 567 U.S. at 469 (internal 

citations omitted). “The concept of proportionality is central to the Eighth Amendment.” 

Graham, 560 U.S. at 59. (App. 3). 

The Miller opinion announced a substantive categorical ban of mandatory life-

without-parole sentences for juveniles, and a procedural limitation that life-without-parole 

could only be imposed upon a juvenile who is deemed “incorrigible” after the sentencer 

“follow[s] a certain process” involving consideration of a juvenile offender’s youth and its 

hallmark features. Miller, 567 U.S. at 470, 477-78,483.  



41 
 

The Miller Court outlined factors to be considered at an individualized sentencing 

hearing before a sentencing court can impose “a State’s harshest penalties.” Miller, 567 

U.S. at 477. These factors include: (1) chronological age; (2) immaturity; (3) impetuosity; 

(4) failure to appreciate risks and consequences; (5) family and home environment; (6) 

extent of participation in the conduct; (7) the way familial and peer pressures may have 

affected the juvenile; (8) inability or incapacity to help his defense; and (9) potential for 

rehabilitation. Id. 

Consideration of the “Miller” factors, was discerned as a “procedural component” 

of Miller’s holding which was “necessary to implement [its] substantive guarantee” in 

order “to separate those juveniles who may be sentenced to life without parole from those 

who may not.” Montgomery, 577 U.S. at 209-10.  

Although Miller and Montgomery were evaluating the constitutionality of a 

sentence of life without parole for a juvenile homicide offender, their opinions did not alter 

the foundational principle that “sentencing an offender who was under 18 at the time of the 

crime raises special constitutional considerations.” Jones, 141 S. Ct. at 1314. Jones did not 

change the principle that “the sentencer” still must “consider the murderer’s ‘diminished 

culpability and heightened capacity for change’” along with the juvenile’s “‘chronological 

age and its hallmark features.’” Id. at 1320 (internal citation omitted). 

2. Maryland’s Constitutional Requirements. 

The protections of Article 25 of the Maryland Declaration of Rights are broader than 

their federal counterpart. (App. 10). Accord Carter, 461 Md. at 308 n.6 (citing Thomas v. 
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State, 333 Md. 84, 103 n.5 (1993); see generally Dan A. Friedman, The Maryland State 

Constitution; A Reference Guide (2006) at pp. 24-25, 36).  

This view is supported by “the disjunctive phrasing” of “cruel or unusual 

punishment inflicted, by the Courts of Law” found in Article 25 of the Maryland 

Declaration of rights, compared to “the conjunctive phrasing” of “cruel and unusual 

punishments inflicted” found in the Eighth Amendment of the U.S. Constitution.  See 

Thomas 333 Md. at 103 n.5 (internal citations omitted). See also Harmelin, 501 U.S. at 

966-67. (App. 3, 10).  

Maryland’s use of the disjunctive phrasing was not accidental. The Eighth 

Amendment’s language was ratified in 1791. Jones, 141 S. Ct. at 1314. Article 25’s 

language was ratified in 1867. Also ratified in 1867 was Article 16 of the same Declaration 

of Rights. Notably, Article 16 uses the conjunctive phrasing of “cruel and 

unusual…penalties.” (App. 6). Clearly the framers intended to provide different meaning 

to the different phrases, and that is because the stated purposes of the two articles are 

different.  

Article 16 prohibits the making of “Law[s] to inflict cruel and unusual pains and 

penalties;” and is “directed toward legislative action.” Thomas, 333 Md. at 92. (App. 6). 

Article 25, prohibits “cruel or unusual punishment inflicted, by the Courts of Law”; and is 

“directed at action by the courts.” 333 Md. at 92. (App. 10). 

The General Assembly’s design of a first-degree murder statute that calls for a 

mandatory minimum life sentence for all offenders in adult court may not be “cruel and 

unusual” for adults pursuant to Article 16. However, it is often the case “that a sentencing 
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rule permissible for adults may not be so for children.” Miller, 567 U.S. at 480-81; see also 

Carter, 461 Md. at 308. Therefore, Article 25 serves to restrict the imposition of a general 

punishment for a general offender who commits an enumerated offense. Article 25 requires 

the courts to assess whether the imposition of a specific sentence is neither cruel, nor 

unusual, based upon the specific offender and the specific facts of the offense. See Stewart, 

368 Md. at 34; Thomas, 333 Md. at 96-97.    

Where the Legislature governs broadly over the general adult public, the courts must 

fashion a proportionate sentence for a specific offender for a specific offense. Thus, the 

need for differing language in Articles 16 and 25 becomes evident, especially in the context 

of sentencing a juvenile in adult court.  

In Leidig v. State, 475 Md. 181, 235-36 (2021), this Court recently explained that in 

numerous instances it has declined to read a Maryland constitutional provision in lockstep 

with its federal constitutional counterpart where such a divergence is necessary and 

appropriate to give full effect to the rights afforded under Maryland law.  

Therefore, it is imperative that this Court use the tools given to it by Article 25 and 

the pronouncements made in Jones v. Mississippi, regarding the states’ prerogatives to 

implement their own procedural safeguards to effectuate substantive guarantees under their 

own constitutions and criminal procedure laws. See Jones, 141 S. Ct. at 1315 n.2; id. at 

1321; id. at 1323. 
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F. The Proper Procedural Safeguards for Maryland Sentencing Courts to 
Employ When Sentencing a Juvenile Convicted as an Adult of Felony Murder 
Involve Consideration of Specific “Miller-type” Factors. 
 
This Court should now determine that the necessary process to effectuate 

substantive constitutional guarantees according to the Maryland Constitution, when 

sentencing a juvenile convicted as an adult of an unintentional homicide to the State’s harsh 

penalty of life imprisonment, requires consideration of specific Miller factors, 567 U.S. at 

477, that have been adopted in other Maryland statutes and regulations. See C.P. § 8-

110(d)(1)-(11); COMAR 12.08.01.18A(3); (4)(a)-(g); (5)(a)-(m). (App. 16, 19). 

The consideration of the qualities of youth is a prophylactic measure to protect 

against the disproportionate deprivation of liberty of a juvenile.  

Graham, Miller, and Montgomery are replete with language that the proper actor to 

consider the qualities of youth is the “sentencer”. See, Graham, 560 U.S. at 72; Miller, 567 

U.S. at 474; id. at 477; Montgomery, 577 U.S. at 206-07. 

This is especially important at a post-C.P. § 6-235 sentencing hearing. If a court is 

no longer constrained by a mandatory minimum, how is the sentencing court to exercise 

its discretion to depart below the mandatory minimum for a juvenile, without acting 

arbitrarily, unless it is guided by enumerated Miller-type factors at the time of sentencing?  
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G. As applied, Harris’s automatic life sentence for felony murder is 
unconstitutional, and the sentencing court did not properly consider youth and 
its attendant circumstances. 
 
1. The binding Maryland precedent at the time of Harris’s sentencing hearing 

instructed that sentencing courts were not required to take youth and its attendant 
circumstances into account when sentencing a juvenile homicide offender to 
Life.  

 
  Just three months prior to the August 21, 2019 sentencing hearing in Harris’s case, 

the Court of Special Appeals created binding precedent on the sentencing courts when it 

held in a reported opinion that a “defendant was not entitled to an individualized sentencing 

process that would have taken into account defendant’s youth and attendant 

circumstances” for the crime of first-degree murder committed by a juvenile. Hartless v. 

State, 241 Md. App. 77 (2019) (emphasis added). 

 Moreover, Maryland’s statutes at the time of Harris’s sentencing did not authorize 

a sentencing court to depart below a mandatory minimum life sentence. Also, at the time, 

life without parole served as the most severe punishment for a juvenile homicide offender.  

The sentencing court made clear that it was sentencing Harris for the conviction of 

felony murder, and not for premeditated murder. (E. 369). Thus, where the State was not 

seeking life without parole for felony murder, the sentencing court may have viewed a life 

sentence with parole eligibility as the next appropriate sentence for a first-degree murder.  

Further, the probation officer simply “recommended that the court impose a period 

of incarceration in this case that falls within the guideline range that is listed in the attached 

Maryland Sentencing Guidelines.” (E. 426). Yet, Maryland’s sentencing scheme made no 

distinction between Harris being a juvenile and Harris being an adult, or Harris committing 
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premeditated murder versus Harris committing felony murder. The guidelines for all 

people convicted in adult court of first-degree murder are Life to Life. (E. 333).  

Moreover, despite the wealth of information contained in Roper, Graham, Miller, 

and Montgomery, defense counsel admittedly “d[id]n’t know what’s in the mind of a 16-

year-old…[he] d[id]n’t know what’s operating in the mind of a 16-year-old with regard to 

anything[.]” (E. 368); “[he] d[id]n’t know what’s going on in the mind of a 16-year-old in 

the way they see things[.]” (E. 373).  

Therefore, while the sentencing court may have been told Harris’s age at the time 

of the offense, he was not presented the information on youth and its hallmark features in 

a meaningful way. 

 The sentencing court merely ruled as follows: 

The jury returned verdicts on three counts, burglary in the first degree; first-
degree felony murder, and theft having a value between $1500 and $25,000. 
The verdicts are guilty on those three offenses, and that is what he is here to 
be sentenced on. 
 
Having considered the presentence investigation, the victim impact, the 
Defendant’s prior record, the arguments of counsel, the allocution, the 
appropriate sentence that I’m going to impose having all factors having been 
considered is the following: 

 
With regard to the first-degree burglary, 20 years to the Division of 
Corrections; with regard to the first-degree felony murder, it will be life to 
the Division of Corrections; with regard to the theft between $1500 and 
$25,000, that would be five years to the Division of Corrections. 

 
(E. 399).  
 
Saying that it considered “all factors” does not cover the Miller-type factors when 

no Maryland statute required consideration of those factors, Hartless expressly told the 
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court it did not have to consider those factors, and defense counsel never made mention of 

them. 

2. What should have been considered was the following: 
 

a. Youth is more than a number.  

Harris was sixteen years and four months old at the time of this offense. (E. 167-

68). The sentencing court may have known Harris’s age, but “youth is more than a 

chronological fact. It is a time of immaturity, irresponsibility, impetuousness[,] and 

recklessness. It is a moment and condition of life when a person may be most susceptible 

to influence and to psychological damage. And its signature qualities are all transient.” 

Miller, 567 U.S. at 476.  

b. Peer pressure exacerbates adolescent deficiencies. 

Harris’s willingness to act as an accomplice in an “inherently dangerous” felony 

reflects the impulsiveness, failure to exercise good judgment, and inability to accurately 

assess risks that the Supreme Court has recognized are common and therefore does not 

support the presumption that his participation in those felonies reflects a malicious intent 

to kill. See Miller, 567 U.S. at 471; see also Roper, 543 U.S. at 569.  

Harris’s sentence ignores the fact that the presence of peers or high arousal settings 

can actually exacerbate adolescent deficiencies in decision-making, risk appraisal, self-

control and impulsivity. Miller, 567 U.S. 460; Graham, 560 U.S. 48; Roper, 543 U.S. 551. 

Harris had been pursued relentlessly by his friend Ward even though Harris did not wish 

to be involved because he suspected the boys were up to no good. (E. 187-93, 405). Harris 

eventually acquiesced and got into the Jeep even though he “was skeptical” and “did not 
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feel comfortable.” (E. 193-94, 198). Harris remained inside of the Jeep while his friends 

were committing the burglaries inside.  

At Linwen Way, Harris told Ward, “Let’s go back this time, because I don’t feel 

safe around here.” (E. 216). When juveniles are pressured by their peers to participate in a 

criminal act, they may do so out of a misplaced concern about fitting in, even if they do 

not condone or want to participate in the criminal activity. See Jacob T.N. Young & Frank 

Weerman, Delinquency as a Consequence of Misperception: Overestimation of Friends' 

Delinquent Behavior and Mechanisms of Social Influence, 60 S. PROBS. 334, 337 (2013) 

(internal citation omitted). Harris’s susceptibility to peer pressure and exposure to deviant 

peers should have been a major consideration for sentencing purposes.  

c. Decreased dependency on parental influence leads to increased 
dependency on peer influence. 
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Though Harris’s family and home environment were listed in the pre-sentence 

report and discussed at the hearing, they were not identified in relation to how they impact 

a juvenile’s behavior. Roper, 543 U.S. at 569. Thus, the sentencing court did not adequately 

consider Harris’s “decreased dependency on parental influence and increased dependency 

on peer influence.” See Alison Burton, A Commonsense Conclusion: Creating A Juvenile 

Carve Out to the Massachusetts Felony Murder Rule, 52 HARV. C.R.-C.L. L. REV. 169, 

186-87 (2017) (internal citation omitted).  

d. Children have diminished judgment. 

Harris attempted to escape from Officer Caprio because he was a scared black 

teenager facing a white officer in an unknown area of an unknown county. The officer not 

only trained her weapon at Harris’s head, but she actually pulled the trigger. He put his 

head down and he did not know what to do. He “just wanted to go home” – an expression 

of emotion clearly evidencing a reaction by a scared youth who found himself alone facing 

a terrifying situation. (E. 177). 

e. Penological justifications for harsh sentences become diminished. 

The prosecutor acknowledged at sentencing that Harris did not have “specific 

intent,” “premeditation” or a “deliberate and conscious” plan to kill Officer Caprio, and 

that this was not a traditional first-degree murder case. (E. 398). Yet the sentencing court 

did not distinguish why Harris was deserving of a life sentence for a murder that was not 

premeditated.   

 

 



50 
 

f. Children can be reformed. 

The sentencing court did not consider the possibility of rehabilitating Harris over 

the course of his life as he matured into adulthood, and whether a life sentence was 

appropriate for an adolescent who had not finished developing at the time the offense was 

committed. Miller, 567 U.S. at 478.  

In order to be compliant with the directives of Miller and Graham, as well as the 

State and Federal Constitutions, a sentencing court must determine whether the “distinctive 

attributes” of juvenile offenders convicted of felony murder “diminish the penological 

justifications for imposing” an automatic sentence of life imprisonment.  Miller, 567 U.S. 

at 472. This requires not just a consideration of “age” but a consideration of specified 

factors that will give meaning to the substantive guarantees that the constitutions require. 

SUMMARY AND CONCLUSION 

Until the Legislature decides to amend the manslaughter by vehicle statute, Harris 

is entitled to the benefit of this Court’s prior interpretations of the statute: the manslaughter 

by vehicle statute preempts all unintended homicides committed by motor vehicle. Thus, 

this Court must vacate Harris’s conviction for first-degree felony murder that resulted from 

the unintended death by the operation of a motor vehicle, and order a remand for re-

sentencing on the remaining burglary and theft offenses.  

If this Court does not vacate Harris’s felony murder conviction, this Court should 

find that Harris’s sentence is unconstitutional under the federal and/or Maryland 

constitutions. This Court should remand for a resentencing hearing with instructions to 

consider the specific “Miller-type” factors referenced herein and instructions that youth 



51 
 

matters at sentencing because children are constitutionally different from adults for 

purposes of sentencing, especially when they commit an unintentional homicide.  

Respectfully submitted, 

       /s/ Megan E. Coleman  
       Megan E. Coleman 

       Counsel for Petitioner 
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United States Code Annotated
Constitution of the United States

Annotated
Amendment V. Grand Jury; Double Jeopardy; Self-Incrimination; Due Process; Takings

U.S.C.A. Const. Amend. V

Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy;
Self-Incrimination; Due Process of Law; Takings without Just Compensation

Currentness

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

<Historical notes and references are included in the full text document for this amendment.>

<For Notes of Decisions, see separate documents for clauses of this amendment:>

<USCA Const. Amend. V--Grand Jury clause>

<USCA Const. Amend. V--Double Jeopardy clause>

<USCA Const. Amend. V--Self-Incrimination clause>

<USCA Const. Amend. V-- Due Process clause>

<USCA Const. Amend. V--Takings clause>

U.S.C.A. Const. Amend. V, USCA CONST Amend. V
Current through P.L. 117-80.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States

Annotated
Amendment VI. Jury Trial for Crimes, and Procedural Rights (Refs & Annos)

U.S.C.A. Const. Amend. VI-Jury Trials

Amendment VI. Jury trials for crimes, and procedural
rights [Text & Notes of Decisions subdivisions I to XXII]

Currentness

<Notes of Decisions for this amendment are displayed in multiple documents.>

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

Notes of Decisions (5988)

U.S.C.A. Const. Amend. VI-Jury Trials, USCA CONST Amend. VI-Jury Trials
Current through P.L. 117-80.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States

Annotated
Amendment VIII. Excessive Bail, Fines, Punishments

U.S.C.A. Const. Amend. VIII

Amendment VIII. Excessive Bail, Fines, Punishments

Currentness

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Notes of Decisions (6019)

U.S.C.A. Const. Amend. VIII, USCA CONST Amend. VIII
Current through P.L. 116-193.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States

Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement

U.S.C.A. Const. Amend. XIV

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;

DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the
basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

<Section 1 of this amendment is further displayed in separate documents according to subject matter,>

<see USCA Const Amend. XIV, § 1-Citizens>
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<see USCA Const Amend. XIV, § 1-Privileges>

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV, § 2,>

<see USCA Const Amend. XIV, § 3,>

<see USCA Const Amend. XIV, § 4,>

<see USCA Const Amend. XIV, § 5,>

U.S.C.A. Const. Amend. XIV, USCA CONST Amend. XIV
Current through P.L. 117-80.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Constitution of Maryland Adopted by Convention of 1867

Declaration of Rights

MD Constitution, Declaration of Rights, Art. 16

Article 16. Avoidance of sanguinary laws; cruel and unusual punishment

Currentness

That sanguinary Laws ought to be avoided as far as it is consistent with the safety of the State; and no Law to inflict cruel and
unusual pains and penalties ought to be made in any case, or at any time, hereafter.

Notes of Decisions (119)

MD Constitution, Declaration of Rights, Art. 16, MD CONST DECL OF RIGHTS, Art. 16
Current through all legislation from the 2020 Regular Session of the General Assembly.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Constitution of Maryland Adopted by Convention of 1867

Declaration of Rights

MD Constitution, Declaration of Rights, Art. 21

Article 21. Right of accused; indictment; counsel; witnesses; speedy trial; jury

Currentness

That in all criminal prosecutions, every man hath a right to be informed of the accusation against him; to have a copy of the
Indictment, or charge, in due time (if required) to prepare for his defence; to be allowed counsel; to be confronted with the
witnesses against him; to have process for his witnesses; to examine the witnesses for and against him on oath; and to a speedy
trial by an impartial jury, without whose unanimous consent he ought not to be found guilty.

Notes of Decisions (1827)

MD Constitution, Declaration of Rights, Art. 21, MD CONST DECL OF RIGHTS, Art. 21
Current with all legislation from the 2021 Regular Session of the General Assembly and emergency effective legislation from
the 2021 First Special Session. Some statute sections may be more current, see credits for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

App. 7

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?guid=N584222609B5B11DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?guid=N5863DB309B5B11DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.Document)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N4CF01B209CD611DB9BCF9DAC28345A2A&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Document)


Article 23. Trial by jury, MD CONST DECL OF RIGHTS, Art. 23

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

West's Annotated Code of Maryland
Constitution of Maryland Adopted by Convention of 1867

Declaration of Rights

MD Constitution, Declaration of Rights, Art. 23

Article 23. Trial by jury

Effective: December 1, 2010
Currentness

<Article effective until approval of amendments proposed by Acts 2021, c. 809, § 1. See, also, Art. 23 effective after approval
of amendments proposed by Acts 2021, c. 809, § 1.>

In the trial of all criminal cases, the Jury shall be the Judges of Law, as well as of fact, except that the Court may pass upon
the sufficiency of the evidence to sustain a conviction.

The right of trial by Jury of all issues of fact in civil proceedings in the several Courts of Law in this State, where the amount
in controversy exceeds the sum of $15,000, shall be inviolably preserved.

Credits
Acts 1949, c. 407, ratified Nov. 7, 1950; Acts 1969, c. 789, ratified Nov. 3, 1970; Acts 1977, c. 681, ratified Nov. 7, 1978; Acts
1992, c. 205, ratified Nov. 3, 1992; Acts 1992, 206, ratified Nov. 3, 1992; Acts 1998, c. 322, § 1, ratified Nov. 3, 1998; Acts
2006, c. 422, § 1, ratified Nov. 7, 2006; Acts 2010, c. 480, § 1, ratified Nov. 2, 2010.

Notes of Decisions (536)

MD Constitution, Declaration of Rights, Art. 23, MD CONST DECL OF RIGHTS, Art. 23
Current with all legislation from the 2021 Regular Session of the General Assembly and emergency effective legislation from
the 2021 First Special Session. Some statute sections may be more current, see credits for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Constitution of Maryland Adopted by Convention of 1867

Declaration of Rights

MD Constitution, Declaration of Rights, Art. 24

Article 24. Due process

Currentness

That no man ought to be taken or imprisoned or disseized of his freehold, liberties or privileges, or outlawed, or exiled, or, in
any manner, destroyed, or deprived of his life, liberty or property, but by the judgment of his peers, or by the Law of the land.

Credits
Acts 1977, c. 681, ratified Nov. 7, 1978.

Notes of Decisions (1632)

MD Constitution, Declaration of Rights, Art. 24, MD CONST DECL OF RIGHTS, Art. 24
Current with all legislation from the 2021 Regular Session of the General Assembly and emergency effective legislation from
the 2021 First Special Session. Some statute sections may be more current, see credits for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Constitution of Maryland Adopted by Convention of 1867

Declaration of Rights

MD Constitution, Declaration of Rights, Art. 25

Article 25. Excessive bail and fines; cruel or unusual punishment

Currentness

That excessive bail ought not to be required, nor excessive fines imposed, nor cruel or unusual punishment inflicted, by the
Courts of Law.

Notes of Decisions (188)

MD Constitution, Declaration of Rights, Art. 25, MD CONST DECL OF RIGHTS, Art. 25
Current through all legislation from the 2020 Regular Session of the General Assembly.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

West's Annotated Code of Maryland
Criminal Law (Refs & Annos)

Title 2. Homicide
Subtitle 2. Murder and Manslaughter

MD Code, Criminal Law, § 2-209
Formerly cited as MD CODE Art. 27, § 388

§ 2-209. Manslaughter by vehicle or vessel

Effective: October 1, 2016
Currentness

“Vehicle” defined

(a) In this section, “vehicle” includes a motor vehicle, streetcar, locomotive, engine, and train.

Prohibited

(b) A person may not cause the death of another as a result of the person's driving, operating, or controlling a vehicle or vessel
in a grossly negligent manner.

Name of crime

(c) A violation of this section is manslaughter by vehicle or vessel.

Penalty

(d)(1) Except as provided in paragraph (2) of this subsection, a person who violates this section is guilty of a felony and on
conviction is subject to imprisonment not exceeding 10 years or a fine not exceeding $5,000 or both.

(2)(i) A person who violates this section, having previously been convicted under this section, § 2-210, § 2-503, § 2-504, §
2-505, § 2-506, or § 3-211 of this article, or § 21-902 of the Transportation Article, is guilty of a felony and on conviction is
subject to imprisonment not exceeding 15 years or a fine not exceeding $10,000 or both.

(ii) For the purposes of application of subsequent offender penalties under subparagraph (i) of this paragraph, a conviction
for a crime committed in another state or federal jurisdiction that, if committed in this State would constitute a violation
of this section, § 2-210, § 2-503, § 2-504, § 2-505, § 2-506, or § 3-211 of this article, or § 21-902 of the Transportation
Article, shall be considered a violation of this section.

Charging document
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(e)(1) An indictment or other charging document for manslaughter by vehicle or vessel is sufficient if it substantially states:

“(name of defendant) on (date) in (county) killed (name of victim) in a grossly negligent manner against the peace, government,
and dignity of the State.”.

(2) An indictment or other charging document for manslaughter by vehicle or vessel need not set forth the manner or means
of death.

Credits
Added by Acts 2002, c. 26, § 2, eff. Oct. 1, 2002. Amended by Acts 2016, c. 517, § 1, eff. Oct. 1, 2016; Acts 2016, c. 518,
§ 1, eff. Oct. 1, 2016.

Formerly Art. 27, § 388.

Editors' Notes

LEGISLATIVE NOTES

Revisor's Note (Acts 2002, c. 26):

This section is new language derived without substantive change from former Art. 27, § 388.

In subsection (a) of this section, the former references to an “automobile” and a “car” are deleted in light of the
broad reference to a “motor vehicle”.

In subsection (b) of this section, the reference to “the person's” driving, operating, or controlling a vehicle or vessel
is added for consistency with Subtitle 5 of this title.

In subsection (d) of this section, the former reference to a “jail or the house of correction” is deleted for consistency
within this article. Currently, inmates are sentenced to the custody of a unit such as the Division of Correction and
then are placed in a particular facility. See CS § 9-103.

In subsection (e)(1) of this section, the phrase “against the peace, government, and dignity of the State” is added
to comply with Md. Constitution Art. IV, § 13, which requires that an indictment “conclude, ‘against the peace,
government and dignity of the State”’.

Also in subsection (e)(1) of this section, the former reference to “unlawfully” killing is deleted as surplusage.

In subsection (e)(2) of this section, the reference to the manner “or” means of death is substituted for the former
reference to the manner “and” means of death for consistency with § 2-208 of this subtitle.

Defined terms: “County” § 1-101

“Person” § 1-101

“Vessel” § 2-101
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Notes of Decisions (160)

MD Code, Criminal Law, § 2-209, MD CRIM LAW § 2-209
Current with legislation effective through July 1, 2021, from the 2021 Regular Session of the General Assembly. Some statute
sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Criminal Procedure (Refs & Annos)

Title 6. Trial and Sentencing (Refs & Annos)
Subtitle 2. Sentencing (Refs & Annos)

Part II. Sentencing Procedures

MD Code, Criminal Procedure, § 6-235

§ 6-235. Minor convicted as an adult

Effective: October 1, 2021
Currentness

Notwithstanding any other provision of law, when sentencing a minor convicted as an adult, a court:

(1) may impose a sentence less than the minimum term required under law; and

(2) may not impose a sentence of life imprisonment without the possibility of parole or release.

Credits
Added by Acts 2021, c. 61, § 1, eff. Oct. 1, 2021.

MD Code, Criminal Procedure, § 6-235, MD CRIM PROC § 6-235
Current with all legislation from the 2021 Regular Session of the General Assembly and emergency effective legislation from
the 2021 First Special Session. Some statute sections may be more current, see credits for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Criminal Procedure (Refs & Annos)

Title 8. Other Postconviction Review (Refs & Annos)
Subtitle 1. In General (Refs & Annos)

MD Code, Criminal Procedure, § 8-110

§ 8-110. Minor convicted as an adult; procedure to reduce duration of sentence

Effective: October 1, 2021
Currentness

Application of section

(a) This section applies only to an individual who:

(1) was convicted as an adult for an offense committed when the individual was a minor;

(2) was sentenced for the offense before October 1, 2021; and

(3) has been imprisoned for at least 20 years for the offense.

In general

(b)(1) An individual described in subsection (a) of this section may file a motion with the court to reduce the duration of the
sentence.

(2) A court shall conduct a hearing on a motion to reduce the duration of a sentence.

(3)(i) The individual shall be present at the hearing, unless the individual waives the right to be present.

(ii) The requirement that the individual be present at the hearing is satisfied if the hearing is conducted by video conference.

(4)(i) The individual may introduce evidence in support of the motion at the hearing.

(ii) The State may introduce evidence in support of or in opposition to the motion at the hearing.

(5) Notice of the hearing under this subsection shall be given to the victim or the victim's representative as provided in §§
11-104 and 11-503 of this article.
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Considerations before court determines to reduce sentence

(c) Notwithstanding any other provision of law, after a hearing under subsection (b) of this section, the court may reduce
the duration of a sentence imposed on an individual for an offense committed when the individual was a minor if the court
determines that:

(1) the individual is not a danger to the public; and

(2) the interests of justice will be better served by a reduced sentence.

Factors to consider when determining whether to reduce sentence

(d) A court shall consider the following factors when determining whether to reduce the duration of a sentence under this section:

(1) the individual's age at the time of the offense;

(2) the nature of the offense and the history and characteristics of the individual;

(3) whether the individual has substantially complied with the rules of the institution in which the individual has been
confined;

(4) whether the individual has completed an educational, vocational, or other program;

(5) whether the individual has demonstrated maturity, rehabilitation, and fitness to reenter society sufficient to justify a
sentence reduction;

(6) any statement offered by a victim or a victim's representative;

(7) any report of a physical, mental, or behavioral examination of the individual conducted by a health professional;

(8) the individual's family and community circumstances at the time of the offense, including any history of trauma, abuse,
or involvement in the child welfare system;

(9) the extent of the individual's role in the offense and whether and to what extent an adult was involved in the offense;

(10) the diminished culpability of a juvenile as compared to an adult, including an inability to fully appreciate risks and
consequences; and

(11) any other factor the court deems relevant.
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Court’s decision in writing; contents

(e)(1) The court shall issue its decision to grant or deny a motion to reduce the duration of a sentence in writing.

(2) The decision shall address the factors listed in subsection (d) of this section.

Timing of second and third motion to reduce sentence

(f)(1) If the court denies or grants, in part, a motion to reduce the duration of a sentence under this section, the individual may
not file a second motion to reduce the duration of that sentence for at least 3 years.

(2) If the court denies or grants, in part, a second motion to reduce the duration of a sentence, the individual may not file a
third motion to reduce the duration of that sentence for at least 3 years.

(3) With regard to any specific sentence, an individual may not file a fourth motion to reduce the duration of the sentence.

Credits
Added by Acts 2021, c. 61, § 1, eff. Oct. 1, 2021.

MD Code, Criminal Procedure, § 8-110, MD CRIM PROC § 8-110
Current with all legislation from the 2021 Regular Session of the General Assembly and emergency effective legislation from
the 2021 First Special Session. Some statute sections may be more current, see credits for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Maryland Regulations
Title 12. Department of Public Safety and Correctional Services

Subtitle 08. Parole Commission (Refs & Annos)
Chapter 01. General Regulations (Refs & Annos)

COMAR 12.08.01.18

.18 Consideration for Parole.

Currentness

A. General.

(1) The Commission shall have the exclusive power of parole release. In determining whether a prisoner is suitable for
release on parole, the Commission considers:

(a) The circumstances surrounding the crime;

(b) The physical, mental, and moral qualifications of persons who become eligible for parole;

(c) Whether there is reasonable probability that the prisoner, if released on parole, will remain at liberty without
violating the laws; and

(d) Whether the release of the prisoner on parole is compatible with the welfare of society.

(2) The Commission also considers the following criteria:

(a) Whether there is substantial risk the individual will not conform to the conditions of parole;

(b) Whether release at the time would depreciate the seriousness of the individual's crime or promote disrespect for
the law;

(c) Whether the individual's release would have an adverse affect on institutional discipline;

(d) Whether the individual's continued incarceration will substantially enhance his ability to lead a law abiding life
when released at a later date.
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(3) When deciding if an inmate serving a life sentence for a crime committed while younger than 18 years old is suitable
for parole, the Commission shall consider whether the inmate has adequately demonstrated maturity and rehabilitation
since commission of the crime.

(4) In addition to the factors contained in § A(1)--(3) of this regulation, the Commission shall consider the following
mitigating factors, to which it affords appropriate weight, in determining whether an inmate who committed a crime as
a juvenile is suitable for release on parole:

(a) Age at the time the crime was committed;

(b) The individual's level of maturity and sense of responsibility at the time of the crime was committed;

(c) Whether influence or pressure from other individuals contributed to the commission of the crime;

(d) Whether the prisoner's character developed since the time of the crime in a manner that indicates the prisoner will
comply with the conditions of release;

(e) The home environment and family relationships at the time the crime was committed;

(f) The individual's educational background and achievement at the time the crime was committed; and

(g) Other factors or circumstances unique to prisoners who committed crimes at the time the individual was a juvenile
that the Commissioner determines to be relevant.

(5) To make these determinations the Commission shall examine:

(a) The inmate's prior criminal and juvenile record and the inmate's response to prior incarceration, parole or probation,
or both;

(b) The inmate's behavior and adjustment and the inmate's participation in institutional and self-help programs,
including progression to Division of Correction facilities with a less restrictive security classification;

(c) The inmate's vocational, educational, and other training;

(d) The inmate's current attitude toward society, discipline, and other authority, etc.;

(e) The inmate's past use of narcotics, alcohol, or dangerous controlled substances;
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(f) Whether the inmate has demonstrated emotional maturity and insight into the inmate's problems;

(g) Any reports or recommendations made by the sentencing judge, the institutional staff, or by a professional
consultant such as a physician, psychologist, or psychiatrist;

(h) The inmate's employment plans, occupational skills, and job potential;

(i) The inmate's family status and stability;

(j) The inmate's ability and readiness to assume obligations and undertake responsibilities;

(k) The adequacy of the inmate's parole plan and the availability of resources to assist the inmate;

(l) The circumstances surrounding the crime, which diminish in significance as a consideration after the initial parole
hearing; and

(m) Any other factors or information which the Commission may find relevant to the individual inmate's consideration
for parole.

(6) The Commission may recommend that an inmate serving a sentence for a crime committed while younger than 18
years old progress to a facility with a less restrictive security classification, as provided in § E(4) of this regulation, and
if the inmate:

(a) Has completed all programming and treatment options available at the inmate's current security level;

(b) Would be afforded the opportunity to demonstrate parole suitability if placed in a lower security classification, or
would benefit from the privileges, programming, and treatment programs that are available only at a less restrictive
security classification; or

(c) Was previously found to be suitable for release by the Commission.

(7) Any risk assessment tool used by the Commission for determining the risk of an inmate shall include dynamic risk
factors as a method for assessing risk and shall require the healthcare professional administering the tool to exercise
independent clinical judgment in assessing risk.

(8) In deciding whether to recommend parole for an inmate serving a sentence of life imprisonment, the Commission may
not consider whether the inmate has successfully completed a period of work release if the inmate has never been eligible
for work release.
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B. Hearings.

(1) An application for parole is not necessary, and an application need not be made by an inmate or on his behalf.

(2) A record shall be maintained of the mandatory hearing dates, noting on the record the time when each prisoner must
receive parole consideration.

(3) The Commission shall conduct hearings at the State penal and correctional institutions and the county jails and detention
centers in accordance with a schedule to be determined by the Commission and as required by the laws of the State.

(4) Hearings shall be conducted by a hearing examiner, a commissioner acting as a hearing examiner, or by two or more
commissioners in accordance with the appropriate statutory requirements of each case.

C. Procedure.

(1) A parole hearing is actually an interview of the inmate, and attendance shall be restricted to parole personnel and
a representative of the institution. On occasions, others may be invited by the Commission to attend, provided their
attendance does not impede the prisoner being interviewed. The hearings are private and shall be held in an informal
manner, allowing the prisoner the opportunity to give free expression to his views and feelings relating to his case. Formal
presentations by an attorney, relatives, and others interested are not permitted at the parole hearings. Attorneys, relatives,
and others who are interested in the inmate may discuss the relative merits or other factors of the case with the Commission
at its executive offices, any time before or after a parole hearing.

(2) A parole hearing conducted by a parole commissioner or hearing examiner shall be electronically or stenographically
recorded to preserve a record for appeal.

(3) Except as provided in § C(4) of this regulation, the recording shall:

(i) Be destroyed 30 days after the hearing unless an appeal has been taken under the provisions of Regulation .19
of this chapter; or

(ii) In cases of appeal, be destroyed upon conclusion of the appeal hearing.

(4) The recording of a parole hearing conducted for an inmate serving a life sentence for a crime committed while younger
than 18 years old shall be retained until the conclusion of the inmate's next parole hearing, or until the final disposition of
any action seeking judicial review of the Commission's decision, whichever is later.

(5) Absent any unusual circumstances, the inmate's classification counselor shall attend all hearings concerning that inmate.
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(6) The classification counselor, or other member of the institutional staff who has knowledge of relevant facts, shall
be available to provide new information which may have developed since the completion of the reports provided to the
Commission, and to assist in answering questions which may arise concerning institutional policy.

D. Parole Grant.

(1) Release on parole may not be granted unless recommended by a hearing examiner or acting hearing examiner and
approved by a parole commissioner, or when required by law, by the affirmative vote of not less than two commissioners.

(2) When concurrence of at least two commissioners is required by law to grant parole, in the event of lack of concurrence,
the case shall be continued and heard with a third commissioner present. The opinion of the majority shall represent the
decision of the Commission.

E. Decisions.

(1) At the end of a parole interview, the inmate shall be verbally informed of the hearing examiner's recommendation, or
of the decision in cases heard by two or more commissioners.

(2) A written copy of the hearing examiner's recommendation and the Commission's action relative to the recommendation,
or a written copy of a Commission panel's decision shall be prepared and served upon the prisoner in accordance with
Correctional Services Article, §§ 7-306 and 7-307, Annotated Code of Maryland. A copy of the written decision shall be
retained in the Commission's file on the prisoner and in the prisoner's institutional base file.

(3) A parole commissioner or hearing examiner issuing a written decision denying parole to an inmate serving a life
sentence for a crime committed while younger than 18 years old shall:

(a) Include specific findings as to why the inmate has failed to demonstrate suitability for parole;

(b) Affirm that the Commission, in reaching the decision to deny parole, considered:

(i) The diminished culpability of youth;

(ii) The hallmark features of youth; and

(iii) An individual's capacity for growth and maturation;

(c) State why the Commission has determined that the inmate has not yet demonstrated sufficient maturity and
rehabilitation;
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(d) To the extent possible, provide guidance to the inmate that may improve the inmate's likelihood of demonstrating
suitability at the next parole hearing;

(e) Provide specific recommendations with regard to programming and treatment, as appropriate; and

(f) Notify the inmate of the right to seek judicial review of the decision as permitted by law.

(4) If a parole commissioner or hearing examiner determines that an inmate serving a life sentence for a crime committed
while younger than 18 years old is nearing suitability for parole, the Commission shall:

(i) Indicate that determination within the inmate's parole decision; and

(ii) Recommend that the inmate be transferred to a facility with a less restrictive security classification.

(5) If the Commission's decision is to rehear the inmate's case at a later date and if the parole rehearing is open to the public
under COMAR 12.08.02, the rehearing may be held up to 90 days later than the rehearing date specified in the decision.

(6) Information shall be disclosed to the inmate in accordance with Regulation .17C(5) of this chapter.

(7) If the Commission requires additional information, it may defer issuing a decision pending receipt of the information
and, upon receipt of the information, shall promptly:

(a) Render and serve a final decision; or

(b) Conduct another interview with the inmate before making a final decision.

(8) If the Commission decides not to recommend parole for an inmate serving a life sentence for a crime committed while
younger than 18 years old, the Commission shall provide a copy of the decision to the inmate within 18 months of the
parole hearing.

(9) If the Commission decides to recommend parole for an inmate serving a life sentence for a crime committed while
younger than 18 years old, the Commission shall forward the recommendation to the Governor within 12 months of the
parole hearing.

(10) For an inmate serving a life sentence for a crime committed while younger than 18 years old, the Commission shall
provide the inmate with timely written notice of the inmate's status in the parole process when:

(a) A risk assessment has been ordered;
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(b) A risk assessment has been received;

(c) The case will be considered en banc; and

(d) The case has been forwarded to the Governor with a recommendation for parole.

(11) Upon request from the inmate or the inmate's representative, the Commission shall disclose to the inmate or the
inmate's representative the inmate's current status in the parole process.

(12) The Commission may neither permanently refuse parole to an inmate serving a life sentence for a crime committed
while younger than 18 years old, nor schedule any rehearing in excess of 10 years from the date of the previous hearing.

F. Effective Date of Parole.

(1) A decision to parole does not become effective for release of the inmate until the parole order is presented and accepted
by him. An inmate shall be released on parole as soon as practicable after a favorable decision unless:

(a) The Commission has specified a deferred release date; or

(b) The investigation of the community plan of the individual indicates that he would be without means of support,
is likely to be unemployed upon his release, or is without a satisfactory home plan.

(2) A prisoner may not be released from confinement without an approved parole plan.

G. Special Conditions for Release. The Commission may, when it deems it necessary for the safety and welfare of the individual
or the safety of the public, impose reasonable special conditions to be complied with before release on parole or from time
to time during the period of parole supervision. These conditions shall be such that compliance can be accomplished by the
exercise of reasonable effort by the parolee.

H. Institutional Behavior Following Favorable Parole Action.

(1) When an effective date for release has been set by the Commission, release on that date is conditioned upon the
continuance of good prison conduct. In those cases where the inmate's behavior is such that a re-evaluation of a previously
established parole date should be made, it shall be the responsibility of the warden or superintendent of the institution of
confinement to promptly provide the Commission with details of this behavior.
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(2) Upon receipt of the information, the Commission may take such action as it deems appropriate under the circumstances
including suspending release and rescheduling the inmate for an interview, after which the Commission may either cancel
the parole order, delay the inmate's release, or grant the parole.

I. Early Initial Hearings.

(1) The Commission may, in its discretion, grant early initial parole hearings before the mandatory hearing date.

(2) The sentencing judge, the prosecuting attorney, or the inmate may write to the Commission requesting early parole
hearings, setting forth the reasons for the request.

(3) Institutional personnel, over the signature of the warden or superintendent, or both, may write the Commission and
request an early hearing, setting forth the reasons for the request.

(4) Wardens or superintendents, or both, may make recommendations for early parole hearings.

(5) The Commission may adopt a policy for uniform scheduling of hearings in advance of the mandatory date in accordance
with such specific plan as it may from time to time establish.

(6) Considerations of the Commission for early hearings are:

(a) The inmate's prior criminal record;

(b) The nature and circumstances of the crime;

(c) The length of the sentence;

(d) The amount of time served and the inmate's institutional adjustment;

(e) The date of the inmate's regularly scheduled hearing;

(f) The reasons set forth in the request for an early hearing;

(g) Adjustment to prior parole or probation supervision.

(7) Authority to grant early initial hearings lies solely within the discretion of the Commission and cannot be delegated.
Unless a uniform policy for advancing parole hearings has been adopted by the Commission, a hearing may not be advanced
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in individual cases except by a majority vote of those commissioners considering the question, and in any event, by at least
three commissioners. An order to advance the hearing shall be in writing and included in the case file.

Credits
Amended Oct. 24, 2016; Sept. 20, 2021.

Complete through Maryland Register Vol. 48, Issue 23 dated Nov. 5, 2021. Some sections may be more current, see credits
for details.

COMAR 12.08.01.18, MD ADC 12.08.01.18

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Maryland
Maryland Rules

Title 4. Criminal Causes
Chapter 300. Trial and Sentencing

MD Rules, Rule 4-345

RULE 4-345. SENTENCING--REVISORY POWER OF COURT

Effective: January 1, 2020
Currentness

(a) Illegal Sentence. The court may correct an illegal sentence at any time.

(b) Fraud, Mistake, or Irregularity. The court has revisory power over a sentence in case of fraud, mistake, or irregularity.

(c) Correction of Mistake in Announcement. The court may correct an evident mistake in the announcement of a sentence if
the correction is made on the record before the defendant leaves the courtroom following the sentencing proceeding.

Cross reference: See State v. Brown, 464 Md. 237 (2019), concerning an evident mistake in the announcement of a sentence.

(d) Desertion and Non-Support Cases. At any time before expiration of the sentence in a case involving desertion and non-
support of spouse, children, or destitute parents, the court may modify, reduce, or vacate the sentence or place the defendant
on probation under the terms and conditions the court imposes.

(e) Modification Upon Motion.

(1) Generally. Upon a motion filed within 90 days after imposition of a sentence (A) in the District Court, if an appeal has not
been perfected or has been dismissed, and (B) in a circuit court, whether or not an appeal has been filed, the court has revisory
power over the sentence except that it may not revise the sentence after the expiration of five years from the date the sentence
originally was imposed on the defendant and it may not increase the sentence.

Cross reference: Rule 7-112 (b).

Committee note: The court at any time may commit a defendant who is found to have a drug or alcohol dependency to a
treatment program in the Maryland Department of Health if the defendant voluntarily agrees to participate in the treatment,
even if the defendant did not timely file a motion for modification or timely filed a motion for modification that was denied.
See Code, Health--General Article, § 8-507.

(2) Notice to Victims. The State's Attorney shall give notice to each victim and victim's representative who has filed a Crime
Victim Notification Request form pursuant to Code, Criminal Procedure Article, § 11-104 or who has submitted a written
request to the State's Attorney to be notified of subsequent proceedings as provided under Code, Criminal Procedure Article, §

App. 27

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?guid=ND4CC33B09CCE11DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?guid=NE57641109CCE11DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MarylandStatutesCourtRules?guid=NE79613D09CCE11DB9BCF9DAC28345A2A&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048548059&pubNum=0000536&originatingDoc=N36B95D00118D11EA8D85D136C641FF9C&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000028&cite=MDHGS8-507&originatingDoc=N36B95D00118D11EA8D85D136C641FF9C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016763&cite=MDCPCS11-104&originatingDoc=N36B95D00118D11EA8D85D136C641FF9C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016763&cite=MDCPCS11-503&originatingDoc=N36B95D00118D11EA8D85D136C641FF9C&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)


RULE 4-345. SENTENCING--REVISORY POWER OF COURT, MD R CR Rule 4-345

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2

11-503 that states (A) that a motion to modify or reduce a sentence has been filed; (B) that the motion has been denied without a
hearing or the date, time, and location of the hearing; and (C) if a hearing is to be held, that each victim or victim's representative
may attend and testify.

(3) Inquiry by Court. Before considering a motion under this Rule, the court shall inquire if a victim or victim's representative
is present. If one is present, the court shall allow the victim or victim's representative to be heard as allowed by law. If a victim
or victim's representative is not present and the case is one in which there was a victim, the court shall inquire of the State's
Attorney on the record regarding any justification for the victim or victim's representative not being present, as set forth in Code,
Criminal Procedure Article, § 11-403 (e). If no justification is asserted or the court is not satisfied by an asserted justification,
the court may postpone the hearing.

(f) Open Court Hearing. The court may modify, reduce, correct, or vacate a sentence only on the record in open court, after
hearing from the defendant, the State, and from each victim or victim's representative who requests an opportunity to be heard.
The defendant may waive the right to be present at the hearing. No hearing shall be held on a motion to modify or reduce the
sentence until the court determines that the notice requirements in subsection (e)(2) of this Rule have been satisfied. If the court
grants the motion, the court ordinarily shall prepare and file or dictate into the record a statement setting forth the reasons on
which the ruling is based.

Cross reference: See Code, Criminal Procedure Article, § 8-302, which allows the court to vacate a judgment, modify a
sentence, or grant a new trial for an individual convicted of prostitution if, when the crime was committed, the individual was
acting under duress caused by the act of another committed in violation of Code, Criminal Law Article, § 11-303, the prohibition
against human trafficking. See Code, Criminal Law Article, § 5-609.1 regarding an application to modify a mandatory minimum
sentence imposed for certain drug offenses prior to October 1, 2017, and for procedures relating thereto.

Source: This Rule is derived in part from former Rule 774 and M.D.R. 774, and is in part new.

Credits
[Adopted April 6, 1984, eff. July 1, 1984. Amended Oct. 5, 1992, eff. Jan. 1, 1993; Nov. 1, 2001, eff. Jan. 1, 2002; May 11,
2004, eff. July 1, 2004; Nov. 8, 2005, eff. Jan. 1, 2006; May 8, 2007, eff. July 1, 2007; March 9, 2010, eff. July 1, 2010; Nov.
1, 2012, eff. Jan. 1, 2013; June 20, 2017, eff. Aug. 1, 2017; April 9, 2018, eff. July 1, 2018; Nov. 19, 2019, eff. Jan. 1, 2020.]

Notes of Decisions (316)

MD Rules, Rule 4-345, MD R CR Rule 4-345
Current with amendments received through November 15, 2020.
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