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Bar Counsdl, on behdf of the Attorney Grievance Commission (AGC), petitioner, and & the
direction of the Review Board, filed apetition with this Court for disciplinary action againgt Thomas J.
M ooney, Esquire, respondent, pursuant toMaryland Rule 16-709(a)? Inthepetition, Bar Counsdl dleges
violationsof Rules1.1,1.3,1.4,5.1,5.3,7.1, 8.1, and 84 of theMaryland Rules of Professond Conduct
(MRPC) and Maryland Rule 16-812 based on four separate complaintsfiled against respondent. This
Court referred the matter to The Honorable Michaegl D. Mason of the Circuit Court for Montgomery
County to conduct an evidentiary hearing and mekefindingsof fact and conclusonsof law in accordance
with Maryland Rules 16-709(b) and 16-711(a).® After an evidentiary hearing, Judge Mason found, by
clear and convincing evidence, that respondent violated MRPC 1.1, 1.3, 1.4,5.1, 5.3, 8.1, and 8.4.
Respondent filed in this Court extengve exceptionsto thefindings of factsand condusons of lawv mede by
Judge Mason. Aswe shdl indicate, we accept some of the court’ sfindings of facts and proposed
condusonsaf law, and do not acoept cartain of itsfindingsand condusons. We shdl suspend respondent
indefinitdy, with permissionto gpply for readmission after ninety days. Termination of respondent’s
suspensionissubject to respondent engaging, at hisexpense, amonitor acceptableto Bar Counsdl, who

will oversee respondent’ s practice of law and respondent’ s accounting for funds entrusted to him for a

! Mr. Mooney was admitted as amember of the Bar of this Court on December 19, 1990. He
maintainsan officefor the practice of law a 818 Roeder Road, Suite409, Siver Soring, Maryland 20910.

?Rule16-709(a) Satesthat: “[c]harges againg an atorney shdll befiled by the Bar Counsdl acting
at the direction of the Review Board.”

% Rule 16-709(b) states that the “ Court of Appeals by order may direct that the charges be
trangmitted to and heard in any court and shall designate thejudgeor judgesto hear the chargesand the
clerk responsible for maintaining the record in the proceeding.”

Rule16-711(a) datesthat a“written satement of thefindingsof factsand condusionsof law shall
be filed in the record of the proceedings and copies sent to al parties.”



period of two years, and who will provide Bar Counsd monthly reportsfor oneyear and quarterly reports
thereafter.
|. Facts

Thisdisciplinary action arose out of the complaints of four of Mr. Mooney’ sdients Ms Francds
L. Greenhill, Ms. Betty Johnson, Mr. Mevin Pogell, and Ms. Dee Dee Cunningham. The court heard
testimony from Ms. Greenhill, Ms. Johnson, Ms. Cunningham, Mr. Mooney, Ms. Natdija Djurickovic,
and Mr. DennisF. Biennas.> The petition came before the court on December 1, 1999. From the
evidentiary record made below, Judge Mason made findings of fact with respect to each complaint.

Complaint of FrancisL. Greenhill

In responseto hisletter of solicitation,® respondent wasretained by Ms. Greenhill inthelatter part
of October 1997 to represent her inacriminal case set for January 22, 1998 in the Digtrict Court of
Maryland, sitting in Prince George' s County. She paid respondent afee of gpproximatdy $325.00. Ms
Greenhill met with respondent in November to discussthefactsof her case. Respondent entered his
gopearancein Ms Greenhill’ scase on November 7, 1997. Subsequently, Ms. Greenhill attemptedto call

respondent on the telephoneon numerousoccasons. Therecord reflectsthat respondent neither took nor

*Ms. NatdijaDjurickovic, Esguire, wasemployed by respondent as an associate atorney from
approximately April 1997 to July 1998. During her employment with respondent, shewas primarily
involved in trying criminal casesin Prince George's County.

®>Mr. Biennasisaninvestigator with the Attorney Grievance Commission (Bar Counsd). Hewas
assigned to investigate the complaints against respondent.

®Hislettersto Ms. Greenhill, Mr. Postell, and Ms Cunningham all stated the samellanguage: “You
need someonewho will fight for your rightsin the court system. | am such aperson,” and “We stand by
your side and ensure your rights are not ignored.”
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returned any of her calls.

Respondent falled to gppear as counsd for Ms Greenhill a the January 22, 1998 trid. That day,
a thedirection of the court, Ms. Greenhill telephoned respondent’ s office and wastold that he was not
there. When shereturned to court, she decided to proceed pro se. The casewas dismissed becauseno
witnesses appeared to testify against her.

Severd weeksl|ater, whileMs Greenhill wasin court on an unrelated métter, she saw respondent
heading into court with another dient. She confronted him concerning hisfailureto gopear a her trid and
requested her money back. He offered her no explanation for hisfallureto gopear, but told her to cdl his
officetoinquire about getting arefund. Shetheregfter cdled hisoffice numeroustimes, but was never adle
to contact respondent. On one occasion, respondent’ sreceptionist told Ms. Greenhill that respondent no
longer worked a thet office. Ms. Greenhill then filed acomplaint with Bar Counsd. Approximeatdy two
monthsafter Bar Counsdl contacted respondent concerning Ms. Greenhill’ scomplaint, her $325.00 fee
was refunded and she received a letter of apology from respondent.  Ms Djurickovictedtified
that shewas hired by regpondent in 1997 for the primary purpose of handling casesin Prince George's
County. Althoughthemgority of her caseswereintheDidrict Court, she occasondly handled circuit
court cases. Shefurther tedtified that respondent had neither discussed the Greenhill case with her nor
assgneditto her. Both Ms. Djurickovic and respondent described their generd processof “assgning”
cases. Ms. Djurickovic was assgned acase when shewas given the casefile by respondent or the case
filewasothewiseleft for her by respondent inthe office. Thisusudly occurred goproximeatdy aweek in
advance of trial.

During theinvestigation of Ms Greenhill’ scomplaint, regpondent told an investigetor for petitioner

-3



that because Ms. Djurickovic handled most of hisfirm’ scasesin Prince George s County, and that Ms,
Greenhill’ scasewasin Prince George sCounty, and he could not find Ms. Greenhill’ sfile, heassumed thet
he had assigned the caseto her. He conceded, however, that he may have neglected to assgn the case.
Additiondly, he offered no explanation asto: (1) why he nather recaived nor returned Ms Greenhill’ scalls
and (2) why hisreceptionist would havetold Ms. Greenhill that heno longer worked & hisoffice. Findly,
headsotold Mr. Biennas, theinvestigator, that when Ms Djurickovic arrived in court, Ms Greenhill’ scase
had already been “nolle prossed” when in fact the case actually had been dismissed.

Based upon theaforementi oned findings of fact, Judge M ason concluded that respondent viol ated
the following rulesin his representation of Ms. Greenhill:

1. MRPC 1.1 (Competence) by failing to provide competent representation to Ms. Greenhill;

2.MRPC 1.3 (Diligence) by failing to act with reasonablediligencein representing Ms. Greenhill;

3. MRPC 1.4 (Communication) in failing to respond to the client’ sinquiries after hisfalureto
appear for atrial and by failing to appear at the trial itself;

4. MRPC 8.1 (Bar admission and disciplinary metters) by telling the bar investigator thet the case
had been assgned to an associate when the evidence indicated that no such assgnment took placeand
respondent was aware of that fact when he made that statement; and

5. MRPC 8.4 (Misconduct) by attempting to midead the bar investigator by suggesting that the
casehad actudly been assigned to an associate, by failing to gppear for trid, and by fasely representing

to the court a the disciplinary hearing that he could not remember what hgppened inthis case becausehe



did not have afile.”

Complaint of Betty Johnson

Onor around September 1997, respondent was retained by M s. Johnson to represent her minor
son, Clifton Haggins, in the Circuit Court for Prince George' s County, in connection with thecrimina
chargeof atempted murder. Ms. Johnson specificaly asked respondent about filing apetitiontowaive
thejurisdiction of thecircuit court (areversewaiver) and he agreed to do so aspart of hisrepresentation.
Such a petition was never filed by respondent.

After retaining respondent, Ms. Johnson attempted to contact him by telephone on anumber of
occasons. Therecord reflectsthat on at least one occasion, she was ableto spesk with him and during
their conversation he assured Ms. Johnson that he would go to thejail to visit her son, who was

incarcerated. Clifton Hagginsinformed hismother, Ms. Johnson, that respondent never cametovigt.

Ms. Djurickovic testified that respondent assigned Mr. Haggins caseto her in January of 19982

A lineentering her gppearancewasfiled inthecase on October 21, 1997; however, shedid not Sgnit and

’ Judge M ason a so determined that respondent did not violate MRPC 5.3 (Responsibilities
regarding non-lawyer ass stants) and 7.1 (Communications concerning alawyer’ s services) inthe
representation of Ms. Greenhill. Concerning MRPC 5.3, the court found thet the saff gavethedlient's
messages to respondent; he smply faled to respond. Concerning MRCP 7.1, the court found that the
datementscontained in theletter were not false or mideading a thetimethet they weremade. Therewas
no evidence before the court that respondent did not intend to live up to the promise of hisletter, even
though he did not.

® Respondent offered conflicting tatements asto when he assigned the caseto Ms. Djurickovic.
Hetedtified that he had assgned the caseto her early on and thought she waas doing what was necessary;
however, in hisanswer to the petition, he admitshe did not assign the case to her until late February of
1998. Both statements were rejected by the hearing court.
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testified thet shewasunawarethat it had beenfiled. Shed sotestified that when shewasassigned thecase,
therewasnofile.® Assuch, she had to go to court to get information concerning the case. While
conducting thisresearch, she naticed that no motionshad beenfiled on Mr. Hagginsbehdf. Accordingto
the docket entries, shefiled sandard motionsto suppresson February 3, 1998. Shedsotedtified that at
no time did respondent inform her that Mr. Haggins was a minor at the time of his alleged crime.™

Ms Djurickovic further tedtified that one of thefirg things she noticed when reviewing the casefile
wasthat acourt date had been set on aday when shedready had atrid scheduled in Frederick County.
Shetold respondent that because of this prior commitment shewould not be ableto represant Mr. Haggins
In responseto thisinformation, regpondent sad that hewould take care of the matter and asked only that
she have the motions continued to thetrid date so hewould only haveto makeonetripto court. The
docket entry shows that, on March 6, 1998, the motions were continued to the trial date.

Ms. Johnson tedtified that she contacted respondent gpproximately aweek prior to her son'strid
date, and a that time heinformed her that M's. Djurickovic would be handling her son’'scase. Ms Johnson
got Ms Djurickovic' s phone number from respondent, called her, and left amessage & her office™ When
shedid not hear fromMs. Djurickovic, Ms. Johnson made saverd callsto her pager number, which the

officehad given her. After not getting aresponse, she cdled the pager onefind timeand put the numbers

° Respondent denies thisfact. The court believed the testimony of Ms. Djurickovic.

Therecord reflectsthat Mr. Hagginswasfifteen yearsold a thetime of thedleged crimeand
that he was being tried as an adult.

1 |t appears that Ms. Djurickovic maintained a separate office from that of respondent.
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911 dong with the call back number.”* During thistime, Ms. Djurickovic wasinvolved in taking
depogtionsinan unrdaed matter. During arecessfrom the depogitions, she responded to Ms. Johnson's
last page. They briefly discussed Mr. Haggins scase. It wasthe one and only conversation between the
twowomen. OnMarch 17, 1998, in responseto thefacts outlined, supra, Ms. Johnson notified the court
that shewas dismissing respondent and saeking other counsd. OnMarch 20, 1998, judt three daysbefore
trial, new counsel entered their appearance in the case.

Based upon theaforementi oned findings of fact, Judge M ason concl uded that respondent viol ated
the following in his representation of Ms. Johnson:

1. MRPC 1.1 infailing to represent Mr. Haggins in a competent manner;

2. MRPC 1.3 infailing to act either diligently or promptly in representing his client;

3. MRPC 14 infailing to mest with hisclient, or otherwise discussthe casewith Mr. Hagginsor
Ms. Johnson for a period of over four months; and

4. MRPC 84 inaccepting Mr. Haggins casefor representation and theresfter taking no actionto
providerepresentation and further misrepresenting to hisclient’ smother that hewastaking such efforts.
Judge Mason further found that respondent attempted to midead the court by testifying in the court hearing
that he believed he had given the caseto Ms. Djurickovic in atimely fashion and reasonably believed that

she was taking necessary action.”

2 putting 911 with aregular number isacommonway to let page recipients know that the call
concernsan urgent matter that requiresanimmediatecall back. Evidently, Ms. Johnson felt that because
her son wasgoing totrid to face atempted murder charges asan adult in aweek and thet she had not yet
gotten a chance to speak to the attorney representing him, there was an emergency.

1 Judge M ason a so determined that respondent did not violate MRPC 5.3 (Responsibilities
(continued...)
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Complaint of Melvin Postell

Inresponseto hisletter of solicitation, respondent wasretained by Mr. Pogtdl, on or about March
26, 1998, to represent him at atria scheduled for March 30, 1998 before the Digtrict Court, in Prince
George' sCounty. Mr. Pogtell paid afee of $600.00 for the representation. Ontheday of thetrid, an
unknown member of respondent’ sseff told Mr. Pogtd| over thetd ephonethat hedid not have to gopear
a thetrid.* Inrdiance on thisinformation, Mr. Postell did not appear. Neither respondent nor any
representative from his office appeared for Mr. Postell’ strial.

Shortly after March 30, 1998, Mr. Pogtell learned that abench warrant had been issued for his
ared. Hecdled respondent and was put throughto Ms. Djurickovic. Shetold Mr. Pogtd| to turn himsdlf
into thepolice, to which Mr. Postell replied that their office should post any necessary bond. Ms.
Djurickovic explained to Mr. Pogtdl| that shewould haveto discussthat matter with respondent. When
shelater discussed theissuewith respondent, he said hewould take care of thematter. Subsequently, Mr.
Postell turned himself in to the authorities. Respondent filed a motion to rescind the bench warrant.

Concerning hisfallureto gppear, respondent indicated to theinvestigator for Bar Counsdl, Mr.
Biennas, that he had assgned the caseto Ms. Djurickovic. Ms. Djurickovic testified that she had never
been assigned Mr. Postell’ s case and only became aware of it after thefailure to appear, when Mr.

Pogd|’ scdl wasforwarded to her. Because of thistestimony, and because (1) thetrid wasset for March

13(....continued)
regarding nonHawyer assgtants) in the representation of Ms. Johnson. Thereisno evidence that the Saff
failed to put through her calls to respondent. He simply did not return the calls.

“1tisnot clear from the evidence which of respondent’ s staff memberstold Mr. Postell not to
appear. Respondent denies that he authorized any such statement to be made.
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30, 1998 and, according to theexhibits, respondent did not enter hisappearancein the caseuntil March
26, 1998; and (2) respondent, not Ms. Djurickovic, drafted the motion to rescind the bench warrant, Judge
Mason found that respondent gave Mr. Biennas false information.

Based upon theaforementioned findings of fact, Judge Mason cond uded that respondent violated
several of the Maryland Rules of Professional Conduct in his representation of Mr. Postell.

1. The court found that respondent violated MRPC 1.1 and 1.3 by failing to provide competent
and diligent representation to Mr. Pogtdl. Hefound that respondent not only failed to gppear for trid, he
failed to do anything except makea hdf-hearted effort to have the bench warrant rescinded. Hedid not
includethe most important piece of information — that hisclient wastold by someonein respondent’s
office that he did not have to be in court that day.

2. It found thet he violated MRPC 1.4 by failing to kegp Mr. Pogd| informed about the Satus of
his case.

3. It found thet he violated MRPC 5.3 (Responsibilitiesregarding nonlawyer assistants). The Court
found that respondent failed to meke any reasonable effortsto ensure that hisadminigrative staff would
accurady informthedientsof thedatusof their cases. Only intheabsence of any such reesonebleefforts
could agtuation arise where amember of hisstaff would tell aclient that he did not have to gppear for
trial. ™

4.1t dsofound that he violated MRPC 8.1 because respondent falsdly informed the bar investigetor

that he had assgned the caseto hisassodate. The court found that, a best, repondent intended to assign

> By March 30, 1998, the trial date of this case, respondent was well aware of his office's
administrative problems revealed in the Greenhill case.
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the case, but knew by the time he spoketo the bar investigator that Ms. Djurickovic had never gotten the
case.

5. Andly, Judge Mason found that respondent, by reason of hisactions described above, violated
MRPC 84. Additiondly, ashas been noted, according to the court, respondent aitempted to deceive the
bar investigator regarding hishandling of thecase. Further, thejudgefound that whileit may havebeen
technically correct inthemaotion to rescind the bench warrant to assert that the defendant did not know thet
he had to gppear in court, the satement was mideading. Judge Mason reasoned that if counsd had been
candid with the hearing court and informed the court thet the dlient had been erroneoudy informed not to
gppear, the chances of having the bench warrant recalled may have been subgtantialy higher. Instead,
counsel simply stated that the client did not know he had to be in court without explanation.

Inaddition tofinding that respondent mided the court in the way he phrased themotionto rescind
the bench warrant in the Postdl | case, Judge M ason found that respondent wias not candid when hetestified
inthedisciplinary court hearing itsdlf, that he.could not recall what hisinvestigation had revesled inrepect
tothiscase. Hehad to havefound out why the dient failed to gppear before he could filethemotioninthe
Pogtd | caseto rescind the bench warrant. Judge Mason reasoned that, becauise respondent was dready
beinginvestigated by Bar Counsd at that timein the Greenhill matter, it wasinconcelvabl ethat respondent
would have discovered and then forgotten what he had learned regarding Mr. Postell’ s case. ™

Complaint of Dee Dee Cunningham

1 Judge M ason determined that respondent did not violate MRPC 5.1 (Responsibilities of a
partner or supervisory lawyer), and MRPC 7.1 in the representation of Mr. Pogtell. Concerning MRPC
5.1, hefound respondent wastheonly lawyer involved inthiscase. Concerning MRPC 7.1, seenote7,
supra.
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Respondent wasretained by Ms. Cunningham to represent her in connection with an assault trid
scheduled for May 28, 1998. Ms. Cunningham ingsted that she wasinnocent and presented respondent
withalig of witnesseswho had observed thefight from which thechargesarose, who she assarted would
testify on her bendf. Additionaly, shetold repondent of the existence of certain medicd recordsthat
would corroborate her verson of what had occurred. After theinitial meeting, but beforethetrid, Ms.
Cunningham sent afax to respondent reminding him of the witnessesand medica records. Moreover,
before the trial, she made repeated unsuccessful efforts to reach respondent.

Ontheday of thetrial, respondent did not gppear. Instead, Ms. Djurickovic arrived late. Ms.
Cunningham had no prior contact with Ms. Djurickovic. Although Ms. Djurickovic had afile, shehad
received no information about the witnesses or themedical records from respondent. Ms. Djurickovic
tedtified that respondent hed given this caseto her on the afternoon of the day beforetrid. 1t wasnaot until
her initid discusson with Ms. Cunningham that Ms. Djurickovic learned that Ms. Cunningham had
requested that regpondent obtain medica records and subpoenawitnesses. Redizing that neither task had
been parformed, Ms Djurickovic recommended that the case be continued in order to Ssecurethewitnesses
and obtainthemedica records. However, Ms. Cunningham elected to go forward with thetrid . Ms.
Cunninghamwasconvicted, but offered aprobation beforejudgment. Sherefused the probation before
judgment in order to preserveher gppedl rights. Accordingly, aguilty verdict apparently wasentered

against her. After an appea was noted, Ms. Cunningham promptly fired respondent and his firm.

" Ms. Cunningham swore out acrosswarrant againg the aleged victim, which, asof thetime of
thetrid, had not been served. The Prince George sCounty sheriffstold Ms. Cunningham that they would
only servethewarrant if the case proceeded to trid and thevictim identified himsdlf on thewitnesssand.
Both Ms. Cunningham and Ms. Djurickovic testified that this happened.

-11-



Respondent testified on December 1, 1999 that he could not locate hisfile and wastherefore
unsureasto how the casewas handled; however, in aletter to Bar Counsdl dated September 15, 1998,
concerning Ms. Cunningham’ scomplaint, hewrote: “I reviewed thefile and spoketo my associate Ms.
Djurickovicconcerningthismatter.” JudgeMason foundit difficult to believethat regpondent had smply
forgotten what helearned when he spoketo hisassociate about acasethat Bar Counsd wasinvestigating.
Additiondly, respondent testified that he could not dispute that he had been given the names of witnesses
and that he had failed to subpoenathem. He also conceded that it was possible that he gave Ms.
Djurickovicthefilethenight beforethetrid. Based upon the aforementioned findingsof fact, Judge Mason
concluded that respondent violated the following in his representation of Ms. Cunningham:

1. MRPC 1.1 by failing to provide competent representation due Ms. Cunningham;

2. MRPC 1.3 by failing to act with reasonable diligence and promptnessin representing Ms.
Cunningham;

3. MRPC 14 infailing to respond to any of Ms. Cunningham’ s phone calls or correspondence
prior to the trial and in failing to respond to her letter of June 12, 1998," following the triad;

4. MRPC 5.1 because the system s&t up by respondent to providefilesto Ms. Djurickovic for the

Prince George' s County caseswaswoefully inadequate, it was not reasonably designed to make surethat

18 Respondent’ s letter wasin responseto Bar Counsd’ sthird |etter about the complaint. Bar
Counsd wrotefour lettersto respondent concerning Ms. Cunninghan’ scomplaint (dated August 6, 1998,
September 1, 1998, September 14, 1998, and September 17, 1998). This|letter was respondent’ sonly
reply. Bar Counsel sent the September 17th | etter to addressthe previoudy raised questions. Respondent
never replied.

¥ This|etter dismissed respondent as Ms. Cunningham'’ s counsel and discussed apossible
overpayment.
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Ms. Djurickovicrecaived thefilesin atimely fashion and to ensurethat shereceived notice that she had
been assigned to a given case; and

5. MRPC 8.4 by virtue of theviolations of the MRPC as set out, supra; by failing to respond to
Bar Counsd’ srequest for informationregarding Ms Cunningham’ scomplaint; and by attemptingtomidead
the court by testifying that he could not recall what had occurred in this case.

[I. Discussion

Aswe stated in Attorney Grievance Commission v. Gavin, 350 Md. 176, 189, 711 A.2d

193, 200 (1998):

This Court hasorigina and completejurisdiction over attorney disciplinary
proceedings. Md. Rule 16-709b; Attorney Grievance Comm' nv. Adams, 349 Md.
86, 93, 706 A.2d 1080, 1083 (1998); Attorney Grievance Comm' nv. Glenn, 341
Md. 448, 470, 671 A.2d 463, 473 (1996); Attorney Grievance Comm' n v. Kent,
337 Md. 361, 371, 653 A.2d 909, 914 (1995); Attorney Grievance Comm'n v.
Powel, 328 Md. 276, 287, 614 A.2d 102, 108 (1992). Under our independent review
of the record, we must determine whether the findings of the hearing judge are based on
clear and convincing evidence. The*“hearing court’ sfindings of fact are primafacie
correct and will not be disturbed unless they are shown to be clearly erroneous.”
Attorney Grievance Comm' n v. Garland, 345 Md. 383, 392, 692 A.2d 465, 469
(1997) (citing Attor ney Grievance Comm' n v. Goldsborough, 330 Md. 342, 347,
624 A.2d 503, 505 (1993)). Accordingly, the ultimate decision asto whether alawyer
hasviolated professond rulesrestswiththisCourt. Garland, 345Md. at 392,692 A.2d
at 469; Attorney Grievance Comm' nv. Breschi, 340 Md. 590, 599, 667 A.2d 659,
663 (1995).

Respondent’s Exceptions™
Complaint of FrancisL. Greenhill

% Judge Mason determined that respondent did not violate MRPC 5.3 and 7.1 in the
representation of Ms. Cunningham. See supra note 7.

?l Respondent exceptsto numerousirreevant factsthat are not materia tothe outcome of this
matter. Assuch, weonly addressthe exceptionsthat either refer to specificruleviolaionsor thet are
relevant to our holding.
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Judge Mason found that respondent wasinviolationof MRPC 1.1, 1.3, 1.4, 8.1, and 84 for his
actions conducted in the representation of Ms. Greenhill. Respondent exceptsto the findingsthat he
violated MRPC 1.1, 1.4, 8.1, and 8.4.

a. MRCP 1.1 (Competence), MRPC 1.3 (Diligence),
& MRPC 1.4 (Communication)

While respondent concedesthat no lawyer from his office gppeared a Ms. Greenhill’ strid and
admitsthat such practice may be aviolation of MRPC 1.3, he arguesthat it does not make out aclear
violation of MRPC 1.1. We disagree. MRPC 1.1 states:

A lawyer shall provide competent representation to aclient. Competent
representation requiresthelegd knowledge, skill, thoroughness and preparation reasonably
necessary for the representation.

Respondent falled to provide Ms. Greenhill with any representation, much less competent representation.
Insteed, heleft Ms. Greenhill to fend for hersalf when her day in court arrived. When the court directed
that shecall her attorney, she cdled his office and wastold that hewas not there. Asto aspecific case,
such a complete failure of representation is the ultimate incompetency.

We have held that it is unacceptable for an attorney to appear in court for atrial or other
proceeding unprepared, and that such practicemay condtituteaviolation of MRPC 1.1. SeeAttorney
Grievance Comnr n v. Ficker, 349 Md. 13, 39-40, 706 A.2d 1045, 1057-58 (1998) (Ficker II).
An attorney who does not even show up for the court gppearance violatesthe same rule, aosent sufficient
explanation. Aswe said in Ficker 11, 349 Md. at 39-40, 706 A.2d at 1057-58:

The Comment to Rule 1.1 explains, in that regard:

“Competent handling of a particular matter includesinquiry into and
analysisof thefactua and legal elements of the problem, and use of

-14-



methods and procedures meeting the standards of competent
practitioners. It aso includes adequate preparation. The required
attention and preparation aredetermined in part by what isat sake. . . "

The requirement of adequate preparation haslong been recognized as part of a
lawyer’ sresponsibility to provide competent representation, and it is not without
sgnificancethat, in the current Code of Professonal Responsibility embodied in the
MLRPC, theduty to provide competent representationis given “the place of honor asthe
firg ingredient inthelawyer-client rlationship.” 1 GEOFFREY C.HAZARD, JR.ANDW.
WILLIAM HODES, THE LAW OF LAWYERING, 2d ed. § 1.1:101 (1997). Former DR
6-101(A)(2) precluded alawyer from handling ameatter “without preparation adequatein
the circumgtances,” and thefallureto make aproper investigation of thefactsof acase
prior totrid hasled to discipline. See In Re Conduct of Chambers, 292 Or. 670, 642
P.2d 286, 291 (1982); People v. Felker, 770 P.2d 402 (Col0.1989). See also
Lamar v. American Finance System of Fulton Cty., Inc., 577 F.2d 953, 955 (5th
Cir.1978), noting the duty in a non-disciplinary context.

Respondent did not adequately represent Ms. Greenhill because hefalled to gppear for her trid. When
Ms Greenhill retained respondent in October of 1997 for her crimind trid set for January 22, 1998, dearly
it was her intention to have him represent her intria thet day. Hisfalureto gppear in court for hisdient’'s
trial isincompetent representation.

Respondent acknowledgesthet hisfallureto gppear a Ms Greenhill’ strid may beaviolation of
MRPC 1.3. MRPC 1.3 statesin rlevant partthat “[a] lawyer shdl act with reasonable diligenceand
promptnessin representing adient.” Heexcepts, however, tothe court’ sfinding that he violated MRPC
1.4in“faling torespond to the client’ sinquiries after hisfallureto gppear for atrid” and “by falingto
appear at thetrial itself.” MRPC 1.4 states:

(& A lawyer shdl keep aclient reasonably informed about thestatus of ametter
and promptly comply with reasonable requests for information.

(b) A lavyer shdl explain amatter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.
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We overrule hisexception and hold that respondent’ sactionsviolated both MRPC 1.3and 1.4. Aswe
stated in Attorney Grievance Commission v. Montgomery, 296 Md. 113, 120, 460 A.2d 597, 600
(1983) (Montgomery 1), the*lack of communication with one' sclient, for whatever reason, isametter
of continuing concern to the public. Moreover, this Court has consistently regarded neglect and
Inattentivenessto aclient’ sintereststo be[an ethica violation] warranting the imposition of some
disciplinary sanction.” Montgomery | involved fivedifferent casesinwhich theatorney repeatedly faled
to return communicationsfrom dientsand neglected tofiletimdy damson their behdf. Thesxty-day
suspensonin Montgomery | gpparently did not deter the attorney; helater wasfound to have neglected
three more casesin which he aso failed to communicate with hisclients. Attorney Grievance
Commission v. Montgomery, 318 Md. 154, 567 A.2d 112 (1989) (Montgomery I1). Thissecond
set of violations led to his disbarment.

In Attorney Grievance Comm' nv. Ficker, 319 Md. 305, 572 A.2d 501 (1990) (Ficker 1),
wedistiplined an atorney who in two Sseparate cases neglected to file his gopearance pursuant to Maryland
Rule4-214(a) or to gppear in court on behdf of hisdients Mr. Ficker argued beforethis Court that under
former Codeof Professiond Responsibility (Code) Disciplinary Rule (DR) 6-101(A)(3),” asinglefailure
to gppear did not amount to“ neglect” of alegd métter. He based hisargument onthecommentto DR 6-

101. We noted, however, that we interpreted DR 6-101 more broadly than the comment. In addition,

2 The Code of Professiona Responsibility was replaced by the current Maryland Rules of
Professond Conduct on April 15, 1986, effective January 1, 1987. DR 6-101(A)(3) provided: “A lawyer
shdl not . . . [n]eglect alegd matter entruedtohim.” The comment to MRPC 1.3 citesDR 6-101 asits
earlier Codeof Professond Respongbility counterpart, dthough thelanguage of thetworulesdiffer. The
comment to MRPC 1.4 notesthat the rule has no counterpart in the Code of Professond Responsihility.
The comment, however, does state that DR 6-101 and MRPC 1.4 are analogous.
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we had dready hed in Montgomery | that asinglefalure to gppear could congtitute aviolation of DR
6-101(A)(3). Thus, Mr. Ficker' sfalureto gppear in each case condtituted “neglect.” Id. at 311-12, 572
A.2d at 504.

In the present case, Judge Mason found thet respondent hed violated MRPC 1.3 for hisfalureto
gppear, and MRCP 1.4 for failing to gppear aswell ashis subsequent failureto respond to the attempted
communicationsby Ms. Greenhill. The comment to MRPC 1.3 gatesin rlevant part, “[u]nlessthe
relaionshipisterminated asprovidedin Rule 1.16, alawvyer should carry throughto condusondl maiters
undertaken for aclient.” The comment to MRPC 1.4 providesthat “[€]ven when aclient delegates
authority tothelawyer, the client should be kept advised of the satusof thematter.” Therecord reflects
that after thar initid meating and hisfiling of gopearance, respondent had no contact with Ms. Greenhill until
she happenedto seehim heading into court with ancther dient severd weeksafter her trid. Thus, asof
November 1997, respondent effectively ceased al communicationswith Ms Greenhill regarding the Satus
of her case or what actionshe might take on her behdf. Not only did he not answver or return her telephone
cdls but hefalled to gppear a her scheduledtrid. Itwasonly by achancelater megting that Ms. Greenhill
wasableto confront respondent and request that herefund her money. During thair exchange, respondent
continuedto evadeMs. Greenhill by offering no explanation for hisactionsandtelling her tocdl hisoffice
toinquire about getting arefund. When shetheresfter called hisoffice numeroustimes shewasnever adle
to contact respondent. On oneoccas on, respondent’ sreceptionist eventold Ms Greenhill that respondent
no longer worked there.  Only after Ms. Greenhill filed acomplaint and Bar Counsdl contacted
respondent concerning that complaint, was her $325.00 fee refunded and aletter of apology received.

Respondent clearly did not carry through al mattersundertaken for Ms. Greenhill; he did not even gppear
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a hertria. Additionaly, when she attempted to collect the refund, to which shewas clearly entitled,
respondent not only failed to communicate with Ms. Greenhill, but aninference can be drawn fromthe
evidencethat heavoided her. Respondent was forthcoming with said refund and gpology only after Ms.
Greenhill’s complaint to the Bar Counsel. Respondent clearly violated MRPC 1.3 and 1.4.
b. MRPC 8.1 (Bar admission and disciplinary matters)

Respondent exceptsto thefinding by Judge Mason that helied to or decelved the bar investigator,
Mr. Biennas, when heindicated that the Greenhill case had been assgned to an assodae, Ms. Djurickovic.
Weagreswith repondent and shdll grant thisexception. Although Judge Mason ultimately conduded thet
respondent’ s satementsto the investigator were not accurate, the evidence does not support by clear and
convinang evidenceafinding that repondent knew a therdevant timethat thefileshed not been physcaly
given to Ms. Djurickovic or that he intended to mislead the investigator.

MRPC 8.1 states in relevant part:

[A] lawyer . . . in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or
(b) fail to discloseafact necessary to correct amisapprenension known by the

person to have arisenin the matter, or knowingly fail to respond to alawful demand for

information from an admissonsor disciplinary authority, except that thisRule does not

require disclosure of information otherwise protected by Rule 1.6.

InMaryland, afinding of decait and misrepresentationinadisciplinary action must befound to be
intentional. Attorney Grievance Comn'nv. Clements, 319 Md. 289, 298, 572 A.2d 174, 179

(1990) (holding thet it isnecessary “to establish that the dishonesty, fraud, deceit or misrepresentationis

intentiond”). Thus, in order to establish itscase againg respondent, Bar Counsd isrequired to provewith
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dear and convinang evidence thet respondent’ s supposed fa se satements were made with the knowledge
that such statementswerefa sewhen he made them. See Attorney Grievance Comm' nv. Glenn, 341
Md. 448, 470,671 A.2d 463, 474 (1996) (“Theburdenison Bar Counsd to establishthedlegationsby
clear and convincing evidence.”); Attorney Grievance Comm'nv. Kemp, 335Md. 1,9, 641 A.2d
510, 514 (1994) (“To be suganed, thefindings of fact of ahearing court must be supported by dear and
convincing evidence.”). We have defined the clear and convincing evidence Sandard as“morethana
preponderance of the evidence and lessthan evidence beyond areasonabledoulat. . . " Berkeyv. Ddlia,
287 Md. 302, 320, 413 A.2d 170, 178 (1980) (quoting Whittington v. Sate, 8 Md. App. 676, 679
n.3, 262 A.2d 75, 77 n.3 (1970)). We expounded further:

Therequirement of “clear and convincing” or “ satisfactory” evidence doesnot cdl for

“unansveradle’ or “condugve’ evidence. Thequdity of proof, to bedear and convinang,

has a so been said to be somewhere between therulein ordinary civil casesand the

requirement of criminal procedure— that is, it must be more than amere preponderance

but not beyond areasonable doubt. It has also been said that the term “ clear and

convinang” evidence meansthat thewitnessesto afact mugt befound to becredible, and

thet thefactsto whichthey havetedtified aredidtinctly remembered and the detail sthereof

narrated exactly and in due order, so asto enablethetrier of thefactsto cometoaclear

conviction, without hestancy, of thetruth of the precisefactsinissue. Whether evidence

isclear and convincing requiresweighing, comparing, testing, andjudgingitsworthwhen

considered in connection with all the facts and circumstances in evidence.
Berkey, 287 Md. at 320, 413 A.2d at 178 (quoting 30 Am. Jur. 2d Evidence 8§ 1167).

Inthe Greenhill case, the evidence does not support afinding thet respondent violated MRPC 8.1
by telling the bar investigator that he believed the case had been assigned to the associate. Itis
respondent’ s contention that he told the bar investigator that he believed that the Greenhill case had been
assgned to Ms. Djurickovic based on hisknowledge thet ninety to ninety-five percent of the casesin his

office, which were pending in Prince George' s County, were handled by Ms. Djurickovic, that Ms.
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Greenhill’ scasewasin Prince George! s County, and he could not find Ms. Greenhill’ sfile. In other words
he assumed that he had assgned the caseto her and gave ananswer that reflected that assumption. Judge
Mason said that:

it [i5] inconcelvablethat [respondent] could haveinvestigated thisfallureto appear, asa

result of theinvestigation hired an office manager (andfired hissecretary accordingto his

| etter to bar counsdl), and now can't recall what hisinvestigation revedled! Insteed, the

[c]ourt concludesthat [ respondent] hastaken thisposition because hisinvestigation

reveded that Ms. Djurickovic had never recaved thisfileas shetedtified. Thismeanshe

made afd se representation to theinvestigator for bar counsd when hetold him that he

believed the case had been assigned to the associate, which he does not want to admit.

Although [respondent] deniesmeaking such agatement to bar counsd, the[cJourt findsthet

he did.
Thiscondusion basad on the evidence presented to thetrid court does not meet the sandard of dear and
convinaing evidence. Judge Mason bases hisconduson, inlarge part, on Mr. Biennas stestimony that
“[h]edid tel methat that casewas assgned to somebody ese, anassociatein hisoffice” Thistestimony
was based on a conversation Mr. Biennas had with respondent one year and six months earlier.
Respondent explained that hetold Mr. Biennasin genera termsthat the case had been assgned to Ms.
Djurickovic. Indedingwith casesset in Prince George s County, respondent acted under the assumption
that, absent unusud circumstances or any recollection to the contrary, such caseswere handled by Ms,
Djurickovic. Thisisfurther evidenced by respondent’ stestimony relaiveto the Greenhill casethat “snce
it wasaPrince George’' s County case, Ms. Djurickovic would probably have handled it” and his
subsaquent testimony acknowledging thet hehad no gpeaific knowledgethat shedid, infact, handleit. The
evidence presented by Bar Counsdl isnat o dear and convincing to leed oneto conclude that respondent
intended to midead thebar investigator. \Wehold that Judge M ason erred infinding thet respondent made

intentiond fase representationsto the bar investigator. Wetherefore grant respondent’ sexceptionto the
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finding that he violated MRPC 8.1.
c. MRPC 84

Respondent exceptsto thefinding of thetria court thet helied to or decaived the bar investigator,
Mr. Biennas, when heindicated that the Greenhill case had been assgned to an assodae, Ms. Djurickovic,
and that hefalsaly represented to the court a the hearing that he could not remember what happened in
the case because he did not have afile. We agree with respondent, overrule the finding of thetrid court,
and grant thisexception. However, respondent does not except to thefinding that heviolated MRPC
8.4(d) by failing to gopear for trid. We hold that respondent did violate MRPC 8.4(d) when consdering
that portion of the finding.

MRPC 8.4 states in relevant part:

It is professional misconduct for alawyer to:

(©) engagein conduct involving dishonesy, fraud, decait or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice. . ..
Wefirg addressthetria court’ sfinding that respondent violated MRPC 8.4(c) by lyingto or

decaiving the bar investigator, Mr. Biennas, when he indicated that the Greenhill case had been assigned
to an associate, Ms. Djurickovic. Aswe stated, supra, Bar Counsel has not proven by clear and
convincing evidence that respondent intended to mislead the bar investigator asto this alegation.
Accordingly, we grant respondent’ s exception concerning his conversation with the bar investigator and
overrule the hearing court’ s finding on that issue.

We next address Judge Mason'’ sfinding that respondent violated MRPC 8.4(c) by fasdy
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representing to the court at the hearing that he could not remember what happened inthis casebecause he
did not haveafile Wehave hed that conduct beforethe hearing court a an attorney disciplinary hearing
cannot be the basisfor a separate finding of aviolation of MRPC 8.4 in the same proceeding on the
charges already filed. We addressed this exact issue in Attorney Grievance Commission V.
Goldsborough, 330 Md. 342, 361-62, 624 A.2d 503, 512 (1993):

Bar Counsd a'so contendsthat Judge Simpson’ sfinding that Gol dsborough was
“ddiberately untruthful” inhistestimony beforethecircuit court necesstated afinding thet
heviolated Rule8.4(c). While Goldgborough'sconduct beforethecircuit court might be
relevant in determining an gppropriate sanction, it does not permit aseparatefinding of a
Rule8.4(c) vidlation. The charges brought against Goldsborough were based on his
pattern of conduct occurring before the petition for disciplinary action wasfiled inthis
Court. Due processconsderationsdictatethat attorneysare entitled to notice of the
charges againgt them when disciplinary proceedings begin. [In re] Ruffalo, 390 U.S.
[544,] 550-51, 88 S. Ct.[1222,] 1226, 20 L. Ed. 2d[117,] 122[(1968)]. Whilethe
chargesarenot necessxily fixed until apetitionisdocketed inthisCourt, oncethe petition
Isdocketed, the charges becomefixed. The existing charges cannot be expanded
to include an attorney’ s post-charge conduct during the circuit court hearing
itself. Judge Smpson’ sfindingsregarding Goldsborough’ suntruthfulnessbefore the
circuit court might serve as the basis for subsequent formal charges, but only after
Goldsbhoroughisprovided adequatenotice. Judge Smpsonwascorrectinnot findinga
violation of Rule8.4(c) basad on Gol dshorough' spos-charge ddiberate untruthfulnessat
the circuit court hearing. Wetherefore overrule Bar Counsel’ s exception. [ Footnote
omitted.] [Second emphasis added.]

Clearly, inrespect to chargesand dlegationsfiled in aspecific proceeding, the Disciplinary Rulesare
designed to address only possible violations, which arise out of an attorney’ s conduct prior to the
disciplinary hearing in that procesding inthedircuit court. Accordingly, wegrant resoondent’ sexception
concerning his hearing testimony and overrule the court’ s finding on this point.

Third, weaddressthe court’ sfinding that respondent violated MRPC 8.4 by failing to gppesr at

Ms Greenhill’ strid. Falureto represent aclient inan adequate manner violatesMRPC 8.4(d). Wehdd
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inFicker I, 319 Md. a 315, 572 A.2d a 506, that tardiness or absence from atrid may violate former
CodeDR 1-102(A)(5), which contained virtudly the sametext as current MRPC 8.4(d). Asweexplained:

Fcker knew precisdy when Ddey’ strid wasto be hdd and had agreed to bethere. His
negligent failureto be present at thet trial interfered with the orderly disposition of the
court’s docket; atrial set for 9:00 am. had to be postponed until afternoon.

Wehavehddthat falureto be punctud in ascheduled court gppearanceis* not
only detrimenta totheadminigtration of justicebut & so congtitute] 5] discourteousconduct
degrading to the tribund.” Attorney Griev. Comm' nv. Howard, 282 Md. 515, 523,
385 A.2d 1191, 1196 (1978). We have held that an attorney who failsto appear
punctudly at atrid isguilty of acontempt of court. Kande v. Sate, 252 Md. 668, 250
A.2d 853 (1969). Misconduct of thet sortisacontempt of court becauseit interfereswith
the conduct of court business.

[A]nattorney playssuch anintegrd rolein thejudicid processthat without his
presencethe whed s of justice must, necessaxily, grindto ahdt. Theatorney’s
absence from the courtroomisimmediatdy cognizable by thejudgeand intrudes
upon the operation and dignity of the court.

Murphy v. Sate, 46 Md. App. 138, 146, 416 A.2d 748, 753 (1980).

If being latefor ascheduled court gopearanceinterfereswith theadminidration of
judtice, itisobviousthat being dtogether absent from ascheduled trid doessoaswel. As
inthe caseof neglect, the circumstances surrounding thefailureto gppear and the actua
consaquencesof that falureare mattersthat go to the question of sanction. [Alterationsin
original.]

Aswe discussed, supra, respondent concedesthat no one from hisfirm made an gopearance to represent

Ms. Greenhill on her January 22, 1998 trial date. Respondent therefore violated MRPC 8.4(d).

Complaint of Betty Johnson
Thetrid court found that respondent wasin violation of MRPC 1.1, 1.3, 1.4, and 8.4 for his

actionsconducted inthe representation of Clifton Haggins. Respondent wasretained to represent Clifton
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Haggins, aminor, by hismother, Ms. Johnson. Mr. Hagginswasfacing atempted murder chargesinthe
Circuit Court for PrinceGeorge' sCounty. Respondent exceptstothefindingsthat heviolatled MRPC 1.1,
1.4, and 8.4.
a MRPC11& 13

Respondent acknowledges that his office failed to file areverse waiver motion as originaly
discussadwith Ms. Johnson. Hecontendsthat thisfalluremay condituteaviolation of MRPC 1.3, but not
aviolationof MRPC 1.1. Hearguesthat becausethereversewaiver motionthat waseventualy filed was
unsuccessful, not enough facts exist to establish whether such amotion, if timely, had areasonable
possihility of success. Wedisagree. Thefact that thereversewaver petition that wasultimetdy filed was
unsuccessful generdly has no bearing on whether respondent’ sfalluretofileit congtituted incompetence.
Respondent’ sfailure, without explanation, tofileareversewaver motioninacaseinwhich aminor, who
wasfifteen a thetime of the dleged offense, wasfacing atempted murder charges asan adult, under the
arcumstancesof thecase, conditutesaviolation of both MRPC 1.1 and 1.3. Thisisespedidly sobecause
hisdient’smother asked for such amoation to befiled and respondent told her thet hewas going tofileit.
Aswe said in Kemp, 335 Md. at 9-10, 641 A.2d at 514:

An attorney will be hedto theethica and performance stlandardsof hisor her

profession. Atty. Griev. Comm. v. Martin, 308 Md. 272, 518 A.2d 1050 (1987).

Thequdlity of alawvyer’ srepresentation is measured by thedegree of legd knowledge,

skill, thoroughness, and preparation thelawyer bringsto therepresentation. SseeRule 1.1

Whether the representation the lawyer givesisincompetent or ismerely carelessor

negligent dependsupon what reasonably isnecessary inthecircumstances, i.e. thefacts

and circumstancesof theparticular case. Moreover, in determining whether alawyer
employs the requisite knowledge and skill in a particular matter, relevant factors include:

% The reverse waiver motion was eventually filed by new counsal.
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therdaive complexity of the mater, thelavyer’ sgenerd expeaience, thelawyer's
training and experiencein the field in question, the preparation and study the
lawyer isableto givethe matter and whether it isfeasbletorefer the matter to, or
associate or consult with, alawyer of established competenceinthefieldin
guestion.
Rule 1.1, comment, at 477.
Competent handling of aparticular matter indudesinquiry intoand andyssof the
factud andlegd dementsof the problem, and useof methodsand procedures mesting the
Sandardsaof competent practitioners, including adequate preparationinthedrecumstances
Rule 1.1.
Looking at thefactsand circumstances of this case, respondent was not merely carelessor negligent;
holding himto the sandard of hisprofesson, hewasclearly incompetent. Hewasnether thorough nor
adequately prepared in repect to hisrepresentation of Mr. Haggins. First, hewas specificaly asked by
hisdient’smather about filing apetition to waive thejurisdiction of thecircuit court. Second, hetold her
that hewould filethe petition as part of hisrepresentation. Third, he assigned the case to an associate
without telling her that the dient wasaminor, that there had been arequest that hefileapetition for reverse
walver, and that he had agreed that hewould filethe petition. Finally, he neither filed the petition nor
explainedwhy not. Aswe noted in Attorney Grievance Commissionv. Brown, 308 Md. 219, 231-
32,517 A.2d 1111, 1117 (1986), individud errorsmay not congtitute incompetence; however, numerous
minor errorsmay belooked upon, asawhole, asincompetence. Hisactions, or lack of action, concerning
the reverse waiver motion condtituted incompetence and violated MRPC 1.1. Accordingly weoverrule
respondent’ s exception to that finding.

Respondent does nat except to thefinding that heviolated MRPC 1.3 infalling to act with ether

diligence or promptnessin representing hisdient. Wedill fed the nead to briefly addressthat hisactions
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wereindeed in violation of MRPC 1.3. In Attorney Grievance Commission v. Pinkney, 311 Md.
137,141,532 A.2d 1367, 1369 (1987), we disciplined an atorney who led her dient to believethat she
had filed a lawsuit on the client’s behalf when in fact she had not. We held:
“Respondent violated DR 6-101 (A)(3) by neglectingalega matter entrusted

to her. Respondent admitted theat she st Ms Manners fileasdefrom al of thecthersin

her officeand ignored it unlessshe heerd from Ms Manners. Sheasofalled to adequatdy

Investigate and sufficiently research the matter to aither etablish that therewasacause of

action or dissuade Ms. Mannersfrom pursuing thedamiif therewasinsufficient bassto

file suit.
Clearly, respondent was in violation of MRPC 1.3.

b. MRPC 1.4

Respondent exceptsto thefinding that heviolated MRPC 1.4 infailing to meet with hisclient, or
otherwise discuss the case with Mr. Haggins or Ms. Johnson for aperiod of over four months. We shdl
overrulethisexception. Thetestimony presented by Ms. Johnson iscompelling. Between September
1997, when sheretained respondent to represent her son, and January 1998, respondent had essentidly
no contact with his client or his client’s mother. AsMs. Johnson testified:

| cdled[respondent’ 5] office, hissecretary would answer and say that hewas't

there. If | got [respondent], hewould say hewasbusy, and that hewasgoingtogoand

see my son, or either he would be in Upper Marlboro, and it never happened.
Ms. Johnson continued to have problemstracking down respondent until March of 1998 when hetold her

that Ms. Djurickovic was handling the case.

Cong dering the evidence presented concerning the lack of work actually performed on Mr.

2 See supra note 21. The comment to MRPC 1.3 cites DR 6-101 asiits earlier Code
counterpart.
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Haggins case, the repested pattern of respondent avoiding hisdlients, and the tesimony of Ms. Johnson,
we concur with thefinding of thetria court. Accordingly, we hold that respondent wasin violation of
MRPC 1.4 for failing to communicate with his client for a period of at least four months.
c. MRPC 84

Respondent a o exceptsto Judge Mason'’ sfinding that heviolated MRPC 8.4 inaccepting Mr.
Haggins casefor representation and thereafter taking no action to provide representation and further
migepresanting to hisclient’ smother that hewastaking such efforts. Weoverrulethisexception. Hedso
exceptstothetria court’ sfinding that he violated MRPC 8.4 by attempting to midead the court by
testifying that he had bdlieved that he had given the caseto Ms. Djurickovic in atimely fashion and
reasonably believed that she was doing that which was necessary. We grant this exception.

Therdevant provisonsof MRPC 8.4 havedready been dated, supra. Weagreetha insufficient
action wastaken by respondent and that he misrepresented to the dient’ smother thet hewas* taking such
efforts” Therecord reflectsthat on numerous occas onsrespondent told Ms. Johnson thingsthat werenot
trues (1) hetold her that hewas going tofileapetition for reversewalver; and (2) that hewasgoing to vist
her soninjail. He performed neither of these activities® His comments were made with the intent to
mideed hisdient and hisdient’' smother. Theevidence presented justifiesafinding of misconduct under
MRPC8.4. Accordingly, weoverrulerespondent’ sexceptionwithregard to hismisrepresentationstoMs.
Johnson and Mr. Haggins.

Wedo, aswe haveindicated, grant respondent’ sexception to Judge Mason' sfinding that hefasdy

% Respondent did visit hisdientinjail during hisinitia interview. Thereisno evidencethéat he
visited client after he informed his client’s mother that he intended to do so.
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tedtified to the hearing court that he believed he had giventhe casetoMs. Djurickovicinatimey fashion
and reasonably believed that she wastaking necessary action. Aswe stated, supra, conduct beforethe
creuit court a an atorney disciplinary hearing cannot be the bassfor asgparate finding of aviolation of
MRPC 84inthesameproceading. JudgeMason ered inmaking suchafinding. Therefore, weoverrule

the trial court’s finding that respondent violated MRPC 8.4 with respect to his hearing testimony.

Complaint of Melvin Postell

Thetrid court found thet repondent wasin violationof MRPC 1.1, 1.3, 1.4, 5.3, 8.1, and 8.4 for
his actions conducted in the representation of Melvin Postell. Respondent exceptsto al of the court’s
findings in regard to the Postell matters.

a. MRCP11,13, & 14

Ontheday of Mr. Pogtdl’ strid, an unknown member of repondent’ sst&ff told Mr. Pogtel over
thetdephonethat hedid not need to gppear a thetrid. Inrdianceonthisinformation, Mr. Pogtdl did not
appear for trid on March 30, 1998. No representativefrom respondent’ soffice appeared for thetrid.
Aswediscussed, supra, anattorney’ sfailureto appear in court for hisclient’ strid, without sufficient
explanaion, isaviolaion of MRPC 1.1. Thesamelogic goplieshere, except in thiscase, respondent not
only failed to appear for the scheduled trid, hisofficedsoincorrectly told hisdient that he need not ppear
aswdll. Based onrespondent’ sfailureto gppear at trid and hisoffice' sprovidingincorrect lega advice,
weholdthat heviolated MRPC 1.1. Accordingly, we sugtain that finding of thetrid court and overrule
resoondent’ sexception. Aswediscussed, supra, respondent’ sfailureto gppear for hisclient’ strid, dso

conditutesaviolationof MRPC 1.3. Theadditiona condderation that respondent’ sofficeincorrectly told
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Mr. Postdl| that he did not need to gppear for histria Smply addsto theincompetency of thisparticular
representation. Accordingly, wesudtain thetria court’ sfinding and overrule the respondent’ s exception.

Respondent exceptstothetria court’ sfinding that heviolated MRPC 1.4 by falling to keep Mr.
Pogtd | informed about the datus of hiscase. Kegping thedlient informed isabasic responshility of an
atorney. Through MRPC 5.3, whichwediscuss, infra, thisresponsibility to communicate may include
communications betweenaclient and an atorney’ sstaff. MRPC 1.4(a) satesin rlevant part that “[g]
lawyer shall keep a client reasonably informed about the status of a matter . . ..” (emphasis
added). Additiondly, the comment to MRPC 1.4 gatesthat the “[a] dequacy of communication depends
in part onthekind of adviceor assganceinvolved.” When Mr. Pogd| calledrespondent’ soffice, hewas
incorrectly told that he did not need to appear for his scheduled trid. That isnot the furnishing of
reasonableinformationtoaclient. Mr. Postell relied onthat incorrect informeation to his detriment.
Respondent did not keep Mr. Postell reasonably informed. Infact, Mr. Postdll would have been better
off had respondent’ s office given him no advice, rather than incorrect advice. Wetherefore overrule
respondent’ s exception.

b. MRPC 5.3 (Responsibilities regarding nonlawyer assistants)

Respondent exceptstothetrid court’ sfinding that heviolated MRPC 5.3. Thetrid court found
thet respondent failed to make any ressonable effortsto ensuretha hisadminigrative gaff would accuratdy
inform thedientsof the atus of their case. Obvioudy, reasonable effortswere not taken in the Postell
caseto ensurethat respondent’ snonlawyer ass gants conducted themsdavesin amanner compatiblewith
the professond obligationsof thelawyer. Thereisno other explanaion for amember of hisofficedaff to

incorrectly tdl adlient that hedid not need to attend hisown trid. MRPC 5.3 providesin pertinent part:
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With respect toanonlawyer employed or retained by or associated with alawyer:

(b) alawyer having direct supervisory authority over the nonlawyer shal make
reasonable effortsto ensure that the person’ s conduct is compatible with the professona
obligations of the lawyer . . ..

Respondent is responsible for the errors of his staff. Aswe have said:

“ An attorney may not escape responsbility to hisclients by blithely saying that any
shortcomings are solely the fault of hisemployee.” [Attorney Griev. Comm'n v.
Goldberg, 292 Md. 650, 655, 441 A.2d 338, 341 (1982).] An attorney must ascertain
that his or her employees perform their responsibilities in a competent manner.

Maryland Rules’5.3(b) and (c) concern alawyer’ sduty to superviseemployees,
Rule5.3(a) concerns operating procedures and measures. Rule5.3(b) requiresan
atorney to makereasonable effortsto ensurethat employees conduct iscompatiblewith
thelawyer’ sprofessond obligations. Rule5.3(c) holdsalawyer responsblefor conduct
of anemployeethat would beaviolaion of therulesof professond conduct if thelawyer
orders, or with knowledge of the specific condudt, ratifiesthe conduct involved, or if the
lawyer isapartner or direct supervisor over theemployee and, knowing of the conduct,
fallsto tekereasonableremedia action to avoid the conssquences of the conduct a atime
when its consequences can be avoided.
Glenn, 341 Md. & 479-80, 671 A.2d a 478. To haveadtuation whereamember of an attorney’ sstaff,
on behdf of that attorney, givesadient incorrect advice, which resultsin the dient being incarcerated for

two days, leads to no other conclusion but that respondent violated MRPC 5.3.

c. MRPC 8.1
Respondent exceptstothetrid court’ sfinding that heviolated MRPC 8.1. The court found that
respondent fal sdly informed thebar investigator that he had assgned the caseto hisassociate. Concerning

hisfailureto appear, respondent indicated to Mr. Biennasthat he had assgnedthecaseto Ms Djurickovic.
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Ms. Djurickovic testified that shehad never been assgned Mr. Postdll’ scaseand only becameaware of
it after thefailureto appear, when Mr. Pogdl’ scal wasforwarded to her. Becauseof her tesimony and
because (1) thetrid was st for March 30, 1998 and, according to the exhibits, respondent did not enter
hisappearancein this case until March 26, 1998; and (2) respondent, not Ms. Djurickovic, drafted the
motion to rescind the bench warrant, the court found that he gave the bar investigator faseinformation.
We disagree.

Asdiscussed in the Greenhill case, supra, the evidencein the Postell case does not support a
finding, by dear and convinang evidence, that respondent violated MRPC 8.1 by tdling the bar investigator
that “ he believed the case had been assigned to the associate™® It is respondent’ s contention thet hetold
thebar investigator that he believed that the Postell case had been assgned to Ms. Djurickovic based on
hisknowledgethat ninety to ninety-five percent of the casesin hisoffice, which were pending in Prince
George’ s County were handled by Ms. Djurickovic, that Mr. Postell’ scasewasin Prince George' s
County, and he could not find Mr. Pogtd!’ sfile. In other words, according to him, he assumed thet hehad
assigned the caseto her and gave an answer that reflected that assumption. Just aswe held that the
evidence doesnot support afinding that respondent violated MRPC 8.1 in the Greenhill case, wehold the
same in the Postell case. Accordingly, we grant respondent’ s exception as to the MRPC 8.1.

d. MRPC 84

Respondent exceptstothetrid court’ sfinding that heviolated MRPC 8.4. Thetrid court found

%\Wedo not mean to indicate that an attorney can avoid being truthful and candid with Bar
Counsd by quaifying ansverswith“l assume’ or “I believe” Inthe present case, however, therewas
some evidencethat supportsthat respondent may havetruly believed or assumed what heclaimed he
believed or assumed.
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that because respondent violated MRPC 1.1, 1.3, 1.4, 5.3, and 8.1, hedso violatled MRPC 8.4(a), which
sates, “[i]t isprofessona misconduct for alawyer to: () violate or attempt to violate the Rules of
Professon Conduct, knowingly assst or induce another to do so, or do so through the acts of another.”
Becausswehave hdd, supra, that repondent violated MRPC 1.1, 1.3, 1.4, and 5.3, we hold that hedso
violated MRPC 8.4(a).

Judge Mason' sfinding that respondent violated 8.4(c) was based on his bdlief that respondent
attempted to decel vethe bar investigator regarding his handling of the case and onrespondent’ slack of
candor concerning the mation to rescind the bench warrant. Wedo not agree. Judge Mason' sfinding as
tothisissueisnot supported by clear and convincing evidence. Asdiscussad, supra, thereisinaufficient
evidence presented in therecord that respondent attempted to mideed the bar investigator. Bar Counsd’s
assartion that respondent lacked candor in his mation to rescind the bench warrant also fals short of a
MRPC 84 violation. Bar Counsel never charged respondent with aviolation of MRPC 3.3 (Candor

toward thetribund).” Additiondly, thetrid court’ sfinding that respondent violated MRPC 8.4 when he

>’ MRPC 3.3 states:
(a) A lawyer shall not knowingly:
(1) make afalse statement of material fact or law to atribunal;

(2) fall todiscloseamaterid fact to atribunal when disclosureisnecessary to
avoid assisting acriminal or fraudulent act by the client;

(3 fal todisdosetothetribund legd authority inthecontralling jurisdictionknown
to thelawyer to bedirectly adverseto the position of the client and not disclosed by
opposing counsel; or

(continued...)
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testified that he could not recall what hisinvestigation revealed in this case, also fails based on our
discusson, supra, that conduct before the circuit court at an attorney disciplinary hearing cannot bethe
bassfor aseparatefinding of aviolation of MRPC 8.4 in thesameproceeding. Assuch, trid court’s
finding wasin error.
Complaint of Dee Dee Cunningham

Respondent wasretained by Ms. Cunningham to represent her in connection with an assault trid
scheduled for May 28, 1998. In hisrepresentation of Ms. Cunningham, the trid court found that
respondent violated MRPC 1.1, 1.3, 1.4, 5.1, and 84. We agreewith dl thefindings of thetrid court
except thefinding thet respondent violatled MRPC 8.4 based on possble fasetesimony beforethe hearing
court in this disciplinary matter.

a. MRPC11,13, & 14

Respondent exceptsto thetrid court’ sfinding that heviolated MRPC 1.1. Wedisagreewith
respondent, overrule hisobjection, and sustain thefinding of the court. Respondent’ sfailure, without
sufficient explanation, to subpoenawitnesses and to obtain medical records, which may have exculpated
hisclient, and which were specifically brought to respondent’ sattention by hisclient, isaviolation of
MRPC 1.1. Additionaly, heassgned the caseto Ms. Djurickovic without telling her about the exience
of thewitnessesor medical file. Looking at the facts and circumstances of this case, respondent was

incompetent. Hewasneither thorough nor adequatdly prepared in hisrepresentation of Ms. Cunningham.

Z(....continued)

(4) offer evidencethat thelawyer knowsto befase. If alawyer hasoffered
meaterial evidence and comesto know of itsfasity, thelawyer shall take reasonable
remedial measures.
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Aswe noted in Attorney Grievance Commission v. Snclair, 302 Md. 581, 589, 490 A.2d 236,
240 (1985), failure to contact witnesses except one hostile to his client’ sclaim, and adequately to
investigate thefactsgiving riseto hisdient’ sinjuries, congtituted aviolation of MRCP 1.1. See Attorney
Grievance Comm’'n v. Sheehy, 298 Md. 371, 378, 470 A.2d 341, 344 (1984) (inadequate
preparation of client’s case— naming an obvioudy improper party when the names of the proper
defendantswerereedily discoverable—filing the complaint onthe day before the datute of limitationswas
torun). Additiondly, aswe noted in Brown, 308 Md. a 231-32, 517 A.2d & 1117, theindividud errors
may not constitute incompetence; however, numerous minor errors may, as awhole, constitute
incompetence. Respondent’ sfailure to subpoenawitnesses, collect the medicd file, and falluretotel the
asociate handling the case of their existence condtitutesincompetence and aviolation of MRPC 1.1.
Accordingly we overrule respondent’ sexception to thet finding. Under thissamerationde, we hold thet
respondent violated MRPC 1.3 and overrule respondent’ s exception to that finding as well.
Respondent exceptsto the finding that he violated MRPC 1.4 in failing to respond to any of Ms.
Cunningham’ sphonecdlsor correspondenceprior tothetria andinfailing to respond to her Ietter of June
12,1998. Wedso overrulethisexception. Aftertheinitid consultation, respondent never answered or
returned any of Ms. Cunningham’ stelephonecdls. Respondent, at thelast minute, sent hisassociate, Ms
Djurickovic, to handlethetria. Becauseof respondent’ sfalures, shewasgrosdy unprepared and Ms.
Cunningham was convicted. After Ms. Cunningham’ s conviction, respondent continued to avoid her
telephone calsand virtudly ignored her letter of June12, 1998. Consdering the evidence presented
concerning the lack of work actualy performed on Ms. Cunningham'’ s case, the repested pattern of

respondent avoiding hisdients, and thetestimony of Ms. Cunningham, we concur with thefinding of the
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trid court. Accordingly, we hold that respondent violated MRPC 1.4 for failing to communicatewith his
client.
b. MRPC 5.1 (Responsibilities of a partner or supervisory lawyer)

Respondent exceptsto the court’ sfinding that he violated MRPC 5.1. We disagree with

respondent’ s argument and sustain the finding. MRPC 5.1 providesin relevant part:
(@ A partner inalaw firm shal make reasonable dfortsto ensurethat thefirm has

in effect measures giving reasonable assurancethat dl lavyersin thefirm conformto the

rules of professional conduct.
We condudethat the system st up by respondent to providefilesto Ms Djurickovicfor Prince George' s
County caseswaswoefully inedequate. |t wasnot reasonably designed to makesurethat Ms. Djurickovic
received thefilesin atimely fashion and to ensurethat she recaived naticethat she had been assgned to
agivencase. Asaresult, shewasunableto provide Ms. Cunninghamwith adequate representation in her
trid. Asapatner, it wasrespondent’ sresponghbility to make reasonable efforts to ensure messureswere
ineffectinhisofficeto assurecompliancewiththeMRPC. Clearly, no such measureswerein place; thus,
respondent violated MRPC 5.1.

c. MRPC 84

Respondent exceptsto thetrid courtsfinding thet heviolated MRPC 8.4 by virtue of thevidaions
of therulesof professona conduct as set out, supra, by faling to respond to Bar Counsd’ srequest for
informationregarding M s. Cunningham’ scomplaint and by attempting to midead the court by testifying thet
he could not recall what had occurred inthiscase. We agree that respondent violated MRPC 8.4 with

regardto hisviolationsof MRPC 1.1, 1.3, 1.4 and 5.1. However, we disagreethat respondent violated

MRCP 8.4 with regard to responding to Bar Counsdl’ srequest for information and by attempting to
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midead the court by tegtifying that he could not recall what hed occurredinthiscase: A vidlaion of MRPC
8.1(b) wasnot dleged inthis proceeding.”? Regarding respondent’ s supposed fal setestimony, aswe
discussed, supra, conduct beforethe circuit court a an atorney disciplinary hearing cannot bethebasis
for a separate finding of a violation of MRPC 8.4.
[11. Sanction

Regarding the proper sanction to apply in an attorney grievance case, we noted recently that

“[t]hepurpaseof disciplinary procesdingsagaing an atorney isto protect thepublicrather

than to punish the erring attorney.” Attorney Griev. Com'nv. Hamby, 322 Md. 606,

611, 589 A.2d 53,56 (1991). “Thepublicisprotected when sanctionsareimposed thet

are commensurate with the nature and gravity of the violationsand the intent with which

they were committed.” Attorney Grievance Comm. v. Awuah, 346 Md. 420, 435,

697 A.2d 446, 454 (1997). The severity of the sanction dependsupon the factsand

circumstances of the

case beforethis Court. Hamby, 322 Md. a 611, 589 A.2d a 56. Imposing asanction

protectsthepublicinterest “ becauseit demongratesto membersof thelegd professonthe

type of conduct which will not be tolerated.” 1d.
Attorney Grievance Comm' nv. Ober, 350 Md. 616, 631-32, 714 A.2d 856, 864 (1998) (alteration
inoriginal).

Bar Counsel recommendsthat respondent be indefinitely suspended from the practice of law
without prgjudiceto hisright to goply for reinstatement after threeyears. Bar Counsd d'so recommends

thet respondent pay for, attend, and completealegd ethics course, and that he be supervised by amonitor

% Aswe stated, supra, MRPC 8.1(b) states that alawyer shall not:

fal to discloseafact necessary to correct amisgpprehenson known by the personto have
aiseninthematter, or knowingly fal to respond to alawful demand for information from
anadmissionsor disciplinary authority, except thet thisRuledoesnot requiredisc osure of
information otherwise protected by Rule 1.6.
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for aperiod of two years should he bereingtated. Respondent submitsthat apublic reprimand isthe
appropriate sanction.

In Attorney Grievance Comm’'nv. David, 331 Md. 317, 323, 628 A.2d 178, 181 (1993),
we suspended an atorney inddfinitdy from the practice of law becausethe atorney’ srepresantation of four
clientswasmarked by seriousneglect and inattention; he“failed to return afee, which wasunearned for
aperiod of nine months; hefailed to timely remit funds he recelved on behdf of aclient; hefaled to
communicatewith hisdients; andin connection with theinvestigation of three of the complaints, [he] failed
toanswer Bar Counsd’ srequedtsfor information.” 1d. Wegranted himtheright to gpply for reindtatement
after the suspension had been in effect for sx months. In Attorney Grievance Commissionv. Alison,
349 Md. 623, 644, 709 A.2d 1212, 1222 (1998), we aso imposed an indefinite suspension upon an
attorney who committed misconduct under MRPC 8.4. In Attorney Grievance Commission v.
Brown, 353Md. 271, 296, 725 A.2d 1069, 1081 (1999), we suspended an attorney indefinitely with the
right to gpply for reingatement after oneyear for violationsof MRPC 1.4,3.1,3.3,5.5,7.1, 7.5,and 8 4.

Wehave a 50 ordered that sugpended attorneyswho arereingtated to the Bar of Maryland may
be subject to the supervision of amonitor. Aswe have said:

SincetheBailey™ and Finlaysort™ cases, it hasbecomerdatively common
torequiremonitoring gopropriatetothed recumdancesasacondition of rengatement after
asugpensonfor disaplinary violaionstheat concerncompetency. Typicaly therequirement
has sated generdly that the monitor “oversee’ the practice of the sanctioned lawyer. See,

e.g., Attorney Grievance Comm'nv. Brugh, 353 Md. 475, 727 A.2d 913 (1999);

Attorney Grievance Comm’'n v. Kuhn, 353 Md. 423, 726 A.2d 1269 (1999);
Attorney Grievance Comm'nv. Perweiler, 353 Md. 312, 726 A.2d 238 (1999);

» Attorney Grievance Comm' n v. Bailey, 286 Md. 630, 408 A.2d 1330 (1979).
% Attorney Grievance Comm' n v. Finlayson, 293 Md. 156, 442 A.2d 565 (1982).
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Attorney Grievance Comm'n v. Kreamer, 353 Md. 85, 724 A.2d 666 (1999);

Attorney Grievance Comm' nv. Domingues, 352 Md. 395, 722 A.2d 883 (1999);

Attorney Grievance Comm’'n v. Massagli, 352 Md. 277, 721 A.2d 698 (1998).

In re Reinstatement of Grier, 356 Md. 142, 148-49, 737 A.2d 1076, 1079 (1999).

Respondent violaled MRPC 1.1, 1.3, 1.4,5.1, 5.3, and 84. Conggtent with Alison, David, and
Brown, we find an indefinite suspension to be the appropriate sanction for respondent’ s conduct. The
number and Smilaritiesof the complaints beforethis Court are of great concern. Wenotethat whilewe
have generdly suspended lavyerswho for thefirgt timehavebeen found to haveviolated rulesrdaing to
competency; we have disbarred subsequent offenders. See Attorney Grievance Comm'n v.
Montgomery, 318 Md. 154, 567 A.2d 112 (1989) (Montgomery I1). Respondent appears before us
for thefirst time.

Weorder that respondent be indefinitdly suspended and that he may apply for reedmissonto the
practiceof law ningty daysfrom the effective date of hissugpenson, which shdl commencethirty daysafter
thisopinionisfiled. Weaso order that respondent, upon reingtatement, shal engage, a hisexpense, a
monitor, acceptableto Bar Counsd, who will oversee both respondent’ spractice of law and respondent’s
accounting for funds entrugted to him, for aperiod of two (2) yearsand whowill provideto Bar Counsd
monthly reports for one (1) year and quarterly reports thereafter.

IT 1S SO ORDERED; RESPONDENT SHALL PAY ALL
COSTSAS TAXED BY THE CLERK OF THIS COURT,
INCLUDING THE COSTS OF ALL TRANSCRIPTS,
PURSUANT TO MARYLAND RULE 16-715(c), FOR
WHICH SUM JUDGMENT ISENTERED IN FAVOR OF
THE ATTORNEY GRIEVANCE COMMISSION OF

MARYLAND AGAINST THOMAS J. MOONEY;
RESPONDENT’S SUSPENSION SHALL COMMENCE
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THIRTY DAYSFROM THE FILING OF THIS OPINION.
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Raker, J. dissenting:

| dissgree with themgority’ strestment of Respondent’ sexceptionsasto Rules8.1 and 84, aswl
aswith the sanctionimposed by the Court. Astothesanction, | would imposeanindefinite sugpensonwith
the right to apply for reinstatement in one year.

With repect to Rule 8.1, | would overrule Respondent’ sexception to the hearing court’ sfindings
that heliedto or decaived thebar investigator, Mr. Biennas, when Respondent indicated that the Greenhill,
Pogtell and Cunningham cases had been assigned to Ms. Djurickovic. The hearing judgeisin the best
position to assess credibility of witnesses. Attorney Griev. Comm' nv. Sheridan, 357 Md. 1, 17,
741 A.2d 1143, 1152 (1999) (noting that trid judge“isin the best pogtionto assessfirg hand awitness's
credibility”).

Judge Mason conddered dl thetestimony before him, indluding Respondent’ sdenid of acritica
statement to theinvestigator, and concluded that Respondent “ made afal se representation to the
investigator for bar counsd when hetold him that he bdlieved the case had been assgned to the associate,
which hedoes nat want to admit.”  Judge Mason did exactly whet this Court has suggested he should have
done, i.e, provided this Court with acredibility finding, and the basstherefor. Thejudgewrote, inhis
findings of fact:

Mr. Mooney’ stestimony that he can't say what happened here because
he can't find Ms. Greenhill’ sfileisvery troubling. The Court doesnot
believe Mr. Mooney would need the file to be ableto recall what had
occurred. Mr. Mooney, or a theleest hisoffice, wasimmediaidy notified
by Ms Greenhill of thefallureto gppear a trid. Itisinconcaivabletothe
Court that Mr. Mooney, once aware of thefailureto agppear, would not
investigatewhat had happened. Evenif the secretary who spoketo Ms.
Greenhill about thefailure to appear failed to give the messageto Mr.
Mooney, Ms Greenhill gpoketo himin person within afew wesksof thet

date. Therefore, a thevery least, Mr. Mooney would haveinvestigated
what had occurred within a few weeks of the failure to appear.



If Mr. Mooney hadn't investigated the matter prior to February
20, 1998, then certainly hewould haveinvestigated it when he got the
|etter from bar counsd of thet date. Ultimately, when he respondsto bar
counsd after asecond | etter, he sayshe delayed responding because he
“wantedtoinvedtigatethealegations.” Inhisletter toMs Greenhill, he
states “when | became aware of your allegations, | immediately
investigated the Situation.” He also tells her that as aresult of his
Investigation he has hired an office manager to oversee & and indruct
his staff on how to answer the phone.

The Court amply findsit inconceivablethat Mr. Mooney could

haveinvestigated thisfailureto gopear, asaresuit of theinvestigation hired

an office manager (and fired his secretary according to hisletter to bar

counsdl), and now can’'t remember what his investigation reveaed!

Instead, the Court concludesthat Mr. Mooney has taken this pogition

because hisinvestigation revealed that Ms. Djurickovic had never

received this file as she testified. This means he made a false

representation to theinvestigator for bar counsd whenhetold himthat he

believed the case had been assgned to the associate, which he does not

want toadmit. Although Mr. Mooney deniesmeaking such agtatement to

bar counsdl, the Court finds that he did.
Thisfinding issupported by clear and convincing evidence. Wetdl juriesthat they are not required to
accept every far-fetched fairy tde neither aretrid judges. Becausel find sufficient evidenceto support
Judge Mason’ sfinding that Respondent attempted to midead the bar invedtigator, | would dso overrule
the exception regarding Rule 8.4(c).

Astothesanction, | would impasean inddfinite suspenson with theright to gpply for reangatement
after oneyear. Repeated neglect of client matters and incompetency areno small matters. Neitheris
intentionally mideading or misrepresenting to bar counsdl. Indeed, both areasriousruleviolaions See
Chang v. Sate Bar, 775 P.2d 1049, 1056 (Cd. 1989) (sating thet “[w]e have hdd that fraudulent and
contrived misrepresentations to the State Bar may perhaps constitute a greater offense than

misappropriation”) (citing Cain v. Sate Bar, 603 P.2d 464, 467 (Cal. 1979)).

JudgesWilner and Harrdl have authorized meto datethat they joinintheviewsexpressed inthis



dissenting opinion.

Attorney Grievance Commission v. Thomas J. Mooney

Misc. AG No. 19, September Term, 1999

Headnote:  Falingtoappear onbehdf of aclient, without sufficient explanation, violated Maryland
Rulesof Professona Conduct (MRPC) 1.1, 1.3, 1.4, and 84. Falingtofileapetitionon

behdf of aclient, which theattorney indicated hewouldfile, vidlatled MRPC 1.1, 1.3, 1.4,



and 84. Anatorney, whose office provided adient with theincorrect informeation thet the
client did not haveto appear for ascheduled trid, violated MRPC 1.1,1.3, 1.4,5.3, and
8.4. Failing to subpoena witnesses and to obtain medical records that may have
exculpated hisclient, which were pecificaly brought to the attorney’ s atention by his
client, violated MRPC 1.1, 1.3, 1.4, 5.1, and 8.4. However, the hearing court’s
determination thet the attorney mided the bar investigator in violation of MRPC 8.1 and
84, concerning dl complaints above, wasnat supported by dear and convinang evidence.
Moreover, the hearing court’ s determination that the attorney violated MRPC 8.4 by
mideading the hearing court during thedisciplinary hearing wasinappropriate because
conduct beforethe court & adisciplinary hearing cannot bethe besisfor asgparatefinding
of aviolaion of MRPC 8.4 in the same proceeding. Ordered thet counsd be suspended
indefinitely with theright to regpply for admisson. If reedmitted to the bar, heshdl have

amonitor supervise hislaw practice for two years.



