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CRIMINAL LAW - SENTENCING - CAPITAL PUNISHMENT - BURDEN OF
PROOF

Md. Ann. Code art. 27, 8§ 413(h), part of the Maryland death penalty statute, provides that,
iIf the sentencing authority finds that one or more mitigating circumstances exist, it shall
determine whether, by a preponderance of the evidence, the aggravating circumstances
outweigh the mitigating circumstances. If it finds that they do, the sentence is death; if it
finds that the aggravaing circumstances do not outweigh the mitigating circumstances, a
sentence of death may not be imposed. The ultimate determination must be unanimous and
in writing.

The 8 413(h) weighing processis not a fact-finding one based on evidence. Mitigating
circumstancesdo not negate aggravating circumstances, as alibi negates criminal agency or
hot blood negates premeditation. The statutory circumstances specified or allowed under
§ 413(d) and (g) are entirely independent from one another--the existence of one in no way
confirms or detracts from another. The weighing process is purely a judgmental one, of
bal ancing themitigators against the aggravators to determinewhether death isthe appropriate
punishment in aparti cular case. A determination that aggravators outw eigh mitigatorsby a
preponderance of the evidence does not violate a defendant’ s Sixth or Eighth Amendment
rights. Accordingly, neither Apprendi v. New Jersey, 530 U.S. 466 (2000) nor Ring v.
Arizona, 53 U.S. 584 (2002), impugn the Maryland statute.
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It is Maryland’'s turn to consider the effect, if any, of the U.S. Supreme Court’s
holding in Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), upon
its capital punishment statutory scheme. At least eleven state supreme courtshave preceded
usin pondering the same question as regards their respective statutes.! Of those states, four,
Arizona, Colorado, Missouri, and N evada, concluded that Ring compelled invalidation of
some part of their statutes as written. The remaining six states, Alabama, Califomia,
Delaware, Florida, Illinois, and Oklahoma, concluded that Ring had no ill effect on their
statutory schemes. For reasonsto be explainedinfra, we determinethat Ring does not affect

adversely the Maryland statute.

The present caseis Mr. Oken’sfourth in this Court, see Oken v. State, 367 Md. 191,
786 A.2d 691 (2001), cert. denied, 535 U.S. 1074, 122 S. Ct. 1953, 152 L. Ed. 2d 855 (2002)
(Oken I1I) (application for leaveto appeal denials of motion to re-open post-conviction case
and motion to correctillegal sentence, both based on Apprendi v. New Jersey, 530 U.S. 466,

120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)); Oken v State, 343 M d. 256, 681 A.2d 30 (1996),

! See Ex Parte Hodges, 2003 Ala. LEXIS 84 (14 March 2003); Ex Parte Waldrop
2002 Ala LEXIS 336 (22 November 2002); State v. Ring, 65 P.3d 915 (A z. 2003); People
v. Prieto 66 P.3d 1123 (Cal. 2003); People v. Navarette, 66 P.3d 1182 (Cal. 2003); Woldt v.
People, 64 P.3d 256 (Colo. 2003); Brice v. State, 815 A.2d 314 (Del. 2003); Bottoson v.
Moore, 833 S0.2d 693 (Fla. 2002); People v. Ballard, 794 N.E.2d 788 (Ill. 2002); State v.
Whitfield, 107 SW.3d (Mo. 2003); Johnson v State, 59 P.3d 450 (Nev. 2002); Torres v.
State, 58 P.3d 214 (Okla. Crim. App. 2002). In Olsen v. State, relied on by the dissent, the
Supreme Court of Wyoming addressed the burden of persuasion in the process of weighing
aggravating against mitigating factors under Wyoming'’ s death penalty statute; however, the
court did not consider the effect of Ring upon Wyoming’ s capital punishment scheme. Olsen
v. State, 67 P.3d 536, 576, 590 (Wyo. 2003).



cert. denied, 519 U.S. 1079, 117 S. Ct. 742; 136 L. Ed. 2d 681 (1997) (Oken II) (post-
conviction case); Oken v. State, 327 M d. 628, 612 A.2d 258 (1992), cert. denied, 507 U.S.
931, 113 S. Ct. 1312; 122 L. Ed. 2d 700 (1993) (Oken I) (direct appeal).? Oken III was the
result of Okenfiling threepleadingsinthe Circuit Court for Baltimore County, all addressing
the applicability of Apprendi to the Maryland death penalty statute: (1) a Motion to Correct
Illegal Sentence and/or Motion for New Sentencing Based on Mistake or Irregularity; (2) a
Motion for New Trial (filed by Mr. Oken, pro se); and (3) a Motion to Reopen Post-
ConvictionProceeding. All weredenied. This Court granted Oken’s Application for Leave
to Appeal and, on 14 December 2001, denied relief on the Apprendi claim.® A petition for
Writ of Certiorari was denied by the U.S. Supreme Court on 13 May 2002. Oken v.
Maryland, 535 U.S. 1074, 122 S. Ct. 1953, 2 L. Ed. 2d 855 (2002).

On 27 January 2003, a Warrant of Execution issued from the Circuit Court for

Baltimore County commanding that Oken be executed at some time during afive day period

% In addition, see Oken v Nuth, 64 F. Supp. 2d 488 (D. Md. 1998), aff’d, Oken v.
Corcoran, 220 F. 3d 259 (4th Cir. 2000), cert. denied, 531 U.S. 1165, 121 S. Ct. 1126, 148
L. Ed. 2d 992 (2001), Oken’s federal habeas corpus petition. See also Oken v. Nuth, 30 F.
Supp. 2d 877 (detailing the procedural history of Oken’s habeas corpus petition, including
Oken’s motion to declare M aryland a non-opt-in State under the Anti Terrorism Death
Penalty Act). Subsequent to hisconvictioninthiscasefor the murder of Dawn Garvin, Oken
pled guilty to the murder of Patricia Hirt. See Oken v. State, 327 Md. 628, 644 n. 4,612 A.2d
258, 266 n.4 (1992), cert denied, 507 U.S. 931, 113 S. Ct. 1312, 122 L. Ed. 2d 700 (1993).
Little more need be said in this opinion regarding the facts underlying Oken’s convictions
in the present case.

® The completerationale for this Court’ s rejection of the Apprendi claim is contained
in Borchardt v State, 367 Md. 91, 786 A.2d 631 (2001), decided one day prior to thefiling
of our opinion in Oken III.



commencing 17 March 2003. Also on 17 March, Oken filed in the Circuit Court for
Baltimore County a Motion to Correct lllegal Sentence and/or Motion for New Sentencing
Based Upon Mistake or Irregularity. The motion argued that the U. S. Supreme Court’s
decisionin Ring overruled, sub silentio, this Court’sdecisionsin Borchardt v State, 367 Md.
91, 786 A.2d 631 (2001), cert denied 535 U.S. 1104, 122 S. Ct. 2309, 152 L. Ed. 2d 1064
(2002) and Oken I1I. On 29 January 2003, the Circuit Court denied the Motion to Correct
Illegal/lrregular Sentence.* Oken thereafter filed aNotice of Appeal. On 10 February 2003,
Oken filed in this Court a Motion for Stay of Execution. On 11 February 2003, we issued
an Order granting therequest for a stay of execution, pending resolution of the present case.

Ashedid in Oken 111, Oken claims that his death sentence for the murder of Dawn
Garvin in November of 1987 isillegal and irregular, as those terms are used in Maryland
Rule 4-345,° because Maryland’s death penalty statute uncongitutionally provides for the

imposition of the death sentence if the sentencing authority determines, by a preponderance

* The Motion to Reopen was denied on 11 February 2003. An Application for Leave
to Appeal that decision was filed with this Court on 11 March 2003 and denied.

®> Rule 4-345 states in relevant part:

() Illegal sentence - The court may correct an illegal sentenceat any
time.

(b) Mod ification or reduction - Time for. Thecourt hasrevisory power
and control over a sentence upon a motion filed within 90 days after its
imposition (1) in the District Court, if an appeal has not been perfected, and
(2) inacircuit court, whether or not an appeal has been filed. Thereafter, the
court has revisory power and control over the sentence in case of fraud,
mistake, or irregularity, or as provided by section (e) of this Rule.
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of the evidence, that aggravating circumstances outweigh any mitigating circumstances.
Throughout the years snce Maryland’ s las major overhaul of its capital punishment statute
in obedienceto the holdings of the U.S. Supreme Court, and most recentlyin Borchardt and
Oken III (adopting Borchardt as dispositive), this Court has concluded otherwise.® In the
present case, Oken argues that Borchardt has been overruled by Ring and, therefore, the
Circuit Court judge erred when he declined to invalidate Oken’ s sentence of death.
II1.
Petitioner presents the following questions for our consideration:

l. Whether, in light of Ring v. Arizona, this Court should
overrule Borchardt v. State and hold that the Maryland
death penalty statute is unconditutional on its face
because it provides that a sentence of death may be
imposed if the State proves only that the aggravating
factors outweigh any mitigating factors by a
preponderance of the evidence.

. Whether, on collateral review, this Court can reach the
merits of Mr. Oken's Apprendi/Ring arguments as the
application of the Supreme Court’ sdecisionsin Apprendi
and Ring to the Maryl and death penalty schemerepresent
anew ruleof constitutional law that fundamentally alters

®See Ware v. State, 360 Md. 650, 712-13, 759 A.2d 764, 797 (2000); Conyers v. State,
354 Md. 132, 197-99, 729 A.2d 910, 945 (1999); Ball v. State, 347 Md. 156, 206-07, 699
A.2d 1170, 1194 (1997); Burch v. State, 346 Md. 253, 299, 696 A.2d 443, 466 (1997);
Clermontv. State, 348 Md. 419, 456, 704 A.2d 880, 898 (1998); Perry v. State, 344 Md. 204,
247-48, 686 A.2d 274, 295 (1996); Grandison v. State, 341 Md. 175, 231-32, 670 A.2d 398,
425 (1995); Whittlesey v. State, 340 Md. 30, 82-83, 665 A.2d 223, 248-49 (1995); Wiggins
v. State, 324 Md. 551, 582-83, 597 A .2d 1359, 1374 (1991); Collins v. State, 318 Md. 269,
296, 586 A.2d 1, 14 (1990); Tichnell v. State, 287 Md. 695, 728-34, 415 A.2d 830, 848-50
(1980).



the standard of proof and the manner in which capitd
sentencing hearings are to be conducted in this State

[Il. Dospecial circumstancesexist which excuseMr. Oken's
failure to raise the standard of proof issue on direct
appeal or in his first previous post-conviction
proceeding?
IV.  Whether acapital sentencing proceeding that employsan
unconstitutionally low standard of proof results in the
imposition of an illegal or irregular sentence.
Because, as to Petitioner’s first issue, we find that Ring bears no adverse implicationsfor
the Maryland death penalty statute, we do not reach petitioner’'s other issues.” We shall

affirm the judgment of the Circuit Court.

II1.

" With regard to Petitioner’ s first issue, he broadly asserts at the beginning and end
of hisargument that, because the Maryland death penalty statute providesthat theweighing
of aggravating circumstancesagainst mitigating circumstancesis by apreponderance of the
evidencestandard, the statute“ viol atesthe Fifth, Sixth, Eighth and Fourteenth Amendments
of the United States Conditution and Articles 16, 21, 23, 24, and 25 of the Maryland
Condtitution.” (Petitioner’s Brief at 17, 31). The maority of Petitioner's argument,
however, isdevoted almost entirely to arguingthe Sixth, Eighth and Fourteenth Amendment
issuesthat werethefocusof Apprendi, Ring, and Borchardt, andrightfully so. The principal
reason this case wastaken by theCourt isto determineif Ring affects Borchardt. Petitioner
presents no meaningful, additional supporting arguments indicating that the Supreme
Court’ sdecisioninRing should changethis Court’ spreviously articul ated understanding of
the federal Fifth Amendment, and/or the Maryland constitutional provisionsin away that
would make the Maryland death penalty statute unconstitutional. See e.g. Borchardt, 367
Md. at 127-28 n.6, 786 A.2d at 652-53 n.6 (as to Art. 24 of the Maryland Declaration of
Rights). We therefore address only the Sixth, Eighth, and Fourteenth Amendment
implications of Petitioner’sfirst issue.



The U.S. Supreme Court has been diligentin devel oping death penalty jurisprudence
in the twenty-plus years since Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed.
2d 346 (1972), with theresult that this department of the law is now alabyrinth. In order to
navigate thiscat’scradle, aswell asto understand the underpinnings of our decision in the
case sub judice in light of the Supreme Court’sjurisprudenceinthisarena, it is necessary to
review its development since Furman. Fortunately, much of that history isfoundin asingle
place, the concurring opinion of Justice Scaliain Walton v. Arizona, 497 U.S. 639, 110 S. Ct.
3047, 111 L. Ed. 2d 511 (1990), a case of some import to the matter before us. Although
extensive block quotations are the bane of readers of, and commentators upon, appellate
opinions, we are moved at the beginning to quote in detail from Justice Scalia’ s concurrence
because it traces up to that point the lineage of two lines of the Supreme Court’s relevant
jurisprudence regarding death pendty statutes, which lines culminate in Ring. As Justice
Scalia explains:

Over the course of the past 15 years, this Court has
assumed the role of rulemaking body for the States
administration of capital sentencing -- effectively requiring
capital sentencing proceedings separate from the adjudi cation of
guilt, see, e. g., Woodson v. North Carolina, 428 U.S. 280, 301-
305,49 L.Ed. 2d 944,96 S. Ct. 2978 (1976) (plurality opinion);
Gregg v. Georgia, 428 U.S. 153, 195, 49 L. Ed. 2d 859, 96 S.
Ct. 2909 (1976) (opinion announcing judgment), dictating the
type and extent of discretion the sentencer must and must not
have, see, e. g., Lockett v. Ohio, 438 U.S. 586,57 L. Ed. 2d 973,
98 S. Ct. 2954 (1978) (plurality opinion); Godfrey v. Georgia,
446 U.S. 420, 64 L. Ed. 2d 398, 100 S. Ct. 1759 (1980),

requiring that certain categories of evidence must and must not
be admitted, see, e. g., Skipper v. South Carolina, 476 U.S. 1,90



L. Ed. 2d 1, 106 S. Ct. 1669 (1986); Booth v. Maryland, 482
U.S. 496, 96 L. Ed. 2d 440, 107 S. Ct. 2529 (1987), undertaking
minute inquiriesinto the wording of jury instructionsto ensure
that jurorsunderstand their duties under our labyrinthine code of
rules, see, e. g., Caldwell v. Mississippi, 472 U.S. 320, 86 L. Ed.
2d 231, 105 S. Ct. 2633 (1985); Mills v. Maryland, 486 U.S.
367,100 L. Ed. 2d 384, 108 S. Ct. 1860 (1988), and prescribing
the procedural formsthat sentencing deci sions must follow, see,
e. g., McKoy v. North Carolina, 494 U.S. 433, 108 L. Ed. 2d
369, 110 S. Ct. 1227 (1990). The case that began the
development of this Eighth Amendment jurisprudence was
Furman v. Georgia, 408 U.S. 238, 33 L. Ed. 2d 346, 92 S. Ct.
2726 (1972) (per curiam), which has come to stand for the
principle that a sentencer's discretion to return a death sentence
must be constrained by specific standards, so that the death
penalty is not inflicted in a random and capricious fashion.

In Furman, we overturned the sentences of two men
convicted and sentenced to death in state courts for murder and
one man so convicted and sentenced for rape, under statutes
that gave the jury complete discretion to impose death for those
crimes, with no standards as to the factors it should deem
relevant. The brief per curiam gave no reasons for the Court's
decision, other than to say that "the imposition and carrying out
of the death penalty in these cases constitute cruel and unusual
punishment in violation of the Eighth and Fourteenth
Amendments." Id., at 239-240. To uncover the reasons
underlying the decision in Furman, one must turn to the
opinionsof the fiveJusticesforming themajority, each of whom
wrote separately and none of whom joined any other's opinion.
Of these opinions, two rested on the broadest possible ground --
that the death penalty was cruel and unusual punishment in all
circumstances. Seeid., at 305 (BRENNAN, J., concurring); id.,
at 369-371 (MARSHALL, J., concurring). A third, that of
Justice Douglas, rested on a narrower ground -- that the
discretionary capital sentencing systems under which the
petitioners had been sentenced were operated in a manner that
discriminated against racial minorities and unpopular groups.
See id., at 256-257 (concurring opinion).



Thecritical opinions, however,in light of the subsequent
development of our jurisprudence, were those of JUSTICES
Stewart and WHITE. They focused on the infrequency and
seeming randomness with which, under the discretionary state
systems, the death penalty wasimposed. Justice Stewartwrote:

"These death sentences are cruel and
unusual in the same way that being struck by
lightning is cruel and unusual. For, of all the
people convicted of rapes and murders in 1967
and 1968, many just asreprehensibleas these, the
petitioners are among a capriciously selected
random handful upon whom the sentence of death
has in fact been imposed. . . . The Eighth and
Fourteenth Amendments cannot tolerate the
infliction of a sentence of death under legal
sysems that permit this unique penalty to be so
wantonly and so freakishly imposed.” Id., at 309-
310 (concurring opinion) (footnotes omitted).

JUSTICEWHITEtook asimilar view. Inhisopinionthe
death sentences under review violated the Eighth Amendment
because "as the statutes before us are now administered, the
penalty isso infrequently imposed that thethreat of executionis
too attenuated to be of substantial service to criminal justice.”
Id., at 313. "Thereisno meaningful basisfordistinguishing the
few cases in which itisimposed from the many cases in which
it is not," ibid., so that it constitutes a "pointless and needless
extinction of life with only marginal contributions to any
discernible social or public purposes,” id., at 312. The opinions
of both Justice Stewart and JUSTICE WHITE went out of the
way to say that capital punishment was not in itself a cruel and
unusual punishment, and that a mandatory system of capital
sentencing, in which everyone convicted of a particular crime
receivedthat punishment, would" present quite different issues.”
Id.,at 310-311 (WHITE, J., concurring); seealso id., at 307-308
(Stewart, J., concurring).

Furman led at least 35 States to adopt new capital
sentencing procedures that eliminated some of the discretion



previously conferred to impose or withhold the death penalty.
See Gregg V. Georgia, supra, a 179. In 1976, we upheld
against Eighth Amendment challenge three "guided discretion”
schemes representative of these measures, which, in varying
forms, required the sentencer to consider certain specified
aggravating and mitigating circumstances in reaching its
decision. In the principal case, Gregg v. Georgia, supra the
three-Justi ce opinion announcing the judgment read Furman as
"mandating that where discretion is afforded a sentencing body
on a matter so grave as the determination of whether a human
life should be taken or spared, that discretion must be suitably
directed and limited so as to minimize the risk of wholly
arbitrary and capricious action,” id., at 189 (joint opinion of
Stewart, Powell, and STEVENS, JJ.) (emphasis added). See
also id., at 221-222 (WHITE, J., joined by Burger, C. J,, and
REHNQUIST, J,, concurring in judgment); Proffitt v. Florida,
428 U.S. 242, 251, 49 L. Ed. 2d 913, 96 S. Ct. 2960 (1976)
(joint opinion of Stewart, Powell, and STEVENS, JJ.); id., at
260 (WHITE, J., joined by Burger, C. J., and REHN QUIST, J,,
concurringin judgment); Jurek v. Texas, 428 U.S. 262, 276, 49
L. Ed. 2d 929, 96 S. Ct. 2950 (1976) (joint opinion of Stewart,
Powell, and STEVENS, JJ.); id., at 279 (WHITE, J., joined by
Burger, C. J., and REHNQUIST, J., concurring in judgment).

Since the 1976 cases, we have routinely read Furman as
standing for the proposition that "channeling and limiting . . .
the sentencer's discretion in imposing the death penalty” is a
"fundamental constitutional requirement,” Maynard V.
Cartwright, 486 U.S. 356, 362, 100 L. Ed. 2d 372, 108 S. Ct.
1853 (1988), and have insisted that States furnishthe sentencer
with "'clear and objective standards' that provide 'specific and
detailed guidance," and that 'make rationally reviewable the
process for imposing a sentence of death,” Godfrey v. Georgia,
446 U.S. at 428 (footnotes omitted). Only twice since 1976
have we actually invalidated a death sentence because of
inadequate guidance to the sentencer, see Maynard, 486 U.S. at
362-364; Godfrey, 446 U.S. at 428-429, 433, but we have
repeatedly incanted the principle that "unbridled discretion” is
unacceptable, Penry v. Lynaugh, 492 U.S. 302, 326, 106 L. Ed.
2d 256, 109 S. Ct. 2934 (1989), that capital sentencing



procedures must constrain and guide the sentencer's discretion
to ensure "that the death penalty is not meted out arbitrarily and
capriciously," California v. Ramos, 463 U.S. 992,999, 77L. Ed.
2d 1171, 103 S. Ct. 3446 (1983), that "the State must establish
rational criteria that narrow the decisionmaker's judgment,”
McCleskey v. Kemp, 481 U.S. 279, 305, 95 L. Ed. 2d 262, 107
S. Ct. 1756 (1987), that "death penalty statutes [must] be
structured so as to prevent the penalty from being administered
in an arbitrary and unpredictable fashion,” California v. Brown,
479 U.S. 538,541, 93L. Ed. 2d 934, 107 S. Ct. 837 (1987), that
our cases require "procedural protections. . . to ensure that the
death penalty will be imposed in a consistent, rational manner,"
Barclay v. Florida, 463 U.S. 939, 960, 77 L. Ed. 2d 1134, 103
S. Ct. 3418(1983) (STEVENS, J., concurring in judgment), and
that "[States] must administer [the death] penalty in a way that
can rationally diginguish between those individuals for whom
death is an appropriate sancti on and those for whom it is not,"
Spaziano V. Florida, 468 U.S. 447, 460, 82 L. Ed. 2d 340, 104
S. Ct. 3154 (1984). See also Zant v. Stephens, 462 U.S. 862,
877, 77 L. Ed. 2d 235, 103 S. Ct. 2733 (1983); Eddings V.
Oklahoma, 455 U.S. 104, 110, 71 L. Ed. 2d 1, 102 S. Ct. 869
(1982); Pulley v. Harris, 465 U.S. 37,51, 79 L. Ed. 2d 29, 104
S. Ct. 871 (1984); Booth v. Maryland, 482 U.S. at 502; Mills v.
Maryland, 486 U.S. at 374; Lowenfield V. Phelps, 484 U.S. 231,
244,98 L. Ed. 2d 568, 108 S. Ct. 546 (1988).

Shortly after introducing our doctrine requiring
constraints on the sentencer's discretion to "impose" the death
penalty, the Court began developing a doctrine forbidding
constraints on the sentencer's discretion to "decline to impose"
it. McCleskey v. Kemp, supra, at 304 (emphasis deleted). This
second doctrine -- counterdoctrine would be a better word -- has
completely exploded whatever coherencethe notion of "guided
discretion” once had.

Some States responded to Furman by making death the
mandatory punishment for certain categories of murder. We
invalidated these statutes in Woodson v. North Carolina, 428
U.S. 280, 49 L. Ed. 2d 944, 96 S. Ct. 2978 (1976), and Roberts
V. Louisiana, 428 U.S. 325, 49 L. Ed. 2d 974, 96 S. Ct. 3001
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(1976), a plurality of the Court concluding that the sentencing
process must accord at | east some consideration to the " character
and record of theindividual offender.” Woodson, supra, at 304
(plurality opinion). Other States responded to Furman by
leaving the sentencer some discretion to spare capital
defendants, but limiting the kinds of mitigating circumstances
the sentencer could consder. We invalidated these statutes in
Lockett v. Ohio, 438 U.S.586, 57 L. Ed. 2d 973, 98 S. Ct. 2954
(1978), a plurality saying the Eighth Amendment requires that
the sentencer "not be precluded from considering, as a
mitigatingfactor, any aspect of adefendant'scharacter or record
and any of the circumstances of the offense that the defendant
proffers as a basis for a sentence less than death," id., at 604
(opinion of Burger, C. J., joined by Stewart, Powell, and
STEVENS, JJ.) (emphasis omitted and added). The reasoning
of the pluralities in these cases was later adopted by a majority
of the Court. See Sumner v. Shuman, 483 U.S. 66, 97 L. Ed. 2d
56, 107 S. Ct. 2716 (1987) (embracing Woodson); Eddings v.
Oklahoma, supra (embracing L ockett).

These decisions, of course, had nobasisin Furman. One
might have supposed that curtailing or eliminating discretionin
the sentencing of capital defendantswasnot only consistent with
Furman, but positively required by it -- as many of the States, of
course, did suppose. But in Woodson and Lockett, it emerged
that uniform treatment of offenders guilty of the same capital
crimewas not only not required by the Eighth Amendment, but
wasall but prohibited. Announcing the proposition that " central
to the application of the[Eighth] Amendment is adetermination
of contemporary standards regarding the infliction of
punishment,” Woodson, supra, at 288, and pointing to the seady
growth of discretionary sentencing systems over the previous
150 years (those very systemswe had found unconstitutional in
Furman), Woodson, supra, at 291-292, the pluralities in those
cases determined that a defendant could not be sentenced to
death unless the sentencer was convinced, by an unconstrained
and unguided evaluation of offender and offense, that death was
the appropriate punishment, id., at 304-305; Lockett, supra, 438
U.S. at 604-605. In short, the practice which in Furman had
been described as the discretion to sentence to deah and

11



pronounced constitutionally prohibited, was in Woodson and
Lockett renamed the discretion not to sentence to death and
pronounced constitutionally required.

As elaborated in the years since, the Woodson-Lockett
principle has prevented States from imposing all but the most
minimal constraints on the sentencer's discretion to decide that
an offender eligible for the death penalty should nonethel essnot
receive it. We have, in the first place, repeatedly rebuffed
States' efforts to channel that discretion by specifying objective
factors on which its exercise should rest. It would misdescribe
the sweep of this principle to say that "all mitigating evidence"
must be considered by the sentencer. That would assume some
objectivecriterion of what ismitigating, which is precisely what
we have forbidden. Our cases proudly announce that the
Constitution effectivel y prohibitsthe Statesfrom excluding from
the sentencing decison any aspect of a defendant's character or
record, or any circumstance surrounding the crime. . .

* * * * *

To acknowledge that "there perhaps is an inherent
tension" between this line of cases and the line stemming from
Furman, McCleskeyv. Kemp, 481 U.S. at 363 (BLACKMUN,
J., dissenting), is rather like saying that there was perhaps an
inherent tension between the Allies and the Axis Powers in
World War I1. And to refer to the two lines as pursuing "twin
objectives," Spaziano v. Florida, 468 U.S. at 459, is rather like
referring to the twin objectives of good and evil. They cannot
be reconciled. Pursuant to Furman, and in order "to achieve a
morerational and equitable administration of thedeath penalty,”
Franklin v. Lynaugh, 487 U.S. 164,181, 101 L. Ed. 2d 155, 108
S. Ct. 2320 (1988), we require that States "channel the
sentencer's discretion by ‘clear and objective standards' that
provide 'specific and detailed guidance,” Godfrey v. Georgia,
446 U.S. at 428. In the next breath, however, we say that "the
State cannot channel the sentencer's discretion . . . to consider
any relevant [ mitigating] information offered by the defendant,”
McCleskey v. Kemp, supra, at 306 (emphass added), and that
the sentencer must enjoy unconstrained discretion to decide

12



whether any sympathetic factors bearing on the defendantor the
crime indicate that he does not "deserve to be sentenced to
death," Penry v. Lynaugh, supra, at 326.
Walton, 497 U.S. at 657-65, 110 S. Ct. at 3059-63, 111 L. Ed. 2d at 530-36 (plurality)
(Scalia, J., concurring); see also Ring v. Arizona, 536 U.S. 584, 610, 122 S. Ct. 2428, 2443,
153 L. Ed. 2d 556, 577 (2002) (Scalia, J., concurring).
Iv.

In response to the Supreme Court’s evolving jurisprudence in this area, Maryland’s
death penalty gatutory scheme has undergone multiple changesin the last thirty-one years.
Maryland Code (1957, 1971 Repl. Vol.), Article 27, 8 413, provided in relevant part that
“[e]very person convicted of murder in the first degree . .. shall suffer death, or undergo a
confinement in the penitentiary of the State for a the period of their natural life.” This
version of Art. 27, 8 413 was found to be uncongitutional as regards the death penalty in
Bartholomeyv. State, 267 Md. 175, 297 A.2d 696 (1972), inresponseto the Supreme Court’s
decisionin Furman. It wasreplaced by Maryland Code (1957, 1976 Repl. Vol.), Article 27,
§ 413, applicable to offenses committed on or after 1 July 1975, which in turn was found
to be unconstitutional in Blackwell v. State, 278 Md. 466, 365 A.2d 545 (1976).% The statute

declared unconstitutional in Blackwell was replaced by renumbered Maryland Code (1957,

1976 Repl. Vol., 1978 Cum. Supp.), Article 27,8 412, applicable to offenses committed on

8 See Statev. Wooten, 277 Md. 114,118 n.4, 352 A.2d 829, 832 n.4 (1976); Blackwell,
278 Md. at 473-75, 365 A.2d at 549-50.
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or after 1 July 1978. This version has remained substantively unchanged and is the first
version of the current Maryland death penalty scheme, along with Maryland Code (1957,
1976 Repl. Vol., 1978 Cum. Supp.), 88 413 and 414, containing the additional sentencing
and review elements atissue in the present case. Additional minor amendments were made
in 1995 and 1996. Article 27, 88 412, 413, and 414 were repealed by Ch. 26, Acts 2002,
effective October 1, 2002 and re-enacted without substantive change as Maryland Code
(1974, 2002 Repl. Vol., 2003 Supp.), Criminal Law Article, 88 2-101, 2-201, 2-202, 2-203,
2-301, 2-302, 2-303 and 1-401.°
Because Oken was convicted priorto the 2002 re-enactment of the Code and to avoid
confusion by using citation forms differing from our opinions decided prior to that re-
enactment, we shall address Oken’ sargumentsreferringto the Code sections asthey existed
prior to the 2002 re-enactment. Maryland Code (1957, 1996 Repl. Vol., 2001 Cum. Supp.),
Art. 27 8 412 set forth the punishment for murder, in pertinent part, as follows:
(a) Designation of degree by court or jury. - If aperson
is found guilty of murder, the court or jury that determined the
person’s guild shall state in the verdict whether the person is
guilty of murder in the first degree or murder in the second
degree.
(b) Penalty for first degree murder.- Except as provided
under subsection (g) of this section, a person found guilty of

murder in the first degree shall be sentenced to death,
imprisonment for life, or imprisonment for life without the

° For provisions controlling the effective date and application of statutory revisions,
see Md. Const., Article XVI, § 2.
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possibility of parole. The sentence shall be imprisonment for
life unless:(1)(i) the State notified the person in writing at least
30 dayspriortotrial that it intended to seek a sentence of death,
and advised the person of each aggravating circumstance upon
which it intendedto rely,and (ii) a sentence of death isimposed
in accordance with 8 413; or (2) the State notified thepersonin
writing at least 30 days prior to trial that it intended to seek a
sentence of imprisonment for life without the possibility of
parole under § 412 or § 413 of this artide.

(c) Notice of intent to seek death penalty.- (1) If aState’s
Attorney files or withdraws a notice of intent to seek a sentence
of death, the Stae’s Attorney shall file a copy of the notice or
withdrawal with the clerk of the Court of Appeals.

(2) Thevalidity of anotice of intent to seek a sentence of
death that is served on a defendant in atimely manner shall in
no way be affected by the State’s Attorney’s failure to file a
copy of the death noticein atimely manner with the clerk of the
Court of Appeals.

Maryland Code (1957, 1996 Repl. Vol., 2001 Cum. Supp.), Art. 27 § 413 sets forth the
sentencing procedure upon afinding of guilt asto first degree murder as follows:

(a) Separate sentencing proceeding required. - If a
person is found guilty of murder in the first degree, and if the
State had given the notice required under § 412(b), a separate
sentencing proceeding shall be conducted as soon as practicable
after the trial as been completed to determine whether he shall
be sentenced to death.

(b) Before whom proceeding conducted. - The proceeding
shall be conducted:

(1) Beforethejury that determined thedefendant’ s guilt;
or

(2) Before a jury impaneled for the purpose of the
proceeding if;

(i) The defendant was convicted upon a plea of guilty;

(ii) The defendant was convicted after atrial before the
court sitting without ajury;
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(i) The jury that determined the defendant’s guilt has
been discharged by the court for good cause; or

(iv) Review of the original sentence of death by a court
of competent jurisdiction has resulted in a remand for
resentencing; or

(3) Before the court alone, if a jury sentencing
proceeding is waived by the defendant.

(c) Evidence, argument, instructions. - (1) Thefollowing
type of evidence is admissible in this proceeding:

(i) Evidence relating to any mitigating circumstance
listed in subsection (g) of this section;

(i) Evidence relating to any aggravating circumstance
listed in subsection (d) of this section of which the State had
notified the defendant pursuant to 8 412(b) of this article.

(iii) Evidence of any prior criminal convictions, pleas or
guilty or nolo contendere, or the absence of such prior
convictions or pleas, to the same extend admissible in other
sentencing procedures.;

(iv) Any presentenceinvestigation report. However, any
recommendation as to sentence contained in the report is not
admissible; and

(v) Any other evidencethat the court deems of probative
value and relevant to sentence, provided the defendant is
accorded a fair opportunity to rebut any statements.

(2) The State and the defendant or his counsel may
present argument for or against the sentence of death.

(3) After presentation of the evidence in a proceeding
before a jury, in addition to any other appropriate instructions
permitted by law, the court shall instruct the jury as to the
findings it must make in order to determined whether the
sentenceshall bedeath, imprisonment for life, and the burden of
proof applicableto thesefindingsin accordancewith subsection
(f) or subsection (h) of thissection.

(d) Consideration of aggravating circumstances. - In
determining the sentence, the court or jury, as the case may be,
shall first consider w hether, beyond a reasonable doubt, any of
the following aggrav ating circumstances exist:

(1) One or more persons committed the murder of alaw
enforcement officer while in the performance of his duties;
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(2) The defendant committed the murder at a time when
he was confined in any correctional institution;

(3) The defendant committed the murder in furtherance
of an escape or an attempt to escape from or evade the lawful
custody, arrest, or detention of or by an officer or guard of a
correctional institution or by alaw enforcement officer;

(4) The victim was taken or attempted to be taken in the
course of a kidnapping or abduction or an attempt to kidnap or
abduct;

(5) Thevictim was achild abducted in viol ation of § 2 of
this article;

(6) The defendant committed the murder pursuant to an
agreement or contract for remuneration or the promise or
remuneration to commit the murder;

(7) The defendant engaged or employed another person
to commit the murder and the murder was committed pursuant
to an agreement or contract for remuneration or the promise of
remuneration;

(8) At the time of the murder, the defendant was under
sentence of death or imprisonment for life.

(9) The defendant committed more than one offense of
murder in the first degree arising out of th same incident; or

(10) The defendant committed the murder while
committing or attempting to commit a carjacking, armed
carjacking, robbery under § 486 or § 487 of thisarticle, arsonin
the first degree, rape or sexual offensein the first degree.

(e) Definitions. - As used in this section, the following
termshave the meaningsindicated unless a contrary meaning is
clearly intended from the context in which the term appears:

(1)(i) The terms “defendant” and “person”, except as
those terms appear in subsection (d)(1) and (7) of this section,
include only a principal in the first degree.

(i) In subsection (d)(1) of this section, the term “ person”
means:

1. A principal in the first degree

2. A principal in the second degree who:

A. Willfully, deliberately, and with premeditation
intended the death of the law enforcement officer;

B. Was a major participant in the murder; and
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C. Was actually present at the time and place of the
murder.

(2) The term “correctional institution” includes any
institution for the detention or confinement of personscharged
with or convicted of acrime, including PatuxentInstitution, any
institution for thedetention or confinement of juveniles charged
with or adjudicated as being delinquent, and any hospital in
which the person was confined pursuant to an order of a court
exercising criminal jurisdiction.

(3)(i) The term “law enforcement officer” has the
meaning given in 8 727 of this article.

(if) The term “law enforcement officer”, as used in
subsection (d) of this section, includes:

1. An officer serving in a probationary status;

2. A parole and probation officer;

3. A law enforcement officer of ajurisdiction outsideof
Maryland; and

4. If thelaw enforcement officer iswearing the uniform
worn by the law enforcement officer while acting in an official
capacity or isprominently displaying his official badge or other
insignia of office, alaw enforcement officer privately employed
as a security officer or special policeman under the provisions
of Article 41 88 4-901 through 4-913 of the Code.

(4) “Imprisonment for life without the possibility of
parole” means imprisonment for the natural life of an inmate
under the custody of a correctiond institution, including the
Patuxent Institution.

(f) Finding that no aggravating circumstances exist.- |f
the court or jury does not find, beyond a reasonabl e doubt, that
one or more of these aggravating circumstances exist, it shall
state that conclusionin writing, and a sentence of death may not
be imposed.

(9) Consideration of mitigating circumstances.- |f the
court or jury finds, beyond areasonable doubt, that one or more
of these aggravating circumstances exist, it shall then consider
whether, based upon a preponderance of the evidence, any of the
following mitigating circumstances exist:

(1) The defendant has not previously (i) been found
guilty of acrime of violence; (ii) entered aplea of guilty or nolo
contendere to a charge of a crime of violence; or (iii) had a
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judgment of probation on stay of entry of judgement entered on
a charge of a crime of violence. As used in this paragraph,
“crime of violence” means abduction, arson in the first degree,
escape in the first degree, kidnapping, manslaughter, except
involuntary manslaughter, mayhem, murder, robbery under
8 486 or 8 487 of this article, carjacking or armed carjacking, or
rape or sexual offense in the first or second degree, or an
attempt to commit any of these offenses, or the use of ahandgun
in the commission of afelony or another crime of violence.

(2) The victim was a participant in the defendant’s
conduct or consented to the act which caused the victim’ sdeath.

(3) The defendant acted under substantial duress,
domination or provocation of another person, but not so
substantial as to constitute a complete defense to the
prosecution.

(4) The murder was committed while the capacity of the
defendant to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was
substantially impaired as a result of mental incapacity, mental
disorder or emotional disturbance.

(5) The youthful age of the defendant at the time of the
crime.

(6) The act of the defendant was not the sole proximate
cause of the victim’s death.

(7) Itisunlikely that the defendant will engage in further
criminal activity that would constitute a continuing threat to
Soci ety .

(8) Any other facts which the jury or the court
specifically sets forth in writing that it finds as mitigating
circumstances in the case.

(h) Weighing aggravating and mitigating circumstances.
- (1) If the court or jury finds that one or more of these
mitigating circumstances exist, it shall determine whether, by a
preponderance of the evidence, the aggravating circumstances
outweigh the mitigating circumstances.

(2) If it finds that the aggravating circumstances
outweigh the mitigating circumstances, the sentence shall be
death.
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(3) If it finds that the aggravating circumstances do not
outweigh the mitigating circumstances, a sentence of death may
not be imposed.

(i) Determination to be written and unanimous. - The
determination of the court or jury shall be in writing, and, if a
jury, shall be unanimous and shall be signed by the foreman.

(j) Statements required in determination. - The
determination of the court or jury shall state, specifically:

(1) Which, if any, aggravating circumstances it findsto
exist;

(2) Which, if any, mitigating circumstances it finds to
exist;

(3) Whether any aggravating circumstancesfound under
subsection (d) of this section outweigh the mitigating
circumstances found under subsection (g) of this section;

(4) Whether the aggravating circumstances found under
subsection (d) do not outweigh mitigating ¢ircumstances under
subsection (g); and

(5) The sentence, determined in accordance with
subsection f) or (h).

(k) Imposition of sentence. - (1) If the jury determines
that a sentence of death shall be imposed under the provisions
of this section, then the court shall impose a sentence of death.

(2) If the jury, within a reasonable time, is not able to
agree as to whether a sentence of death shall be imposed, the
court may not impose a sentence of death.

(3) If the sentencing proceeding is conducted before a
court without a jury, the court shall determine whether a
sentence of death shall beimposed under the provisions of this
section.

(4) If the court or jury determinesthat a sentence of death
may not be imposed, and the State did not give the notice
required under 8§ 412 (b) of this article of intention to seek a
sentence of life imprisonment without the possibility of parole,
the court shall impose a sentence of life imprisonment.

(5) If the State gives the notice required under § 412 (b)
of thisarticle of intention to seek asentence of imprisonment for
life without the possibility of parole but does not give notice of
intention to seek the death penalty, the court shall conduct a
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separate sentencing proceeding as soon as practicable after the
trial has been completed to determine whether to impose a
sentence of imprisonment for life or imprisonment for life
without the possibility of parole.

(6) If the State gives the notice required under § 412 (b)
of this article of intention to seek the death penalty in addition
to the notice of intention to seek a sentence of imprisonment for
life without the possibility of parole, and the court or jury
determinesthat a sentence of death may not be imposed under
the provisions of this section, that court or jury shal determine
whether to impose a sentence of imprisonment for life or
imprisonment for life without the possibility of parole.

(7)(1) In determining whether to impose a sentence of
imprisonment for life without the possibility of parole, a jury
shall agree unanimously on the imposition of a sentence of
imprisonment for life without the possibility of parole.

(it) If the jury agrees unanimously to impose a sentence
of imprisonment for life without the possibility of parole, the
court shall impose a sentence of imprisonment for life without
the possibility of parole.

(iii) If the jury, within areasonable time, is not able to
agree unanimously on the imposition of a sentence of
imprisonmentfor lifewithout the possibility of parole, the court
shall dismissthejury and impose asentence of imprisonment for
life.

(8) If the State gives the notice required under § 412 of
this article of the States intention to seek a sentence of
imprisonment for life withoutthe possibility of parole, the court
shall conduct a separate sentencing proceeding as soon as
practicable after the trial has been completed to determine
whether to impose a sentence of imprisonment for life or
imprisonment for life without the possibility of parole.
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(emphasis added). In addition, Article 27 provides for the mandatory review of all death
sentences by this Court.’® Maryland Code (1957, 1996 Repl. Vol.), Art. 27 § 414(e), in
pertinent part provides:

(e) Consolidation by the Court of Appeals. - In addition
to the consideration of any errors properly before the Court on
appeal, the Court of Appealsshall consider theimposition of the
death sentence. With regard to the sentence, the Court shall
determine:

(1) Whether the sentence of death wasimposed under the
influence of passion, prejudice, or any other arbitrary factor;

(2) Whether the evidence supports the jury’s or court’s
finding of astatutory aggravating circumstance under 8 413 (d);
and

(3) Whether the evidence supports the jury’s or court’s
finding that the aggravaing circumstances outweigh the
mitigating circumstances.

In the Borchardt case, we explained Borchardt’s Apprendi argument as to 8 412(h)
of Maryland’s statutory scheme:

The Apprendi issue posited by Borchardt arises from
§ 413(h), dealing with the weighing of aggravating and
mitigating circumstances. That section providesthat, if thejury
finds that one or more mitigating circumstances exist, "it shall
determine whether, by a preponderance of the evidence, the
aggravating circumstances outweigh the mitigating
circumstances.” (emphasisadded). If thejuryfindsthat they do,
the sentence is death; if it finds that the aggravating
circumstances do not outweigh the mitigating circumstances, a
sentence of deah may not be imposed. The ultimate
determination must be unanimous and inwriting. See 8§ 413(i).

1% See also Maryland Rule 8-306, gpplicable to review of capital casesin the Court of
Appeals.
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Borchardt contends that, under Apprendi, due process
requires a determination that the aggravating circumstances
outweigh any mitigating circumstances to be made beyond a
reasonable doubt and not by amere preponderance of evidence.

Section 414, as supplemented by Maryland Rule 8-306,
providesfor automatic appellate review by this Court whenever
the death penalty is imposed. In addition to considering any
errors alleged by the defendant, we are required by 8§ 414(e) to
consider the imposition of the death sentence itself, including
(1) whether the sentence was imposed under the influence of
passion, prejudice, or other arbitray factor, (2) whether the
evidence supports the jury's finding of a statutory aggravating
circumstance under 8 413(d), and (3) whether the evidence
supports the jury's or court's finding that the aggravating
circumstances outweigh the mitigating circumstances.

367 Md.at 103, 786 A.2d at 638."> In Borchardt, based only on an analysis assessing the
impact of Apprendi, we found constitutional the standard of whether aggravating factors
outweigh mitigatorsby apreponderance of the evidence. Oken’sposition here, inanutshell,
is that Ring requires us to revisit that holding in Borchardt and to find that 8 413(h) is
unconstitutional because, in his view, under the holdings of Apprendi and Ring, the
determination that aggravating circumstances outweigh mitigating circumstances must be
made based on the standard of beyond areasonable doubt, and not by preponderance of the

evidence. We disagree.

' As does Oken in the present case.

12 See also Foster v. State, 304 Md 439, 499 A.2d 1236 (1985); Tichnell v. State, 287
Md. 695, 415 A.2d 830 (1980).
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W e discussed thelegal reasoning of the Supreme Court’s holding in Apprendi in our
decision in Borchardt as follows:

[In Apprendi,] the defendantwas convicted, onaplea of
guilty, of using a firearm for an unlawful purpose, a second-
degree offense under New Jersey law that carried a sentence
range of fivetotenyearsin prison. There was evidence, which
Apprendi disputed, that his offense wasracially motivated - that
he fired shots into the home of an African-American family
because he did not want them as neighbors. New Jersey had a
separate "hate crime" statute that increased the punishment for
a second-degree offense to a prison term of 10 to 20 years if the
judge found, by a preponderance of the evidence, that the
defendant committed the underlying offense with a purpose to
intimidate an individual or group because of race, color, gender,
handicap, religion, sexual orientation, or ethnicity. Apprendi was
not charged under the hate crime law, and, though pleading
guilty to the underlying offense, he objected to the sentence
enhancement under that law. The judge rejected the challenge
and sentenced Apprendi to 12 years.

The Supreme Court believed that the case was controlled
by the footnote statement made inJones [v. United States, 526
U.S. 227, 119 S. Ct. 1215, 143 L. Ed. 2d 311 (1999)] - that
under the 14th Amendment (as under the Fifth and Sixth, which
appliedtotheFederal prosecutioninJones) "any fact (other than
prior conviction) that increasesthe maximum penalty for acrime
must be charged in an indictment, submitted to a jury, and
proven beyond areasonabledoubt.” 4Apprendi, 530 U.S. at 476,
120 S. Ct. at 2355, 147 L. Ed. 2d at 446 (quoting from Jones,
526 U.S. at 243n.6, 119 S.Ct. at 1224 n.6,143 L. Ed. 2d at 326
n.6).
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Borchardt, 367 Md. at 112-13, 786 A.2d at 643-44."* Borchardt argued, as does Oken, that
the weighing of aggrav ating against mitigating circumstancesisa“finding” which increases
the maximum penalty, and therefore, under Apprendi and Ring, must be “found” by ajury
beyond a reasonable doubt.

Oken correctly points out tha our holding in Borchardt, that Apprendi does not
invalidate the Maryland death penalty scheme, rested on three pillarsof reasoning. Thefirst
of these was based on language in Apprendi expressly indicating that its holding was not
intended to apply to capital sentencing schemes, a result which would bring Apprendi into
conflict with Walton. Aswe pointed out in Borchardt:

Perhaps the easiest answer lies in the unequivocal
statement by the Apprendi majority that its decision did not

¥ The principal holding of the Supreme Court in Apprendi is:

In sum, our reexamination of our casesin this area, and
of the history upon which they rely, confirms the opinion that
we expressed in Jones. Other than the factof aprior conviction,
any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt. With that exception, we
endorse the statement of the rule set forth in the concurring
opinionsin that case: "It is unconstitutional for alegislature to
remove from the jury the assessment of facts that increase the
prescribed range of penalties to which a criminal defendant is
exposed. Itisequally clear that such facts must be established
by proof beyond a reasonable doubt.” 526 U.S. at 252-253
(opinionof STEVENS, J.); seealso 526 U.S. at 253 (opinion of
SCALIA, J)).

530 U.S. at 490, 120 S. Ct. 2362-63, 147 L. Ed. 2d at 455.
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render invalid State capital sentencing schemes, such as
approved in Walton, that allowed the judge, not sitting as the
trier of fact, to find and weigh specific aggravating factors. If
itispermissible under Apprendi for the law to removethat fact-
finding and fact-weighing process entirely from the jury and
leave it to the judge as a legitimate sentencing factor, without
specifying a reasonable doubt standard, it can hardly be
impermissible for a jury that has found the prerequisite
aggravating factors beyond a reasonable doubt to apply a
preponderancestandard in wei ghing them against any mitigating
circumstances. The Walton scheme, in other words, is in far
greater direct conflict with the underpinning of Apprendi than
the Maryland approach. Thus, if theaggravating circumstances
do not constitute elements of the offense or serveto increasethe
maximum punishment for the offense in the Walton context,
they cannot reasonably be found to have that status under the
Maryland law. If Apprendi renders the Maryland law
unconstitutional, then, perforce, it likely renders most of the
capital punishment laws in the country unconstitutional. We
cannot conceivethat the Supreme Court, especially inlight of its
contrary statement, intended such adramaticresult to flow from
acase that did not even involve a capital punishment law.

367 Md. at 121-22, 786 A.2d at 649 (footnotes omitted).

Our second reason for denyingrelief inBorchardt wasbecause Apprendi appliesonly
when a defendant receives a sentence in excess of the statutory maximum. Borchardt noted
that Apprendi required that “ other than the fact of aprior conviction, any fact that increases
the penalty foracrime beyondthe prescribed statutory maximum must be submittedtoajury,
and proved beyond areasonable doubt.” 367 Md. at 123, 786 A.2d at 650 (quotingApprend;,
530 U.S. at 490, 120 S. Ct. at 2362-63, 14 L. Ed. 2d at 455) (emphasis removed). We
observed that the statute established the penalty for murder as encompassing arange of three

potential sentences: lifeimprisonment, lifeimprisonment without parole, or death. We held
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that the determination whether aggravators outw eighed the mitigators, therefore, does not
serveto increase the statutory maximum or even the statutory range of possible punishment.
Rather, the existence or non-existence of the statutory circumstances served only to assist
the sentencing authority in “determining which sentence within the statutory range is to be
imposed.” 367 M d. at 123, 786 A.2d at 650 (emphasis removed).*

Third, we held in Borchardt that Apprendi did not apply to the weighing of
aggravators and mitigators because the jurors' determination of that issue is not one that
involves fact-finding, but rather “[t]he weighing process is purely a judgmental one, of
balancing the mitigator[s] against the aggravator[s] to determine whether death is the
appropriate punishment in the particular case. Thisis aprocess that not only traditionally,
but quintessentially isapure and Constitutionally |egitimate sentencing factor, onethat does
not require adetermination to be madebeyond areasonabledoubt.” 367 Md. at 126-27, 786
A.2d at 652.

The Supreme Court’s decision in Ring necessarily alters our reasoning and
conclusions in Borchardt, but only as to the first two of the three prongs upon which
Borchardtrests. Ring doesnot, however, requirethatwereach adifferent outcome. Inorder

to understand this result, it is necessary to understand the development of death penalty

* We reached a similar condusion in Blackwell, involving the predecessor death
penalty statute, noting that “[8] 413 does not create anew crime; itissimply apenalty statute
for murder inthe firg degree, which authorized the imposition of one of two punishments
for the offense — life imprisonment or death.” 278 Md. at 473, 365 A.2d at 549.
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sentencing jurisprudence since Furman, developments which in turn influenced the
development of the Maryland death penalty statute. Itisonly with an understanding of this
history that the limited impact of Ring and how its holding fitswithin this framework can be
understood. Aswill be seen, infra, when taken in the context of the Supreme Court’ s death
penalty jurisprudence, Ring only implicates the finding of aggravating circumstances, and
not the process of weighing aggravating against mitigating factors. Of particular import is
that jurisprudence which distinguishes those el ements of the sentencing process which make
a defendant death-eligible from those elements involved in selecting those death-eligible
defendants who actually will be sentenced to death.

Supreme Court jurisprudence in this area has forced states to adopt systems of
sentencing which conform to the two lines of cases described by Justice Scalia in Walton,
supra. These two lines of cases describe a sentencing process divided into two distinct
phases, each with separate and distinct constitutional requirements. Thefirst line of cases,
running directly from Furman, addresses the first phase of the sentencing process, the
determination of eligibility. With regardsto the eligibility phase, the Court has madeit clear
that state statutes must function to limit the classof individualswho may be deemed death-
eligible. This is usually accomplished by requiring the sentencing authority to find an
aggravating factor. It is the finding of an aggravating factor which turns a convicted

defendant into a death-eligible defendant.
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The second line of cases addresses the second phase of the sentencing process, the
selection phase. In this phase, the sentencing authority is allowed to identify and consider
factors in mitigation and is allowed to elect to impose a sentence less than death if it views
the circumstances aswarranting alesser punishment. While the Supreme Court repeatedly
has stated that there are no constitutional requirements as to how the states must desgn the
selection phase, other than that they may not curtail the sentencing authority’s ability to
consider factors in mitigation, the sates generally have adopted one of two methods. In
some states the sentencing authority, after determining the existence of at least one
aggravatingfactor makingthe defendant death-eligible, isinstructed to determineif thereare
mitigating factors which justify notimposing the death penalty. Inother “weighing” states,
like Maryland, the sentencing authority is instructed, after determining the existence of at
least one aggravating factor making the def endant death-eligible, to weigh the mitigators
against the aggravators.’

The distinction may seem, at first blush, to be predicated on semantics as in both
scenarios the sentencing authority is comparing the relative weight of circumstances in

mitigation to determine if mercy is appropriate, but the distinction between the two is real

'° See Zant v. Stephens, 462 U.S. 862, 873-74 & n.12,103 S. Ct. 2733, 2741 & n. 12,
77 L. Ed. 235, 247-48 & n.12 (1983) (noting that in aweighing state, “not only must the jury
find at least one aggravating circumstance in order to have the power to impose the death
sentence; in addition, the law requires the jury to weigh the aggravating circumstances
against the mitigating circumstances when it decideswhether or not the death penalty should
be imposed”).

29



and critical to proper constitutional analysis. The reason is that, in “weighing” states, an
appellate determination that one or more of thestatutorily defined aggravating factorsfound
in a given case fails to meet constitutional muster requires a re-weighing of the remaining
aggravators and mitigators, asthe impermissible aggravator potentially actedasa*“thumb on
the scales” during the original weighing.'® Such a defect does not arise in a non-weighing
state, where the defect may beresolvedunder a“ harmlesserror” analysis. Regardless, under
the Supreme Court’s post-Furman jurisprudence, in both weighing and non-weighing
schemes, it isthefinding of an aggravating circumstancewhich makes the defendant death-
eligible. The selection process that follows determines, under both weighing and non-
weighing statutes, whether, in the judgment of the sentencing authority, the penalty actually
should be applied.
V.

In Greggv. Georgia,428 U.S. 153,96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976), the Court
effectively approved the bifurcaed system we employ in Maryland today. In Gregg, the
Court reviewed Georgia’s post-Furman death penalty statute. That statute'’ retained the

death penalty for murder and five other crimes. Guilt or innocence was determined in the

8 See Lambrix v. Singletary, 520 U.S. 518,117 S. Ct. 1517,137 L. Ed. 2d 771 (1997);
Espinoza v. Florida, 505 U.S. 1079, 112 S. Ct. 2926, 120 L. Ed.2d 854 (1992); Sochor v.
Florida, 504 U.S. 527, 112 S. Ct. 2114,119 L. Ed. 2d 326 (1992); Stringer v. Black, 503
U.S. 222,112 S. Ct. 1130, 117 L. Ed. 2d 367 (1992); Clemons v. Mississippi, 494 U.S. 738,
110 S. Ct.1441, 108 L. Ed. 2d 725 (1990).

7 Ga. Code Ann. 88 26-1101, 26-1311, 26-1902, 26-2001, 26-2201, 26-3301 (1972).
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first stage of a bifurcated trial. Upon a guilty verdict or plea, a pre-sentence hearing was
held. At this hearing, the judge or jury would hear additional extenuating or mitigating
evidence and evidence in aggravation of punishment. Under the statute, at least one of ten
possible aggravating circumstances was required to be found to exist by the sentencing
authority, whether judge or jury, beyond a reasonable doubt before the death sentence may
be imposed. The defendant was required to be given pre-trial noticeof the state’s intention
to prove specified aggravators. In addition, the jury was authorized to consider any other
appropriate aggravating or mitigating circumstances. Where the jury was the sentencing
authority, it was not required to find any mitigating circumstancein order to make a binding
recommendation of mercy tothetrial court, butit wasrequired tofind astatutory aggravating
circumstance before recommending a sentence of death. The sentencing judge was bound
by the recommended sentence of the jury. In its statutorily-required review of the death
sentence, the Georgia Supreme Court wasrequired to consider: (1) whether the sentencewas
influenced by passion, prejudice or any other arbitrary factor; (2) whether the evidence
supported the finding of a statutory aggravating circumstance; and, (3) whether the death
sentence was excessive or digoroportionate to the penalty imposed in similar cases,
considering both the particular crime and the particular defendant.

The Supreme Courtin Gregg began its eval uation of the Georgiastatute by reviewing
the impact of Furman. The Court observed that:

While Furman did not hold that theinfliction of thedeath
penalty per se violates the Constitution's ban on cruel and
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unusual punishments, it did recognize that the penalty of death
is different in kind from any other punishment imposed under
our system of criminal jugtice. Because of the uniqueness of the
death penalty, Furman held that it could not be imposed under
sentencing procedures that created a substantial risk that it
would be inflicted in an arbitrary and capricious manner. . . .
Indeed, the death sentences examined by the Court in Furman
were "cruel and unusual in the same way that being struck by
lightningis cruel and unusual. For, of all the people convicted
of [capital crimes], many just as reprehensible as these, the
petitioners [in Furman were] among a capriciously selected
random handful upon whom the sentence of death has in fact
been imposed. . .. [T]he Eighth and Fourteenth Amendments
cannot tolerate the infliction of a sentence of death under legal
sysemsthat permit this unique penalty to be so wantonly and so
freakishly imposed." Id., at 309-310 (STEWART, J,
concurring).

Furman mandates that where discretion is afforded a
sentencing body on a matter so grave as the determination of
whether a human life should be taken or spared, that discretion
must be suitably directed and limited so asto minimize the risk
of wholly arbitrary and capricious action.

Itiscertainly not anovel propositionthat discretionin the
area of sentencing be exercised in an informed manner. We
have long recognized that "[f] or thedetermination of sentences,
justicegenerallyrequires. .. that there be taken into accountthe
circumstances of the offense together with the character and
propensities of the offender.”

The cited studies assumed that the trial judge would be
the sentencing authority. If an experienced trial judge, who
daily faces the difficult task of imposing sentences, has a vital
need for accurate information about a defendant and the crime
he committed in order to be able to impose a rational sentence
in the typical criminal case, then accurate sentencing
information is an indispensable prerequisite to a reasoned
determination of whether a defendant shall live or die by ajury
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of people who may never before have made a sentencing
decision.

Jury sentencing has been consdered desirable in capital
cases in order "to maintain a link beween contemporary
community values and the penal system - alink without which
the determination of punishment could hardly reflect ‘the
evolving standards of decency that mark the progress of a
maturing society.’”

Gregg, 428 U.S. at 188-90, 96 S. Ct. at 2932-33,49 L. Ed. 2d at 883-84 (footnotes omitted
and some internal citationsomitted). Thus,in Gregg we see the beginnings of the Supreme
Court’s approval of the bifurcated sentencing procedure reflected in the current Maryland
death penalty statutory scheme. In upholding the Georgiastatute as constitutional, the Court
noted the critical function of what would later become identified as the eligibility phase of
the sentencing process, observing that:

The basic concern of Furman centered on those
defendants who were being condemned to death capriciously
and arbitrarily. Under the procedures before the Court in that
case, sentencing authorities were not directed to give attention
to the nature or circumstances of the crime committed or to the
character or record of the defendant. Left unguided, juries
imposed the death sentence in a way that could only be cdled
freakish. The new Georgia sentencing procedures, by contrast,
focus the jury's attention on the particularized nature of the
crime and the particularized characteristics of the individual
defendant. While the jury is permitted to consider any
aggravating or mitigating circumstances, it must find and
identify at least one statutory aggravating factor before it may
impose a penalty of death. |n thisway the jury's discretion is
channeled. No longer can a jury wantonly and freakishly
impose the death sentence; it is always circumscribed by the
legislative guidelines. In addition, the review function of the
Supreme Court of Georgia affordsadditional assurancethat the
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concernsthat prompted our decision in Furman are not present
to any significant degreein the Georgiaprocedure applied here.

Gregg, 428 U.S. at 206-07, 96 S. Ct. at 2940-41, 49 L. Ed. 2d at 893 (emphasis added).
Thus, it isthefinding of an aggravating factor which makes a defendant death-eligible, not
that mitigating facts are wei ghed and found insufficient to justify mercy.

The Court reached a similar conclusion in Proffittv. Florida, 428 U.S. 242,96 S. Ct.
2960, 49 L. Ed. 2d. 913 (1976), decided on the same day the Court decided Gregg. In
Proffitt, the Court was reviewing Florida s post-Furman death penalty statute, a statute
differing in many respects from the Georgia staute at issue in Gregg. Florida, unlike
Georgia, implemented what would later be referred to as a “weighing” statute. The Court
described the workings of the Florida statute as follows:

Inresponseto Furman v. Georgia, 408 U.S. 238 (1972),
the Florida L egislature adopted new statutes that authorize the
imposition of the death penalty on those convicted of first-
degreemurder. AtthesametimeFloridaadopted anew capital-
sentencing procedure, patternedin large part on the M odel Penal
Code. Under the new statute, if a defendant isfound guilty of
a capital offense, a separate evidentiary hearing is held before
thetrial judge and jury to determine his sentence. Evidence may
be presented on any matter the judge deems relevant to
sentencing and must include matters relating to certain
legislatively specified aggravatingand mitigatingcircumstances
Both the prosecution and the defense may present argument on
whether the death penalty shall be imposed.

At the conclusion of the hearing the jury is directed to
consider "[w]hether sufficient mitigating circumstances exist...
which outweigh the aggravating circumstances found to exist;
and... [b]ased on these considerations, whether the defendant
should be sentenced to life [imprisonment] or death.” The jury's
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verdict is determined by majority vote. Itisonlyadvisory; the
actual sentence is determined by the trial judge. The Florida
Supreme Court has stated, how ever, that "[i]n order to sustain a
sentence of death following a jury recommendation of life, the
facts suggesting a sentence of death should be so dear and
convincing that virtually no reasonable person could differ.”

The trial judge is also directed to weigh the statutory
aggravating and mitigating circumstances when he determines
the sentenceto beimposed on adefendant. The statute requires
that if the trial court imposes a sentence of death, "it shall set
forth in writing its findings upon which the sentence of death is
based asto thefacts: () [t]hat sufficient [statutory] aggravating
circumstances exist... and (b) [t]hat there are insufficient
[statutory] mitigating circumstances . . . to outweigh the
aggrav ating circumstances."

The statute providesfor automatic review by the Supreme
Court of Floridaof all casesin which a death sentence has been
imposed. Thelaw differsfrom thatof Georgiainthat it does not
require the court to conduct any specific form of review. Since,
however, the trial judge must justify the imposition of a death
sentence with written findings, meaningful appellate review of
each such sentence is made possible, and the Supreme Court of
Florida, likeits Georgiacounterpart, considersits function to be
to "[guarantee] that the [aggravating and mitigating] reasons
present in one case will reach a similar result to that reached
under similar circumstancesin another case. . . . If adefendant
issentenced to die, this Court can review that case in light of the
other decisions and determine whether or not the punishment is
too great."

On their face these procedures, like those used in
Georgia, appear to meet the constitutional deficienciesidentified
in Furman. The sentencing authority in Florida, thetrial judge,
is directed to weigh eight aggravating factors against seven
mitigating factors to determine whether the death penalty shall
beimposed. Thisdetermination requiresthetrial judgeto focus
on the circumstances of the crime and the character of the
individual defendant. Hemust, inter alia, consider whether the
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defendant has a prior criminal record, whether the defendant
acted under duress or under the influence of extreme mental or
emotional disturbance, whether thedefendant'srolein the crime
was that of a minor accomplice, and whether the defendant's
youth argues in favor of a more lenient sentence than might
otherwise be imposed. The trial judge must also determine
whether the crime was committed in the course of one of several
enumerated felonies, whether it was committed for pecuniary
gain, whether it was committed to assist in an escape from
custody or to prevent alawful arrest, and whether thecrimewas
especially heinous, atrocious, or cruel. To answer these
questions, which are not unlike those considered by a Georgia
sentencing jury, see Gregg V. Georgia, ante, at 197, the
sentencing judge must focus on the individual circumstances of
each homicide and each defendant.

The basic difference between the Florida system and the
Georgia system is that in Florida the sentence is determined by
the trial judge rather than by the jury. This Court has pointed
out that jury sentencing in a capital case can perform an
important societal function, but it has never suggested that jury
sentencing is constitutionally required. And it would appear
that judicial sentencing should lead, if anything, to even greater
consistency in the imposition at the trial court level of capital
punishment, since a trial judge is more experienced in
sentencing than a jury, and therefore is better able to impose
sentences similar to those imposed in analogous cases.

The Florida capital-sentencing procedures thus seek to
assure that the death penalty will not beimposed in an arbitrary
or capricious manner. Moreover, to the extent that any risk to
the contrary exists,itisminimized by Florida's appellate review
system, under which the evidence of the aggravating and
mitigating circumstances is reviewed and reweighed by the
Supreme Court of Florida"to determineindependently whether
the imposition of the ultimate penalty is warranted." The
Supreme Court of Florida, like that of Georgia, has not hedtated
to vacate a death sentence when it has determined tha the
sentence should not hav e been imposed. Indeed, it hasvacated
8 of the 21 death sentences that it has reviewed to date.
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Under Florida's capital-sentencing procedures, in sum,
trial judges are given specific and detailed guidance to assist
them in deciding whether to impose a death penalty or
imprisonment for life. Moreover, their decisons are reviewed
to ensure that they are consistent with other sentencesimposed
insimilar circumstances. Thus, inFlorida, asin Georgia, itisno
longer true that there is"'no meaningful basis for distinguishing
the few cases in which [the death penalty] is imposed from the
many casesinwhich itisnot.” Gregg v. Georgia, ante, at 188,
quoting Furman v. Georgia, 408 U.S., at 313 (WHITE, J.,
concurring). On its face the Florida system thus satisfies the
constitutional deficienciesidentified in Furman.

Proffitt, 428 U.S. at 247-253, 96 S. Ct. at 2964-67,49 L. Ed. 2d at 920-23 (emphasisadded,
some internal citations omitted; footnotes omitted).

In addressing the congitutionality of the weighing process in Proffitt, the Court
observed:

In asimilar vein the petitioner argues that it is not possible to
make a rational determination whether there are "sufficient”
aggravating circumstances that are not outweighed by the
mitigating circumstances, sincethe state |law assignsno specific
weight to any of the various circumstances to be considered.

While these questions and decisions may be hard, they
require no more line drawing than is commonly required of a
fact-finder in alawsuit. For example, juries have traditionally
evaluated the validity of defenses such as insanity or reduced
capacity, both of which invol ve thesame considerati onsas some
of the above-mentioned mitigating circumstances. While the
variousfactorsto be consdered by the sentencing authorities do
not have numerical weightsassigned to them, the requirements
of Furman are satisfied when the sentencing authority's
discretion is guided and channeled by requiring examination of
specific factors that argue in favor of or aganst imposition of
the death penalty, thus eliminating total arbitrariness and
capriciousness in itsimposition.
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The directions given to judge and jury by the Florida
statute are sufficiently clear and precise to enable the various
aggravating circumstancesto be weighed against the mitigating
ones. Asaresult, thetrial court's sentencing discretionisguided
and channeled by a system that focuseson the circumstances of
each individual homicide and individual defendant in deciding
whether the death penalty is to be imposed.

Proffitt, 428 U.S. at 257-58, 96 S. Ct. at 2969, 49 L . Ed. 2d at 926 (citations omitted).

In Woodson v. North Carolina, 428 U.S. 280, 96 S. Ct.2978, 49 L. Ed. 2d 944 (1976),
another case decided at the same time as Gregg, the Supreme Court struck down North
Carolina’ s statutoryresponseto Furman. North Carolinahad chosen to eliminatethe defects
of arbitrariness in its pre-Furman death penalty statute by making the death penalty
mandatory for all persons convicted of first degree murder. Obviously, such a sygem
requiredthat the sentencing authority, knowing that the penalty would be death, find that the
defendant in question was guilty beyond a reasonable doubt. In rejecting such a mandatory
sentencing scheme, the Court observed:

A separate deficdency of North Carolina’s mandatory
death sentence statute isitsfailure to provide a constitutionally
tolerable response to Furman's rejection of unbridled jury
discretion in the imposition of capital sentences. Central to the
limited holding in Furman wasthe conviction that the vesting of
standardless sentencing power in the jury violated the Eighth
and Fourteenth Amendments. It isargued that North Carolina
hasremedied the inadequad es of the death penalty statutes held
unconstitutional in Furman by withdrawing all sentencing
discretion from juriesin capital cases. But when one considers
the long and consistent American experience with the death
penalty in first-degree murder cases, it becomes evident that
mandatory statutes enacted in responseto Furman have simply
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papered over the problem of unguided and unchecked jury
discretion. . ..

North Carolina's mandatory death penalty statute
providesno standards to guidethejury initsinevitable exercise
of the power to determine which first-degree murderers shall
live and which shall die. And thereisno way under the North
Carolinalaw for the judiciary to check arbitrary and capricious
exercise of that power through a review of death sentences.
Instead of rationalizing the sentencing process, a mandatory
scheme may well exacerbate the problem identifiedin Furman
by resting the penalty determination on the particular jury's
willingness to act lawlessly. While a mandatory death penalty
statute may reasonably be expected to increase the number of
persons sentenced to death, it does not fulfill Furman's basic
requirement by replacing arbitrary and wanton jury discretion
with objective standards to guide, regularize, and make
rationally reviewable the process for imposing a sentence of
death.

Woodson, 428 U.S. at 302-03, 96 S. Ct. at2990-91, 49 L. Ed 2d at 959-60 (citations omitted).

The above cases firmly established the requirements of the eligibility phase of the
sentencing process. It is not the mere fact of conviction which makes a defendant death-
eligible, but rather the finding of an aggravating factor. The Court’s jurisprudence on this
point makes it clear that states must specify aggravating factorsin order to direct and limit
the sentencing authority’s discretion as to the class of convicted defendants to which the

death penalty may apply. Only when an aggravating circumstance is found beyond a

reasonable doubt may a defendant be deemed death-digible.

The Court, however, took a different tack when dealing with circumstances which

might mitigate the actual imposition of the death penalty upon a death-eligible defendant.
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In both Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978), and Eddings
v. Oklahoma, 455 U.S. 104, 102 S. Ct. 869, 71 L. Ed. 2d 1 (1982), the Supreme Court
reversed death sentences because either the statute (Lockett) or the judge (Eddings)
impermissibly limited consideration of mitigating factors. With regard to the actual
imposition of the death penalty, the Court, in Eddings, observed that the states were free to
assign whatever weight to the mitigating circumstances they felt were appropriate, stating:

We find that thelimitations placed by these courts upon

the mitigating evidencethey would consider violated therulein

Lockett. Just as the State may not by statute preclude the

sentencer from considering any mitigating factor, neither may

the sentencer refuseto consider, as a matter of law, any relevant

mitigating evidence. Inthisinstance it wasasif the trial judge

had instructed a jury to disregard the mitigating evidence

Eddings proffered on hisbehalf. The sentencer, and the Court

of Criminal A ppeals on review, may determine the weight to be

given relevant mitigating evidence. But they may notgiveit no

weight by excluding such evidence from their consideration.

Eddings, 455 U.S. at 113-15, 102 S. Ct. at 876-77,71 L. Ed. 2d at 10-11 (footnotes omitted).
In Zant v. Stephens, 462 U.S. 862, 103 S. Ct. 2733, 77 L. Ed. 2d 235 (1983), the
Supreme Court agai n addressed the constitutionality of the Georgiadeath statuteit previoudy
upheld in Gregg. Theissue before the Court in Zant was whether, an a non-weighing date,
adeath sentence could survive where one of the aggravating factors upon which it was based
subsequently was found to be invalid. The Court upheld the sentence, reasoning that the

invalidation of one of several aggravating factorsdid not require reversal where the purpose

of thejury’sfinding of such circumstances wasto limit the discretion in imposing the death
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penalty, and where state appellate review was designed to ensure that adeath penalty would
be set aside if it were arbitrary or capricious. The Court left open the question of whether
the subsequent invalidation of afactor would have the same result in aweighing state, such
as Maryland, stating:

Finally, we note that in deciding thiscase we do not express any
opinion concerning the possible significance of a holding that a
particular aggravating circumstance is "invalid® under a
statutory scheme in which the judge or jury is specifically
instructed to weigh statutory aggravating and mitigating
circumstancesin exercising itsdiscretion w hether to impose the
death pendty. Aswe have discussed, the Constitution does not
require a State to adopt specific standardsf or instructing thejury
initsconsideration of aggravating and mitigating circumstances,
and Georgia has not adopted such a system.

Zant, 462 U.S. at 890, 103 S. Ct at 2750, 77 L. Ed. 2d at 258 (some internal citations
omitted). Nevertheless, as the above language makes plan, the Court’s analysis in Zant of
the respective roles of aggravating and mitigating circumstances in the sentencing process
isrelevant to weighing states as well.
In analogizing the sentencing process, the Court in Zant noted with approval
responses from the Georgia Supreme Court to a certified question, observing that:
In its response to our certified question, the Georgia
Supreme Court . . . explained the state-law premises for its
treatment of aggravating circumstancesby analogizingtheentire
body of Georgia law governing homicides to a pyramid. It
explained:
All cases of homicide of every category are contained

within the pyramid. The consequences flowing to the
perpetrator increase in severity as the cases proceed from the
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base to the apex, with the death penalty applying only to those
few cases which are contained in the space jug beneath the
apex. To reach that category a case must pass through three
planes of division betw een the base and the apex.

Thefirst plane of division above the base separates from
all homicide casesthose which fall into the category of murder.
This plane is established by the legislature in statutes defining
terms such as murder, voluntary manslaughter, involuntary
manslaughter, and justifiable homicide. In deciding whether a
given casefalls above or bdow this plane, the function of the
trier of factsislimited to finding facts. The plane remainsfixed
unless moved by legislative act.

The second plane separates from all murder cases those
in which the penalty of death is a possible punishment. This
plane is established by statutory definitions of aggravating
circumstances. Thefunction of thefactfinder is again limited to
making a determination of whether certain facts have been
established. Except wherethereistreason oraircraft hijacking,
a given case may not move above this second plane unless at
least one statutory aggravating circumstance exists.

The third plane separates, from all cases in which a
penalty of death may be imposed, those cases in which it shall
be imposed. Thereis an absolute discretion in the factfinder to
place any given case below the plane and not impose death. The
plane itself is established by the factfinder. In establishing the
plane, the factfinder considers all evidence in extenuation,
mitigation and aggravation of punishment. There is a final
limitation on the imposition of the death pendty resting in the
automatic appeal procedure: This court determines whether the
penalty of death was imposed under the influence of passion,
prejudice, or any other arbitrary factor; whether the statutory
aggravating circumstances are supported by the evidence; and
whether the sentence of death is excessive or disproportionate
to the penalty imposed in similar cases. Performance of this
function may cause this court to remove a case from the death
penalty category but can never hav e the opposite result.
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The purpose of the statutory aggravating circumstances
isto limit to alarge degree, but not completely, the factfinder's
discretion. Unless at least one of the ten gatutory aggravating
circumstances exists, the death penalty may not be imposed in
any event. If there exists at least one statutory aggravating
circumstance, the death penalty may be imposed but the
factfinder has adiscretion to declineto do sowithout giving any
reason. In making the decision asto the penalty, the factfinder
takesinto consideration all circumstancesbeforeit from both the
guilt-innocence and the sentence phases of the trial. These
circumstances relate both to the offense and the defendant.

A case may not pass the second plane into that area in
which the death penalty is authorized unless at least one
statutory aggravating circumstance is found. However, this
planeispassed regardless of the number of statutory aggravating
circumstances found, so long as there is at least one. Once
beyond this plane, the case enters the area of the factfinder's
discretion, in which all thefacts and circumstances of the case
determine, in terms of our metaphor, whether or not the case
passes the third plane and into the area in which the death
penalty is imposed.

Zant, 462 U .S. at 870-72, 103 S. Ct. at 2739-40, 77 L. Ed. 2d at 245-47 (internal citations
omitted).

The Court in Zant next turned its attention to the sentencing processset forth in the
Georgia statute, finding it to be constitutional. Indoing so, the Court specifically pointed out
that it is not constitutionally required that there be specific standards for balancing
aggravating circumstances against mitigating circumstances in a sentencing statute. The
Court stated:

In Georgia, unlike some other States, the jury is not

instructed to give any special weight to any aggravating
circumstance, to consider multiple aggravating circumstances
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any more significant than a single such circumstance, or to
balance aggravating against mitigating circumstances pursuant
to any special standard. Thus, in Georgia, the finding of an
aggravating circumstance does not play any role in guiding the
sentencing body in the exercise of its discretion, apart from its
function of narrowing the class of persons convicted of murder
who are eligible for the death penalty. For this reason,
respondent argues that Georgia's statutory scheme is invalid
under the holding in Furman v. Georgia.

* * * * *

Respondent argues that the mandate of Furman is
violated by a scheme that permits thejury to exercise unbridled
discretion in determining whether the death penalty should be
imposed after it hasfound that thedefendant is a member of the
class made eligible for that penalty by statute. But that
argument could not be accepted without overruling our specific
holding in Gregg. For the Court approved Georgias capital
sentencing statute even though it clearly did not channel the
jury's discretion by enunciating specific standards to guide the
jury's consideration of aggravating and mitigating
circumstances.

Zant, 462 U.S. at 873-75,103 S. Ct. at 2741-42,77 L. Ed. 2d at 247-49.
In a corresponding footnote, the Court further explained:

The joint opinion [in Gregg] specifically described the
Georgia scheme in these terms:

"Georgia did act, however, to narrow the class of
murderers subject to capital punishment by specifying 10
statutory aggravating circumstances, one of which must be
found by the jury to exist beyond a reasonable doubt before a
death sentence can ever be imposed. In addition, the jury is
authorized to consider any other appropriate aggravating or
mitigating circumstances. The jury isnot required to find any
mitigating circumstance in order to make arecommendation of
mercy that is binding on the trial court, but it must find a
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statutory aggravating circumstance before recommending a
sentence of death.”

The joint opinion issued the same day in Jurek v. Texas,
428 U.S. 262 (1976), makes clear that specific standards for
bal ancing aggravating against mitigating circumstancesare not
constitutionally required. InJurek we held that the State's action
in "narrowing the categories of murders for which a death
sentence may ever be imposed" served much the same purpose
as the lists of statutory aggravating circumstancesthat Georgia
and Florida had adopted. We also held that one of the three
guestions presented to the sentencing jury permitted the
defendant to bring mitigating circumstances to the jury's
attention.  Thus, in Texas, aggravating and mitigating
circumstances were not considered at the same stage of the
criminal prosecution and certainly were not explicitly balanced
against each other.

Zant, 462 U.S. at 875 n.13, 103 S. Ct. at 2742 n.13,77 L. Ed. 2d at 249 n.13 (some internal
citationsomitted). The Court also explained the distinction between weighing states, such
as Maryland, and non-weighing states, such as Georgia, noting the separate, but dual,
function of aggravating factorsin aweighingstate. The Courtfurther illustrated, citing four
state cases from weighing states, why the holdings in the cases from the weighing sates
would not be applicableto the situation where an aggravating factor subsequently was found
to be invalid under a non-weighing statute. The Court stated:

In each of these cases, the State Supreme Court set asideadeath

sentence based on both valid and invalid aggravating

circumstances. Respondent advances these cases in support of

his contention that a similar result is required here. However,

examination of the relevant gate statutes shows that in each of

these States, not only must thejury find at least oneaggravating

circumstance[intheeligibility phase] in order to have the power
to impose the death sentence; in addition, the law requiresthe
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jury to weigh the aggravating circumstances against the
mitigating circumstances when it decides whether or not the
death penalty should be imposed [the selection phase].

Zant, 462 U.S. at 873 n.12, 103 S. Ct. at 2741 n.12, 77 L. Ed. 2d at 247 n.12 (emphasis
added; internal citations omitted).*®

The Court concluded its discussion of the roles of aggravating and mitigating
circumstances, and the weighing process, by reaffirming its prior holdings that it is the
finding of an aggravating circumstance, and not the weighing process, which makes a
defendant eligible for the death penalty, noting that:

Our cases indicate, then, that statutory aggravating
circumstances play a constitutionally necessary function at the
stage of legislative definition: they circumscribe the class of
personseligibleforthe death penalty. But the Constitution does
not require thejury to ignore other possible aggravating factors
in the process of selecting, from among that class, those
defendants who will actually be sentenced to death. What is
important at the selecton stage is an individualized
determination on the basis of the character of the individual and
the circumstances of the crime. See Eddings v. Oklahoma, 455
U.S. 104, 110-112 (1982); Lockett v. Ohio, 438 U.S. 586, 601-
605 (1978) (plurality opinion); Roberts (Harry) V. Louisiana,
431 U.S. 633, 636-637 (1977); Gregg, 428 U.S., at 197 (opinion
of Stewart, POWELL, and STEVENS, JJ.); Proffitt v. Florida,
428 U.S., at 251-252 (opinion of Stewart, POWELL, and
STEVENS, JJ.); Woodson v. North Carolina, 428 U.S. 280,
303-304 (1976) (plurality opinion).

8 Aswill be seen, infra, the Court later would explain that, in a weighing state, the
inclusion of an invalid circumstance in the weighing process can act as a “thumb on the
scale” of the sentencing authorities deliberations as to whether to impose the death penalty
during the selection phase. Seesupra, note 16.
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Zant, 462 U.S. at 878-79, 103 S. Ct. at 2743-44,77 L. Ed. 2d at 250-51.*°
In Barclay v. Florida 463 U.S. 939, 103 S. Ct. 3418, 77 L. Ed. 2d 1134, (1983)

(plurality opinion), the Supreme Court considered a situation where the sentencing authority
imposed a death sentence on the basis of several aggravating factors, one of which, while
constitutionally permissible, was impermissible under the state statute. In reviewing the
requirements of the Florida statute and case law in question, the Court observed:

[The Florida statute, like the Georgia statute at issue in Zant v.

Stephens, 462 U.S. 862 (1983), requires the sentencer to find at

least one valid statutory aggravating circumstances before the
death penalty may even be considered, and permits the trial

' The distinction between the eligibility phase and the selection phasewas reiterated
in Blystone v. Pennsylvania, 494 U.S. 299, 110 S. Ct. 1078, 108 L. Ed. 2d 255, (1990),
involving a weighing statute. The Pennsylvania death penalty statute provided that "the
verdict must be a sentence of death if the jury unanimously finds at |east one aggravating
circumstance . . . and no mitigating circumstance or if the jury unanimously finds one or
more aggravating circumstanceswhich outweigh any mitigating circumstances." 42Pa. Cons.
Stat. 8§ 9711(c)(1)(iv)(1988). Blystone argued that the death penalty statute was
unconstitutional because it mandated a sentence of deah based on the outcome of the
weighing process. The Court summarily rgected this argument, noting:

The presence of aggravating circumstances serves the purpose
of limiting the class of death-eligible defendants, and the Eighth
Amendment does not require that these aggravating
circumstances be further refined or weighed by a jury. See
Lowenfield v. Phelps, 484 U.S. 231, 244 (1988) ("The use of
‘aggravating circumstances'is not an end in itself, but a means
of genuinely narrowing the class of death-eligible persons and
thereby channeling the jury's discretion™). The requirement of
individualized sentencing in capital cases is satisfied by
allowing the jury to consider all relevant mitigating evidence.

494 U.S. at 306-07, 110 S. Ct. at 1083, 108 L. Ed. 2d at 264.
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court to admit any evidence that may be relevant to the proper
sentence. Unlike the Georgia statute, however, Florida law
requires the sentencer to balance statutory aggravating
circumstancesagainst all mitigaing circumstancesand does not
permit nonstatutory aggravating circumstancesto enter into this
weighing process. T he statute does not establish any special
standard for this weighing process.

Although the Floridastatute did not change significantly
between Proffitt and the decision below, the Florida Supreme
Court has developed a body of case law in this area. One
question that has arisen is whether defendants must be
resentenced when trial courts erroneously consider improper
aggravatingfactors. If thetrial court found that some mitigating
circumstances exist, the case will generally be remanded for
resentencing. If thetrial court properly found that there are no
mitigating crcumstances, the Florida Supreme Court applies a
harmless-error analysis. In such acase, "areversal of the death
sentence would not necessarily be required,” because the error
might be harmless.

Barclay, 463 U.S. at 954-55, 103 S.Ct. at 3427, 77 L. Ed.at 1146-47 (someinternd citations
omitted; footnotesomitted). Becausethe error was one of state law, the factor involved was
but one of several found to exist, and no mitigating circumstances were present, the Court
upheld the judgment of the Florida Supreme Court in finding the error to be harmless. Inso
doing, the Court commented on the nature of the selection phase of the sentencing process,
distinguishing it in much the same termswe used to support our third rationale in Borchardt.
(See infra at 79-81). The Court observed:
Any sentencing decison calls for the exercise of
judgment. It is neither possible nor desirable for a person to
whom the State entrusts an important judgment to decide in a

vacuum, asif he had no experiences. Thethrust of our decisions
on capital punishment hasbeen that "'discretion must be suitably
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directed and limited so as to minimize the risk of wholly
arbitrary and capricious action." Zant v. Stephens, 462 U.S.
862, 874 (1983), quoting Gregg v. Georgia, 428 U.S. 153, 189
(1976) (opinion of Stewart, POWELL, and STEVENS, JJ.).
Thisvery day we said in another capital case:

"Inreturning aconviction, thejury must satisfyitself that
the necessary elements of the particular crime have been proved
beyond a reasonable doubt. Infixing apenalty, however, there
is no similar 'central issue' from which the jury's attention may
be diverted. Oncethe jury finds that the defendant falls within
the legislatively defined category of persons eligible for the
death penalty, as did respondent's jury in determining the truth
of the alleged special circumstance, the jury then is free to
consider a myriad of factors to determine whether death isthe
appropriate punishment." California v. Ramos, [463U.S. 992,]
1008, [103 S. Ct. 3446, 3457, 77 L. Ed. 2d 1171, 1185] (1983).

We have never suggested that the United States
Constitution requires that the sentencing process should be
transformed into a rigid and mechanical parsing of statutory
aggravating factors. But to attempt to separate the sentencer's
decisionfrom hisexperienceswouldinevitably do precisely that.
Itisentirely fitting for the moral, factual, and legal judgment of
judges and juries to play ameaningful rolein sentencing. We
expect that sentencerswill exercisetheir discretionintheir own
way and to the best of their ability. Aslong asthat discretion is
guided in a constitutionally adequate way, see Proffitt v.
Florida, 428 U.S. 242 (1976), and as long as the decision is not
so wholly arbitrary as to offend the Constitution, the Eighth
Amendment cannot and should not demand more.

Barclay, 463 U.S. at 950-51, 103 S. Ct. at 3425, 77 L. Ed. 2d at 1144 (emphasis added).”

% See also Penry v. Lynaugh, 492 U.S. 302, 327-28,109 S. Ct. 2934, 2951-52, 106
L. Ed. 2d 256, 284 (1989):

"In contrast to the carefully defined standards that must
(continued...)
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The next case of importance, leading into our specific consderation of the Maryland
statutory framework, is Clemons v. Mississippi, 494 U.S. 738, 110 S. Ct. 1441, 108 L. Ed.
2d 725 (1990).** In Clemons, the Court confronted the issue which it left open in Zant,
namely, whether, in aweighing state, such as Maryland, reversal was required w here one of
several aggravating factors was found on direct appeal to be constitutionally invalid. In

Clemons, the Mississippi Supreme Court determined that the error was harmless, and held

29(...continued)

narrow asentencer'sdiscretion to impose the death sentence, the
Constitution limits a State's ability to narrow a sentencer's
discretion to consider relevant evidence that might cause it to
declineto impose the death sentence." McCleskeyVv.Kemp, 481
U.S. 279, 304 (1987) (emphasis in original). Indeed, it is
precisely because the punishment should be directly related to
the personal culpability of the defendant that the jury must be
allowed to consider and give effect to mitigating evidence
relevant to a defendant's character or record or the
circumstancesof the offense. Rather than creating therisk of an
unguided emotional response, full consideration of evidencethat
mitigates against the death penalty is essential if the jury isto
givea"'reasonedmoral responseto thedefendant'sbackground,
character, and crime." Franklin,487U.S., at 184 (O'Connor, J.,
concurringinjudgment) (quoting Californiav.Brown,479U.S.,
at 545 (O'Connor, J., concurring)). Inorder toensure"reliability
in the determination that death isthe appropriate punishmentin
a specific case," Woodson, 428 U.S., at 305, the jury must be
able to consider and give effect to any mitigating evidence
relevant to a defendant's background and character or the
circumstances of the crime.

(emphasis added).
1 Decided approximately three months prior to Walton v. Arizona.
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that upon re-weighing by it of the remaining factors, the death penalty was appropriate.?”
Because one of the aggravating factors remainedintact after appellate scrutiny, the question
of whether Mr. Clemons was death eligible was not before the Court; only questions
concerning the selection phase of the sentencing process were at issue. Clemonsargued that
the Mississippi Supreme Court, in finding that a jury would have found death appropriate
even without thepresence of theinvalid aggravating factor, improperly applied the harmless-
error rule. He also argued that he had a liberty interest in having a jury make all the
determinations relevant to his sentence, and that an appellate court could not reweigh the
balance of factors. The U.S. Supreme Court disagreed with Clemons on both issues,
observing that:

Even if under Mississippi law, the weighing of aggravating and

mitigating circumstances were not an appellate, but a jury,

function, it was open to the Mississippi Supreme Court to find

that the error which occurred during the sentencing proceeding

was harmless. As the plurality in Barclay v. Florida, supra,

opined, the Florida Supreme Court could apply harmless-error

analysis when reviewing a death sentence imposed by a trial

judge who relied on an aggravating circumstance not available

for his consideration under Florida law:

"Cases such as [those cited by the petitioner]
indicate that the Florida Supreme Court does not

2 Missi ssippi Code Ann. § 99-19-101(3)(c) (Supp. 1989) providesthat “[f]or thejury
to impose a sentence of death, it must unanimously find . . . (c) That there are insufficient
mitigating circumstances, as enumerated in subsection (6), to outweigh the aggravating
circumstances.”

23 Neverthel ess, because the record was uncl ear asto whether the state Supreme Court
actually conducted a reweighing, the sentence was vacated.
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apply itsharmless-error analysis in an automatic
or mechanical fashion, but rather upholds death
sentences on the basis of this analysis only when
it actually finds that the error is harmless. There
is no reason why the Florida Supreme Court
cannot examine the balance struck by the trial
judge and decide that the elimination of
improper |y considered aggravating circumstances
could not possibly affect the balance. . .. 'What is
important . . . isan individualized determination
on the basis of thecharacter of the individual and
the circumstances of thecrime.' Zant, [462 U.S.],
at 879 (emphasisin original)." Id., at 958.

* * * * *

Nothinginthisopinionisintended to convey theimpression that
state appellate courts are required to or necessarily should
engage in reweighing or harmless-error analysis when errors
have occurred in acapital sentencing proceeding. Our holding
isonly that such proceduresare constitutionally permissible. In
some situations, a state appellate court may conclude that
peculiaritiesin a case make appellate reweighing or harmless-
error analysis extremely speculative or impossible. We have
previously noted that appellate courts may face certain
difficulties in determining sentencing questions in the first
instance. Nevertheless, that decision is for state appellate
courts, including the Mississippi Supreme Court in this case, to
make.

Clemons, 494 U.S. at 752-54, 110 S. Ct. at 1450-51, 108 L. Ed. 2d at 741-42 (footnotes
omitted; some internal citations omitted).
In holding that the reweighing of aggravating f actors against mitigating factors did
not offend the federal Constitution, the Court observed:
In Zant v. Stephens, 462 U.S. 862 (1983),we determined thatin

a State like Georgia, where aggravating circumstances serve
only to make a defendant eligible for the death penalty and not
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to determinethe punishment, theinvalidationof oneaggravating
circumstance does not necessarily require an appellate court to
vacate a death sentence and remand to a jury. We withheld
opinion, however, "concerning the possible sgnificance of a
holding that a particular aggravating circumstance is ‘invalid'
under a statutory scheme in which the judge or jury is
specifically instructed to weigh statutory aggravating and
mitigating circumstancesin exercising its discretion whether to
imposethe death penalty.” Id. at 890. In Mississippi, unlikethe
Georgia scheme considered in Zant, the finding of aggravating
factorsis[also] part of thejury's sentencing determination, and
the jury isrequired to weigh any mitigating factors against the
aggravating circumstances.  Although these differences
complicate the questions raised, we do not believe that they
dictate reversal in this case.

Nothing in the Sixth Amendment as construed by our
prior decisions indicates that a defendant's right to a jury trial
would be infringed where an appellate court invalidates one of
two or more aggravating circumstances found by the jury, but
affirms the death sentence after itself finding tha the one or
more valid remaining aggravating factors outweigh the
mitigating evidence. Any argument that the Constitution
requires that a jury impose the sentence of death or make the
findings prerequisite to imposition of such a sentence has been
soundly rejected by prior decisions of this Court. Cabana v.
Bullock, 474 U.S. 376 (1986), held that an appellate court can
make thefindingsrequired by Enmund v. Florida, 458 U.S. 782
(1982), in the first instance and stated that "[the decision
whether a particular punishment -- even the death penalty -- is
appropriate in any given case is not one that we have ever
required to be made by ajury.” 474 U.S. at 385. Spaziano V.
Florida, 468 U.S. 447 (1984), ruled that neither the Sixth
Amendment, nor the Eighth Amendment, nor any other
constitutional provision provides a defendant with the right to
have ajury determine the appropriateness of a capital sentence;
neither is there a double jeopardy prohibition on a judge's
overrideof ajury'srecommended sentence. Likewise, theSixth
Amendment does not require that ajury specify the aggravating
factorsthat permit theimposition of capital punishment, Hildwin
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V. Florida, 490 U.S. 638 (1989), nor does it require jury
sentencing, even where the sentence turns on specific findings
of fact. McMillan v. Pennsylvania, 477 U.S. 79, 93 (1986).

To avoid theimport of these cases, Clemons argues that
under Mississippi law only ajury hasthe authority to impose a
death sentence, and that he therefore has aliberty interest under
the Due Process Clause of the Fourteenth Amendment in having
a jury make all determinations relevant to his sentence. He
therefore argues that an appellate court cannot reweigh the
balance of factors when the jury has found and relied on an
invalid aggravating circumstance. Capital sentencing
proceedings must of course satidy the dictates of the Due
Process Clause, and we have recognized that when state law
creates for a defendant a liberty interest in having a jury make
particular findings, speculative appellate findings will not
suffice to protect that entitlement for due process purposes.
However, these two general propositions do not lead to the
result Clemons seeks.

In Hicks v. Oklahoma, [447 U.S. 343 (1980)] sntence
had been imposed under an invaid recidivist statute that
provided for a mandatory 40-year sentence. The Oklahoma
Court of Criminal Appeals affirmed the sentence because it was
within the range of possible sentences the jury validly could
have imposed. Hicks claimed, and the State conceded, that in
Oklahoma only the jury could impose sentence. We held that
under state law Hicks had a liberty interest in having the jury
impose punishment, an interest that could not be overcome by
the "frail conjecture" that the jury "might" have imposed the
same sentence in the absence of the recidivist statute We
specifically pointed out, however, tha the Oklahoma Court of
Criminal Appeals did not "purport to cure the deprivation by
itself reconsideringthe appropriateness’ of the40-year sentence,
thussuggesting that appellate sentencing, if properly conducted,
would not violate due process of law.

Contrary to thesituation in Hicks, the state court in this case, as

it had in others, asserted its authority under Mississippi law to
decidefor itself whether the death sentence was to be affirmed
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even though one of thetwo aggravating circumstances on which
the jury had relied should not have been, or was improperly,
presented to the jury. The court did not consider itself bound in
such circumstances to vacate the death sentence and to remand
for a new sentencing proceeding before a jury. We have no
basis for disputing this interpretation of state law, which was
considered by the court below to be distinct from its asserted
authority to affirm the sentence on the ground of harmlesserror,
and which plainly meansthatwe must reject Clemons' assertion
that he had an unqualified liberty interes under the Due Process
Clause to have the jury assess the consequence of the
invalidation of one of the aggravating crcumstances on which
it had been instructed. In thisrespect, the case is analogous to
Cabana v. Bullock, supra, where we specifically rejected a due
process challenge based on Hicks because state law created no
entitlement to have ajury make findings that an appellate court
also could make.

Clemons also submits that appellate courts are unable to
fully consider and give effect to the mitigating evidence
presented by defendants at the sentencing phasein acapital case
and that it therefore violates the Eighth Amendment for an
appellate court to undertake to reweigh aggravating and
mitigating circumstances in an attempt to salvage the death
sentence imposed by a jury. He insists, therefore, that he is
entitled to a new sentencing hearing before a jury and that the
decision below must be reversed. We are unpersuaded,
however, that our casesrequire thisresult. Indeed, they pointin
the opposite direction.

The primary concern in the Eighth Amendment context
has been that the sentencing decision be based on the facts and
circumstances of the def endant, his background, and his crime.
In scrutinizing death penalty procedures under the Eighth
Amendment, the Court has emphasized the "twin objectives" of
"measured consistent gpplication and fairness to the accused.”
Nothing inherent in the process of appellate reweighing is
inconsistent with the pursuit of the foregoing objectives.
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We see no reason to believe that careful appellate
weighing of aggravating against mitigating circumstances in
cases such as this would not produce "measured consistent
application” of the death penalty or in any way be unfair to the
defendant. It is a routine task of appellate courts to decide
whether the evidencesupportsajury verdictand in capital cases
in "weighing" States, to consider whether the evidence is such
that the sentencer could have arrived at the death sentence that
was imposed. And, as the opinion below indicates, a similar
process of weighing aggravating and mitigating evidence is
involved in an appellate court's proportionality review.
Furthermore, this Court has repeatedly emphasized that
meaningful appellate review of death sentences promotes
reliability and consistency. Itisalsoimportant to note that state
supreme courtsin States authorizing the death penalty may well
review many death sentences and that typical jurors, in contrast,
will serve on only one such case during their lifetimes.
Therefore, we conclude that state appellate courts can and do
give each defendant an individualized and reiable sentencing
determination based on the defendant's circumstances, his
background, and the crime.

Thisissurelytheimport of Cabana v. Bullock, 474 U.S.
376 (1986), which held that a state appd late court could make
the finding that Enmund v. Florida, 458 U.S. 782 (1982),
requiredfor thei mposition of the death penalty, i. e. whether the
defendant had killed, attempted to kill, or intended to Kill.
Wainwright v. Goode, 464 U.S. 78 (1983) (per curiam), is
likewise instructive. There, a Florida trial judge relied on an
allegedly impermissible aggravating circumstance ("future
dangerousness”) in imposing a death sentence on Goode. The
Florida Supreme Court conducted an independent review of the
record, reweighed the mitigating and aggravating factors, and
concluded that the death penalty was warranted. In a federal
habeas proceeding, Goode thensuccessfully challenged thetrial
court's reliance on the alegedly impermissible factor. We
reversed the grant of the writ and concluded that eveniif thetrial
judgerelied onafactor not availablefor his consideration under
Florida law, the sentence could stand. "Whatever may have
been true of the sentencing judge, there is no claim that in
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conducting its independent reweighing of the aggravating and
mitigating circumstancesthe Florida Supreme Court considered
Goode's future dangerousness. Consequently thereis no sound
basis for concluding that the procedures followed by the State
produced an arbitrary or freakish sentence forbidden by the
Eighth Amendment."”

We accordingly see nothing in appellate weighing or
rewei ghing of theaggravating and mitigating crcumstancesthat
is at odds with contemporary standards of fairness or that is
inherently unreliable and likely to result in arbitrary imposition
of the death sentence. N or are we impressed with theclaim that
without written jury findings concerning mitigating
circumstances, appellate courts cannot performtheir proper role.
In Spaziano and Proffitt, we upheld the Florida death penalty
scheme permitting a trial judge to override a jury's
recommendation of life even though there were no written jury
findings. An appellate court also is able adequately to evaluate
any evidence relating to mitigating factorswithout theassistance
of written jury findings.

Clemons, 494 U.S. at 744-50, 110 S. Ct. at 1446-1449, 108 L. Ed. 2d at 735-739 (some

internal citations omitted; footnotes omitted).*

Thenext important case, Walton v. Arizona, 497 U.S. 639, 110 S. Ct. 3047,111L. Ed.
2d 511 (1990), is of particular importance to our discussion, as specific portions (and only
specific portions) of itsholdingwere overruled by Ring. In Walton, the defendant was found

guilty in an Arizona trial court of first-degree murder and was sentenced in a separate

24 See also, Parker v. Florida Dept of Corrections, 498 U.S. 308, 318-19, 111 S. Ct.
731,738,112 L.Ed. 2d 812,824 (“Asnoted, Florida is aweighing State; the death penalty
may be imposed only where specified aggravating circumstances outweigh all mitigating

circumstances.”).
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sentencing hearing before the judge, asrequired by state law. The Arizona statutes provided
that:

[a] person commitsfirst-degree murder if "intending or knowing
that his conduct will cause death, such person causes the death
of another with premeditation” or if in the course of committing
certain specified offenses and without any mental state other
than what is required for the commission of such offenses, he
causes the death of any person. After a person has been found
guilty of first-degree murder, the sentence for such crime is
determined in accordance with the provisions of § 13-703(B).
It isthere directed that a "separate sentencing hearing . . . shall
be conducted before the court alone" to determine whether the
sentence shall be death or life imprisonment. In the course of
such hearing, the judge isinstructed to determine the existence
or nonexistence of any of the aggravating or mitigating
circumstances defined in subsections (F) and (G) of § 13-703.
Subsection (F) defines 10 aggravating circumstances that may
be considered. One of them is whether the offense was
committed with the expectation of receiving anything of
pecuniary value. Another iswhether the defendant committed
the offensein an especially heinous, cruel, or depraved manner.
Subsection (G) defines mitigating crcumstances asany factors
"whicharerelevant in determining whethertoimpose asentence
less than death, including any aspect of the defendant's
character, propensitiesor record and any of the circumstances of
the offense, including but not limited to" five specified factors.
The burden of establishing the existence of any of the
aggravating circumstances is on the prosecution, while the
burden of establishing mitigating circumstances is on the
defendant. The court is directed to return a special verdict
setting forth its findings as to aggravating and mitigating
circumstancesand then "shall impose a sentence of death if the
court finds one or more of the aggravating circumstances
enumerated in subsection (F) of thissection and that thereare no
mitigating circumstances sufficiently substantial to call for
leniency."

58



Walton, 497 U.S. at 642-44, 110 S. Ct at 3051-52, 111 L. Ed. 2d a 521-22 (some internal
citations omitted).

Walton’s primary argumentwasthat his Sixth Amendment rightswereviolaed by the
framework of the Arizona statute, in thatit allowed a judge, rather than ajury, to determine
that the defendant killed, attempted to kill, or intended to kill,*® and to find the existence of
aggravating factors. Walton argued that these determinations were exclusively jury
functions. The Court rejected Walton's argument, observing:

Walton's first argument is that every finding of fact
underlying the sentencing decision must be made by ajury, not
by ajudge, and that the Arizona scheme would be constitutional
only if a jury decides what aggravating and mitigating
circumstancesare present in agiven case and thetrial judge then
imposes sentence based on those findings. Contrary to Walton's
assertion, however: Any argument that the Constitution requires
that a jury impose the sentence of death or make the findings
prerequisite to imposition of such a sentence has been soundly
rejected by prior decisions of this Court." Clemons V.
Mississippi, 494 U.S. 738, 745, 108 L. Ed. 2d 725, 110 S. Ct.
1441 (1990).

Werepeatedly have rejected constitutional challengesto
Florida's death sentencing scheme, which provides for
sentencing by the judge, not the jury. Hildwin v. Florida, 490
U.S. 638, 104 L. Ed. 2d 728, 109 S. Ct. 2055 (1989) (per
curiam),; Spaziano V. Florida, 468 U.S. 447, 82 L. Ed. 2d 340,
104 S. Ct. 3154 (1984); Proffitt v. Florida, 428 U.S. 242,49 L.
Ed. 2d 913, 96 S. Ct. 2960 (1976). In Hildwin, for example, we
stated that "this case presents us once again with the question

> See Enmund v. Florida, 458 U.S. 782, 102 S. Ct. 3368, 73 L. Ed. 2d 1140 (1982)
(a defendant who was found guilty of felony murder could not be executed for taking part
in arobbery where he never intended that deadly force be used).
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whether the Sixth A mendment requires a jury to specify the
aggravating factors that permit the imposition of capital
punishment in Florida," and we ultimately concluded that "the
Sixth Amendment does not require that the specific findings
authorizing the imposition of the sentence of death be made by
the jury.”

The distinctions Walton attempts to draw between the
Floridaand Arizona statutory schemes are not persuasive. Itis
truethat in Florida the jury recommends a sentence, butit does
not make specific factual findings with regard to the existence
of mitigating or aggravating circumstances and its
recommendation is not binding on the trial judge. A Florida
trial court no more has the assigance of ajury's findingsof fact
with respect to sentencing issues than does a trial judge in
Arizona

Walton also suggests that in Florida aggravating factors
are only sentencing "consideraions" while in Arizonathey are
"elements of the offense.” But as we observed in Poland v.
Arizona, 476 U.S. 147, 90 L. Ed. 2d 123, 106 S. Ct. 1749
(1986), an Arizona capital punishment case: Aggravating
circumstances are not separate penalties or offenses, but are
'standards to guide the making of [the] choice' between the
alternativeverdicts of death and lifeimprisonment. Thus, under
Arizona's capital sentencing scheme, the judge's finding of any
particular aggravating circumstance does not of itself ‘convict’
a defendant (i. e., require the death penalty), and the failure to
find any particular aggravating circumstance doesnot 'acquit’ a
defendant (i. e., preclude the death penalty).”

Our holding in Cabana v. Bullock, 474 U.S, 376, 88 L.
Ed. 2d 704, 106 S. Ct. 689 (1986), providesfurther support for
our conclusion. Cabana held that an appellate court could
constitutionally make the Enmund v. Florida, 458 U.S. 782, 73
L. Ed. 2d 1140, 102 S. Ct. 3368 (1982), finding -- tha the
defendant killed, attempted to kill, or intended to kill -- in the
first instance. We noted that "Enmund, 'does not affect the
state's definition of any substantive offense, even a capital
offense,™ 474 U.S. at 385 (citationsomitted), and that "whilethe
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Eighth Amendment prohibits the execution of such defendants,
it does not supply a new element of the crime of capital murder
that must be found by the jury." Enmund only places "a
substantive limitation on sentencing, and like other such limits
it need not be enforced by thejury.” If the Constitution does not
require that the Enmund finding be proved asan element of the
offense of capital murder, and does not requireajury to make
that finding, we cannot conclude that a State is required to
denominate aggravatingcircumstances"elements” of the offense
or permit only a jury to determine the existence of such
circumstances.

Walton, 497 U.S. at 647-49, 110 S. Ct. at 3054-55,111 L. Ed. 2d at 524-25 (some internal
citations omitted). This holding was reversed in part by Ring, but only to the extent that
Walton held that the Constitution did not require aggravating factors to be found by ajury.
Employing multiple understatement, the Court in Ring stated:

Although"'thedoctrine of stare decisisis of fundamental
importance to the rule of law[,]' . . . our precedents are not
sacrosanct." "We have overruled prior decisions where the
necessity and propriety of doing so has been established.” We
are satisfied that thisis such acase.

For the reasons stated, wehold that Walton and Apprendi
are irreconcilable; our Sixth Amendment jurisprudence cannot
be hometo both. Accordingly,weoverrule Walton to the extent
that it allows a sentencing judge, sitting without a jury, to find
an aggravating circumstance necessary for imposition of the
death penalty. Because Arizona's enumeraed aggravating
factors operate as "thefunctional equivalent of an element of a
greater offense,"” Apprendi, 530 U.S. at 494, the Sixth
Amendment requires that they be found by ajury.

Ring, 536 U.S. at 608-09, 122 S. Ct at 2442-43, 153 L. Ed. 2d at 576-77 (emphasis added;

some internal citations omitted).
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By the mid 1990's, the Supreme Court’s post- Furman death penalty jurisprudence
reached a point of maturity and relative stability. In Tuilaepa v. California, 512 U.S. 967,
114 S. Ct. 2630, 129 L. Ed. 2d 750(1994), the Court reviewed its handiwork and explained
and affirmed the distinctionsit had devel oped betw eenthe eligibility phase and the sel ection
phase of the death sentence apparatus. The Court stated:

Our capital punishment cases under the Eighth
Amendment address two different aspects of the capital
decision-making process: the eligibility decision and the
selection decision. To be eligible for the death penalty, the
defendant must be convicted of a crime for which the death
penalty is a proportionate punishment. To render a defendant
eligible for the death penalty in a homicide case, we have
indicated that the trier of fact must convict the defendant of
murder and find one "aggravating circumstance” (or its
equivalent) at either the guilt or penalty phase. See, e. g.,
Lowenfield V. Phelps, 484 U.S. 231, 244-246,98 L. Ed. 2d 568,
108 S. Ct. 546 (1988); Zant v. Stephens, 462 U.S. 862, 878, 77
L. Ed. 2d 235, 103 S. Ct. 2733 (1983). The aggravating
circumstance may be contained in the definition of the crime or
in a separate sentencing factor (or in both). As we have
explained, the aggravating circumstance must meet two
requirements. First, the circumstance may not apply to every
defendant convicted of a murder; it must apply only to a
subclass of defendants convicted of murder. See Arave V.
Creech, 507 U.S. 463,474, 123 L. Ed. 2d 188, 113 S. Ct. 1534
(1993) ("If the sentencer fairly could conclude that an
aggravatingcircumstance appliesto every defendant eligible for
the death penalty, the circumstance is constitutionally infirm™).
Second, the aggravating circumstance may not be
unconstitutionally vague. Godfrey v. Georgia, 446 U.S. 420,
428,64 L. Ed. 2d 398, 100 S. Ct. 1759 (1980); seeArave, supra,
at 471 (court "'must first determine whether the statutory
languagedefining the circumstanceisitself too vagueto provide
any guidanceto the sentencer™) (Quoting Waltonv. Arizona, 497
U.S. 639, 654, 111 L. Ed. 2d 511, 110 S. Ct. 3047 (1990)).
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Wehaveimposed aseparate requirement for the selection
decision, where the sentencer determines whether a defendant
eligible for the death penalty should in fact receive tha
sentence. "What is important at the selection stage is an
individualized determination on the basis of thecharacter of the
individual and the circumstances of the crime." Zant, supra, at
879; see also Woodson V. North Carolina, 428 U.S. 280, 303-
304,49 L.Ed. 2d 944,96 S. Ct. 2978 (1976) (plurality opinion).
That requirement is met when the jury can consider relevant
mitigatingevidence of the character and record of the defendant
and the circumstances of the crime. Blystone V. Pennsylvania,
494 U.S. 299, 307, 108 L. Ed. 2d 255, 110 S. Ct. 1078 (1990)
("requirement of individualized sentencing in capital cases is
satisfied by allowingthejury to consider all relevant mitigating
evidence").

The eligibility decision fits the crime within a defined
classification. Eligibility factors almost of necessity require an
answer to a question with a factual nexus to the crime or the
defendant so as to "make rationally reviewable the process for
imposing a sentence of death." The selection decision, on the
other hand, requires individualized sentencing and must be
expansiveenough to accommodaterel evant mitigating evidence
S0 asto assure an assessment of the defendant's cul pability. The
objectivesof thesetwo inquiries can bein sometension, at |east
when the inquiries occur & the same time. There is one
principle common to both decisions, however: The State must
ensure that the process is neutral and principled so as to guard
against bias or capricein the sentencing decision. See Gregg V.
Georgia, 428 U .S. 153, 189, 49 L. Ed. 2d 859, 96 S. Ct. 2909
(1976) (joint opinion of Stewart, Powell, and STEV ENS, JJ.)
(procedures must "minimize the risk of wholly arbitrary and
capriciousaction"). That is the controlling objective when we
examine eligibility and selection factors for vagueness. Indeed,
it is the reason that eligibility and selection factors (at least in
some sentencing schemes) may not be "too vague." Walton,
supra, at 654.

63



Tuilaepa,512 U.S. at 971-73,114 S. Ct. at 2634-35, 129 L. Ed. 2d 759-60 (emphasis added;
some internal citations omitted).

Defendant Tuilaepa had argued, among other things, that the California statute was
unconstitutional because it did not require selection factors to meet the same requirements
as eligibility factors and did not sufficiently instruct the sentencer as to how to weigh the
factorsin arriving at an appropriate sentence. The Court rejected both of these arguments,
and with regard to weighing stated:

A capital sentencer need not be instructed how to weigh any
particular fact in the capital sentencing decision. In California
V. Ramos, for example, we upheld an instruction informing the
jury that the Governor had the power to commute life sentences
and stated that "the fact that the jury is given no specific
guidance on how the commutation factor is to figure into its
determination presents no constitutional problem." 463 U.S. at
1008-1009, n. 22. Likewise, in Proffitt v. Florida, we upheld
the Florida capital sentencing scheme even though "the various
factors to be condgdered by the sentencing authorities [did] not
have numerical weights assigned to them." 428 U.S. at 258. In
Gregg, moreover, we "approved Georgia’s capital sentencing
statute even though it clearly did not channel the jury's
discretion by enunciating specific standards to guide the jury's
consideration of aggravating and mitigating circumstances.”
Zant, 462 U.S. at 875. We also rgected an objection "to the
wide scope of evidence and argument” allowed at sentencing
hearings. 428 U.S. at 203-204. In sum, "discretion to evaluate
and weigh the circumstances rel evant to the particul ar defendant
and the crime he committed" is not impermissiblein the capital
sentencing process. "Oncethejury findsthat the defendant falls
within the legislatively defined category of personseligible for
the death penalty, . . . the jury then is free to consider a myriad
of factors to determine whether death is the appropriate
punishment." Indeed, the sentencer may be given "unbridled
discretion in determining whether the death penalty should be
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imposed after it hasfound that thedefendant is a member of the
class made eligible for that penalty." Zant, supra, at 875; see
also Barclay v. Florida, 463 U.S. 939, 948-951, 77 L. Ed. 2d
1134, 103 S. Ct. 3418 (1983) (plurality opinion). In
contravention of those cases, petitioners' argument would force
the States to adopt a kind of mandatory sentencing scheme
requiring ajury to sentence a defendant to death if itfound, for
example, a certain kind or number of facts, or found more
statutory aggravating factors than statutory mitigating factors.
The States are not required to conduct the capital sentencing
process in that fashion. See Gregg, 428 U.S. at 199-200, n. 50.

Tuilaepa, 512 U.S. at 979-80, 114 S. Ct. 2638-39, 129 L. Ed. 2d at 764-65 (some internal
citations omitted).

The Court reiterated the point initsdecisionin Harris v. Alabama, 513 U.S. 504, 115
S. Ct. 1031, 130 L. Ed. 2d 1004 (1995), stating:

We have rejected the notion that "a specific method for
balancing mitigating and aggravating factors in a capital
sentencing proceeding is constitutionally required.” Equally
settled is the corollary that the Constitution does not require a
State to ascribe any specific weight to particular factors, either
in aggravation or mitigation, to be considered by the sentencer.
To require that "great weight" be given to the jury
recommendation here, one of thecriteriato be considered by the
sentencer, would offend these established principles and place
within constitutional ambit micromanagement tasks that
properly rest within the State's discretion to administer its
criminal justice system.

Harris, 513 U.S. at 512,115 S. Ct at 1035-36, 130 L. Ed. 2d at 1014 (emphasis added; some
internal citations omitted).
Andfinally,in Buchanan v Angelone, 522 U.S. 269, 118 S. Ct. 757,139 L. Ed. 2d 702

(1998), the Court explained:
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Petitioner initially recognizes, as he must, that our cases
have distinguished between two dif ferent aspects of the capital
sentencing process, the eligibility phase and the sel ection phase.
Intheeligibility phase, the jury narrows the class of defendants
eligible for the death penalty, often through consideration of
aggravating circumstances. In the selection phase, the jury
determines whether to impose a death sentence on an eligible
defendant. Petitioner concedesthat it is onlythe selection phase
that is at stake in his case. He argues, however, that our
decisionsindicate that the jury at the selection phase must both
have discretion to make an individualized determination and
have that discretion limited and channeled. He further argues
that the Eighth Amendment therefore requires the court to
instruct the jury on its obligation and authority to consider
mitigatingevidence, and on parti cular mitigating factors deemed
relevant by the State.

No such rule has ever been adopted by this Court. While
petitioner appropriately recognizesthe distinction between the
eligibility and selection phases, he fails to distinguish the
differing constitutional treatment we have accorded those two
aspects of capital sentencing. It isin regard to the eligibility
phasethatwe have stressed the need for channelingand limiting
the jury's discretion to ensure that the death penalty is a
proportionate punishment and therefore not arbitrary or
capriciousin itsimposition. In contrast, in the selection phase,
we have emphasized the need for a broad inquiry into all
relevant mitigating evidence to allow an individualized
determination.

In the sel ection phase, our cases have established that the
sentencer may not be precluded from considering, and may not
refuse to consider, any constitutionally relevant mitigating
evidence. However, the State may shapeand structure thejury's
consideration of mitigation so long as it does not preclude the
jury from giving effect to any relevant mitigating evidence. Our
consistent concern has been that restrictions on the jury's
sentencing determination not preclude the jury from being able
to give effect to mitigating evidence. Thus, in Boyde v.
California, 494 U.S. 370, 380, 108 L. Ed. 2d 316, 110 S. Ct.
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1190 (1990), we held that the standard for determining whether
jury instructions satisfy these principles was "whether thereis a
reasonable likelihood that the jury has applied the challenged
instruction in a way that prevents the consideration of
constitutionally relevant evidence."

But we have never gone further and held that the state
must affirmatively structure in a particular way the manner in
which juries consider mitigating evidence. And indeed, our
decisions suggest that complete jury discretion is
constitutionally permissible. See Tuilaepa, supra, at 978-979
(noting that at the selection phase, the State is not confined to
submitting specific propositional questions to the jury and may
indeed allow the jury unbridled discretion); Stephens, supra, at
875 (rejecting the argument that a scheme permitting the jury to
exercise "unbridled discretion” in determining whether to
imposethedeath penalty after it hasfound the def endant eligible
is unconstitutional, and noting tha accepting that argument
would require the Court to overrule Gregg, supra).

Buchanan, 522 U.S. at 275-77, 118 S. Ct. 761-62, 139 L. Ed. 2d 709-10 (some internal
citations omitted).

VI

We now cometo Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556
(2002), the case whose proper applicationis at issuein the present case. ItisinRing that the
Supreme Court’ s Eighth Amendment death penalty jurisprudencemeetsits Sixth Amendment
jurisprudence on the subject. In Ring, the defendant raised an Apprendi challenge to his
death sentence, arguing that the Arizona death penalty statute violated his Sixth Amendment
right to have all findings exposing him to the maximum penalty made by ajury according to
the beyond a reasonable doubt standard. Specifically, Ring argued that Arizona’'s capital

sentencing scheme violated the Sixth Amendment’s jury trial guarantee by entrusting to a
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judge the finding of an aggravating factor, see Walton, supra, thus raising the defendant’s
maximum penalty to death. Arizona argued that the Court previously upheld its death
penalty scheme in Walton, and had stated in Apprendi that its decision in that case did not
implicate its Walton holding. The Court in Ring overruled Walton “to the extent that it
allows a sentencing judge, sitting without a jury, to find an aggravating circumstance
necessary for the imposition of the death penalty.” 536 U.S. at 609, 122 S. Ct. at 2443, 153
L. Ed. 2d at 576-77.
The Court described the workings of the Arizona death penalty statute as follows:

Under Arizona law, Ring could not be sentenced to death, the
statutory maximum penalty for first-degree murder, unless
further findings were made. The State's first-degree murder
statute prescribesthat the offense"is punishable by death or life
imprisonment as provided by 8§ 13-703." The cross-referenced
section, 8§ 13-703, directs the judge who presided at trial to
"conduct a separate sentencing hearing to determine the
existenceor nonexistence of [certain enumerated] circumstances
... for the purpose of determining the sentence to be imposed.”
The statute further instructs "The hearing shall be conducted
before the court alone. The court alone shall make all factud
determinations required by this section or the constitution of the
United States or this state."

At the conclusion of the sentencing hearing, the judge is to
determine the presence or absence of the enumerated
"aggravating circumstances” and any "mitigating
circumstances." The State'slaw authorizesthejudgeto sentence
the defendant to death only if there is at |east one aggravating
circumstance and "there are no mitigating circumstances
sufficiently substantial to call for leniency."
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Ring, 536 U.S. at 592, 122 S. Ct. at 2434-35, 153 L. Ed.2d at 566 (footnotes omitted; some
internal citationsomitted). Having described the workingsof the Arizonadeath statute, the
Court observed:

Based solely on the jury's verdict finding Ring guilty of first-
degree felony murder, the maximum punishment he could have
received was life imprisonment. The question presented is
whether that aggravating factor may be found by the judge, as
Arizona law specifies, or whether the Sixth Amendment's jury
trial guarantee, made applicable to the States by the Fourteenth
Amendment, requiresthat the aggravaing factor determination
be entrusted to the jury.

Ring,536 U.S. at 597,122 S. Ct. at 2437, 153 L. Ed.2d at 569 (footnote and internal ctation
omitted). Asthe Court pointed out, Ring’s claim was tightly delineated:

He contends only that the Sixth A mendment required jury
findingson the aggravating circumstances asserted againg him.
No aggravating circumstance related to past convictionsin his
case; Ring therefore does not challenge Almendarez-Torres V.
United States, 523 U.S. 224, 140 L. Ed. 2d 350, 118S. Ct. 1219
(1998), which held that the fact of prior conviction may be
found by the judge even if it increases the statutory maximum
sentence. He makes no Sixth Amendment claim with respect to
mitigating circumstances. See Apprendi V. New Jersey, 530
U.S. 466, 490-491, n. 16, 147 L. Ed. 2d 435, 120 S. Ct. 2348
(2000) (noting "the distinction the Court has often recognized
between facts in aggravation of punishment and facts in
mitigation" (citation omitted)). Nor does he argue that the
Sixth Amendment required the jury to make the ultimate
determination whether to impose the death penalty. See
Proffitt v. Florida, 428 U.S. 242,252, 49 L. Ed. 2d 913, 96 S.
Ct. 2960 (1976) (plurality opinion) ("It has never [been]
suggested that jury sentencing is constitutionally required.").
He does not question the Arizona Supreme Court's authority to
reweigh the aggravating and mitigating circumstances after that
court struck one aggravator. See Clemons V. Mississippi, 494
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U.S. 738, 745, 108 L. Ed. 2d 725, 110 S. Ct. 1441 (1990).
Finally, Ring does not contend that his indictment was
constitutionally defective. See Apprendi, 530 U.S. at 477,n. 3
(Fourteenth Amendment "hasnot . . . been construed to include
the Fifth Amendment right to ‘presentment or indictment of a
Grand Jury™).

Ring,536 U.S.at 597 n.4,122 S. Ct. at 2437 n.4,153 L. Ed.2d at 569 n.4 (emphasis added).
The Court next addressed the impact of the application of itsholding in Apprendi
upon the Arizona death penalty statute. The Court explained:

Thedefendant-petitioner in [Apprendi] was convicted of,
inter alia, second-degree possession of a firearm, an offense
carryingamaximum penalty of ten yearsunder New Jersey law.
Seeid., at 469-470. On the prosecutor's motion, the sentencing
judgefound by apreponderance of the evidence that A pprendi's
crime had been motivated by racial animus. That finding
triggered application of New Jersey's "hate crimeenhancement,”
which doubled Apprendi's maximum authorized sentence. The
judge sentenced Apprendi to 12 yearsin prison, 2 years over the
maximum that would have applied but for the enhancement.

We held that A pprendi's sentence violated hisright to "a
jury determination that [he] is guilty of every element of the
crime with which he is charged, beyond a reasonable doubt.”
That right attached not only to Apprendi's weapons offense but
also to the "hate crime'" aggravating circumstance. New
Jersey, the Court observed, "threatened A pprendi with certain
painsif he unlawfully possessed a weapon and with additional
painsif he selected hisvictimswith apurposeto intimidate them
because of their race." "Merely using the label 'sentence
enhancement' to describe the [second act] surely does not
provideaprincipledbasisfor treating [thetwo acts] differently.”

Thedispositivequestion, wesaid, "isonenotof form, but
of effect.” If a State makes an increase in a defendant's
authorized punishment contingent on the finding of afact, that
fact -- no matter how the State labels it -- must be found by a
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jury beyond a reasonable doubt. A defendant may not be
"exposed . . . to a penalty exceeding the maximum he would
receive if punished according to the facts reflected in the jury
verdict alone." "All the facts which must exist in order to
subjectthedefendant to alegally prescribed punishment must be
found by the jury.”

Walton could be reconciled with Apprendi, the Court
finally asserted. The key distinction, according to the Apprendi
Court, was that a conviction of first-degree murder in Arizona
carried a maximum sentence of death.” Once ajury has found
the defendant guilty of all the elements of an offense which
carriesas its maximum penalty the sentence of death, it may be
left to thejudge to decide whether that maximum penalty, rather
than alesser one, ought to be imposed.”

The Apprendi dissenterscalled the Court's distinction of
Walton "baffling." The Court claimed that "the jury makes all
of the findings necessary to expose the defendant to a death
sentence." [bid. That, the dissent said, was "demonstrably
untrue,” for a "defendant convicted of first-degree murder in
Arizona cannot receive a death sentence unless a judge makes
the factual determination that a statutory aggravating factor
exists. Without that critical finding, the maximum sentence to
which the defendant is exposed is lifeimprisonment, and not the
death penalty." Ibid. Walton, the Apprendi dissenters insisted,
if properly followed, would have required the Court to uphold
Apprendi's sentence. "If a State can remove from the jury a
factual determination that makesthe difference between lifeand
death, as Walton holdsthat it can, itisinconceivable why a State
cannot do the same with respect to a factual determination that
results in only a 10-year increase in the maximum sentence to
which a defendant is exposed.”

The Arizona Supreme Court, as we earlier recounted,
found the Apprendi majority's portrayal of Arizona's capital
sentencing law incorrect, and the description in JUSTICE
O'CONNER's dissent precisely right: "Defendant's death
sentence required the judge's factual findings." Recognizing
that the Arizona court's construction of the State's own law is
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authoritative, see Mullaney v. Wilbur, 421 U.S. 684, 691, 44 L.
Ed. 2d 508, 95 S. Ct. 1881 (1975), we are persuaded that
Walton, in relevant part, cannot survive the reasoning of
Apprendi.

Ring, 536 U.S. at 601-603,122 S. Ct. at 2439-40, 153 L. Ed.2d at 572-73 (emphasisadded;
some internal citations omitted). The Court concluded that:

For the reasons stated, we hold that Walton and Apprendi are

irreconcilable; our Sixth Amendment jurigorudence cannot be

home to both. Accordingly, we overrule Walton to the extent

that it allows a sentencing judge, sitting without a jury, to find

an aggravating circumstance necessary for imposition of the

death penalty. Because Arizona's enumerated aggravating

factors operate as "the functional equivalent of an element of a

greater offense,” the Sixth Amendment requires tha they be

found by ajury.
Ring,536 U.S. at 609, 122S. Ct. at 2443,153 L. Ed.2d at 576-77 (internal citations omitted).

As is readily apparent from the opinion of the Court, Ring only addresses the

eligibility phase of the sentencing process. Those aggravatingfactorswhich narrow the class
of death-eligible defendants for Eighth Amendment purposes must be found by a proper
sentencing authority beyond a reasonable doubt in order to comply with the requirements of
the Sixth Amendment. Contrary to the present assertions of Oken, Ring holds no
implications for the selection phase of Maryland’s sentencing process. Thisis emphasized
in the concurring opinion of Justice Scalia, joined by Justice Thomas, noting that:

[tjoday's judgment hasnothing to do with jury sentencing. What

today's decision says is that the jury must find the exigence of

the fact that an aggravating factor exisged. Those States that

leave the ultimate life-or-death decision to the judge may
continue to do so -- by requiring a prior jury finding of
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aggravating factor in the sentencing phase or, more simply, by
placing the aggravating-factor determination (whereit logically
belongs anyway) in the guilt phase.

Ring,536 U.S. at 612-13, 122 S. Ct. at 2445,153 L. Ed.2d at 579. That Ring isinapplicable
to Maryland’ sdeath penalty statuteisfurther highlighted by the dissenting opinion of Justice
O’ Connor, observing that the Mgority Opinion effectively identified Colorado, ldaho,
Montana, Nebraska, Alabama, Delaware, Florida, and Indianaasthe affected States. Jugice
O’ Connor observed:

Not only wasthe decisionin Apprendi unjudified in my
view, but it has also had a severely destabilizing effect on our
criminal justice system. | predicted in my dissent that the
decision would "unleash a flood of petitions by convicted
defendants seeking to invalidate their sentencesin whole or in
part on the authority of /Apprendi]." Asof May 31, 2002, less
than two years after Apprendi was announced, the United States
Courts of Appeals had decided approximately 1,802 criminal
appeals in which defendants challenged their sentences, and in
some cases even their convictions, under Apprendi. These
federal appeals are likely only the tip of the iceberg, as federal
criminal prosecutions represent a tiny fraction of the total
number of criminal prosecutions nationwide. ("In 1998 . . .
federal criminal prosecutionsrepresented only about 0.4% of the
total number of criminal prosecutions in federal and state
courts'). The number of second or successive habeas corpus
petitions filed in the federal courts also increased by 77% in
2001, a phenomenon the Administrative Office of the United
States Courts attributes to prisoners bringing Apprendi claims.
This Court has been similarly overwhelmed by the aftershocks
of Apprendi. A survey of thepetitionsfor certiorari we received
in the past year indicates that 18% raised Apprendi-related
claims. It is simply beyond dispute that Apprendi threw
countless criminal sentences into doubt and thereby caused an
enormous increase in the workload of an already overburdened
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judiciary.

The decision today is only going to add to these already
serious effects. The Court effectively declares five States
capital sentencing schemesunconstitutional. Seeante, at 21, n.
5 (identifying Colorado, ldaho, Montana, and Nebraska as
having sentencing schemes like Arizona's). There are 168
prisoners on death row in these States, each of whom is now
likely to challenge his or her death sentence. | believe many of
these challenges will ultimately be unsuccessful, either because
the prisoners will be unable to satisfy the standards of harmless
error or plain error review, or because, having completed their
direct appeals, they will be barred from taking advantage of
today's holding on federal collateral review. Nonetheless, the
need to evaluate these claims will greatly burden the courtsin
these five States. In addition, | fear that the prisoners on death
row in Alabama, Delaware, Florida and Indiana, which the
Court identifiesas having hybrid sentencing schemesin which
the jury renders an advisory verdict but the judge makes the
ultimate sentencing determination, seeante, at 21, n. 6, may also
seizeontoday'sdecision to challengetheir sentences. Thereare
529 prisoners on death row in these States.

Ring,536 U.S. at 619-21, 122 S. Ct. at 2449-50, 153 L. Ed. 2d at 583-85 (footnotes omitted
and some internal citationsomitted). Because the Maryland statute already requires that the
finding of the existence of an aggravating circumstance must be made by a jury beyond a
reasonable doubt, the Maryland statute is unaffected by the Ring holding.
VII
In Borchardt, we observed that:
The issue of whether 8§ 413(h) violates due process by
excusing the State from the burden of proving, beyond a
reasonable doubt, that the aggravating circumstances found by

the jury outweigh any mitigating circumstancesit findsto exist
has been resolved by this Court on numerous occasions,
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beginningwith Tichnell v. State, 287 Md. 695, 729-34, 415 A .2d

830, 848-50(1980), and ending, most recently, in Ware v. State,

360 Md. 650, 712-13, 759 A.2d 764, 797 (2000), cert. denied,

531 U.S. 1115,121 S. Ct. 864, 148 L. Ed. 2d 776 (2001). We

have consistently found no due process violation in the

provision directing that the weighing process be based on a

preponderance of theevidence. That istheschemeordained by

the Legislature, and we have declared, at least 12 times, that it

complies with the requirements of due process.
367 Md. at 121, 786 A.2d at 648-49. Today we so hold again. According to the Petitioner
here, the rationale of Ring effectively overrulessub silentio our holding in Borchardt that
nothing in Apprendi invalidates Maryland's capital sentencing statutes. Petitioner is
incorrect. Despite our conclusion, however, that the holding in Ring is inapplicable to the
selection phase of the Maryland sentencing process, and thus inapplicable to the weighing
of aggravating and mitigating factors, Borchardt does not survive Ring totally unscathed.

Asnoted, supra, we presented three rational es supporting the conclusions reached in

Borchardt. Least important of these was our observation that the Apprendi majority
explicitly stated that its decision did not render its holding in Walton invalid. 367 Md. at
121-22, 786 A.2d at 649. Obviously, the Ring holding specifically overruling Walton and
requiring that aggravating factors must be found by the proper sentencing authority beyond
areasonable doubt, eliminatesthis comparison as arationale for holding that the Maryland
death penalty is unaffected by Apprendi.

The second rationale advanced by the Court majorityin Borchardtrelied upon aplain

language reading of Maryland’s death penalty statute. The majority noted that § 412(b) set
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forth arange of potential sentences, with life imprisonment as the low end and death asthe
high end. The majority stated:

Asnoted, M aryland law makes death the maximum penalty for
first degree murder. Under 8 412(b), death isthe high end of the
statutory rangethat haslifeimprisonment asthelow end and life
imprisonment without possibility of parole as the median.
Neither the existence of an aggravating circumstance, nor the
absence of any mitigating circumstances, nor the jury's
determination that the aggravating circumstance(s) it has found
to exist outweighs any mitigating circumstances, serves to
increase in any way "the prescribed statutory maximum" or,
indeed, the statutory range. The existence of those
circumstances and the relative weight to be given to them are
nothing more than standards that, pursuant to Supreme Court
mandate, the Legislature has required to be applied in
determining which sentence within the statutory range isto be
imposed.

367 Md. at 123, 786 A.2d at 650. A s Ring now makes clear, this statement is not entirely
correct, asit placesboth the finding of aggravating factors and the finding and weighing of
factors in mitigation on the selection side of the sentencing process.

Oken advancestwo argumentswhy our second rationalein Borchardtisincorrect and
for support turns to the dissenting opinion in Borchardt and to languagein Ring. Petitioner
specifically looks to the following language from the Borchardt dissent:

More importantly, unlike the Arizona death penalty
statute at issue in Walton, the Maryland death penalty statute
establishes life imprisonment as the basic, default maximum
penalty for murder, acharacteristic that makes Maryland unique
among American death penalty jurisdictions. In most states, a
defendant essentially becomes"death eligible" upon conviction

of a potentially capital crime, and the sentencing proceeding is
merely avehicle through which the sentencing authority selects
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from within a potential range of sentences, usually between life

imprisonment and death. In Maryland, however, a defendant is

not eligible to receive a death sentence after being convicted of

first degree murder. Rather, certain additional conditions must

be met, including a finding by the sentencing authority that the

aggravating circumstances outweigh the mitigating

circumstances. As a result, in Maryland, the finding that

aggravators outweigh mitigators is much more akin to the

finding that aggravating circumstances exist, which must be

proven beyond a reasonable doubt, than it is to a finding that

there are mitigating circumstances to be considered. Within the

holding of Apprendi, therefore, due process requires that it be

made beyond areasonable doubt.
367 Md. at 158-59, 786 A.2d at 671 (internal citations omitted) (Dissent by Raker, J., joined
by Bell, C.J., and Eldridge, J.). This assertion by the dissent in Borchardt is incorrect. If,
as the dissent suggested there, defendants in most States were death-eligible prior to the
finding of aggravating circumstances, the death statutes in those states would be
unconstitutional under the Supreme Court’ s post- Furman jurisprudence. Aswe pointed out,
supra, however, it is the finding of at least one aggravating circumstance that makes a
defendant death-eligible. The distinction the quoted passage from the Borchardt dissent
attempts to make is, therefore, factually and legally incorrect, and reflects a fundamental
misunderstanding of the requirements of the Supreme Court’s death penalty jurisprudence,
and particularly the distinction between the eligibility phase and the selection phase of the
sentencing process. See discussion of Buchanan, supra at 65-66. Asboth the Court’s Eighth

Amendment jurisprudence and its holding in Ring make clear, it is the finding of an

aggravatingcircumstance, and only thefinding of an aggravating circumstance, which makes
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a defendant death-eligible. Thus, Oken gains no traction from the Borchardt dissent to
advance his position here.

Oken’ s reliance on language in the Ring opinion for support of hiscontention that the
second Borchardt rationale is no longer valid, however, is at |east partially meritorious. In
Ring, Arizona made an almost identical statutory interpretation argument as the reasoning
employed by the Borchardt majority, asserting that the Arizona statute set forth a range of
possible sentences and, therefore, the defendant was death-eligible upon conviction. Under
Eighth Amendment analysis, and for the same reason that the dissent in Borchardt quoted
above isin error, such an interpretation does not consider the post-Furman jurisprudence
requiring that the class of defendants be narrowed by the finding of an aggravating factor
during the eligibility phase of the sentencing process.®® It is this Eighth Amendment
requirement which Ring overlays with a Sixth Amendment requirement. In rejecting the
“range of sentencing options” rationale, the Supreme Court in Ring observed:

Thisargument overlooks Apprendi'sinstructionthat "the
relevantinquiry isone not of form, but of effect.” In effect, "the
required finding [of an aggravated circumstance] exposed
[Ring] to agreater punishment than that authorized by the jury's
guilty verdict.” The Arizona first-degree murder statute

"authorizes a maximum penalty of death only in a formal
sense," for it explicitly cross-references the statutory provision

% To be sure, Borchardt, in his Reply Brief (at 2) in this Court, narrowed thebasis of
his relevant flagship argument to that of a Fourteenth Amendment due process challenge,
expressly eschewing reliance on the Eighth Amendment. (“The issue presented by Mr.
BorchardtisaFourteenth Amendment due process consideration, not an Eighth Amendment
consideration.”).
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requiring the finding of an aggravating circumstance before
imposition of the death penalty. ("First degree murder isaclass
1 felony and is punishable by death or life imprisonment as
provided by § 13-703." (emphasisadded)). If Arizonaprevailed
on its opening argument, Apprendi would be reduced to a
"meaningless and formalistic” rule of statutory drafting.

Ring, 536 U.S. at 604, 122 S. Ct. at 2440-41,153 L. Ed.2d at 573-74 (alterationin original;
internal citations omitted).

Maryland Code, Art 27, 8§ 412 expressly references § 413 with regard to capital
sentencing. We know from the legislative history, discussed infra, that the 1978 statute was
drafted to conform with the Supreme Court’ spost- Furman jurisprudence. Asaresult, while
the majority in Borchardt was correct in observing that 8 412 prescribed a range of
sentencing, itisthefinding of an aggravating factor during the sentencing processasrequired
by § 413, not the mere finding of guilt, which makes a defendant death-eligible. Thisisso
because the statute was designed to conform with the post- Furman requirement that the class
of defendants be narrowed by the finding of an aggravating circumstance in order to ensure
that the death penalty not be imposed in an “arbitrary” or “freakish” manner. The Ring
holding makes clear that the act of finding an aggrav ating circumstance in order to meet the
class-narrowing requirements of the Eighth Amendment, at the same time, acts for Sixth
Amendment purposes to elevate the maximum sentence of an individual for whom an
aggravating factor is proven. Thisisbecause, once proven, the existence of an aggravating
circumstance removes a defendant from the dass of the convicted, where the possibility of

death existed as a potential punishment for the crime, to the narrower class of those who are
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actually death-eligible. Because the Maryland statutory scheme was written to be in
conformancewith the Court’ s post- Furman jurisprudence, adefendant may not be subjected
to the death penalty under the M aryl and statute unless an aggravati ng factor is proven beyond
areasonable doubt. Because the Maryland statute requiresthat the finding of an aggravating
factor be made by the proper sentencing authority beyond a reasonable doubt, the Maryland
statute does not violate the Sixth Amendment requirements most recently explained in
Apprendi and Ring.

The third and final rationale upon which the majority rested the Court’s decision in
Borchardt survives scrutiny under Ring unblemished. Aswe pointed outin Borchardt:

Although the dissenters in Apprendi perhaps had some
reasonfor concern astowhether a Walton-type scheme mightbe
jeopardized, in the sense that the determination of whether
aggravating or mitigating circumstancesexist is in the nature of
afact-finding process, in which the ultimate determination must
be based on evidence, it is a stretch to apply that concern, as
Borchardt and the dissent would do, to the weighing process
provided for in 88 413(h). Notwithstanding the language in
Article 27 88 414(e)(3) directing thisCourt, on gppell atereview,
to determine whether "the evidence supports the jury's . . .
finding that the aggravaing circumstances outweigh the
mitigating circumstances,” the weighing process is not a fact-
finding one based on evidence. Mitigating circumstances do not
negate aggravating circumstances, as alibi negates crimind
agency or hot blood negates malice. The statutory
circumstancesspecified or allowed under 88 413(d) and (g) are
entirely independent from one another - the existence of onein
no way confirms or detracts from another. The weighing
processispurely ajudgmental one, of balancing the mitigator(s)
against the aggravator(s) to determine whether death is the
appropriate punishment in the parti cular case. Thisisaprocess
that not only traditionally, but quintessentially, is a pure and
Constitutionally legitimate sentencing factor, one that does not
require a determination to be made beyond areasonable doubt.
See Gerlaugh v. Lewis, 898 F. Supp. 1388, 1421-22 (D. Ariz.
1995), aff'd, 129 F.3d 1027 (9th Cir. 1997), cert. denied, 525
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U.S.903, 119 S. Ct. 237, 142L . Ed. 2d 195 (1998) (Constitution
does not require weighing beyond areasonable doubt); State v.
Sivak, 105 Idaho 900, 674 P.2d 396 (1983), cert. denied, 468
U.S. 1220, 104 S. Ct. 3591, 82 L. Ed. 2d 887 (1984); Miller v.
State, 623 N.E.2d 403, 409 (Ind. 1993) (weighing isabalancing
process, not afact to be proven; reasonabl e doubt standard does

not apply).

The incongruity of applying Apprendi to this processis
particularly apparent with regpect to the requirement that, if the
determination that aggravating circumstances outweigh
mitigating circumstances is treated as an element that must be
proved by the State beyond a reasonable doubt, it also must be
sufficiently alleged in the indictment. Borchardt has made that
argument under both Federal due process and Article 21 of the
Maryland Declaration of Rights. No case, to our knowledge,
has required that aggravating circumstances, mitigating
circumstances, or a weighing of them be set forth in the
indictment, yet, if Apprendi and Jones are applicable, that
clearly would be so under Federal due processand likely would
be so as well under Article 21.

267 Md at 126-27, 786 A.2d at 652.>" Ring, by its terms, only addresses the finding of
aggravating factors during the eligibility phase of the sentencing process, as dictated by the
Supreme Court’s post-Furman jurisprudence. Ring does not pertain to the selection phase
of the sentencing process. The Supreme Court consistently has stated, as pointed out in the
cases reviewed supra, that so long as there are no undue restraints upon the sentencing
authority’s ability to consider mitigating circumstances, there are no constitutional
requirements regarding the actual act of selection, or regarding therelative weight attached

to the factors.?®

" See discussion of Barclay, supra at 47-49, Penry, supra at 49, n 20.

?8 |n addition to those cases cited supra, the distinction between the eligibility phase
and the selection phase of sentencing also was noted when the Court reviewed the South
(continued...)
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VIII
Oken’sfinal contention relieson the semantic observationsof the Borchardt dissent
when he argues that the plain language of the Maryland statute requires that we view the

weighing process as a “factfinding,” and, thus, subject to Apprendi. The dissenters in

Borchardt wrote:

28(...continued)

Carolina death statute in Shafer v. South Carolina, 532 U.S. 36, 121 S. Ct. 1263, 149 L.
Ed.2d 178 (2001). There the Court explained:

South Carolina, in line with other States, gives capital
juries, at the penalty phase, discrete and sequential functions.
Initially, capital juries serve as factfinders in determining
whether an alleged aggrav ating circumstance exists. Once that
factual threshold is passed, the jurors exercise discretion in
determining the punishment that ought to be imposed. Thetrial
judge in Shafer's case recognized the critical difference in the
two functions. He charged that "[a] statutory aggravating
circumstanceis a fact, an incident, a detail or an occurrence,”
the existence of which must be found beyond a reasonable
doubt. App. 203. Turning to the sentencing choice, he referred
to considerations of "fairness and mercy," and the defendant's
"moral culpability." App. 204. He also instructed that the jury
was free to decide "whether . . . for any reason or no reason at
all Mr. Shafer should be sentenced to life imprisonment rather
than to death." App. 203.

* * * * *

The jury, as aggravating circumstance factfinder,
exercises no sentencing discretion itself. If no aggravator is
found, the judge takes over and has sole authority to impose the
mandatory minimum so heavily relied upon by the South
Carolina Supreme Court. See supra, at 8-9, 12. It is only when
the jury endeavors the moral judgment whether to impose the
death penalty that parole eligibility may become critical.

Shafer, 532 U.S. at 50-51, 121 S. Ct. at 1272-73,149 L. Ed.2d at 191-92.
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Inlight of the gructure of the Maryland statute governing
impositionof thedeath penalty, and consistent with thelanguage
inJohnson [v. State, 362 Md. 525, 529, 766 A.2d 93, 96 (2001)]
the finding that the aggravating circumstances outweigh the
mitigatingcircumstances, pursuantto 8 413 (h), clearly exposes
a defendant to an increased potential range of punishment
beyond the mere conviction for first degree murder.

In keeping with McMillan's [McMillan v. Pennsylvania,
477U.S. 79,106 S. Ct. 2411,91 L. Ed. 2d 67 (1986)] deference
to the legislative determination of the elements of a particular
crime, it istheparticular structure of the Maryland statutes and
rules governing imposition of the death penalty that guides the
analysis of the requirements of due process under Apprendi. In
enacting 88 413 and 414 of the death penalty statute, the
General Assembly expressed an intention to base death
sentences in Maryland on afactual finding within the meaning
of Apprendi in two ways: first, by mandating that the sentencer
find that the aggravators outweigh the mitigators by a
preponderance of the evidence; and, second, by requiring that
the Court of Appealsreview that factual finding for sufficiency
of the evidence.

While ordinarily, the broad deference accorded to state
legislatures in defining the d ements of offenses under Winship
[In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25L. Ed. 2d 368
(1970)] and its progeny results in state statutes being upheld
against the minimal requirements of due process, in the present
case, the way that the Maryland General Assembly has chosen
to define the death pendty procedures is precisely what
implicatesand offends the strictures of the Due Process Clause.
Thefact that the General Assembly prescribed aburden of proof
for the weighing process of § 413 (h) at all is the clearest
indication that the legislature envisioned this determination as
afactual finding.
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367 Md at 156-57, 786 A.2d at 669-70.2° The dissent in Borchardt cited no legislative
history or other authority to support its conclusory insights asto legislative intent. That is
explained by thefact that no such support exigs. A review of therelevant legislative history
indicatesthat neither the L egislature nor the Governor intended the meaning ascribed to the

words of the statute by the Borchardt dissent.

2 The dissent in Borchardt further noted:

Unlike most states that establish a punishment range of
life imprisonment to death for first degree murder and then
delegate to the sentencing authority the choice between the two
based upon a normative judgment, the Maryland statute
prescribes that the penalty for first degree murder is life
imprisonment, unless a series of additional conditions are met,
including the weighing of aggravating and mitigating
circumstances mandated by 8§ 413. See § 412 (b). Death
sentences are then automatically reviewed by this Court for
sufficiency of the evidence. See 8 414 (e). The General
Assembly could not have conceived of this sentencing
determination as the type of "purely judgmental”™ choice, see
magj. op. at 36, within arange of permissible sentences, like the
statutes at issue in Walton, etc., but rather established a death
sentence as an enhanced penalty based upon the establishment
of additional facts (namely, that there are aggravating
circumstances that outweigh mitigating circumstances) by a
particular standard of proof that is reviewable, as a matter of
law, at the appellate level. It is this fact- finding process that
brings 8§ 413 within the strictures of Apprendi and the Due
Process Clause, even though itisstill an open questionwhether
statutes like the one upheld in Walton will survive Supreme
Court review after Apprendi.

367 Md. at 161-62, 786 A.2d at 673.
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After we declared the Maryland death penalty unconstitutional in Blackwell for the
second time since Furman, our Legislature set about writing a new Maryland statute which
would conform with the Supreme Court’ s post-Furman jurisprudence. The fruit of those
efforts was Senate Bill (S.B.) 374 and House Bill (H.B.) 604 of 1978, which became the
current statute. In 1977, a prior, related bill, S. B. 106, had been vetoed by then Governor
Marvin Mandel. Vol. Il, Laws of Maryland 1977 at 3771. A proper understanding of the
intent of the 1978 legislation requires consideration of both years' efforts.

As Governor M andel’s 1977 veto message regarding S.B. 106 explained, after our
decisionin Blackwell, the Governor asked the Attorney General’ s office to prepare a bill, as
an Administration initiative, “that would conform to the underlying Constitutional
requirements, that would be free from ambiguity and interpretive problems, and that could
be effectively administered.” Id at 3772. The Legislature ultimatdy ignored the
Administration’s bill, and instead enacted S.B. 106, which Governor Mandel vetoed.
Attached to hisveto was aletter from the State Law Department reviewing the bill adopted
by the Legislature. The first two pages of that |etter recite the Legislature’s concern with
creating a bifurcated procedure which would be in conformance with the requirements set
forth by the Supreme Court in Furman, Gregg, Jurek,’® and Proffitt, observing that “these

considerations were of paramount importance in the review of the presently existing

% Jurek v. Texas, 428 U.S. 262, 96 S. Ct. 2950, 49 L. Ed. 2d 929 (1976).
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Maryland death penalty statute conducted by the Court of Appealsof Maryland initsopinion
delivered on 9 November 1976, in Blackwell v. State.” Id. at 3775.

The State Law Department’s letter makes perfectly clear what the L egislature’s
understanding of what would be required for a gatute to pass constitutional muster. The
analysisin the letter states:

From our previous analysis of the Supreme Court
decisionson capital punishment we may conclude that the states
have been afforded reasonable | atitudein enacting lawsrelating
to the death penalty. The statutesof Florida, Georgiaand Texas
utilizedthree distinct and different procedures for imposition of
the death penalty and each was upheld. Three broad
requirements run through the Supreme Court analysis of these
statues which govern the constitutional acceptability of a death
penalty statue, viz: (1) abifurcated hearing on the issue of guilt
and penalty, (2) most importantly (and what we judge to be an
absolute prerequisite), aprocedurew hich permitsthe sentencing
judge or jury to focus on both the circumstances of the offense
and the individual defendant, with the opportunity to consider
the character and record of the defendant with particular
reference to mitigating factors, and (3) meaningful appellate
review which permits a comparison of the sentence with the
penaltiesimposed in similar cases throughout the State. Based
upon these factorswe believe Senate Bill 106 meets these basic
requirements and would pass constitutional scrutiny onitsface.

We must recognize tha all death penalty or other
sentencing statutes could be found, in particul ar cases or classes
of cases, to have been unconstitutionally applied. However,
with respect to Senate Bill 106, we believe that the statutory
directionsto the sentencing authority to objectively consider the
nature of the offence (the aggravating circumstances), and more
importantly the mitigating factors applicable to the particular
person and to the circumstances of the criminal action in
guestion, provide the basic type of focus and guidance deemed
to be of the utmost importance by the Supreme Court. Use of
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the bifurcated proceeding with imposition of the death penalty
limited to those cases where specified aggravating
circumstances were established, coupled with provisions for a
trial court report and automatic, expedited appellate review,
represents the general schemeregarded by the Supreme Court as
preferable from the constitutional viewpoint. Accordingly, we
conclude that Senate Bill 106 would, on its fact meet the
constitutional tests of Gregg v. Georgia, supra, and its
companion Supreme Court cases.

Id. at 3779-80 (emphasis added).

The State Law Department, how ever, did identify one problem with S.B. 106 that it
felt had constitutional dimensions, aproblem which, aswill be seen, wasrectifiedinthe 1978
statute. The D epartment observed that:

A particularly significant problem is presented by the
failure of Senate Bill 106 to identify the standards or burden of
proof by which the jury orjudge should determine the presence
of either aggravating or mitigating circumstances, or therelative
balancing of the two, in order to reach a sentencing decision.
The statute is silent as to whether the State must prove the
existence of one or more aggravating circumstances beyond a
reasonable doubt, by clear and convincing evidence, by
substantial evidence, by a preponderance of the evidence, or by
someother standard. Similarly, the statue does not deal with the
burden of proof applicable to a determination of whether one or
more mitigating crcumstances are present. Finally, assuming
one or more aggravating circumstances are demonstrated, by
whatever burden of proof isapplied, and one or more mitigating
circumstances are established, by whatever burden of proof is
applied, the statute fails to tell us what standards should be
applied in weighing the aggravaing against the mitigating
circumstances.

In this respect Senate Bill 106 shares a defect present in

the Florida statute, upheld as facially constitutional in Proffitt
v. Florida, supra. The Supreme Court of Florida in State v.
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Dixon, 283 So2d 1, 9 (1973) partially answered the burden of
proof question under the Floridalaw as follows:
“The aggravating circumstances of Fla.
Stat. Sec. 921.141(6) actually definethose crimes
- when read in conjunctionwith Fla. Stat. Section
782.04(1) and 794.01(1) - to which the death
penalty is applicable in the absence of mitigating
circumstances. As such they must be proved
beyond a reasonable doubt before being
considered by judge or jury.”

The Court in Dixon went on to describe the process of weighing
aggravatingand mitigating circumstanceswithout truly defining
the quantum or weight of evidence or burden on either of the
parties to prove or disprove the existence of mitigating
circumstancesor to show the at they do or do not outweigh any
aggravating circumstances found to exist.** 1t may well be that
the Maryland Court of Appeals would follow the holding in
State v. Dixon that the aggravating circumstances must be
proved beyond areasonable doubt, and weconsider such aresult
likely if not certain. While we incline towards the view that the
burden of proof with respect to mitigating circumstances and the
weighing process will be some lesser standard, we cannot
predict with any degree of certainty just what standard the
Maryland Court of Appeals may ultimately require® Justas we
are left to speculate, so too will trial court judges, as they
preside over capital punishment trials - at least until the first
occasion on which the Court of Appeals addresses the question.
Until that question is definitively resolved, as it should have
been in Senate Bill 106, trial court judges will proceed to

31 Footnote 20 of the Department’s letter notes that “The Florida pattern jury
instructions confirm the beyond areasonabl e doubt standard for aggravating circumstances
but do not specifically deal with the standard applicable to mitigating circumstances or the

weighing process.”

% Footnote 21 of the Department’s letter notes that the Bill proposed by the
Administration “specifically applied a beyond a reasonable doubt test asto the aggravating
circumstances and a preponderance of the evidence test as to mitigating circumstances and

the weighing process.”
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fashion jury instruction which they believe to be appropriate
and will apply the burdens and standards which they believe are
applicable to their own sentencing decision, but they will do so
at some risk. There is no assurance whatsoever that one trial
judge will adopt the same burdens of proof and instructions as
another trial judge, and it is distinctly possible that defend ants
will be tried in various jurisdictions throughoutthe State under
different burdens of proofand different jury instructions. While
this may all be resolved on day by the Court of Appeals, the
uncertainty which will exist in the meantime, and the uneven
application of the death penalty statute which is likely to occur,
will hardly be conductive to the kind of fair and evenhanded
administration of a capital punishment law which the Supreme
Court has set forth as the constitutional objective which mustbe
pursued by a valid statutory scheme.®

Id. at 3793-95 (emphasis added).

Asnoted, S.B. 106 was vetoed by Governor Mandel. The next year, his successor,
Governor Blair Leelll,signed into law the successor legislation. Inaletter, dated 24 January
1978, then Maryland Attorney General Francis B. Burch advised Governor Lee as to the
constitutionality of the new law. After discussing the focus of the Bill in conforming to the
Supreme Court’s holdings in Furman, Gregg, Jurek, and Proffitt, the Attorney General

concluded, at pp. 10-11:

% Footnote 22 of the Department s report observes: “ We cannot say with any degree
of certainty that the Court of Appeals, in conjunction with the Rules Committee, would
consider adopting pattern jury instructionsfor statewide application on the burden of proof
and other matters pertinent to capitd punishment trials. The Court of Appeals might well
feel that it lacks the power to adopt arule governing a substantive matter such as the burden
of proof in acapital sentencing proceeding, and evenif itfelt it possessed the power to adopt
such arule, it might well choose not to do so but to simply await the presentation of theissue
in acase brought up on appeal.
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Aswe have previously noted, the General Assembly did
not enact the Administration Bill at its |ast session, but did enact
Senate Bill 106 which was another attempt to provide for the
death penalty as an optional sentence for certain types of first
degree murder. Following consideration of an exhaustive
analysis of the bill by this office, Governor Mandel vetoed
Senate Bill 106, not because of his or our belief that it was
facially unconstitutional or that it failed to meet the broad
outlines set forth by the Supreme Court in Gregg v. Georgia,
supra and its companion cases, but rather because of the serious
ambiguities and uncertainties contained in Senate Bill 106, as
amended, which would have inevitably resulted in substantial
litigation and consequent delay in the actual implementation of
the Bill. Aswe noted in our opinion to Governor Mandel, the
very infrequency of imposition could serveto reduceitsefficacy
as a deterrent force and create aconstitutional deficiency. See
the veto message of Governor Mandel, Vol. Il, Laws of
Maryland 1977, p. 3771.

The one question which concerned us the most with
respect to Senate Bill 106 was its failure to identify the
applicable burdens of proof by which the jury or judge should
determine the presence of aggravating or mitigating
circumstancesas well as the relaive balancing of the two. We
also identified the following other sgnificant concerns in our
analysis of Senate Bill 106 as amended: (1) the uncertainties
surrounding the result in the event of a “hung jury” at the
sentencing proceeding, (2) the lack of a clear requirement for
pretrial notification that the State will seek the death penalty
with specific reference to each aggravating circumstance on
which it will rely; and (3) the potential uncertainty surrounding
the degree of specificity required of the jury in giving its
recommendation. Since Senate Bill 106 w as patterned closely
after the Florida statute, we believe that the extensive judicial
interpretation of that statute by the Florida courts played agreat
part inthe Supreme Court’ s approval of that capital punishment
statute. There had been, of course, no such period of judicial
interpretation in Maryland and we foresaw delays in the
implementation of the statute while the interpretive quegions
were considered seriatim by the Court of Appeals.
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Both Governor Mandel and | suggested last spring that
the legislature should consider a death penalty statute which is
both facially constitutional and more precise than Senate Bill
106, as amended, at the next (thisyear’ s) sesson of the General
Assembly. | believe that the new Administration Bill (pre-filed
Senate Bill 371 and House Bill 604) meetsthese criteriaand will
rectify the difficulties which we noted in our analysis of last
year’s Senate Bill 106.

Far from supporting the contentions of the Borchardt dissent that weighing was
intended to be “a factual finding within the meaning of Apprendi,” this history reveals
exactly the oppositeintent. Therequirementsfor mandatory review were deemed necessary
by the Supreme Court’s post-Furman jurisprudence, viewed as requiring automatic and
meaningful appdlae review, nothingmore. Asfor weighing, the legislative history makes
clear that the intention behind supplying a standard at all was an attempt to insure that the
statute would be applied in aconsistent manner between the various county circuit courts of
the State, thusfrustratinginconsistencesin application w hichwould violate the post- Furman
requirements and result in successful Eighth A mendment attacks on the statute.

IX

Our review of the Constitutional requirements set forth by the Supreme Court’ s post-
Furman jurisprudence, as well as the legislative history of the modern iterations of the
Maryland death penalty statute, leads usto conclude that the Sixth Amendment requirements
of Apprendi and Ring must be viewed within the context of the Supreme Court’s Eighth

Amendment jurisprudence to which the Maryland statutes were designed to conform. Itis

beyond dispute that the Supreme Court’ s Eighth Amendment jurisprudence approvesthe use
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of abifurcated system where sentencing is separate from trial and conviction. Itisequally
beyond dispute that the sentencing process itself is a bifurcated proceeding involving an
eligibility phase and a sel ection phase, each of which operates within a separate and diginct
constitutional jurisprudence. It is within this framework that the Sixth Amendment
requirements of Ring must be viewed.

The Supreme Court repeatedly has stated, as has the legislative history of the
Maryland statute, that it is the finding of an aggravating circumstance or circumstances
which makes a convicted defendant death-eligible. It is thisfinding which performs the
function of narrowing the class of eligible defendants asrequired by Furman. By reverse
implication, it is also this finding which exposes the convicted defendant to the statutory
maximum. Ring, which by itstermsaddressesonly thefinding of aggravatingcircumstances,
makes clear that these are opposite sides of the same coin. We therefore conclude that the
selection phase of the sentencing process, involving weighing, is not affected by the
requirements of Ring.

We also conclude that the Maryland death penalty statute cannot be read to be
implicated by Ring under any theory of legislative interpretation. The legislative history
indicatesthat the weighing process never wasintended to be acomponent of a“fact finding”
process required to narrow the class of death-eligible defendants. Rather, the history shows
that the L egislature and Governor understood thatthefinding of an aggravating circumstance

alone performed that Furman requirement. Far from being designed to further refine the
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class of death-eligible defendants, theassignment of a standard to the weighing process was

intended to protect the statute from Constitutional attack by such defendants.

AFFIRMED, WITH COSTS
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Raker, J., with whom Bell, C.J. and Eldridge, J., join, dissenting:

| respectfully dissent. | would hold that the portion of Maryland Code (1957, 1996
Repl. Vol., 2001 Cum. Supp.), Article 27, § 413(h)* that providesthat punishment shall be
death if the sentencing authority? finds that the aggravating factors outweigh the mitigating
factors by a preponderance of the evidence violates due process under the Fourteenth
Amendment and the Sixth Amendment of the United States Constitution and Article 24 of
the Maryland Declaration of Rights. | adhere to my views expressed in the dissent in
Borchardt v. State, 367 Md. 91, 786 A .2d 631 (2001) (Raker, J., dissenting, joined by Bell,
C.J. and Eldridge, J.), stating that the sentencing authority must find that aggravating factors
outweigh mitigating factors beyond a reasonable doubt and not by a preponderance of the
evidence. | would sever the unconstitutional portion of the statute, require the reasonable
doubt standard to be applied as a matter of law, and vacate appellant’s sentence of death

imposed pursuant to § 413.

Summary of Discussion
Under the Maryland death penalty scheme, the State must give notice of an intent to

seek the death penalty and allege in that notice, the existence of a statutory aggravating

The majority opinion cites to the Maryland Code as it existed prior to the 2002
recodification. Maj. op. at 14. For consistency, | will do the same. Unless otherwise
indicated, all statutory references are to Maryland Code (1957, 1996 Repl. Vol., 2001 Cum.
Supp.), Artide 27.

“Future references to the sentencing authority will be to ajury, with the recognition
that the defendant may waive the right to have the sentence determined by a jury and may
elect to have the court sentence. See Art. 27. 8 413 (b)(3)(k)(3).



factor. With the exception of acontract murder andthekilling of alaw enforcement officer,
the jury must find that the State has proven, beyond a reasonable doubt, that the defendant
was a principal in the first degree. The jury must find that the State has proven, beyond a
reasonable doubt, the exigence of at leas one aggravating factor. The jury must also find
that the aggravating factors outweigh the mitigating factors. The statute states that the
sentence shall be death if the jury finds that the aggravating factors outweigh the mitigating
factors by a preponderance of the evidence. This finding is a necessary predicate to the
imposition of a sentence of death. In my view, the jury must find this last and ultimate
“finding” beyond areasonable doubt.

Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), and
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), in the
framework of the Maryland death penalty statute, mandate that the jury must find that
aggravatingfactorsoutweigh mitigating factors beyond areasonable doubt and not by amere
preponderance of the evidence. Apprendi held that “[o]ther than the fact of a prior
conviction, any fact tha increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to ajury, and proved beyond a reasonable doubt.” Id. at 490,
120 S. Ct. at 2362-63, 147 L. Ed. 2d at 455. Ring made clear that Apprendi applied to death
penalty proceedings, reasoningthat “ [ c]apital defendants, noless than non- capital defendants

... are entitled to ajury determination of any fact on which the legislature conditions an



increase in their maximum punishment.” Ring, 536 U.S. at 589, 122 S. Ct. at 2432, 153 L.
Ed. 2d at 564.

Themaximum sentencefor firstdegree murder in Marylandislifeimprisonment. Life
imprisonment without the possibility of parole and death are enhanced penaltiesand may not
be imposed unless the State meets the statutory requirements justifying enhancement. The
Maryland statutory scheme requires that before asentence of death may be imposed, the jury
must make certain additional findings beyond the finding of guilt of the murder. Those
findings increase the maximum penalty from life to death.

The plain language of the Maryland death penalty statute requires certain findings
during theweighing stage as an absol ute precondition for theimposi tion of thedeath penalty,
a determination on which the Maryland General Assembly conditioned an increase in the
penalty from lifeimprisonment to death. These findings are, ataminimum, partially factual

and are quintessential ly Apprendi type findings, requiring proof beyond areasonable doubt.

I. Maryland Death Penalty Statute
The penalty for first degree murder in Maryland is “death, imprisonment for life, or
imprisonment for life without the possibility of parole.” § 412(b). The sentence shall be
imprisonment for lifeunless a sentence of death isimposed in accordance with § 413. Id.
The statute mandatesthat the jury firs consider andfind, beyond areasonable doubt, whether

any alleged aggravating circumstances exist. 8 413(d) & (f). The jury must then consider



and find, by apreponderance of the evidence, whether one or more mitigating circumstances
exist. 8 413(g). Finally, the jury must determine, by a preponderance of the evidence,
whether the aggravating circumstances outwei gh the mitigating circumstances.®* § 413(h)(1).
If the jury finds that the aggravating circumstances outweigh the mitigating circumstances,
“the sentence shall be death.” 8§ 413(h)(2). The trial court is then instructed to impose a
sentence as decided by the jury. 8 414(k)(1). After sentenceis imposed, Maryland Rule 4-
343(k) requiresthetrial judgeto promptly prepare, sendto the parties, and file with the Clerk
of the Court of Appeals a report in the form presribed by the Rule, including a
recommendation of the trial court as to whether imposition of a death sentence isjustified.
The statute requires the Court of Appealsto review theimposition of the death penalty and,
inter alia, to determine”[w]hether theevidence supportsthe jury’ s or court’ sfindingthat the
aggravating circumstances outweigh the mitigating circumstances.” 8 414(e)(3) (emphasis

added).

II. Borchardt v. State
In Borchardt v. State, 367 Md. 91, 786 A.2d 631 (2001), adivided Court held thatthe
Maryland death penalty scheme does not run afoul of Apprendi and that the statute passes
constitutional muster. The Court rejected appellant's arguments in that case on three

grounds: (1) that Apprendi did not apply to capital sentencing schemes; (2) that the maximum

*Maryland is regarded as a “weighing” state.
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penalty for first degree murder in Maryland was death and that Borchardt did not receive a
sentence in excess of the statutory maximum; and (3) that Apprendi is inapplicable to the
weighing of aggravators against mitigators because the process is a purey judgmental one
and the weighing process is a sentencing factor. In regjecting appellant’s arguments in
Borchardt, the majority reasoned as follows:

“Perhapsthe easiestanswer liesin the unequivocal statement by
the Apprendi majority that its decision did not render invalid
State capital sentencing schemes, such as approved in Walton,
that allowed the judge, not sitting asthe trier of fact, to find and
weigh specific aggravaing factors If it is permissible under
Apprendi for the law to remove that fact-finding and fact-
weighing process entirely fromthejury and leave it to the judge
as a legitimate sentencing factor, without specfying a
reasonable doubt standard, it can hardly be impermissible for a
jury that has found the prerequisite aggravating factors beyond
a reasonable doubt to apply a preponderance standard in
weighing them against any mitigating circumstances. The
Walton scheme, in other words, isin far greater direct conflict
with theunderpinning of Apprendi than theMaryland approach.
Thus, if the aggravating circumstances do not constitute
elements of the offense or serve to increase the maximum
punishment for the offense in the Walton context, they cannot
reasonably be found to have that status under theMarylandlaw.
If Apprendi renders the Maryland law unconstitutional, then,
perforce, it likely renders most of the capital punishment laws
in the country unconstitutional. \We cannot conceive that the
Supreme Court, especially in light of its contrary statement,
intended such a dramatic reault to flow from a casethat did not
even involve a capital punishment law.”

Id. at 121-22, 786 A.2d at 649 (f ootnote omitted).
That reasoning waswrong. The majority acknowledgesthat it was wrong. See ma].

op. at 75, 76. Asaresult, the foundation of the majority’ s reasoning set outin Borchardt no
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longer exists. In Ring v. Arizona, 536 U.S. at 589, 122 S. Ct. at 2432, 153 L. Ed. 2d at 564,
the Supreme Court expressly overruled Walton because the reasoning in Apprendi is
“irreconcilable” with the holding in Walton.

The majority continues to rely on the third Borchardt prong—the only one the
majority findsto survive Ring. See mgj.op. at 79. The majority maintainsthat “the weighing
process is purely a judgmental one, of balancing the mitigator[s] against the aggravator[g
to determine whether death is the appropriate punishment in the particular case. Thisisa
process that not only traditionally, but quintessentially is a pure and Constitutionally
legitimate sentencing factor, one that does not require adetermination to be made beyond a
reasonable doubt.” Maj. op. at 26-27 (quoting Borchardt, 367 Md. at 126-27, 787 A.2d at

652).

1. Ring v. Arizona and Apprendi v. New Jersey
Ring and Apprendi entitle acapital defendant to ajury determination of thefacts on
which eligibility for adeath sentenceispredicated. In Apprendi, 530 U.S. at 490, 120 S. Ct.
at 2362-63, 147 L. Ed. 2d at 455 (2000), the Supreme Court held that regardless of the
labeling by a State, “other than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury,
and proved beyond areasonable doubt.” The Court made clear that “the relevant inquiry is

one not of form, but of effect—does the required finding expose the defendant to agreater



punishment than that authorized by the jury’s guilty verdict?’ Id. at 494, 120 S. Ct. a 2365,
147 L. Ed. 2d at 457.

In Ring, the Supreme Court held the Arizona death penalty statute uncongitutional
because under that statute, ajudge, rather than ajury, wasrequired to determinethe existence
of an aggravating factor, thereby making the factual findings prerequisite to the imposition
of the death penalty following a jury determination of a defendant’s guilt of first degree
murder. Ring, 536 U.S. at 609, 122 S. Ct.at 2443, 153 L. Ed. 2d at 576-77. The Court held
that the Arizona statute violated the defendant's Sixth A mendment right to trial by jury. Id.
The Court expressly overruled Walton in favor of Apprendi’ s Sixth Amendment approach,
reasoning that “[c]apital defendants, no less than non-capital defendants . . . are entitled to
a jury determination of any fact on which the legislature conditions an increase in their
maximum punishment.” Id. at 589, 122 S. Ct. at 2432, 153 L. Ed. 2d at 564. The Court
concluded that the Arizonastatute wasinv alid because the“ enumerated aggravating factors
operate as ‘ the functional equivalent of an element of agreater offense,’” and therefore“the
Sixth Amendment requiresthat they befound by ajury.” Id. at 609, 122 S. Ct. at 2443, 153
L. Ed. 2d at 577 (quoting Apprendi, 530 U.S. at 494 n.19, 120 S. Ct. at 2365 n.19, 147 L.
Ed. 2d at 457 n.19).

Thus, contrary to the majority’s assertion in Borchardt that Apprendi has no
application to death penalty sentencing proceedings, the Supreme Court applied the Apprendi

holding that “the Sixth Amendment does not permit adefendant to be ‘exposgd] .. .toa



penalty exceeding themaximum hewould receiveif punished according to thefactsreflected
inthejury verdictalone.’” Ring, 536 U.S. at 588-89,122 S. Ct. at 2432, 153 L. Ed. 2d at 564
(quoting Apprendi, 530 U.S. at 483, 120 S. Ct. at 2359, 147 L. Ed. 2d at 450).

The Ring Court pointed out that every fact that the legislature requires before death
may beimposed be found by ajury beyond areasonable doubt. The Court reiterated that “the
dispositive question . . . ‘isonenot of form, but of effect.’” Ring, 536 U.S. & 602, 122 S.
Ct. at 2439, 153 L. Ed. 2d at 572 (quoting Apprendi, 530 U.S. at 494, 120 S. Ct. at 2365, 147
L. Ed. 2d at 457). The Court stated:

“If a State makes an increase in a defendant’s authorized
punishment contingent on the finding of a fact, that fact—no
matter how the State |abels it—must be found by ajury beyond

areasonable doubt.”

Id.

IV. Application of Ring/Apprendi
Theweighing portion of Maryland’ s death penalty law viol ates due process under the
Fourteenth Amendment and Sixth Amendment of the United States Constitution and Article
24 of the Maryland Declaration of Rights because the balancing serves as an absolute

prerequisite finding to a death sentence and, thus, must be subject to the reasonable doubt



standard.* Accordingly, under Ring and Apprendi, the trier of fact must find that the
aggravating outw eigh the mitigating factors beyond a reasonable doubt.

A defendant does not become death-eligible under the Maryland gatutory scheme
until thejury findsthat the aggravators outweigh the mitigators. Under theMaryland statute,
the weighing processincludesthejury determination that the ultimate penalty of deathisthe
appropriate sentence. Until the jury makesthis finding, the defendant is not eligible for a
sentence of death.

Themaximum penalty forfirst degreemurder in Maryland islifeimprisonment; death
or lifeimprisonment without the possbility of parole are enhanced sentencesfor first degree
murder, and are dependent upon special circumstances. See maj. op. at 75; Borchardt, 367
Md. at 154-55, 786 A.2d at 668-69 (Raker, J., dissenting); Johnson v. State, 362 Md. 525,
529, 766 A.2d 93, 95 (2001). Itisthejury finding that aggravating circumstances outweigh
mitigating circumstances that increases the penalty for firg degree murder in Maryland

beyond the prescribed gatutory maximum. See Johnson, 362 Md. at 529, 766 A.2d at 95

*I need not recount the history of the rule announcedin In re Winship, 397 U.S. 358,
90 S. Ct. 1068, 25L. Ed. 2d 368 (1970), that due process requires that every fact necessary
to the crime charged be proven beyond areasonabledoubt. See Mullaney v. Wilbur, 421 U.S.
684, 95 S. Ct. 1881, 44 L. Ed. 2d 506 (1975) through Jones v. United States, 526 U.S. 227,
119 S. Ct. 1215, 143 L. Ed. 2d 311 (1999) and Apprendi and Ring. See also Borchardt, 367
Md. at 151-52, 786 A .2d at 667 (Raker, J., dissenting); Evans v. State, 304 Md. 487, 550-51,
499 A.2d 1261, 1294 (1985) (McAuliffe, J, dissenting) (reasoning that “the basic principles
of [due process asexplicated in] Winship, Mullaney and Patterson require[] that the burden
of persuasion on this ultimate issue must be upon the State, and thejury must be persuaded
beyond a reasonable doubt that the aggravating circumstances outweigh the mitigating
circumstances before the penalty of death can be imposed”).
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(holding that “basic sentence” for first degree murder is life imprisonment and that life
without parole and death are enhanced penalties); Gary v. State, 341 Md. 513, 520,671 A.2d
495, 498 (1996) (holding that maximum penalty for first degree murder islifeimprisonment).
Because thedefault penalty for first degreemurder in Marylandislifeimprisonment, ajury’s
determination that aggravating circumstance[s] outweigh mitigating circumstance[s] is an
additional finding beyond that of guilt that serves to make a defendant eligible for the
enhanced penalty of death. Ring and Apprendi require that such a finding be made beyond
areasonable doubt.

It isthe unique structure of the Maryland death penalty statute that distinguishes the
statute from many others, if not all, in the country. Under Maryland law, jurors are
factfinders throughout the entire sentencing procedure. Before the sentencing commences,
a defendant must be found guilty of first degree murder and at least one aggravating
circumstance must be alleged. The State must then present evidence supporting the
aggravating circumstance[s]. Thejury then engages in athree-step process and proceedsto
each succeeding phase of that process only after it makes findings with respect to the
preceding phase. First, the jurors must find at least one aggravating circumstance
unanimously beyond areasonable doubt. Second, thejury determines the existencevel non
of any mitigating circumstances, based on a preponderance of the evidence standard. Third
and finally, the jury weighs the aggravating against the mitigating circumstances. Thus,

before adefendant is eligible for the death penalty in Maryland, the jury must determine tha
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the aggravating circumstances outweigh the mitigating circumstances. Included within that
determination is the concluson that death is the appropriate sentence.

Section 413 permitsthe jury to find as amitigating circumstance, in addition to those
enumeratedin §413(g)(1)-(7), “[a]ny other facts which the jury or the court specifically sets
forth in writing that it finds as mitigating circumstances in the case.” 8§ 413(g)(8). This
provision, known as the “catchall” provision, permits a jury to extend mercy, if it is so
inclined. See Grandison v. State, 305Md. 685, 756, 506 A.2d 580, 615 (1986). We stated
in Foster v. State, 304 Md. 439, 474-75, 499 A.2d 1236, 1254 (1985), that the jury,
“unconvincedthat death isappropriate, may list asamitigating circumstance whatever factor
or factors may have led to this conclusion, irrespective of what the defendant produced or
argued. If the sentencing authority perceives anything relating to the defendant or the crime
which causes it to believe that death may not be appropriate, it may treat such factor as a
mitigating circumstance and decide that it outweighs the aggravating circumstances.”

Ring describes a substantive element of a capital offense as one which makes an
increase in authorized punishment contingent on afinding of fact. Using this description,
the substantive dements of capital murder in Maryland are the jury’s finding of the
aggravating circumstance[s] necessary to support a capital sentence and the fact that the
aggravators outweigh the mitigators. It is the latter finding, that aggravators outweigh
mitigators including the determination that death is appropriate, that ultimately authorizes

jurorsto consider and then to impose asentence of death. Thatis, theincrease in punishment
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from life imprisonment to the death pendty is contingent on the factual finding that the
aggravators outweigh the mitigaors. Under the gatute, then, when the jury finds that the
aggravatingoutweigh the mitigating circumstances, the defendantis exposed to anincreased
potential range of punishment beyond that for a conviction for first degree murder. See
Harris v. United States, 536 U.S. 545, 567, 122 S. Ct. 2406, 2419, 153 L. Ed. 2d 524, 544
(2002) (plurality opinion) (“Read together, McMillan and Apprendi mean that those facts
setting the outer limitsof asentence, and of the judicial power to impose it, are theelements
of the crime for thepurposes of the constitutional analysis.”) (emphasisadded). Itisevident
by reading 8413 and § 414 that the L egislature intended to base a death sentence on afactual
finding, first by mandating that the jury find that the aggravatorsoutweigh the mitigators by
aspecificburden of proof, i.e., by a preponderance of the evidence, and second, by requiring
that this Court review that finding for sufficiency of the evidence.

Step three, the balancing of the aggravating and mitigating factors, in my view, isa
factual determination. Unless, and until, the jury finds that the aggravating factor[s]
outweighthemitigating factor[s], the defendantisnot eli gibl efor thedeath penalty. Because
it is a factual determination which raises the maximum penalty from life to death, Ring
requires that the standard be beyond a reasonabl e doubt.

Three aspects of the statute show that all three stepsin the Maryland death penalty
schemeare factual in nature. First, the Legislature has provided for a burden of proof inthe

weighing process. Second, this Court is mandated to review the jury finding of death for
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sufficiency of the evidence. Finally, the repeated use of the word “find” suggests the
determination of an observablefact, see Webster’s Third New International Dictionary 852
(1961) (defining “ finding” as*“theresult of ajudicial or quasi-judicial examinationor inquiry
especially into matters of fact as embodied in the verdict of ajury or decision of a court,
referee, or administrative body”).

A standard of proof has commonly been applied to factual findings. See Olsen v.
State, 67 P.3d 536, 589 (Wyo. 2003) (stating that the language of the statute “that
aggravating circumstances be proved beyond a reasonable doubt and mitigating
circumstancesbe proved by a preponderance of the evidence references burdens assigned to
factual issues™) (emphasis added). The prescription by the General Assembly of a specific
burden of proof, ordinarily reserved for factual findings, is the clearest indication tha the
Legislature envisioned this determination as a factual finding.

The burden of proof consigs of two components: the burden of going forward and the
burden of persuasion. McCormick on Evidence describes theterm as follows: “One burden
is that of producing evidence, satisactory to the judge, of a particular fact in issue. The
second isthe burden of persuading thetrier of fact that the alleged fact istrue.” McCormick
on Evidence 8 336, at 409 (Strong 5th ed. 1999) (footnote omitted). In the context of the
weighing of aggravating and mitigating circumstances, we refer to theburden of persuasion.
Inthe ordinary civil case, “ proof by a preponderance, seemsto be proof which leadsthejury

to find that the existence of the contested fact is more probable than its nonexistence.” Id.
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at 422. The clear-and-convincing burden of persuasion has been described to mean that a
factis “proved” only if the evidence leads the factfinder to the concluson that the truth of
the contention is highly probable. Id. at 425. As expressed by Justice Harlan, in In re
Winship, 397 U.S. 358, 370, 90 S. Ct. 1068, 1075, 25 L. Ed. 2d 368, 378 (1970) (concurring
opinion), the expression of a*“choice of the standard for a particular variety of adjudication
does. .. reflect avery fundamental assessment of the comparative social costs of erroneous
factual determinations.” In discussing the function of a standard of proof, he further noted:

“[A] standard of proof represents an attempt to instruct the

factfinder concerning the degree of confidence our society

thinks he should have in the correctness of factual conclusions

for a particular type of adjudication. Although the phrases

‘preponderanceof theevidence’ and ‘proof beyondareasonable

doubt’ are quantitatively imprecise, they do communicate to the

finder of fact different notions concerning the degree of

confidence he is expected to have in the correctness of his

factual conclusions.”
Id. at 370,90 S. Ct. at 1076, 25 L. Ed. 2d at 379 (emphasis added).

TheMaryland L egislature, in providing for aspecific burden of proof, recognized that

the weighing process was a factual finding, at least in part, that could be satisfied by a
preponderance of the evidence standard. Thisstatute was enacted before the Supreme Court
spoke in Apprendi and in Ring. |If the majority’s view is correct, and the weighing
determination is not susceptible of a burden of proof and is merely a judgment call, why

would the Legislature have provided for any particular burden of proof? As to the two

burdens, Justice Stewart of the Utah Supreme Court observed:
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“The ‘beyond a reasonable doubt’ standard may, of course, be

consideredsimilar inits function to proof by a preponderance of

evidence, i.e., both standards are used to resolve factual

disputes.”
State v. Brown, 607 P.2d 261, 275 (Utah 1980) (emphasisadded). The majority characterizes
Oken’s contention regarding “factfinding” as merely semantics. See maj. op. at 82. The
majority isresorting to form over substance and relying on label sto avoid the application of
Ring and Apprendi.

The Maryland L egislature has provided for automatic review by the Court of Appeals
of the jury’s sentence of death for “ sufficiency of the evidence.” 8§ 414. The Legislature
could not have conceived of the death penalty sentencing determination as a “ purely
judgmental choice” if it provided for appellate review of the sufficiency of the evidence, a
traditional review of findings of fact. The Legislature established the sentence of death as
an enhanced penalty, to be imposed upon the establishment of additional facts (with the
ultimate factual finding that the aggravating factors outweigh the mitigating factors) by a
particular standard of proof that isreviewable, as a matter of law, at the appellate level.

Commentatorsrecognizethat bal ancing aggravating agai nst mitigating circumstances
is afactfinding process. For example

“Although there are many variations among the capital
sentencing statutes currently in existence, most of these statutes
employ a common, tripartite factfinding process that involves
thesentencer’ smaking factual findings on three different issues:
the existence of aggravating circumstances; the existence of

mitigating aspects of the defendant’s character, record, or
offense; and whether the aggravating circumstances outweigh
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the mitigating circumstances. The portion of this tripartite

structure that has been the central focus of Sixth Amendment

scrutiny up to this point has been the firg prong: factfinding on

the existence of aggravating circumstances. This was the

factfinding determination that the now-overruled Walton

decision and its jurisprudentially linked predecessor, Hildwin,

deemed suitable for a judge. And it is the factfinding

determination that Ring, in overruling Walton, reserved for the

jury. In the wake of Ring, the inevitable next questions for

resolution are whether the Ring rationale requires ajury also to

make the second and third factfinding determinations—the

determination of the existence of mitigating circumstances and

the assessment whether aggravating circumstances outweigh

mitigating circumstances.”
B. Stevenson, The Ultimate Authority on the Ultimate Punishment: The R equisite Role of the
Jury in Capital Sentencing, 54 Ala L. Rev. 1091, 1121 (2003) (emphasis added) (f ootnote
omitted) (hereinafter Stevenson). See also id. at 1129 n.214 (recognizing that balancing of
aggravating against mitigating factors is a factual finding: “In Alabama, as in Arizona and
Florida, defendants are not eligible for the death penalty unless a factfinding is made that
aggravating circumstancesoutweigh mitigating circumstances. Ala. Code 813A-5-46(€e)(2)
(2003) (providing that if jury determines that aggravating circumstances do not outweigh
mitigating circumstances, jury ‘shall’ return advisory verdict recommending life
imprisonment without parole)”).

Noting the tripartite nature of the Arizona death penalty statute, Professor Stevenson

argues that the Ring reasoning as to the first determination, the finding of an aggravating

factor, applies equally to the other two determinations. He reasons as follows:
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Id. at 1126-27 (footnotes omitted).

“All of the features of the aggravation finding that the Ring
Court regarded as significant are equally true of the two other
components of thetripartite sentencing determination. Arizona
law conditions a death sentence upon not just a finding of an
aggravating circumstance, but also a determination—after
identification of any mitigating circumstances in the case—of
whether the ‘“mitigaing circumstances [are] sufficiently
substantial to call for leniency.”” Thus, asthe Ring Court itself
remarked, a defendant cannot ‘be sentenced to deah [under
Arizona law] . . . unless [these] further findings [are] made.’
Indeed, the statutory feature that the Ring Court deemed
essential to rejecting the state’ s characterization of Arizonalaw
as treating a conviction of first-degree murder as sufficient
authorization for adeath sentence—that the first-degreemurder
statute itself cross-referenced the aggravation finding as a
necessary additional predicate for a sentence of death—applies
equally to the other two findings. The statutory cross-reference
is not merely to the provision governing the finding of
aggravating circumstances: It references the entire tripartite
structure for determining the existence of aggravating and
mitigating circumstances and gauging their relative weight.”

aggravators outweigh the mitigators as an essential predicate for imposition of the death

penalty, the central reasoning of Ring should apply.

Other states have concluded that Ring/Apprendi applies to the balancing processin
death cases and, as a result, have held that due process requires that the aggravating
circumstancesoutweigh the mitigating circumstances beyond areasonable doubt. Recently,
the Colorado Supreme Court recognized that a balancing of aggravating factors and
mitigating factors can go to a defendant’s eligibility for the death penalty. In Woldt v.

People, 64 P.3d 256 (Colo. 2003), following Ring, the Colorado Supreme Court concluded
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that the Colorado death penalty datute, like the Arizona statute, improperly assigned a
factfindingroletoajudgein violationof the Sixth Amendment. Noting that “[i]naweighing
state, the trier of fact must weigh the aggravating factors againg all the mitigating evidence
to determine if the defendant is eligible for death . . . A standard of beyond a reasonable
doubt applies to eligibility fact-finding.” Id. at 263. The Colorado statute has four steps,
with the third step the weighing one. The court noted that “[t]hrough the first three steps,
Colorado’ s processresemblesaw eighing state. ‘ Theeligibility phase continuesthrough step
three, when the jury weighs mitigating evidence against gatutory aggravators . ” Id. at 264
(citation omitted). The fourth step, determining whether under all the circumstances, death
should be imposed, is the selection sage. The court held that “[b]ecause the Sixth
Amendment requiresthat a jury find any facts necessary to make adefendant eligible for the
death penalty, and the first three steps of [the statute], required judges to make findings of
fact that render a defendant eligible for death, the statute under which Woldt and Martinez
receivedtheir death sentencesisunconstitutional onitsface.” Id. at 266-67. The court found
the balancing stage to be afactfinding stage, required to be determined by ajury and beyond
areasonable doubt as required under Ring. Id. at 265.

In Maryland, the weighing stage includesel ements of eligibility and selection. Inthat
single stage, in concluding that aggravators outweigh mitigators, the jury is both weighing

the factors and also determining whether death is appropriate.
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Missouri considered the quedion of whether theprinciplesset out inRing invalidated
a death sentence when ajudge made the factual determinations on which eligibility for the
death sentence was predicated in State v. Whitfield, 107 S\W.3d 253 (Mo. 2003). Stepthree
of the Missouri statute requires the jury to determine whether the evidence in mitigation
outweighsthe evidence in aggravation. Id. at 259. Likethe Maryland statute, “[i]f it does,
the defendant is not eligible for death, and the jury must return a sentence of life
imprisonment. While the State once more argues that this merely calls for the jury to offer
itssubjective and discretionary opinion rather than to make af actual finding, thisCourt again
disagrees.” Id. The court held that steps one, two, and three (similar to the Maryland steps)
“require factual findings that are prerequisites to the trier of fact’s determination that a
defendant is death-eligible.” Id. at 261.°> The Missouri Supreme Court rejected the state’'s
argument that the finding merely required asubjective finding by the trier of fact, noting as
follows:
“But, the State fails to note that this Court rejected this very
argument in its opinion on Mr. Whitfield’' s appeal of hisinitial
conviction, in which it remanded for the new trial atissue here.
Inthat decision, this Court held that step 2 requiresa’ finding of
fact by the jury, not a discretionary decision.” Whitfield, 837
S.W.2d at 515. Thisholding is supported by the plain language

of the statute. In order to fulfill its duty, the trier of fact is
required to make a case-by-case factual determination based on

°In Missouri, step four of the statute requires the jury to assess and declare the
punishment at life imprisonment if it decides under all of the circumstances not to assessand
declare the punishment at death. Step four in Missouri gives thejury the discretion to give
alife sentence. Under the Maryland gatute, the Missouri stepsthree and four are collapsed
into one step—step three. Thus, step three in Maryland is a factual finding.
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all the aggravating facts thetrier of fact finds are present in the
case. Thisisnecessarily adetermination to be made onthefacts
of each case. Accordingly, under Ring, it is not permissible for
ajudgeto makethis factual determination. The jury isrequired
to determine whether the statutory and other aggravators shown
by the evidence warrants the imposition of death.”

Id. at 259 (emphasis omitted).

Similarly, the Nevada Supreme Court, inJohnson v. State, 59 P.3d 450 (Nev. 2002),
held that the weighing of aggravating against mitigating circumstances is in part a factual
determination falling within the Ring rubric. The court stated:

“Moreover, Nevada statutory law requires two diginct findings
to render a defendant death-eligible: ‘ The jury or the panel of
judges may impose a sentence of death only if it finds at |east
one aggravating circumstance and further finds that there are no
mitigating circumstances sufficient to outweigh the aggravating
circumstance or circumstances found.” This second finding
regarding mitigating circumstancesisnecessary to authorizethe
death penalty in Nevada, and we conclude that it is in part a
factual determination, not merely discretionary weighing. SO
even though Ring expressly abstained from ruling on any * Sixth
Amendment claim with respect to mitigating circumstances,’ we
conclude that Ring requires ajury to make thisfinding aswell:
‘If a State makes an increae in a defendant’s authorized
punishment contingent on the finding of a fact, that fact—no
matter how the State labels it—must be found by ajury beyond
areasonable doubt.””

Id. at 460 (second emphasis added) (footnotes omitted).
Wyoming, a weighing gate like Mayland, recently addressed the burden of
persuasion on the process of weighing aggravating factors against mitigating factors under

the state’s death penalty statute. See Olsen v. State, 67 P.3d 536 (Wyo. 2003). The
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Wyoming statute does not assign a specific burden in directing the jury to “consider
aggravating and mitigating circumstances.” Id. at 587. Nonetheless, the court directed that
the jury should be instructed that before the sentence may be death, each juror “must be
persuaded that the aggravating circumstances are so substantial in comparison with the
mitigating crcumstances that it warrants death instead of alife sentence.” Id. at 588. The
court went on to state that the burden of proof in a capitd case necessary for a sentence of
death remains on the state, and that if the jury isto be instructed to “weigh,” the defendant
must produce evidence of mitigating circumstances. Id. at 589. The court concluded that,
“just as with affirmative defenses, the ultimate burden of negating such defenses by proof
beyond areasonable doubt remains with the State.” Id. at 589 n.12. See also State v. Rizzo,
266 Conn. 171, 236, 2003 Conn. LEXIS 394, at *99 (Conn. Oct. 14, 2003) (noting that
“Imposing the reasonable doubt standard on the weighing process, moreover, fulfillsall of
the functions of burdens of persuasion. By instructing the jury that its level of certitudein
arrivingat the outcome of the wei ghing process must meet thedemanding standard of beyond
areasonable doubt, we minimize therisk of error, and we communicate both to the jury and
to society at large the importance that we place on the awesome decision of whether a
convicted capital felon shall live or die.”).

Finally, the Supreme Court of Arizona,in State v. Ring, 65 P.3d 915 (Ariz.2003), on
remand from the Supreme Court, rg ected the state’ sargument that the Arizonadeath penalty

statute requiring a judge to weigh aggravating against mitigating circumstances did not

-21-



require a factual determination. The Arizona court, in concluding that Ring required that
finding to be made by ajury, necessarily concluded that the determination was afactual one.

Id. at 942-43.

V. The Majority’s “Eligibility” Distinction

The majority maintains that “Ring only implicates the finding of aggravating
circumstances, and not the process of wei ghing aggravating against mitigating factors.” M g.
op. at 27. Itiscorrect that the Ring Court did not address specifically the issue of whether,
inweighing theaggravatorsagainst themitigators, Apprendi appliesor whetherthejury must
be convinced beyond areasonable doubt before death may be imposed. The Court did not
do so, however, most likely because Ring did not argue anything with respect to mitigators
or balancing. Ring presented a“tightly delineated” claim, Ring, 536 U.S. at597 n.4, 122 S.
Ct. at 2437 n.4, 153 L. Ed. 2d at 569 n.4, raisng only the question of whether atrial judge,
sittingalone, could determine the presenceor absence of the aggravating factors required by

Arizonalaw for imposition of the death penalty.® Ring, 536 U.S. at 588, 122 S. Ct. at 2432,

®Footnote 4 in Ring v. Arizona, 536 U.S. 584,597-98,122 S. Ct. 2428, 2437, 153 L.
Ed. 2d 556, 569, makesclear that the weighing process was not before the Court. The Court
stated:
“Ring’s claim is tightly delineated: He contends only that the
Sixth Amendment required jury findings on the aggravating
circumstances asserted against him. No aggravating
circumstance related to pag convictions in his case; Ring
therefore does not challenge Almendarez-Torres v. United

States, which held that the fact of prior conviction may be found
(continued...)
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153 L. Ed. 2d at 563. Ring argued that the Arizona death penalty statute violated the Sixth
and Fourteenth Amendments because it entrusted to ajudge the finding of afact raising the
defendant’ s maximum penalty from life to death. Id. at 595, 122 S. Ct. at 2436, 153 L. Ed.
2d at 568. N onetheless, Ring set out the general principlesthat courts must apply in deciding
what issues may be decided by a judge and those for which adefendant is entitled to ajury
determination, aswell as the applicability of the higher reasonable doubt standard at | east as
to the finding of aggravators. Moreover, as noted earlier, on remand, the Arizona Supreme
Court rejected the contention that the requirement that mitigating circumstances be
considered and weighed against aggrav atorswas not afactual predicate for imposition of the
death penalty. See State v. Ring, 65 P.3d at 942-43.

The majority’ s thesis rests upon the view that due process only requires the finding
of aggravating circumstances beyond a reasonable doubt, and not the process of weighing
aggravating against mitigating factors. See maj. op. at 27 (staing that “ Ring only implicates

the finding of aggravating circumstances, and not the process of weighing aggravating

(...continued)
by the judge even if it increases the statutory maximum
sentence. Hemak es no Sixth Amendment claim with respect to
mitigating circumstances. Nor does he argue that the Sixth
Amendment required the jury to make the ultimate
determination whether to impose the death penalty. He does not
guestion the Arizona Supreme Court’ s authority to reweigh the
aggravatingand mitigating circumstances after that court struck
one aggravator. Finally, Ring does not contend that his
indictment was constitutionall y defective.”

Id. (citations omitted) (emphasis added).

-23-



against mitigating factors’). It isthe mgority’s view that the Supreme Court death penalty
jurisprudence requiring the reasonable doubt standard applies only to the part of the
sentencing process which makes a defendant death-eligible, as opposed to those elements
involvedin sel ecting those death-eligibl e defendantswhowill be actually sentenced to death.
The majority concludes that the selection process, that which determines whether in the
judgment of thejury, the death penalty should beapplied, may constitutionally be determined
based on the preponderance of the evidence. See maj. op. at 29-30.

Themajority’ ssolefocusisupon the eligibility phase of the sentencing process. The
majority concludes that “the [Supreme] Court’s Eighth A mendment jurisprudence and its
holding in Ring make clear, itis the finding of an aggravating circumstance, and only the
finding of an aggravating circumstance, which makes a defendant death-digible.” Maj. op.
at 77. Themajority recognizesthat “ states must specify aggravating factorsin order to direct
and limit the sentencing authority’s discretion as to the class of convicted defendants to
which the death penalty may apply.” See maj. op. at 39.

The Supreme Court’ sdiscussion of eligibility versus selection arose in the context of
the Court’ s requirement that a capital sentencing scheme must genuinely narrow the class of
persons eligible for the death penalty. The Supreme Court has stated that the crud and
unusual prohibition of the Eighth Amendment prohibits a state from imposing the death
penalty in an arbitrary and capricious manner. Accordingly, the sentencing authority must

be provided with standards which will genuinely narrow the class of crimes and the persons
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against whom the death penalty is imposed by allowing it to make an individualized
determination on the basis of the character of the individual and the circumstances of the
crime. Zant v. Stephens, 462 U.S. 862, 878-80, 103 S. Ct. 2733, 2743-44,77 L. Ed. 2d 235,
250-51 (1983); Gregg v. Georgia, 428 U.S. 153, 206-07, 96 S. Ct. 2909, 2940-41, 49 L. Ed.
2d 859, 893 (1976); Furman v. Georgia, 408 U.S. 238, 293-94, 92 S. Ct. 2726, 2754-55, 33
L. Ed. 2d 346, 380-81 (1972) (Brennan, J., concurring).

The majority ignores several important considerations. First, the majority
underestimates the impact and reach of Ring. It has been said of Ring v. Arizona that it is
“clearly the most significant death penalty decision of the U.S. Supreme Court since the
decision in Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972),
invalidating the death penalty schemesof virtually all states.” Bottoson v. Moore, 833 So.2d
693 (Fla. 2002) (A nstead, C.J., concurring). Ring has been called a “monumental decision
that will have extensive implications across the country.” Note, The Death Penalty and the
Sixth Amendment: How Will the System Look After Ring v. Arizona?, 77 St. John’sL. Rev.
371, 399 (2003). Ring discussesthedeath penalty for the first time within the framework of
the Sixth Amendment. It has been suggested tha theSupreme Court’ soverruling of Walton
raises questions about the viability of earlier capital cases. See Stevenson, supra, at 1111,
1122 (noting that “ A central difficulty in resolving these second-stage issues is that the

jurisprudential tools that one would naturally use to analyze the questions—the Supreme
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Court’s prior decisions on the jury’srole in capital sentencing—are now inherently suspect
in light of Ring.”).

But even if the “eligibility” versus “sdection” distinction holds in the context of the
weighing process, the language and structure of the Maryland statute put the weighing
process on the eligibility side rather than the selection side. | reiterate my analysis in

Borchardt:

“Under § 412(b), a defendant is not ‘ death-eligible’ merely by
having been found guilty of first degree murder. Rather, at the
conclusion of the guilt/innocence phase and a finding of guilty
of first degree murder, the defendant is digible only for a
sentence of lifeimprisonment. The defendant cannot receive a
sentence of death unless the additional requirements of 8§ 413
have been met, i.e., that at | east one aggravating factor has been
proven, that the defendantis a principal in the first degree, and
that the aggravating drcumstance[s] outweigh any mitigating
circumstances. See 8 413(h). Just as the presence of the hate
crime enhancement in Apprendi transformed a second degree
offense into a first degree offense under the New Jersey hate
crime statute, the finding that the aggravating circumstances
outweigh themitigating circumstancestransformsalifesentence
into adeath sentence under the M aryland death penalty statute.”

367 Md. at 154-55, 786 A.2d at 668-69.

VI. State Grounds
In addition to affronting the guarantee of federal due process, Maryland’s death
penalty scheme violates Article 24 of the M aryland Declaration of Rights and the basic

principles of fundamental fairness guaranteed by the State Constitution. Article 24 of the
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Maryland Declaration of Rights provides, in pertinent part, “That no man ought to be . . .
deprived of his life, liberty or property, but . . . by the Law of the land.” L ong before
Apprendi, Maryland law recognized that any fact relating to the circumstance of an offense
that exposed a defendant to enhanced punishment had to be determined by the trier of fact
beyond a reasonable doubt. See, e.g., Fisher & Utley v. State, 367 Md. 218, 280-82, 786
A.2d 706, 743-44 (2001) (holding that imposition of enhanced penalty under child abuse
statute where abuse causes thedeath must be alleged and proven beyond areasonable doubt);
Wadlow v. State, 335 Md. 122, 132, 642 A.2d 213, 218 (1994) (holding that w hen the State
seeks enhanced penalties provided by statute, for possession of cocaine with intent to
distribute, the State must allege the necessary fact concerning the amount of controlled
dangeroussubstance, and prove that fact beyond areasonable doubt); Jones v. State, 324 Md.
32, 37,595 A.2d 463, 465 (1991) (holding that for imposition of enhanced penalty provided
for by Legislature, the State must prove all gatutory conditions precedent beyond a
reasonable doubt).

Permitting a jury to sentence a person to death based on a preponderance of the
evidencestandard, i.e., that death ismore appropriate than not, offends Maryland due process
and principles of fundamental fairness. Cf. State v. Biegenwald, 524 A.2d 130, 151, 156
(N.J. 1987); State v. Wood, 648 P.2d 71, 80-81 (Utah 1981).

The allocation of a particular burden of proof reflects the gravity of the task before

the factfinder, the relative importance of the decdsion, and “a fundamental value
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determination of our society[.]” In re Winship, 397 U.S. at 372,90 S. Ct. at 1077,25 L. Ed.
2d at 380 (Harlan, J., concurring). In Addington v. Texas, 441 U.S. 418, 99 S. Ct. 1804, 60
L. Ed. 2d 323 (1979), Chief Justice Burger expressed for the Court the significance of the
highest level of requisite proof as follows:

“The function of a standard of proof, as that concept is
embodied in the Due Process Clause and in the realm of
factfinding, isto ‘ingruct the factfinder concerning the degree
of confidence our society thinks he should have in the
correctness of factual conclusions for a particular type of
adjudication.” In re Winship, 397 U.S. 358, 370 (1970) (Harlan,
J., concurring). The standard serves to allocate the risk of error
between the litigants and to indicate the relative importance
attached to the ultimate decision.

Generally speaking, the evolution of this area of the law has
produced across a continuum three standards or levels of proof
for different types of cases. At one end of the spectrum is the
typical civil case involving a monetary dispute between private
parties. Since society hasaminimal concern with the outcome
of such private suits, plaintiff’s burden of proof is a mere
preponderance of the evidence. Thelitigantsthus sharetherisk
of error in roughly equal fashion.

In a criminal case, on the other hand, the interests of the
defendant are of such magnitude that historically and without
any explicit constitutional requirementthey havebeen protected
by standards of proof designed to exclude as nearly as possible
the likelihood of an erroneous judgment. In the administration
of criminal judice, our society imposes almost the entire risk of
error upon itself. Thisisaccomplished by requiring under the
Due Process Clause that the state provethe guilt of an accused
beyond areasonable doubt. In re Winship, supra.”

Id. at 423-24,99S. Ct. at 1808, 60 L. Ed. 2d at 329 (footnote omitted). The more seriousthe

risk of error, the higher the requisite standard of proof.
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Included within step three of the Maryland statute, the weighing provison, is the
ultimate decision that death is the appropriate sentence. The reasonable doubt standard
communicates to the jury the degree of certainty it must possess before arriving at the
ultimate decision that death isthe proper sentence. See State v. Rizzo, 266 Conn. 171, 2003
Conn. LEXIS 394 (Conn. Oct. 14, 2003);’ People v. Tenneson, 788 P.2d 786, 795 (Colo.

1990).

In State v. Rizzo, 266 Conn. 171, 238 n.37, 2003 Conn. LEXIS 394, at *102 n.37
(Conn. Oct. 14, 2003), the Connecticut Supreme Court rejected the dissent’ s argument that
the jury’ s determination in the weighing process is amoral judgment, inconsistent with a
reasonable doubt standard. The court reasoned as follows:

“Wedisagreewith the dissent of Sullivan, C. J., suggesting that,
because the jury’s determination is a moral judgment, it is
somehow inconsistent to assign a burden of persuasion to that
determination.  The dissent’s contention relies on its
understanding of thereasonabl e doubt standard asaquantitative
evaluation of the evidence. We have already explained in this
opinion that the traditional meaning of the reasonable doubt
standard focuses, not on aquantification of the evidence, but on
the degree of certainty of the fact finder or, in this case, the
sentencer. Therefore, the nature of the jury’s determination as
a moral judgment does not render the application of the
reasonable doubt standard to that determination inconsistent or
confusing. Onthecontrary,it makes sense, and, indeed, isquite
common, when making a moral determination, to assign a
degree of certainty to that judgment. Put another way, the
notion of a particular level of certainty is not inconsistent with
the process of arriving at a moral judgment; our conclusion
simply assigns the law’s most demanding level of certainty to
the jury’s most demanding and irrevocable moral judgment.”
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We pay mere lip service to the principle that death is different and yet continue to
impose a lower level of certainty in the death penalty context than we do for other lesser
important interestsin Maryland. Maryland has required ahigher burden of persuasion than
preponderance of the evidence in situations involving penalties far less severe than the
ultimate penalty at stake under 8§ 413. See, e.g., 1986 Mercedes v. State, 334 Md. 264, 282-
83, 638 A.2d 1164, 1173 (1994) (requiring the state to prove the requisite elements under
drug forfeiture law s by clear and convincing evidence); Mack v. Mack, 329 Md. 188, 207,
618 A.2d 744, 753 (1993) (requiring dear and convincing evidence for the withdrawal of
life-sustaining medical treatment); Owens-Illinois v. Zenobia, 325 Md. 420, 469, 601 A.2d
633, 657 (1992) (requiring the clear and convincing evidence standard for proof of punitive
damages); Washington County Dep’t of Soc. Serv. v. Clark, 296 Md. 190, 197, 461 A.2d
1077, 1081 (1983) (requiring proof of parental unfitness by clear and convincing evidence
in order to terminate parental rights); Coard v. State, 288 Md. 523, 525, 419 A.2d 383, 384
(1980) (requiring proof by clear and convincing evidencein civil commitment proceedings);
Berkey v. Delia, 287 Md. 302, 320, 413 A.2d 170, 178 (1980) (requiring the heightened
evidentiary standard of clear and convincing evidencefor libel and slander). Cf. Summerlin
v. Stewart, 341 F.3d 1082, 1123 (9th Cir. 2003) (stating that “W e do not execute people
according to ordinary legal principles that may be good enough for our more routine

decisions. When the state assumes the role of the Deity, it must exercisegreater care.”); see
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also Addington, 441 U .S. at 425, 99 S. Ct. at 1809, 60 L. Ed. 2d at 330 (stating that “[i]n
cases involving individual rights, whether criminal or civil, ‘[t]he standard of proof [at a

minimum] reflects the value society places on individual liberty.””).

VII. The Reasonable Doubt Standard

Itis correct that states must narrow the class of persons deemed to be death-eligible,
in order to eliminate total arbitrariness and capriciousness in the imposition of the death
penalty. Butreliability isequally asimportant. Even assuming arguendo that the weighing
portion of M aryland’ s death penalty scheme is purely a matter of selection, which | do not
accept, | would nonetheless hold that afinding that aggravating factors outweigh mitigating
factors should be determined beyond a reasonable doubt. A jury engaging in the relative
comparison of aggrav ating factors to mitigating f actorsis making the final determination of
whether to grant mercy and spare a defendant’s life. It ssemsentirely incongruous that we
should require the highest standards of proof when a jury decides whether a defendant is
“eligible’ to be executed, yet lower the bar when the jury decides whether or not the
defendantis“eligible” to be spared. Theselifeand death decisionsare two sides of the same

coin and they should be subject to the same level of proof.
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Requiring afinding “beyond areasonable doubt” that a defendant should be given a
death sentenceisinlineentirely with the procedural safeguardsof Maryland’ sdeath penalty
scheme. A death penalty sentencing phase differs markedly from a typical sentencing in
Maryland. In Maryland, a jury may impose a sentence only in a death penalty proceeding.
In all other cases, a judge imposes the sentence. In the capital case sentencing phase,
evidenceis presented, ajury must passjudgment on thisevidence, and the rules of evidence,
although somewhat relaxed, are in force |f the State must prove, beyond a reasonable
doubt, every element of acrime, why should it not need to prove every element of a capital
murder proceeding in the punishment phase?

Reflected throughout the Supreme Court jurisprudence underlying the Eighth
Amendment isthe principle that death is different. See, e.g., Ring, 536 U.S. 584, 122 S. Ct.
2428, 153 L. Ed. 2d 556; Ford v. Wainwright, 477 U.S. 399, 411, 106 S. Ct. 2595, 2602, 91
L. Ed. 2d 335, 347 (1986) (plurality opinion) (noting that “This especial concern [for
reliability in capital proceedings] is a natural consequence of the knowledge that execution
is the most irremediable and unfathomable of penalties; that death is different.”); Gardner
v. Florida, 430 U.S. 349, 357,97 S. Ct. 1197, 1204, 51 L. Ed. 2d 393, 401 (1977) (plurality

opinion); Woodson v. North Carolina, 428 U.S. 280, 305, 96 S. Ct. 2978, 2991, 49 L. Ed. 2d

A question arises asto whether Ring requiresstrict rulesof evidenceduring the entire
post-conviction part of a death penalty trial.
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944, 961 (1976) (plurality opinion); Furman, 408 U.S. at 289, 92 S. Ct. at 2752, 33 L. Ed.
2d at 378 (Brennan, J., concurring). In a death proceeding, the Supreme Court has
recognizedthat“the Eighth Amendment requiresagreater degree of accuracy and factfinding
than would be true in anoncapital case.” Gilmore v. Taylor, 508 U.S. 333, 342, 113 S. Ct.
2112, 2117,124 L. Ed. 2d 306, 318 (1993). Justice Kennedy has observed that “all of our
Eighth Amendment jurisprudence concerning capital sentencing is directed toward the
enhancement of reliability andaccuracy in somesense.” Sawyer v. Smith, 497 U.S. 227, 243,
110 S. Ct. 2822, 2832, 111 L. Ed. 2d 193, 212 (1990).

Ring dealt with the Sixth Amendment right to a jury trial. Not to be overlooked,
however, is the right to a fair and reliable sentencing determination. Throughout the
jurisprudence on the death penalty is the universal recognition that death is different. See
Zant, 462 U.S. at 884-85, 103 S. Ct. at 2747, 77 L. Ed. 2d at 255 (noting that “because there
Is a qualitative difference between death and any other permissible form of punishment,
‘thereisacorresponding differencein the need for reliability in the determination that death
is the appropriate punishment in aspecific case.’”) (quoting Woodson, 428 U.S. at 305, 96
S. Ct. at 2991, 49 L. Ed. 2d at 961); Gardner, 430 U.S. at 357, 97 S. Ct. at 1204, 51 L. Ed.
2d at 401. Because the deah penalty is qualitatively different from a prison sentence, the
Supreme Court, and our Court, requiresthat the death penalty may not be imposed unlessthe

jury makes an individualized determination that death is the appropriate sentence for the
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particular defendant. Woodson, 428 U.S. at 303-04, 96 S. Ct. at 2991, 49 L. Ed. 2d at 960-
61. In Furman, 408 U.S. at 306, 92 S. Ct. at 2760, 33 L. Ed. 2d at 388 (Stewart, J.,

concurring), Justice Stewart stated:

“The penalty of death differs from all other forms of criminal
punishment, not in degree but in kind. It isuniquein its total
irrevocability. Itisuniqueinitsrejection of rehabilitation of the
convict as abasic purpose of criminal justice. And itisunique
finally, initsabsolute renunciationof all that isembodied in our
concept of humanity.”

Because death is fundamentally different, heightened reliability is required at all
stages of a death penalty trial. That includes the guilt/innocence phase and the entire
sentencing process. In discussing the unique nature of capital punishment, Justice Stevens
in dissent noted in Murray v. Giarratano, 492 U.S. 1, 22 n.9,109 S. Ct. 2765, 2777 n.9,106

L. Ed. 2d 1, 19 n.9 (1989), as follows:

“In 1983, 11 years after Furman had been decided, Justice
O'Connor observed in amajority opinion that the* Court, aswell
as the separate opinions of amajority of the individual Justices,
has recognized that the qualitative difference of death from all
other punishments requires a correspondingly greater degree of
scrutiny of the capital sentencing determination.” California v.
Ramos, 463 U.S. 992, 998-999; see id., at 999, n. 9 (citing
cases). See also, e.g., Ford v. Wainwright, 477 U.S. 399, 411
(1986) (Marshall, J., plurality opinion) (‘In capital proceedings
generally, this Court hasdemanded that factfinding procedures
aspire to a heightened standard of reliability. . . . This especial
concern is a natural consequence of the knowledge that
execution is the most irremediable and unfathomable of
penalties; that death is different’); 4Ake v. Oklahoma, 470 U.S.
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68, 87 (1985) (Burger, C.J,, concurring in judgment) (‘In capital
cases the finality of the sentence imposed warrants protections
that may or may not be required in other cases'); Gardner v.
Florida, 430 U.S. 349, 357-358 (1977) (Stevens, J., plurality
opinion) (‘From the point of view of the defendant, it is
different in both its severity and its finality. From the point of
view of society, the action of the sovereign in taking the life of
one of its citizens also differs dramaticaly from any other
legitimate state action. Itisof vital importance to the defendant
and to the community that any decision to impose the death
sentence be, and appear to be, based on reason rather than
caprice or emotion’).”

In sum, the touchstone of Apprendi, applied to capital casesin Ring, is to decide
whether a requisite finding exposes the defendant to a higher sentence than can beimposed
solely on the basis of a criminal conviction. AstheRing Court stated, “If a State makes an
increase in a defendant's authorized punishment contingent on the finding of a fact, that
fact—no matter how the State label sit—must be found by ajury beyond areasonable doubt.”
Ring, 536 U.S. at 602, 122 S. Ct. at 2439, 153 L. Ed. 2d at 572. Becausein M aryland the
finding that aggravating factors outweigh mitigating factors is a necessary predicae for the
imposition of the death penalty, Apprendi and Ring require that thisfinding be made, by a
jury, and not by a preponderance of the evidence, but beyond a reasonable doubt.

Chief Judge Bell and Judge Eldridge authorize me to state that they join in this

dissenting opinion.

-35-



