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This appeal arises from a n action filed by Carmel R ealty Associate s, responde nt, 1
alleging that the City of B altimore D evelopm ent Corpo ration (the “B DC”), p etitioner, is
subject to the requirements of both the Open Meetings Act2 and M aryland’s Pub lic
Information Act. 3 At the trial level, both parties moved for summary judgment. After
hearing arguments on March 14, 20 05, the Circuit Court for Baltimore City issued an Order
denying Carmel Realty’s motion and granting the BDC’s motion. In an unreported opinion,
filed January 24, 2006, the Court of Special A ppeals reversed the ruling of the trial court and
found that the BD C is subjec t to the require ments of both the Open Meetings Act and the
requireme nts of Maryland’s Public Information Act. The City of Baltimore Development
Corporation filed a petition for a writ o f certiorari on March 6, 2006, an d Carme l Reality
filed a cross-petition for a writ of certiorari on March 18, 2006 . This Cou rt granted bo th
petitions on M ay 10, 20 06. City of Baltimore Development Corporation v. Carmel Realty
Associates , et al., 392 Md. 724 , 898 A.2d 100 4 (2006).
The following questions are presented for review:4

1

There are nine respondents. Of those nine, seven own property within the affected
area and two lease property within the affected area. We will refer to them collectively as
“Carmel Reality” or resp ondent. When it is necessary to distinguish the individual
respondents, the context will so indicate.
2

Maryland Code (1984, 2004 Repl. Vol.), §§ 10-501-10-512 of the State Government

Article.
3

Maryland Code (1984, 2004 Repl. Vol.), §§ 10-602-10-628 of the State Government

Article.
4

We have reworded the questions presented by the parties for the p urpo ses o f cla rity.
The questions that were presented by petitioner were originally worded as:
(continued...)

1. Is the City of Balt imore D evel opm ent C orpo ratio n a “p ublic body”
for the pur poses of th e Open Meeting s Act?
2. Is the City of Baltimore Development Corporation an
“instrum enta lity” of Baltim ore City for the purposes of the Public Information
Act?
3. If Carmel Rea lity is the prevailing party, is it entitled to attorney’s
fees as authorized by the relevant sections of the Open Meetings and the Public
Information Acts?
We hold that the City of Baltimore Development Corporation is, in essence, a public body
for the purpo ses of the O pen M eetings A ct and it is, in essence, an instrumentality of
Baltimore City for the purposes of M aryland’s Public Information Act. There has been no
decision at the trial l evel rega rding the issue of a ttorn ey’s f ees. A ccor ding ly, we decline to
address the issue . See generally Stromberg Metal Works, Inc. v. University of Maryland, ___
Md. ___, 2006 WL 2956210 (2006) (No. 6, September Term, 2006) (filed October 18,

4

(...continued)
“1. Is the Baltimore Develop ment Co rporation, a p rivate not-fo r-profit
corporation, subject to the Open Meetings Act, Md. Ann. Code, State Gov’t
§§ 10-501-10-512?
“2. Is the Baltimore Develop ment Co rporation, a p rivate not-fo r-profit
corporation, subjec t to the P ublic In forma tion Ac t, Md. A nn. Code, State
Gov’t §§ 10-601-10-628?”

The question presented by respondent on his cross-petition for a writ of certiorari was
originally worded as:
“If Carmel R ealty is the prevailing party, is it entitled to attorney’s fees
as authorized by State Government Article 10-510 and 10-623?”
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2006). 5

5

In the latter pages of Carmel R ealty’s brief, it urges us to declare that actions taken
pursuant to the BDC ’s Board of D irectors November 18, 2004 meeting are void because the
BDC failed to com ply with the relevant portions of the Open Meeting s Act. We decline to
do so because the issue is not properly before us.
At the trial level, respondent asked the Circuit Court for Baltimore City to void the
BDC’s Board of D irectors meeting on November 18, 2004, presumably under § 10-510(d)(4)
of the Open Meeting s Act. The trial court never addressed this issue because it granted the
BDC’s motion for summa ry judgment, holding tha t the Open Meeting s Act did n ot apply to
the BDC. Carmel Realty placed the issue in the questions p resented po rtion of its brief to the
Court of Special Appeals and argued that the November 18, 2004 meeting should be voided.
The intermediated appellate court, however, never addressed the issue in its unreported
opinion. The prec ise issue of w hether to vo id the mee ting was n ot put directly bef ore this
Court in either the petition for writ of certio rari or the cros s-petition for w rit of certiorari.
See Footn ote 4, supra. We do n ote, howe ver, that petitioner addresses it tangentially by
urging us to remand issues that are not direc tly before us and that respondent urges us, in the
latter pages of its brief, to void the meeting. In any event, the plain language of § 10510(d)(4) prevents this Court from considering the issue because it h as not been finally
resolved at th e trial level.
Section 10 -510(d) pro vides in relev ant part that:
“(d) Authority of the court. – A court ma y:
...
“(4) [I]f the court finds that a public b ody willfully failed to com ply
with § 10-505, § 10-506, § 10-507, o r § 10-509 (c) of this sub title and that no
other remedy is adequate, declare void the f inal a ction of th e public b ody;
. . . .” (Em phasis a dded.)
Thus, under § 10-510(d)(4) of the Open Meetings Act, the decision of whether to void the
action of a public body is discretionary upon a fin ding that t he public body “willfully” failed
to comply with one of the relevant provisions of the Open Meetings Act. Genera lly,
discretionary findings which are reviewed by this Court are done so to determine whether the
trial court ab used its d iscretion . Goodman v. Commercial Credit Corp., 364 Md. 483, 49192, 773 A.2d 526, 532 (2001). As stated above, there was no finding by the trial court that,
with respect to the November 18, 2004 meeting, the BDC willfully failed to comply with the
relevant provisions of the Open Meetings Act. Thus, no discretion has been exercised by any
court. The trial cou rt’s failure to address the issue resulted, not from an effort to avoid using
(continued...)
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I. Facts
A. City of Baltimore Development Corporation
The City of Baltimore Development Corporation (the “BDC”) was formed in October
of 1991 w ith three members: Claude E. Hitchcock, Lyn W. Townsend, and A rnold Williams.
The initial Board o f Directors was com posed of four individ uals: William R . Brow n, Jr.,
Honora M. Freeman, Ro bert W. Hearn, and Lynette W. Young. 6 The BD C is a not-fo r-profit
corporation.
The BDC’s stated purpose is:
“(1) To develop and implement long-range development strategies for
comme rcial, industrial, office, residential, and other development in the City
of Baltimore (the ‘City’); to serve as a liaison between the private and public
sector to coordinate development efforts and to expedite the review of public
approvals and other government services in the City; and to undertake any
other appropriate activity to achieve the continued strong business climate,
urba n ren ewa l, and develop men t thro ughout the C ity;
“(2) To implement, oversee, and encourage public and priva te
development and rehabilitation p rojects that will increase the City’s tax base
(by, among other things, assisting the City (and new and existing bus iness) to
finance new and expanding operations), provide permanent and temporary jobs
5

(...continued)
its discretion, but instead, from its erroneous conclusion that the Open Meetings Act did not
apply in the first instance. Thus, there is nothin g on this issue for us to address in the p osture
of the case as it appears b efore this C ourt.
6

Althoug h it is not clear, the re is some in dication in the record that the members may
have been affiliated with the City of Baltimore at the time the BDC was initially formed and
there are indications that at least three members of the Board of Directors were part of thenMayor Kurt L. S chmoke ’s staff at the tim e. It is clear, however, that two other development
corporations, Center City-Inner Harbor Development, Inc. and Baltimore Eco nomic
Development Corporation were merged into the BDC on the same day it was formed.
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(and job opportunities) in the City, and foster investment and confidence in the
City’s eco nom y;
“(3) To enhance and improve the physical and cultural environment of
the City through the creation of public open space, improved transportation
systems, and the encouragement and creation of public attractions for local
residents and visitors; to encourage cultural, entertainment, rec reational,
historic, and educational facilities that will further the promotion of the
benefits of living in or visiting the City; to bring new spending power to the
City’s econom y; to enhance and im prove the im age of the City as a place to
live, work, and visit; and to enco urag e new resid entia l initiative s in th e Cit y;
“(4) To improve the econo mic health of the City through attraction of
new businesses, retention of existing businesses, and the stimulation and
encouragement of growth and expansion of comm ercial office uses,
manufacturing, warehousing, distribution, research, and developm ent,
including industrial application of new technologies, particularly in the
medical and biotechnological spheres and ‘space age’ technologies with
maximu m grow th potential;
“(5) To increase minority business enterprise and women’s business
ente rpris e par ticip ation in bu siness an d develo pme nt ac tivity;
“(6) To provide in the furtherance of these declared purposes,
financing, financial assistance, and financial advice, including but not limited
to activities permitted under programs of the Small Business Administration
and other economic development programs of the Federal, state, or local
governments; such activities to include buying and selling real property and
developin g and leasin g such pro perty, together w ith the creation of financial
instruments and entities appropriate for such purposes;
“(7) In furtherance of these declared purposes, to carry out a contract
or contracts, as amended from time to time, between the Corporation and the
City; such services as therein specified, or to be specified, to include, by
example and not by w ay of limitation, the coordination of public functions
such as the preparation, adoption, and execution of Urban Renewal Plans,
Planned Unit Developments, Industrial Retention Zones, and Free Enterprise
Zones;
“(8) To coord inate activities o f local, state, and Federal agencies as
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well as private for-profit and non-profit entities for the purpose of achieving
the Corporation’s objectives, and to receive and expend funds from any legal
source for any legal purpose so long as consistent with its declared purposes;
“(9) To undertake activities within the City or outside the City when
such activities are reasonably anticipated to have an impact on the City; which
activities may include research, planning, and investigation, as well as
developing and maintaining public and private sector contacts in furtherance
of these corporate purposes; and
“(10) To do anything permitted by Section 2-103 of the Corporations
and Associations Article of the Annotated Code of Maryland as amended from
time to time, subject to any limitations imposed under Section 501(c)(3) of the
Interna l Reve nue C ode of 1986, a s amen ded fro m time to time . . . .”
Amended Articles of In corporation of the City of Baltimore Development Corporation, ART.
FOURTH, October 4, 1991.
B. “Th e Supe rblock .”
In 1999, the Baltimore City Council enacted an amendment to the Urban Renewal
Plan, City of Baltimore Ordinance 99-423, for the Westside section of Downtow n Baltimore
which was advertised as the largest Urban Renewal Plan since the Inner Harbor revitalization
took place. Section 3 of that Ordinance states:
“That it is necessary to acquire, by purchase or by condemnation, for
urban renewal purposes, the fee simple interest or any lesser interest in a nd to
the following properties or portions thereof, together with all right, title,
interest . . . .”
Section 4 of Ord inance 99 -423 give s the BD C, “acting p ursuant to its contract with the
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Mayor and C ity Coun cil,” 7 certain responsibilities with respect to the Westside projec t.
Sections 5 and 6 of Ordinance 99-423 contain additional responsibilities the BDC is required
to fu lfill, sepa rate a nd apart from its co ntract with th e Cit y.8

7

It is not clear exactly what contract the BDC would be acting “pursuant to” as
provided in Section 4 of Ordinance 99-423. The record contains two contrac ts. The first is
dated September 1, 1965, and is between the Mayor and City Council of Baltimore, and one
of the BDC ’s predece ssor comp anies, Cha rles Center-I nner Ha rbor Ma nageme nt, Inc. The
second contract is dated May 26, 2004, and is entitled “COMMUNITY DEVELOPMENT
BLOCK GRAN T-29 AG REEM ENT B ETWE EN TH E CITY AND CITY OF BALTIMORE
DEV ELO PME NT C ORP ORA TION .”
8

ORDINANCE 99-423
“SECTION 4. AND BE IT FURT HER O RDAIN ED; That the
Baltimore Development Corporation acting pursuant to its contract with the
Mayor and City Council by and through the Department of Housing and
Community Develop ment, and working cooperatively with the Relocation staff
of the Department of Housing and Community Development, commits to:
“(1) compiling and maintaining a comprehensive record of all existing
business owners w ho expre ss an interest in returning to the redeveloped
areas. The reco rd will includ e, but not be limited to, name, address,
phone and fax numbers, type of business interest, size (square footage)
of bus iness int erest, de sired co st range , etc.;
“(2) arranging and attending meetings between the developers and
those interested businesses as soon as developers are selected by the
City for one or more of the redeveloped areas; and
“(3) working with the interested businesses and the developers to
propose, if finan cial nec essity is ind icated, financial assistance
packages under existing programs inclu ding , but n ot lim ited t o, Ci ty,
State, and Federal below-market-rate loans and/or grants through
Baltimore Development Corporation or other entities.
(continued...)
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8

(...continued)
“SECTION 5. AND BE IT FURTHER ORDAINED; That the
Baltimore Development Corporation (BDC), as described above in Section 5,
commits to the following regarding th e process to work with developers and
interested groups/ind ividuals to encourage the preservation/adaptive reuse of
existing buildings:
“(1) In all BDC -issued Re quest for P roposals (RFPs) and in pub lic
advertisem ents that invite further developer responses to a BDCreceived u nsolicited pro posal, BDC commits to include the following
statement:
Developers are encouraged to submit proposals which
include the preservation and rehabilitation, where
feasible, of other structures within the area.
“(2) Following the receipt of responses to RFPs and of respo nses to
advertisem ents regarding unsolicited proposals, BDC will require the
responde nts to present architectural designs and economic data with the
objective o f preservin g/adaptive ly reusing as many existing buildings
as is feasible (both from design and e conomic points of v iew) with in
the relevant areas.
“(3) The s elected dev elopmen t team will be asked to study the design
and economic implications of at least one alternative in which
additional buildings may be preserved/adaptively reused.
Representatives of all groups expressing an interest in this matter will
be invited by BD C to particip ate in meetings with the selected
development team. Suc h represen tatives will be asked by B DC to
express their views verbally and in writing regarding the development
team’s proposal, an d if they desire, to p resent desig n/econom ic
alternatives for consideration by the development team and BDC. BDC
will respond in writing within 21 calendar days of the submission to
any such alternatives.
“SECTION 6. AND BE IT FURTHER ORDAINED; That within 90
calendar days of approval of this Ordinance, BDC, as described in Section 5,
(continued...)
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It is the matter referred to by the parties as the “Superblock” that brings this case
before the Court. The Superblock is a part of the Westside project and its boundaries are,
generall y, the 1 00 block of C lay Street and the 200 block of West Lexington Street on the
north; the 100 block of N orth Howard Street on the west; West Fayette Street on the south;
and North Liberty S treet on t he east. Within this perimeter are more than 50 individual
properties which comprise a total of 3.62 acres. Some of the properties to be condemned or
purchased by the City, as part of the Superblock project, are owned by respondents.
On October 27, 2003, the BDC solicited requests for proposals (“RFP’s”) to develop
the Superblock. All of the respondents submitted development proposals to the BDC for the

8

(...continued)
above, will draft proposed revisions to the responsibilities and composition of
the Marke t Center Pro ject Area C ommittee ( PAC) ( the comp osition will
include, but not be limited to, members of the Market Center Merchants
Association, the West Side Task Force, the Citizens Planning and Housing
Association, the Commission for Historical and Architectural Preservation, the
Governor’s Task Force on African American E ntrepreneurship in Ba ltimore
City, the Maryland Historical Trust, Preservation M aryland, Baltimore
Heritage, the Baltimore Chapter of the American Institute of Architects, and
the Baltimore Architecture Foundation). The PAC will be staffed by BDC.
“BDC will present a draft of the proposed responsibilities and
composition of the PAC for written com mnts by all parties. Written responses
are to be subm itted to BDC with in 30 cale ndar days of receipt of the draft.
The final decision regarding the responsibilities and composition of the PAC
is at the discretion of BDC, and BDC will make that decision within 30
calendar days after the receipt of the aforementioned comments date. One of
the responsibilities of the PA C will be working together with BDC to develop
a multi-year schedule of events to highlight the history of and to promote the
area as a vital urban destination and a place for living, working, shopping, and
entertainme nt.”
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buildings they owned or occupied by February 27 , 2004. On October 23, 2004 , responde nts
submitted a written req uest to the B DC see king, unde r Maryland ’s Public Informa tion Act,
access to minutes of meetin gs of the B DC’s B oard of D irectors, copie s of the pro posals
submitted for the Superblock, and other information in the BDC ’s possession regarding the
propo sals. On November 9, 2004, the BDC’s President denied the request, writing: “As a
separate non-profit corporation, the City of Baltimore Development Corporation is not
subjec t to the M aryland P ublic In forma tion Ac t.”
On November 16, 2004, all of the respondents, except Carmel Realty, received a letter
from the BD C stating tha t it would co ntact each of them to arrange a meeting within two
weeks of the date of the letter to discuss each respondent’s proposal for the development of
his or he r pro perty. Respon dents we re to “com e prepared to discuss ov erall costs, financing
sources and uses, owner’s equity, anticipated public tax credit, subsidy, and grant or loan
assistance . . . .” The letter was signed by the B DC’s Chief Operating Of ficer.
On November 18, 2004, respondents submitted a written request to the BDC for
information regarding the BDC’s Board of Directors’ schedule d meeting s so that respo ndents
could attend. The record does not contain a response by the BDC to this request. On that
same day, the BDC’s Board of Directors met and voted unanimously to recommend to the
Mayor one entity as the “key developer” for the Superblock. Two other developers were
selected to revitalize areas within the Superblock, but Carmel Realty was the only respondent
to be selected as a develo per.
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On Novem ber 29, 200 4, respond ents filed a two count Complaint alleging that the
BDC, as the “eco nomic development arm” of Baltimore City, is subject to the provisions of
the Open Meetings Act and that, as the City’s instrumentality, the BDC is subject to the
provisions of Maryland’s Pub lic Information Act. O n March 14 , 2005, the Circuit Court
heard arguments on the parties’ cross-motions for summary judgment. On June 8, 2005, the
Circuit Court issued an Orde r with a Memorandum Opinion granting petitioner’s motion and
denying respondent’s motion. Respondents appealed to the Court of Special Appeals.
On January 24, 2006, in an unreported opinion, the Court of Special Appeals reversed
the judgment of the trial court and found that Maryland’s Open Meetings and Public
Information Acts app lied to the BD C. For the reasons stated below, we affirm the judgment
of the Court of Special Appeals.
II. Standard of Review
An appellate court reviews a trial court’s gran t of summ ary judgmen t de novo. Mayor
and City Council of Baltimore v. Whalen, __ Md. __ (No. 101, September Term, 2005) (filed
October 19, 2006 ); Rockwood Cas. Ins. Co. v. Uninsured Employers’ Fund, 385 Md. 99, 106,
867 A .2d 102 6, 1030 (2005 ). Prior to making a determ ination as to whether the trial court
was corre ct as a matter o f law, the ap pellate court m ust make a n initial determ ination as to
whether there is a genu ine disp ute of m aterial fa ct. Whalen, __ Md . __ ; Jurgenson v. New
Phoenix Atlantic Condominium Council of Unit Owners, 380 Md. 106, 114, 843 A.2d 865,
869 (2004 ). Factual disputes and reasonable inferences drawn from the facts of the case must

-11-

be resolved in favor o f the no n-mov ing par ty. Whalen, __ Md. __ ; Jurgenson, 380 Md. at
114, 843 A.2d at 869. Only when there is an absence o f a genuin e dispute of material f act,
will an appellate court make a determination as to whether the trial court was correct as a
matter o f law. Whalen, __ Md . __ ; Rockwood, 385 Md. at 106, 867 A.2d at 1030.
The parties do not dispute any material facts for the purposes of determining whether
the BDC is a public body under the Open Meeting s Act or w hether it is an in strumentality
of Baltimore City under Maryland’s Public Information Act. Therefore, our sole task is to
make a determination as to whether the Circuit Court for Baltimore City was correct as a
matter of law when it held that the O pen M eetings A ct and M aryland’s Pub lic Information
Act do not apply to the BDC.
III. Discussion
Eminent domain is th e “‘inheren t power o f a govern mental en tity to take privately
owned proper ty . . . and co nvert it to public u se . . . .’” Matthews v. Maryland-National
Capital Park and Planning Commission, 368 Md. 71, 87, 792 A.2d 288, 297 (2002) (quoting
Black’s Law Dictionary 541 (7th ed. 1999). It is a “basic principle of constitutional law that
the power o f eminen t domain adheres to sovereignty and requ ires no con stitutional autho rity
for its existence.” Lore v. Board of Public Works of State of Maryland, 277 Md. 356, 358,
354 A.2d 812, 814 (1976) (emphasis added). The “mode and manner of the exercise of the
power of emine nt domain , howev er, is exclusive ly vested in the judgment and discretion of
the Legislature, and is not without its limitations.” Matthews, 368 Md. at 87, 792 A.2d at 297
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(citations omitted) (qu otations om itted). The Fif th 9 and Fou rteenth 10 Amendments to the
United States Co nstitution, together with Article III, § 40 of the Maryland Constitution11 limit
the Legislature’s power of eminent domain “by requiring that the taking of private p roperty
by governmental entities ‘be for public use and that just compensation be paid.’” Matthews,
368 Md. at 87, 792 A.2d at 297 (quoting Utilities, Inc. Of Md. v. Wash. Suburban Sanitary
Comm ’n, 362 Md. 37, 45 -46, 763 A.2d 1 29, 133 (2000)).
The recent Supreme Court decision Kelo v. City of New London, 545 U.S. 469, 125
S.Ct. 2655 (2005), has sparked national, state, and local public debate over the eminent
domain process. Writing for the dissent in Kelo, Justice O’Connor explaine d that Court’s
historical interpretation of the limitations the Fifth Amendment places on the exercise of
eminent domain:
“[W]e have read the Fifth Amendment’s language to impose two distinct
conditions on the exercise of eminent domain: the taking must be for a ‘pu blic
use’ an d ‘just co mpen sation’ m ust be p aid to the owne r.
“These two limitations serve to protect ‘the security of Property,’ which
Alexander Hamilton described to the Philadelphia Convention as one of the
‘great obj[ects] of Gov[e rnment].’ T ogether the y ensure stable p roperty

9

The Fifth Amendment guarantees that n o person will be “d eprived of lif e, liberty,
or property, without due process of law; nor shall private property be taken for public use,
without just compensation.” U.S. Const. amend. V.
10

The Fo urteenth A mendm ent does n ot permit a state to “deprive any person of life,
liberty, or property, without due process of law.” U.S. Const. amend. XIV § 1.
11

Subject to c ertain excep tions, § 40 d oes not pe rmit the Ge neral Asse mbly to “enact
a Law authorizing private property to be taken for public use without just compensation
. . . .” Md. Const. art. III, § 40.
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ownersh ip by providing safeguards against exc essive, unp redictable, or u nfair
use of the government’s eminent domain power-particularly against those
owners who, for whatever reasons, may be unable to protect themselves in the
political proce ss against the majority’s will.
“While the Takings Clause presupposses that government can take
private property with out the owner’s consent, the just compensation
requirement spreads the cost of condemnations and thus prevents the p ublic
from loading upon one individual more than his just share of the burdens of
governm ent. The public use requireme nt, in turn, impo ses a more basic
limitation, circumscribing the very scope of the em inent domain pow er:
Government may compel an individual to forfeit her property for the public’s
use, but not for the benefit of another private person. This requirement
prom otes fairn ess a s we ll as s ecur ity. [12]
“Where is the line between ‘public’ and ‘private’ property use? We
give considerable deference to legislatures’ determinations about what
governmental activities will advantage the public. But were the political
branches the sole arbiters of the public-private distinction, the Public Use
Clause would amount to little more than horatory fluff. An external, judicial
check on how the public use requirement is interpreted, h oweve r limited, is
necess ary if this co nstraint o n gove rnmen t powe r is to retai n any me aning.”
Kelo, 545 U.S. at ___, 125 S.Ct. at 2672-73 (O’Connor, J. dissenting) (citations omitted)
(quotations omitted). It is clea r in the presen t case that the B DC fu nctions as p art of the

12

Justice Thomas, also dissenting in Kelo, added:

“Long ago, William Blackstone wrote that ‘the law of the land . . . postpone[s]
even public necessity to the sacred and inviolable rights of private property.’
The Framers embodied that principle in the Constitution, allowing the
government to take property not for ‘public necessity,’ but instead for ‘public
use.’”
Kelo, 545 U.S. at ___, 125 S.Ct. at 2677 (Thomas, J. dissenting).
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exercise of the City’s powers of eminent domain.13 The BD C by itself has no such po wer.
We are mindful that the issues discu ssed by Justice O ’Conne r above ap pear to be at
the very root of most urban renewal disputes, but they are not presently before us and we
leave them for another day. We only note that when one is forced to convey his or her
property to a public entity it is in contravention, albeit alleviated by compensation and thus
permitted, of a constitutional right and, seem ingly, such proceedings shou ld be even more
open to public scru tiny especially when the property might ultimately be conveyed to other
private parties.
A. Statutory Interpretation.
In Chow v. State, the Court recited the principles of statutory interpretation which we
have so often stated:
“‘The cardinal rule of statutory interpretation is to ascertain and
effectuate the intent of the Legislature. Statutory construction begins with the
plain language of the statute, and ordinary, popular understanding of the
Eng lish language dic tates inter pretation of its term inology.
“‘In construing the plain language, [a] court may neither ad d nor delete

13

The BD C, amon g other indic ia of the ex ercise of pa rt of the City’s po wers, is
charged by the ordinan ce, the contra cts with the C ity, and by its Charter to coordinate public
functions such as the preparation and adoption of urban renewal plans, and is thus a part of
the apparatus used by the City in the exercise of its urban renewa l powers. The prim ary
source of Baltimore’s Mayor’s and City Council’s power of eminent domain and
condemnation is found in Article XI-B, and Article XI-C of the Maryland Constitution. The
BDC’s involvement in the pro cess is through, and only through, the City. The power of
eminent domain adheres to the City’s sovereign ty generally, and by reason of the
constitutional provisions. B DC ha s no independent source of power in the urban renewal
process.
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language so as to reflect an intent not evidenced in the plain and unambiguous
language of the statute; nor m ay it construe the statute with f orced or su btle
interpretations that limit or extend its application. Statutory text should be
read so that no word, clause, sentence or phrase is rendered superfluous or
nugatory. The plain language of a provision is not interpreted in isolation.
Rather, we analyze the statutory scheme as a whole and attempt to harmonize
provisions d ealing with the same s ubject so tha t each may be given eff ect.
“‘If statutory language is unambiguous when construed according to its
ordinary and everyday m eaning, then we give e ffect to the s tatute as it is
written. If there is no a mbiguity in that la nguage, e ither inheren tly or by
reference to other relevant laws or circumstances, the inquiry as to legislative
intent ends; we do not need to resort to the various, and sometimes
inconsisten t, external rules of construction, for the Legislature is presumed to
have meant w hat it said and said what it me ant.’”
Chow, 393 Md. 431, 443-44, 903 A.2d 388, 395 (2006) (quoting Kushell v. Dept. of Natural
Resources, 385 Md. 563, 576-77, 870 A.2d 186, 193-94 (2005)) (citations omitted)
(quotations omitted). The Chow Court continued:
“‘In some cases, the statutory text reveals ambiguity, and then the job
of this Court is to resolve that ambiguity in light of the legislative intent, using
all the resources and tools of statutory construction at our disposal. How ever,
before judges may look to other sources for interpretation, first there must exist
an ambig uity within the statu te, i.e., two or more reasonable alternative
interpretations of the statute. Where the statutory language is free from such
amb iguity, courts will n either look beyon d the wo rds of the sta tute itself to
determine legislative intent nor add to or delete words from the statute. Only
when faced with ambiguity will courts consider both the literal or usual
meaning of the words as well as their meaning in light of the objectives and
purposes of the enactment. As our predecessors noted, “We cannot assume
authority to read into the Act what the Legislature apparently deliberately left
out. Judicial con struction sho uld only be res orted to w hen an am biguity
exists.” Therefore, the strongly preferred norm of statutory interpretatio n is to
effectuate the plain langu age of the statutory text.’”
393 Md. at 444, 903 A.2d at 395 (quoting Price v. State , 378 Md. 378, 387 -88, 835 A.2d
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1221, 1226 (20 03) (citations o mitted)). W e will apply thes e principles to the Open Meetings
Act and to Maryland’s Public Information Act in turn.
B. Open Meeting s Act.
The openness of governmen t was an issu e of great im port to at least o ne of this
Country’s founding fathers. John Adams, when distinguishing between the manner in which
the public business of his ancestors was carried out and his hopes for the future of America,
wrote that:
“Liberty cannot be preserved without a general knowledge among the
people, who have a right . . . and a desire to know; but besides this, they have
a right, an independent right, an indisputable, unalienable, indefeasible, divine
right to that most dreaded and envied kind of knowledge, I mean of the
charac ters and condu ct of the ir rulers.” 14
Maryland’s first comprehensive legislation regarding open meetings came into being
over 200 years later when, in 1977, the General Assembly enacted sections 7 through 15 of
Article 76A o f the M aryland C ode. Community and Labor United For Baltimore Charter
Committee (C.L.U.B.) v. Baltimore City Board of Elections, 377 Md. 183, 193, 832 A.2d 804,
809 (2003) (citing Wesle y Chap el Bluem ont Ass’n v . Baltimore County , 347 Md. 125, 137138, 699 A.2d 434, 440 (1997)). “[T]he heart of the Act[15] is found in the public policy
14

A Dissertation on Cannon and Feudal Law, John Adam s (1765).

15

At the time Maryland Code (1957, 1975 Repl. Vol., 1979 Cumm. Supp.), Art. 76A,
§§ 7-15, what is now the Open Meetings Act, was commonly referred to as the Sunshine Law
and Chief Judge Murphy referred to it as the “Act” in New Carrollton v. Rogers, 287 Md. 56,
58, 410 A.2d 1070, 1071 (1980). There is no substantial difference between the portions of
the Act addressed in New Carrollton and those found in the current version of the Open
(continued...)
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declarations of § 7, i.e., that ‘public business be performed in an open and public manner and
that the citize ns be ad vised o f and a ware o f . . . the deliberations and decisions that go into
the makin g of pu blic poli cy.’” New Carrollton v. Rogers, 287 Md. 56, 71-72, 410 A.2d
1070, 1078 (1980) (em phasis add ed). Then -Chief Ju dge M urphy, writing f or the Cou rt in
New Carrollton, eloquently exp lained the p olicy behind th e Open Meeting s Act:
“While the Act does not afford the public any right to participate in the
meetings, it does assure the public right to observe the deliberative process and
the making of decisions by the public body at open meetings. In this regard,
it is clear that the Act ap plies, not only to final decisio ns mad e by the pu blic
body exercising legislative func tions at a pu blic meetin g, but as w ell to all
deliberations which precede the actual legislative act or decision . . . . It is,
therefore, the deliberative and decision-making process in its entirety which
must be conducted in meetings open to the public since every step of the
process, including the final decision itself, constitutes the consideration or
transaction of public business. In this regard, the Supreme Court of Florida,
in Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), construing
that state’s open meeting law, observed:
‘One purpose of the govern ment in the sunshine la w was to
prevent at nonpublic meetings the crystallization of secret
decisions to a point just short of ceremonial acceptance. Rarely
could there be any purpose to a nonpublic premeeting
conference except to conduct some part of the decisional
process behind closed doors. That statute should be construed
so as to frustrate all evasive devices. This can be accomplished
only by embracing the collective inquiry and discussion stages
with the terms of the statute, as long as such inquiry and
discussion is conducted by any committee o r other autho rity
appointed and established by a governmental agency, and relates
to any matter on which forseeable action will be taken.’ 296
So.2d at 477.” (Emp hasis ad ded.)

15

(...continued)
Meeting s Act.
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New Carrollton, 287 Md. at 72-73, 410 A.2d at 1078-79 (citations omitted). Judge Eldridge,
more recently for this Court, stated: “The clear policy of the Open Meetings Act is to allow
the general public to view the entire deliberative process.” C.L.U.B., 377 Md. at 194, 832
A.2d at 810 (emphasis added). Article 76A was recodified as §§ 10-501-10-512 of the Open
Meetin gs Act by Chapter 284 of the Acts of 1984 without any substantial changes.
Therefore, the fundamental policy of the Open Meetings Act is the same toda y as it was in
1977, that: “it is essential to the maintenance of a democratic society that . . . public
business be performed in an open and public manner; and citizens be allowed to observe
. . . the deliberations and decisions that the making of public policy involves.”
§ 10-501(a)(1)(ii) (emph asis added).
We continue with the plain language of the relevant portions of the Open Meetings
Act:
“(h)Public body.– (1) ‘Public body’ mean s an entity that:
(i) consists of at least 2 individuals; and
(ii) is crea ted b y:
1. the Maryland Constitution;
2. a State statute;
3. a county charter;
4. an ordinance;
5. a rule, resolution, or bylaw;
6. an executive order of the Governor; or
7. an executive order of the chief executive authority of
a political subdivision of the State.
(2) ‘Public body’ includes:
(i) any multimember board, commission, or committee
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appointed by the Governor or the chief executive authority of a political
subdivision of the State, or appointed by an official who is subject to the
policy direction of the Governor or chief executive authority of the political
subdivision , if the entity include s in its memb ership at least 2 individuals
not em ployed b y the State or the p olitical su bdivisio n; . . .”
§ 10-502(h).
Petitioner argues that it is not a public body within the meaning of the Open Meetings
Act because it is not an entity created by one of the provisions of § 10-502(h)(1). It urges
us to read § 10-502(h)(2) as being merely illustrative of § 10-502(h)(1) because the word
“means” is used in (h)(1) and the w ord “includes” is used in (h )(2). Petitioner argues that the
Legislature uses “means” to define and “includes” to illustrate or give examples only of what
it has already defined in § 10-502(h)(1). The BDC incongruously relies on Maryland Code
(1957, 2005 Repl. Vol.), Article 1, § 30, for support: “The words ‘includes’ or ‘including’
mean, unless the context requires otherwise, includes or including by way of illustration and
not by way of limitation.” (Emphasis added). Petitioner also cites to Hackley v. State, in
which we quo ted from th e Maryland Style Manu al for Statutory Law, Department of
Legislative Services (Jan. 1998) at 27: “[L]egislative drafters [are] to ‘[u]se “means” if the
definition is intended to be exhaustive’ . . . and to ‘[u]se “includes” if the definition is
intended to be partial or illustrative’ . . . .” Hackley, 389 Md. 387, 393, 885 A.2d 816, 820
(2005). In short, petition er argues th at § 10-502(h )(1) lists exclusiv ely the threshold indicia
of a public b ody for the purpose s of the O pen M eetings A ct and § 10 -502(h)(2) only
illustrates or gives exam ples of thos e types of pub lic bodies sp ecified in § 10-502(h)(1). We
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disagree; rather, the two sections address alternative approaches. Section 10-502(h)(2)
introduces a new concept and is not a subsidiary section to § 10-50 2(h)(1) bec ause it
introduces a different set of p ublic bodies other than tho se described in § 10-5 02(h)(1).
Respondent’s position is consistent with our view. Initially, respondent asserts that
the BDC is subject to § 10-502(h)(1) because it originally had three “high City officials” on
its governing body and becau se the BD C’s w ebsite sta ted it was “cha rtere d” by the C ity.
Respondent also argues, persuasively, that when § 10-502(h )(1) and (2) a re read toge ther in
context, the word “includes” is not used to limit § 10-502(h)(1) because § 10-502(h)(2)
introduces a differen t manner in which q ualifying pub lic bodies m ay be created th at is
separate and dis tinct fro m § 10 -502(h )(1). Thus, respondent asserts, the context of the wo rd
“includes” prevents it from being read only as illustrative of and limited to the provisions of
§ 10-502(h)(1). We agree. Had it been a subsidiary clause of § 10-502(h)(1) it would have
been made subject to the prior section and normally would have been designated “§ 10502(h )(1) . . . (iii).”
For an entity to meet the definition of a public body, § 10-502(h)(1)(i) requires that
it consist of at least two individuals. Section 10-502(h)(1)(ii)(1-7) imposes the additional
requireme nt that the entity be created by Maryland’ s Constitutio n; a State statu te; a county
charter; an ordinan ce; a rule, resolution, or bylaw; an executive order of the Governor; or an
executive order of the chief executive authority of a political subdivision of the State. Thus,
§ 10-502(h )(1)(i) and (ii) m ake the O pen M eetings Act applicable to entities consisting of
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at least two individuals that are created by some form of constitutional act, legislative act, or
executive order. The BDC’s Board of Directors consists of more than two individuals, as
required by § 10-502(h)(1)(i), but there is nothing in the record to show that the BDC was
created by any of the specific acts or orde rs found in § 10-502 (h)(1)(ii) 1-7. T herefore, in
the absence of supp ort in the record, the BDC cannot be placed within the class of entities
that are “public bodies” solely unde r the provisions of § 10 -502(h)(1)(i) and (ii).
Section 10-502(h)(2)(i) additionally states, however, that a :
“(2) ‘Public Body’ includes:
(i) any multimember board, commission, or committee appointed
by the Governor o r the chief executive authority of a political subdivision of
the State, or appointed by an official who is subject to the policy direction of
the Gove rnor or c hief ex ecutive author ity of the p olitical su bdivisio n, if the
entity includes in its membership at least 2 individuals not employed by the
State or the political subdivision; . . .” (Em phasis a dded.)
Section 10-502(h)(2)(i), as it pertains to the case at bar, makes multimember boards
appointed by the chief executive authority of a political subdivision, which consist of at least
two individuals not employed by the particular subdivision, subject to the Open Meetings
Act. Thus, §10-502(h)(2)(i) introduces a separate and distinct definition from the definition
contained in § 10-502(h)(1) and the context requires that the word “includes” not be read as
illustrative, by way of limitation, of the § 10-502(h)(1) methods by which a public body
subject to the act is defined. Were we to find otherwise, we would be reading § 10502(h)(2)( i) and the distinct meaning it introduces, as superflu ous or nug atory and w e would
not be harmonizing provisions dealing with the same subject so that each may be given
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effect. Such a reading would be inconsistent with the principles of statutory interpretation.
Moreover, the parties do not dispute that the B DC’s bylaws requ ire it to be a multimember
board, that its Board of Directors currently consists of at least two individuals not employed
by Balt imore City, 16 and that the Board is nominated or appointed by the Mayor of Baltimore
City. 17
16

We do n ot mean to imply that if the m embers o f the BD C’s Boa rd were a ll
Baltim ore City e mployee s, that it w ould be exem pt from the def inition o f “pub lic body.”
17

On November 4, 1997, the BDC’s bylaws were amended so as to alter the number
of directors and the appointing authority of the directors. The relevant portion of the
amended bylaws is as follows:
“SECTION 1. Number and Term of Office: Qualifications of
Members. The Corporation shall have not less than seven (7), nor more than
fifteen (15) directors, which number may be set from time-to-time by
resolution of the Board of Directors. The directors shall be elected by the
Members as provided by law and in these By-Laws. Each director shall serve
until his or her successor shall be duly elected and shall qualify.
“The members of the Board of Directors shall include the
Commissioner of the Department of the City and the Director of Finance of
the City and those other persons who shall be so nominated by the Mayor of
the City of Baltimore and elected by the Members of the Corporation. In the
event that either of the above offices shall not exist, the Members of the
Corporation, by amendment of these By-Laws pursuant to Article IV, shall
designate a different office or may designate other qualifications.
“The directors shall serve for a term of four (4) years. Directors may
serve successive terms. In the case of any vacancy in the Board of Directors
through death, resignation, disqualification, removal (by the Board of
Directors or by the Mayor), expiration of term, a vacancy in one of the offices
specified above in this Section 1, or other cause, the person with the power to
nominate such director shall appoint a successor to hold office for the
unexpired portion of the term of the director whose place shall be vacant, and
until the nomination and election of his or her successor.
“The Chairman of the Board of Directors shall be a member of the
(continued...)
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The City of Baltimore Development Corporation’s Amended Articles of Incorporation
provide:
“(1) The affairs of the Corporation shall be managed under the
direction of a Board of Directors which shall exercise all corporate powers
except as conferred on or reserved to the Members of the Corporation by law
or the By-Laws of the Corporation.
“(2) The Board o f Directors shall consist of such numbers of persons
as may be provided from time to time by the By-Laws, but not less than four
(4) persons. The members of the Board of Directors shall serve for such terms
and shall have such qualifications as may be set forth in the By-Laws of the
Corpo ration.”
ART. SIXTH, O ctober 4, 1991. Section (1 ) gives the Board of Directors power over the
activities of the Corporation. Section (2) provides that, in accordance with the corporation’s
bylaws, the Board of Directors will consist of a certain number of people who have certain
qualifications. The bylaws, as amended on November 4, 1997,18 give the Mayor power of
appointment or nomination to the Board, the power of removal over members of the Board,
and the pow er to appoin t directors to fill vacancies for the remainder of terms of vacating
directors. The Mayor, to a large extent, can control the Board of Directors and the Board
controls the BDC. Thus, through the nomination, removal, and appointment process, the
Mayor controls the City of Baltimore Development Corpora tion and it is, in es sence, a pu blic
body under the plain language of § 10-502(h)(2) and must comply prospectively with the
17

(...continued)

Board so nominated by the Mayor of the City of Baltimore and so elected by
the Board of Directors.” (Emphasis add ed).
18

See Footn ote 17, supra.
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provisions o f the Ope n Meetin gs Act. 19
Although there is no am biguity in the term “includes” as it is used in § 10-502(h)(2)
and no interpretation is required, petitioner argues, in the alternative, that the legislative
history of § 10-502(h)(2) demonstrates that the General A ssembly nev er intended to apply
the Open Meetings Act to entities like the BDC. Petitioner bases its argument on an Attorney
General’s letter discussing the interpretation of “includes” (in the context of a failed
amendment to the Open Meetings Act), two failed bills which would have expanded the
definition of public body to expressly reach private corporations, and one failed bill which
would have expanded the definition for the sole purpose of reaching the BDC.
We note at the outset, that Attorney General opinions are entitled to consideration, but
that they are not b inding on this C ourt. Dodds v. Shamer, 339 Md. 54, 556, 663 A.2d 1318,
1326 (1995 ). The proposed language of the suggested amendment to § 10-502(h)(2) that the
Attorney General was asked to interpret for the purposes of the advisory letter was:
“‘PUBLIC BODY’ INCLUDES THE MULTIMEMBER GOVERNING BODY OF ANY

19

Petitioner argues that because the members must approve any individual nominated
or appointed by the Mayor, it is the members and not the Mayor wh o control the BD C’s
Board of Directors. We find this argument to be without merit given the existing process.
Only an individu al nominated or appointed by the Mayor will ever be put in front of the
members for their app roval. The Mayor’s po wer of a ppointme nt or nom ination com bined
with his power of removal allows him to exert a substantial amount of control over the
Board. Thus, it is the Mayor who substantially controls the individuals on the Board and not
the members.
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CORPORATION DIRE CTL Y SU PPO RTE D EN TIRE LY B Y PU BLIC FUN DS.” 20
(quotations omitted). Th at language, however, was not included in the amendment. The
language that was actually enacted read:
“ANY MULTIMEMBER BOARD, COMMISSION, OR COMMITTEE
APPOINTED BY THE GOVERNOR OR THE CHIEF EXECUTIVE
AUTHORITY OF A POLITICAL SUBDIVISION OF THE STATE, IF THE
ENTITY INCLUDES IN ITS MEMBERSHIP AT LEAST 2 INDIVIDUALS NOT
EMPLOYED BY THE STATE OR A POLITICAL SUBDIVISION OF THE
STATE. . . .”
Chapter 655 of th e Acts of 1991. Th e letter from th e Attorney G eneral is not relevant to the
case at bar because the version of the bill that the Attorney General was asked to interpret
was apparently rejected by the General Assembly when it enacted an entirely different
version of the bill that inclu ded the lan guage w e here interp ret. 21

20

The Attorney Ge neral letter, dated April 2, 1991, was in response to a request made
by then-Delegate Elijah Cummings regarding the proposed language of Senate Bill 170 and
whether the proposed language would a ffect a no n-profit entity that operated group homes
for the mentally challenged.
21

The Ge neral Asse mbly made the follow ing amen dment to § 10-502(h)(2)(i) in 2004:

“any multimember board, commission, or committee appointed by the
Governor or the chief executive authority of a political subdivision of the
State, OR APPOINTED BY AN OFFICIAL WHO IS SUBJECT TO THE
POLICY DIRECTION OF THE GOVERNOR OR CHIEF EXECUTIVE
AUTHORITY OF THE POLIT ICAL SUBD IVISIO N, if the en tity includes in
its membership at least 2 individuals not employed by the State or [a] THE
political s ubdivi sion [o f the Sta te]; . . .”
Chapter 440 of the Acts of 2004. The added language (in all capital letters) and the deleted
language (in brackets) does not substantially change the language of the statute for the
purposes of petitioner’s argu ment regarding the A ttorney General’s letter.
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Petitioner then argues that three proposed amendments to the definition of “public
body” that were rejected by the General Assembly are evidence that it never intended § 10502(h)(2) to apply to the BDC. The first two proposed bills were essentially the same. In
1998, Senate Bill 340 proposed an amendment to § 10-502(h)(2) that would make
corporations whose bylaws required at least half of the governing body to be composed of
public officers or public employees or the appointees of public officers or public employees
subject to the Ope n Meetin gs Act. Se nate Bill 608 , introduced in 2 000, wo uld have o nly
made corporations whose bylaws required the Board of Directors to be composed of at least
half public appointees subject to the Open Meetings Act. Also in 2000, Senate Bill 241
attempted to amend § 10-502(h)(2) to specifically include the BDC.22
When addressing this precise issu e with respect to Failed Senate B ill 340, the Court
of Special Appeals said: “Although it may be appropriate and useful to review a failed
legislative effort in determining legislative intent, whether as part of the original legislative
effort or subsequent amendments, legislative rejection is not an infallible indicator of
legislative intent.” Andy’s Ice Cream, Inc. v. City of Salisbury, 125 Md. App. 125, 154, 724
A.2d 717, 73 1 (199 9). See also, State v. Bell, 351 Md. 709 , 721, 720 A.2d 3 11, 318 (1998).
We have poin ted out that this is because th e Genera l Assemb ly may well have concluded that
the rejected amendment “warrant[ed] further investigation” before acting on it, Autom obile

22

Senate Bill 241 also attem pted to amend § 10-611(g)(1) of Maryland’ s Public
Information Act to specifically include the BDC.
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Trade Ass’n v. Ins. Comm’nr, 292 Md. 15, 24, 437 A.2d 199, 203 (1981), or d ecided no t to
enact the amendment for a myriad of other reasons. It may have felt that the entity was
already covered by the Open Meetings Act and that a statute expressly so providing was
superfluous. Thus, “the fact that a bill on a specific subject fails of passage in the General
Assemb ly is a rather weak reed upon which to lean in ascertaining legislative intent,” id. at
24, 437 A.2 d at 203, an d we are n ot persuad ed that the fa ilure of the G eneral As sembly to
enact the above mentioned Bills is demonstrative of their intent that the BDC not be subject
to the Ope n Meetin gs Act.
In summary, the Legislature, as a matter of public policy, has determined that it is
essential to the maintenance of a democratic society that, subject to certain well defined
exceptions, the deliberations of a public body be open to the public which it serves. An
entity that possesses as many public traits as does the BDC is a public body for the purposes
of the Open Meetings Act. The table below represents a survey of the provisions of the
Corpora te Charter, the BDC contracts with the City, and the governing ordinance and is a
powerful visual aid de monstrating the extent to whic h the BDC has been able to cloak the
business of the Citizens of the City of Baltimore behind the veil of a supposedly private
corporation.
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Purely Public Function

Public and P rivate
Function

Develop and implement longrange development strategies
for the City.

Coordinate development efforts
between the public and private
sector and expedite the review
of public approvals and other
government services in the City.

Undertake any appropriate
activity to achieve the continued
strong business climate, urban
renewal, and development
throughout the City.

Provide in the furtherance of
these declared purposes,
financing, financial assistance,
and financial advice, including
but not limited to activities
permitted under programs of the
Small Business Administration
and other economic
development programs of the
Federal, state, or local
governments.

Implement, oversee, and
encourage public and private
development and rehabilitation
projects that will increase the
City’s tax base.

Encourage cultural,
entertainment, recreational,
historic, and educational
facilities that will further the
promotion of the benefits of
living or visiting the City; to
bring new spending power to
the City’s economy.

Enhance and improve the
physical and cultural
environment of the City through
the creation of public open
space, and improved
transportation systems.

Enhance and improve the image
of the City as a place to live,
work, and visit; and to
encourage new residential
initiatives in the City.

Improve the economic health of
the City through attraction of
new businesses, retention of
existing businesses, and the
stimulation and encouragement
of growth and expansion of
commercial office uses,
manufacturing, warehousing,
distribution, research, and
development.

Coordinate activities of local,
state, and Federal agencies as
well as private for-profit and
non-profit entities for the
purpose of achieving the
Corporation’s objectives, and to
receive an expend funds from
any legal source or legal
purpose so long as consistent
with its declared purposes.
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Purely Priv ate Function

In furtherance of these declared
purposes, to carry out a contract
or contracts, between the
Corporation and the City; such
services as therein specified, to
include, the coordination of
public functions such as
preparation, adoption, and
execution of Urban Renewal
Plans, Planned Unit
Developments, Industrial
Retention Zones, and Free
Enterprise Zones.

Undertake activities within the
City or outside the City when
such activities are reasonably
anticipated to have an impact
on the City; which activities
may include research, planning,
and investigation.

The Mayor of Baltimore has the
power to appoint or nominate
the BDC’s Board of Directors,
including the Chairman of the
Board.

Increase minority business
enterprise and women’s
business enterprise participation
in business and development
activity.

The Mayor of Baltimore has
powers in respect to removing
the BDC’s Board of Directors,
including the Chairman of the
Board.
If BDC ceases to exist, pursuant
to contract with the City,
tangible property purchased
with funds attached to that
contract revert to the City.
Over 80% of the BDC’s budget
is provided by the City of
Baltimore.

The remaining percentage of the
BDC’s funding comes from
public and private sources other
than the City.

The left-hand column indicates the most direct qualities which make the BDC a public body
under the Open Meeting s Act. The middle column indicates activities with both a public and
a private connotation. As far as we have discerned, from the record before us, there are no
purely private f unction s of the BDC for the p urpose s of the Open Meet ings A ct. As such,
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it is consistent with the intent of the Open Meetings Act that the deliberative process of the
BDC, to include all deliberations preceding the final decisions made by the Mayor or the City
Counc il, must be o pen to the p ublic to the sa me exten t as would any proceeding of the Mayor
or City Counc il of Ba ltimore C ity. This is because every step of the process comprises the
consideration or transaction of public business.

Thus, consistent with the precedent

established by the Court in the opinion written by then-Chief Judge Murphy in New
Carrollton, supra, we have construed the statute so as to frustrate all evasive devices relating
to any public matter upon which foreseeable public action will be taken.
C. Marylan d’s Public In formation Act.
Section 10-611(g)(1)(i) of Maryland’s Public Information Act (“MPIA”) states:
“‘Public record’ means the original or any copy of any docume ntary
material that:
(i) is mad e by a unit or instrumentality of the State government
or of a p olitic al subdiv ision or re ceiv ed by the unit or instrume ntality in
conne ction w ith the tra nsactio n of pu blic bus iness; . . .”
Maryland Code (1984, 2004 Repl. Vol.), § 10-611 of the State Government Article.
Petitioner argues that it is not a statutorily created entity and, therefore, the MPIA does
not apply to it.

Respondents argue that the law only requires that the BDC be an

“instrume ntali ty” of Baltimore City for the MPIA to apply. Thus, the dispositive issue is
whether the BDC is an “instrumentality” of Baltimore City. We hold that the BDC is an
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instr ume ntali ty of th e Cit y.23
Such a holding is c onsistent w ith the stated p urpose of the Maryland Public
Informa tion Act:
“(a) General righ ts of infor mation . All persons are entitled to have
access to information about the affairs of government and the official acts of
public officials and employees.
(b) General construction. To carry out the right set forth in subsection
(a) of this section, unless unwarranted invasion of the privacy of a person in
interest would re sult, this Part III of th is subtitle shall be construed in favor of
permitting inspection of a public record, with the least cost and least delay to
the pers on or g overnm ental un it that req uests ins pection .”
§ 10-612. M oreover, ho lding that the B DC is an instrumen tality of the City is con sistent with
our interpretation of the General Assembly’s intent when it enacted the MPIA : “[I]t is well
established that ‘“the provisions of the [MPIA] reflect the legislative intent that citizens of
the State of Maryland be accorded wide-ranging access to public information concerning the
operation of their government.”’” Caffrey v. Department of Liquor Control for Montgom ery
County , 370 Md. 272, 305, 805 A.2d 268 (2002) (quoting Kirwan v. The Diamondback, 352
Md. 74, 81, 721 A.2d 196, 199 (1998) (holding that parking violations issued to the head
coach and memb ers of the basketball team at the U niversity of Maryland were subject to the
MPIA)); accord Fioretti v. Md. State Bd. of Dental Exam’rs, 351 Md. 66, 73, 716 A.2d 258,
262 (1988) (State Board of Dental Exa miners failed to carry its burden that its records fell

23

As we have indicated, we are unaware of any purely private function of the BDC
relevant to whether it is subject to the MPIA.
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within the MPIA’s exception for law enforcement reports compiled for investigatory
purposes); A.S. A bell Pub.C o. v. Mezza note, 297 Md. 26, 32, 464 A.2d 1068, 1071 (1983)
(statutorily created Maryland Insurance Guaranty Trust was an instrumentality of the State
and therefore, subject to the MPIA). On several occasions, this Court has “‘explained that
the provisions of the statute” must be liberally construed . . . in order to effectuate the
[MPIA’s] broad remedial purpose.”’” Caffrey, 370 Md. at 306, 805 A.2d at 288 (quoting
Kirwan, 352 Md. at 81, 721 A .2d at 199). T herefore, f inding that th e MPIA is applicable to
the BDC is consistent with the stated purpose and the intent of the s tatute; the pub lic should
have broad acc ess to inform ation conc erning the o peration of governm ental instrumentalities
especially when the instrumentality’s operations may involve charting the course and laying
the foundatio n leading to the involun tary, albeit legal, taking of constitutionally protected
private property even for compensation.
The ordinary and popular m eaning of the plain lang uage of the statue do es not require
that an entity be established by a statute for it to be subject to the provisions of the MPIA.
The statute only requires that the en tity be a “unit or instru mentality” of th e City for its
provisions to apply.24

Instrumentality is defined as “the quality or state of being

instrumen tal” and instrumental is defined as “serving as a means, agent, or tool.” Merriam
Webster’s Collegiate Dictionary 607 (10th ed. 1998). In strumentality is also defined a s:

24

The parties focus their arguments on whether the BDC is an “instrumentality” of the
City and do not sub stantially address w hether it is a “unit” of the City. Thus , we will on ly
address whe ther the B DC is an instr ume ntali ty of th e Cit y.
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“1. A thing used to achieve an end or purpose. 2. A means or agency through which a
function of anothe r entity is accom plished , such as a branc h of a g overni ng bod y.” Black’s
Law Dictionary 814 (8th ed. 2004). As the table above indicates, the BDC was formed to
plan and implement long range development strategies througho ut the City of B altimore in
behalf of the City of Baltimore; to implement, oversee, and encourage development that will
increase the City’s tax base; to provide jobs in the City; to enhance and improve the physical
and cultural env ironment o f the City; to improve th e econom ic health of the City; and to be
responsible for Urban Renewal Plans, Planned Un it Developments, Industrial Retention
Zones, and Free Enterprise Zones on behalf of the C ity. The BDC was clearly established,
and is maintained, as an agen t or tool of Baltimore City in order to acc omplish the City’s
ends or purpos es. Thus, the plain language of the statute, in its ordinary and popular
meaning, makes the BDC , in essence, a n instrume ntality of the City and, therefore, the M PIA
is applicable to the BDC.
Petitioner argues, in the alternative, that if we find ambiguity in § 10-611(g)(1)(i), that
Mober ly v. Herboldsheimer, 276 Md. 211, 345 A.2d 855 (1975) and Mezzan ote, 297 Md. 26,
464 A.2d 1068, require us to find that the determining factor in whether the BDC is subject
to the MPIA is whether it was created by law . Although we perce ive no am biguity in § 10611(g)(1)(i), we will address these arguments.
Petitioner misconstrues the holdings of Moberly and Mezzan ote. There is no one
factor we looked to in either of those cases to determine whether an entity is an
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instrumen tality of the state. Instead, we examined all aspects of the relationship between the
entity and the state or political subdivision. In Mober ly, the Court was asked to determine
whether a statutorily established corporation, known as the Board of Governors of the
Memorial Hosp ital of C umbe rland, w as subje ct to the p rovision s of the MPIA . The Mober ly
Court found that a statutorily established corporation was subject to the MPIA based on all
aspects of the interrelationship between it and the City o f Cum berland . 276 Md. at 225, 345
A.2d at 862-63. In Mezzan ote, the Court was asked to determine whether the statuto rily
created Maryland Insurance Guaran ty (“MIGA ”) was an instrumen tality of the state for the
purposes of the MPIA. The Mezzanote Court concluded that MIGA was subject to the
provisions of MPIA only after: “[E]xamining all aspects of the interrelationship between the
State and MIG A, including the degree of control exercised by the State ove r MIGA ’s
operation . . . .” 297 Md. at 39, 464 A.2d at 1074. Thus, the fact that the Memorial Hospital
of Cumberland and MIGA were created by statute was one factor, but not the only factor in
assessing the degree of control e xercised by the State or political subd ivision over that e ntity.
With respect to the BDC, the following aspects of its relationship with the City make
it an instrum entality of the C ity: The BD C’s Board of Directors, to include the Chairman of
the Board, are nominated or appointed by the M ayor of Baltim ore; he has th e powe r to
remove membe rs of the B oard befo re their four yea r terms are u p; the Ma yor also has the
power to fill vacancies; the City’s Commissioner of the Department of Housing and
Comm unity Developm ent and the City’s Director of F inance are perman ent members of the
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Board; the BDC receives a substantial portion of its budget f rom the C ity; 25 the BDC has a
tax exempt status under the Internal Revenue Code; pursuant to the City’s contract with the
BDC, if it should ce ase to exist, the City would control the disposition of the BDC’s assets;
BDC is also autho rized to prepare and adopt U rban Ren ewal Plan s, Unit De velopme nt,
Industrial Retention Zones, and Free Enterprise Zones which are traditionally governmental
functions.26 We also note that the City Solicitor represented the BD C in this matter. 27 Thus,

25

There is so me evide nce in the record that the BDC receives as much as 87% of its
budget from the City. In any event, City of Baltimore Ordinance 04-724, “[f]or the purpose
of providing the appropriations estimated to be needed by each agency of the City of
Baltimore for operating programs and capital projects during the fiscal 2005 year,” budgeted
7.75 million dollars to the BDC for the West Side Initiative alone and 11.15 m illion dollars
to the BDC for other initiatives, programs, repairs, development and financing.
26

This list is not, nor is it intended to be, exhaustive of all the aspects of the BD C’s
relationship with Baltimore City that make it an instrumentality of the City for the purposes
of Maryland’s Public Information Act. We do not intend to imply that the factors listed
above are exhaustive with respect to an y future determination made regarding whether an
entity is an instrum entality of the state o r a political subdivision. The emphasis should be
placed on the overall relationship between the entity and the State government or political
subdivision always remembering that the Legislature intended this statute to have a broad
reach.
27

Article VII, § 24(a) of the Charter of Baltimore City provides:

“The City Solicitor shall be the legal adviser and representative of the City and
its several departments, officers, commissions, boards and authorities, and
shall have general supervision and direction of the legal busi ness of th e Cit y.
. . .”
The City Solicitor, at ora l argumen t and in resp onse to this C ourt’s query reg arding his
representation of the BD C in this matter, stated that it is not unusual for the City Solicitor to
represent entities that are not part of the City of Baltimore. We believe, however, that the
City Solicitor’s representation of the B DC, under the circum stances, is one of the many
(continued...)

-36-

even though th e BDC was not c reated by a legis lative act, the fa ctors listed above
demons trate that the BD C is subjec t to substantial c ontrol by the C ity because of how clo sely
the two are intertwined. Therefore, even if the statute is ambiguous, which it is not, and the
test applied in Mober ly and Mezzan ote was con trolling–eve n under th at test–the B DC is, in
esse nce, an in strum enta lity of the C ity.
IV. Conclusion
We hold that the trial court erred as a matter o f law and that the City of Baltimore
Development Corporation is, in essence, a p ublic body for the purposes of the Open
Meetings Act and th at it is also an instrumentality of the City of Baltimore for the purposes
of Ma ryland’s Public Informa tion Act.

JUDGMENT OF THE COURT OF SPECIAL
APPEALS AFFIRMED AND CASE
REMANDED TO THAT COURT WITH
INSTRUCTIONS TO REMAND TO THE
CIRCU IT COURT FOR BALTIMORE CITY
WITH INSTRUCTIONS FOR THE CIRCUIT
COURT TO RENDER JUDGMENT
CONSISTENT WITH THIS O PINION.
COSTS IN THIS COURT AND THE COURT
OF SPECIAL APPEALS TO BE PAID BY
PETITIONER.
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(...continued)
characteristics of the interrelationship between the City and the BDC that indicates the latter
is an instrumentality of the former for the purposes of the MPIA.
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