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Lawrence Michael Borchardt was tried by a jury in the Circuit Court for Anne
Arundel County in May 2000, and convicted of two counts of first degreemurder and felony
murder, and robbery with adeadly weapon. The jury sentenced Borchardt to death. On
direct appeal, this Court affirmed the judgment and sentence. Borchardt v. State, 367 Md.
91, 786 A.2d 631 (2001), cert. denied, 535 U.S. 1104, 122 S.Ct. 2309, 152 L.Ed.2d 1064
(2002) (Borchardt I). On March 24, 2003, Borchardt filed in the Circuit Court for Anne
Arundel CountyaPetitionfor Postconviction Relief pursuant to Md. Code(2001, 2005Cum.
Supp.), 8 7-102 of the Criminal Procedure Article. The Circuit Court ordered a new
sentencing proceeding on the ground that Borchardt was denied effective assistance of
defense counsel. We granted the State’s application for |eave to appeal to consider whether

Borchardt was denied effective assistance of counsel. We shall reverse.

Borchardt robbed and murdered Joseph and Bernice Ohler in their homein Baltimore
County on November 26, 1998, Thanksgiving Day. In Borchardt I, 367 Md. 91, 786 A.2d
631, we set forth the facts underlying Borchardt’ s conviction and sentence as follows:

“The evidence presented at trial was largely
uncontradicted and was more than adequate to show that, in the
course of arobbery, Borchardt murdered Mr. and Ms. Ohler.
Borchardt and his girlfriend, Jeanne Cascio, lived about amile
from the Ohlers, along with Borchardt’s son and the son’s
girlfriend, Tammy Ent. In order to help support hisaddiction to
heroin, Borchardt, who wasunemployed, would go door-to-door
in the Golden Ring area of Baltimore County with Cascio,
portraying her as cancer-afflicted and seeking donationsto help
pay for her treatment. On two previous occasions, Borchardt



had been to the Ohler home, and Mr. Ohler had givenhim some
money. On one occasion, Mr. Ohler drove Borchardt to a
pharmacy, supposedly to pick up a prescription; in fact,
Bor chardt made a drug buy.

“Mr. Ohler’s body was discovered in his backyard on
Thanksgiving night, November 26, by a neighbor. When the
police arrived, they found Ms. Ohler’s body inside the house.
Both had died of multiple stab wounds. Alsofoundin the house
was a promissory notefor $60 from Borchardt to Mr. Ohler, a
social security card and a State welfare card in the name of
Cascio, the handle of aknife, and jewelry scattered on the floor.
A block away, thepolice found Mr. Ohler’swallet, along with
keys, business and credit cards, a bloody coat, and bloody
leather gloves, the left one showing a slice on the ring finger.
After visiting Borchardt’ s apartment and speaking with his son,
thepolice obtained arrest warrantsfor Borchardt and Cascio and
a search warrant for Borchardt’s apartment. In executing the
search warrant, the police seized several bloody rags.

“Borchardt and Cascio were arrested the next day,
November 27. Borchardt had a cut on his left ring finger that
corresponded to the dice found on the glove. He declined to
talk with the policethat day, claimingthat he was suffering from
drug withdrawal, but said that he would call them when he was
ready to talk. He did so on December 9 —twelve days later — at
which time, after being advised of hisrights, he gave a seven-
page written staement confessing to the murders. In that
statement, Borchardt acknowledged that he needed money to
buy drugs, that he went to the Ohler home and was admitted
insideby Ms. Ohler, that he asked for $40 and was refused, that
he then asked Ms. Ohler for some water and, while she wasin
the kitchen getting it, he took out his folding knife and stabbed
Mr. Ohler five times, threetimesin the stomach and twicein the
chest, that Ohler tried to escape but Borchardt knew he would
not get far because of the way he was cut — his intestines were
hanging out, that Borchardt then opened the desk in the hallway
where he knew Mr. Ohler kept hiswallet, that M s. Ohler ran in
and said that she had called the police, whereupon he stabbed
her three times, aiming for the heart, that Mr. Ohler managed to
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get out of the door, and that Borchardt then |eft with the wallet,
took $11 from it, and discarded the cards and keys. Borchardt
added that, though wearing his fur-lined leather gloves, he had
cut his finger with the knife and that he discarded the gloves as
well. In addition to the written statement, Borchardt told the
detectivesthat ‘ he has ataste of blood now and he wantsto keep
killing whether it beinside or outside jail.’

“Borchardt’s son confirmed that his father was
unemployed and got money by asking for donations, using a
collection box with Cascio’s picture. He stated that, on
Thanksgiving Day, Borchardt and Cascio left ther home
together, to ‘ hustle money for some more [drugs],” and that they
returned about 20 minutes later. After Cascio bandaged
Borchardt’ sfinger, theyleft the apartment because, according to
Borchardt, he ‘had to stab a couple of people.” The son
identified the knife handle found in the Ohler home as part of
one of Borchardt’s knives. Several of the Ohlers' neighbors
identified Borchardt as having come to their homes soliciting
money on behalf of a woman needing treatment for cancer.
Finally, DNA testing disclosed that Joseph Ohler could not be
excluded asthe source of blood found on Borchardt’ sjacket and
shoes, although Borchardt, Cascio, and Ms. Ohler were
excluded asthe source. Borchardt, on the other hand, could not
be excluded as the source of blood on the gloves found a block
from the Ohler home, whereas the Ohlers and Cascio were
excluded as sources. One fingerprint found at the scene of the
murders that was suitable for comparison was identified as that
of Borchardt.”

Id. at 99-101, 786 A.2d at 635-36. On May 10, 2000, a jury in the Circuit Court for Anne
Arundel County found Borchardt guilty of two counts each of premeditated murder, first
degree felony murder, and robbery with a deadly weapon.

Borchardt elected to be sentenced by ajury. The jury determined that death was the

appropriate sentence for both murders. The jury found unanimously that Borchardt was a



principal in the first degree in both of the murders, that Borchardt committed more than one
offense of murder in the first degreearisng out of the sameincident and that he committed
the murders while committing or atempting to commit a carjacking, armed carjacking,
robbery, arsoninthefirst degree, rapeinthefirg degree, or sexual offenseinthefirstdegree.
As to mitigating circumstances, one or more jurors found the following mitigating
circumstancesto exist: “dysfunctional family (emotional, physical, and sexual abuse),” “life
without parole is severe enough,” and “health problems.” The Circuit Court imposed a
twenty-year sentencefor therobbery of Joseph Ohler, consecutive to the death sentence, and
twenty years for the robbery of Bernice Ohler, concurrent with the consecutive teem. On
direct appeal, this Court affirmed. Borchardt I, 367 Md. 91, 786 A.2d 631.

Borchardt filed this Petition for Postconviction Relief requesting a new trial and
sentencing, alleging, inter alia, ineffective assistance of defense counsel during the
guilt/innocence phase and the sentencing phase, inef fective assistance of appellate counsel,
that Maryland’ s system for imposing capital punishment violatesthe Eighth and Fourteenth
Amendments to the United States Constitution and the Maryland Declaration of Rights, that
Maryland’s capital sentencing statute, particularly Md. Code (2002, 2005 Cum. Supp.), 8 2-
303(i) of the Criminal Law Article' requiring that the court or jury find that any aggravating

circumstances outweigh any mitigating circumstances by a preponderance of the evidence

! Unless otherwise noted, all subsequent statutory references herein shdl be to Md.
Code (2002, 2005 Cum. Supp.) of the Criminal Law Article.
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isinvalidated by the Supreme Court’s decisionsin Ring v. Arizona, 536 U.S. 584, 122 S.Ct.
2428, 153 L.Ed.2d 556 (2002) and Apprendi v. New Jersey,, 530 U.S. 466, 120 S.Ct. 2348,
147 L.Ed.2d 435 (2000), that Maryland’ s method of execution, lethal injection, violates the
Eighth Amendment and the M aryland Declarati on of Rights, and that the del egati on of power
to the Commissioner of Correctionsto carry out the death sentence authorized by § 2-303(1)
violates Articles 8 and 16 of the Maryland Declaration of Rights.

The Circuit Court for Anne Arundel County held a hearing on Borchardt’s Petition
for Postconviction Relief and granted Borchardt a new sentencing proceeding.

A. Defense Counsel’ s Strategy

William Kanwisher, one of Borchardt’s defense dtorneys testified at the
postconviction proceeding that Borchardt' s def ense team tried the guilt/innocence phasewith
an eye toward building a case for mitigation at sentencing. Borchardt had two attorneys at
trial—David Henninger and William Kanwisher. The record reflects that Henninger was
lead counsel during the guilt/innocence phase, and Kanwisher was lead counsel at
sentencing. Only Kanwisher testified at the postconviction proceeding.

The State had a strong case against Borchardt, which included physical evidence
recovered at and near the crime scene implicating Borchardt and a detailed confession.
Therefore, defense counsel explored therol e of JeanneCascio intheOhler murders. Because

of statements that Cascio made to Patricia Garcia, along-time friend of Cascio’s, defense



counsel pursued the strategy that Cascio was likely aprincipal in the first degree, at least as
to the murder of Mrs. Ohler.

At sentencing, defense counsel argued “lingering doubt”? to the jury in an effort to
undermine the State’s case for principalship and to highlight Cascio’ s role in the murders.®
In addition, defense counsel presented testimony of witnessesto providethejury with abasis
for finding both statutory and non-statutory mitigators. The defense presented evidence of
Borchardt’ s severe health problems, including organic brain impairment, and the depraved
physical, psychological, and sexual abuse to which his stepfather subjected him, and his

mother tacitly observed.

Lingering doubt, orresidual doubt, has been described by the United States Supreme
Court as“alingering uncertainty about facts, a state of mind that exists somewhere between
beyond areasonable doubt and absolute certainty.” Franklinv. Lynaugh, 487 U.S. 164, 188,
108 S.Ct. 2320, 2335, 101 L.Ed.2d 155 (1988) (O’Connor, J., concurring) (internal
guotationsomitted). See also State v. Hartman, 42 S.\W.3d 44, 57 (Tenn. 2001) (explaining
that residual doubtis established by proof that casts doubt on the defendant’s guilt and is not
limited to proof that mitigates the defendant’s culpability for the crime). Although the
United States Supreme Court has concluded that, because lingering doubt does not pertain
to a capital defendant’s character, record, or a circumstance of the offense, a capital
defendant has no constitutional right to have such doubts considered as a mitigating factor,
Franklin, 487 U.S. at 174, 108 S.Ct. at 2327, the Court has noted that defense counsel may
argue lingering doubt to the sentencing jury. See id. at 174-75, 108 S.Ct. at 2327.

In the instant case, Kanwisher raised and argued, without objection, lingering doubt
as amitigating factor to the sentencing jury.

% One of the death penalty aggravating factors alleged by the State was that Borchardt
committed more than one offense of murder in the first degree arisng out of the same
incident. See Md. Code (2002, 2005 Cum. Supp.), 8 2-303(g)(ix) of the Criminal Law
Article.

-6-



B. Guilt/Innocence Phase

Part of defense counsel’ sstrategy wasto convincethejury that Borchardt’ sgirlfriend,
Jeanne Cascio, wasthe violent one and that she wasthe principal in the first degree asto the
murder of Mrs. Ohler.* To support this argument, the defense called as a witness Patricia
Garcia, afriend of Cascio’ s, with theintent to present evidencethat Garciastated that Cascio
used a knife to stab Mrs. Ohler.

Dr. CarlosZigel, aninternistin private practice, testified attrial regarding Borchardt’s
numerous medical problems. Dr. Zigel, though he did not meet with Borchardt personally,
reviewed Borchardt’ smedical records from 1990 to 1997, and testified that Borchardt was
afflicted with hepatitis C, coronary artery disease, and insulin dependent diabetes. Dr. Zigel
testified that Borchar dt has experienced chronic pain in hisneck f or approximately ten years
from an accident that resulted in a herniated disk. At sentencing, defense counsel called Dr.
Zigel to explain Borchardt’s medical problems. In his testimony, Dr. Zigel included
descriptions of each of B orchardt’ s ailments and explained that Borchardt’ s conditionswere
chronic.

To establishthat Borchardt was suffering the effects of withdrawal from heroin a the
time of the murders, and to explain how his ability to give a voluntary confession was

affected, defense counsel called Dr. Jeffrey Janofsky, a psychiatris, and member of the

* Jeannie Cascio was indicted for the Ohler murders and tried separately. She was
convicted and sentenced to life without parole. The State did not consider her aprincipal in
the first degree and thereforedid not file a death penalty notice.
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faculty at The Johns Hopkins University and University of Maryland medical schools, who
reviewed Borchardt’s medical records and conducted two clinicd interviews with him.
Based on hisreview of B orchardt’ s medical records, a stipulation at trial that Borchardt used
0.1 grams of heroin per day, and the clinical interviews he conducted, Dr. Janofsky
concluded that Borchardt suffered from heroin dependency at the time of the murders.
C. Sentencing Phase

Dr. Thomas Hyde, Ph.D., M.D., board certified neurologist, and an ex pert witnessin
other capital cases in Maryland and throughout the country, testified regarding Borchardt’s
neurological problems. He explained that he conducted a comprehensive neurological
examination of Borchardt and determined that Borchardt had organic brain impairment.

Defense counsel called Bill Borchardt, Borchardt s brother, and Lawrence Michael
Borchardt, Jr., Borchardt’s son, to present social history testimony. From the testimony of
appellee’s son, the jury could have reasonably inferred that appellee had family members
who loved him and would be impacted by hisdeath. Borchardt’s son testified that he would
“bethere” for hisfather if his father were sentenced to life without parole instead of death,
that he loved his father, and that he did not know if he would be able to “handle it
emotionally” if his father were sentenced to die

Bill Borchardt, alicensed social workerand certified chemical dependency counselor,
painted a grim picture of appellee’ supbringing and early family life. Hetestified that their

parents divorced when the children were five or six. Bill explained that his mother took the



children without any notice to an unfamiliar apartment and told them that the man living
there was going to betheir new father. Upon meeting the brothersforthefirst time, the man
beat appellee with a metal curtain rod because of an incident that occurred between the
brothers earlierin theday. Bill testified that their stepfather would beat them with “ anything
that came within hisreach,” including a switch, abelt, adog leash, a curtain rod, and a cord
from alamp. The brothers w ere sent to their room without being permitted to eat for days.
As a punishment for stealing an apple from a street vendor when they were hungry, the
stepfather forced appellee to go outside the house wearing adress, in front of Bill and three
female neighbors. Before he wasforced tow ear the dress, Lawrenceinformed Bill that their
stepfather had pulled his pants down and rubbed his genitalia on his buttocks. Bill testified
that a few years after that incident, his brother was sent home from school for the
“inappropriate touching” of afemale. As aresult of a court delinquency finding for this
sexual offense as a juvenile, Bill testified that Lawrence was committed to Spring Grove
hospital.

In addition to the constant abuse, Bill explained to the jury that, due to the actions of
the stepfather, the family life was very unstable. The stepfather forced the family to move
frequently. The brothers and their mother were not permitted by their stepfather to see other
family members, with the exception of their grandmother, whom he thought she was going

to leave them money.



Defense counsel explored the reasons why Bill’s life turned out so differently from
his brother’s life, explaining that he had several role models who had made a differencein
his life, and that Lawrence was exposed to individuals who did not provide as positive an
influence. Bill testified that he spent time away from the family, serving as a marine in
Vietnam, and sought help for hisow n alcohol addiction through A lcoholics Anonymous. He
affirmed his support for his brother. The State did not cross-examine Bill Borchardt, and a
the postconviction hearing, Kanwisher testified that Bill wasemotional during his testimony.

In closing argument at sentencing, to counter a defense argument for mitigation, the
State emphasized that Borchardt would constitute a future danger, even while incarcerated,
and that Borchardt could appreciate the criminality of his conduct when he murdered the
Ohlers. The prosecution reviewed Borchardt’s extensve criminal record set outin the pre-
sentence investigation report, and the threats Borchardt had made against several people,
including Officer Bruce Kurtz and his family. During appellee’ sincarceration, prior totrial,
an incident report reveal ed tha he had threatened to cut the eyesand heart out of a nurse who
was trying to administer insulin to him. Borchardt told Baltimore County detectives who
were interviewing him concerning the Ohler murders that he had a“taste for blood” and that
he would continue to kill, whether or not he was incarcerated. Finally, the State reminded
the jury that Borchardt had threatened his son with physical harm if his son did not sell
furnitureto pay bills. TheState contended that the Ohler murderswere goal -oriented crimes

committed by a drug addict to obtain money for drugs.
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In the defense’s closing argument to the sentencing jury, Kanwisher emphasized

nb

“lingering doubt,” > Borchardt’ s social history and health problems, including organic brain
impairment, and argued that the jury could find two statutory mitigatorsin addition to non-
statutory mitigators. Kanwisher argued that Borchardt had organic brain impairment,

untreated, at the time of the murders, and was experiencing withdrawal from heroin

®> K anwisher explained lingering doubt to the sentencing jury in his opening statement
as follows:
“Lingering doubt meansthat at this stage you all have found him guilty of first
degree murder, and felony murder and robbery with a deadly weapon. My
guestion to you is are you sure? My question to you is there some ticklish
placein your stomach, isthere some small piece of you that saysl’m not really
quite sure exactly w hat happened in that house; I’ m not quite sure exactly who
did what and why in that house? If you find that place, if you fed that, fine.
If you understand that, then you have found lingering doubt. And if you find
lingeringdoubt, ladiesand gentlemen, | submit to youin the strongest possible
terms, | can’t say it any stronger, that’ senough. That’senoughto givehimlife
without parole and send him to that fetid, stinking cell. Because nobody wants
to make amistake. Nobody wants to make this kind of mistake.”
He reiterated the case for lingering doubt during the closing as follows:

“If at some point, some stage, you have reached some state of uncertainty as
to what went on in that house on that day, who participated, and how and why,
that, ladies and gentlemen, isalingering doubt. And | suggest to you that the
evidence in this case supports finding of a mitigator called lingering doubt.
Mr. Borchardt’ s statement that came into evidence at theguilt/innocence was
replete with lies. Detective West told you that from the witness stand. Every
time he said Jeanne was not involved, it was a lie. And, as | told you in
opening statement, there was nothing more important to Mr. Borchardt than
protecting Jeanne Cascio. He loved her more than he loved himself, and he
would do anything to protect her. And the evidence is dear that she was
participating. Yet hesaid over and over, consistently, she was not involved.”
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dependency, either of which was sufficient to find that Borchardt could not appreciate the
criminality of his actions.®

Kanwisher maintained that aforty-eght year old man with the chronic, severe health
difficulties of Borchardt would not be a danger in prison, and that he would more likely
becomethevictim of other inmates. Kanwisher noted that appell eetriedfrequentlyto protect
his girlfriend, Jeanne Cascio, and claimed that Cascio’ srole in the murders had never been
explained fully, which should create lingering doubt. The testimony of Bill Borchardt
reveal edtothejurytheextent tow hich appelleewas“humiliated, physically abused, sexually
abused, [and] psychologically abused,” and because of this, Kanwisher argued, appellee’s
capacity to act a responsible adult was impacted significantly. In conclusion, Kanwisher
emphasized Borchardt’ s physical, medical, social, and psychol ogical problems as a basisfor
the jury to impose a sentence of life without parole as an act of mercy. The jury sentenced
Borchardt to death, and the trial judge imposed sentences for the two counts of robbery with
a deadly weapon.

After this Court affirmed B orchardt’s convictions on direct appeal, Borchardt filed

his Petition for Postconviction Relief. The Circuit Court for Anne Arundel County granted

® Kanwisher’ sdiscussion of Borchardt’sorganic brain impairment and withdrawal at
the time of the murders was an attempt to generate a statutory mitigator. See Md. Code
(2002, 2005 Cum. Supp.), 8 2-303(h)(2)(iv) of the Criminal Law Article (“the murder was
committedwhilethe capacity of the defendantto appreciatethe criminality of thedefendant’ s
conduct or to conform that conduct to the requirements of law was substantially impaired due
to emotional disturbance, mental disorder, or mental incapacity”).

-12-



Borchardtrelief, ordering anew sentencing proceeding. The postconviction court concluded
as follows:

“For the reasons described above, Petitioner is granted
postconviction relief based on the ineffective assistance of
counsel due to trial court’s decisons at sentencing regarding
Pam Taylor, Dr.Lawrence Donner, Dr. ThomasHyde, theorder
of his witnesses, and the lack of additional presentation of
evidence regarding the unlikelihood for future dangerousness.
Petitioner is also granted postconviction relief based on
ineffective assistance of counsel resulting from the cumulative
effect of these decisions.”

W e granted the State’ s application f or leave to appeal to consider whether the Circuit
Court erred in holding that Borchardt was denied effective assistance of counsel in the
sentencing proceeding. We have rephrased the question presented as follows:’

I. Did the Circuit Court err in finding that sentencing counsel
was constitutionally ineffectivein failing to call PamelaTaylor,
as a mitigation specialig or in failing to ask her to prepare a
social history report?

[I. DidtheCircuit Court err in finding that sentencing counsel
was constitutionally ineffective in failing to call Dr. Lawrence
Donner as an expert witness or failing to either videotape his
testimony or call another expert in neuropsychology?

" The State presented the following question in its Application for Leave to Appeal:
“Did the Circuit Courtfor Anne Arundel County errin finding that sentencing
counsel was constitutionally ineffective in failing to call Pam Taylor as a
mitigation specialist and/or in failing to ask her to prepare a social history
report; in failing to cdl Dr. Lawrence Donner as an expert witness or failing

to either videotape histestimony or call another expert in neuropsychology; in
failing to present evidence relative to future dangerousness; in agreeing to

limit the testimony of Dr. Thomas Hyde; and in finding that there was
cumul ative prejudice as a result of counsel’ srepresentaion?’
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[11. Did the Circuit Court err in finding that sentencing counsel
was constitutionally ineffective in failing to present evidence
relative to future dangerousness?

V. Didthe Circuit Court err in finding that sentencing counsel
was constitutionally ineffective in agreeing to limit the
testimony of Dr. Thomas Hyde?

V. Did the Circuit Court err in finding that sentencing counsel

was constitutionally ineffective because there was cumulative
prejudice as a result of counsel’s representation?

The principles applicable to areview of a claim of ineffective assistance of counsel
are well-established. See Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984); Walker v. State, 391 Md. 233, 892 A.2d 547 (2006); Mosley v. State,
378 Md. 548, 836 A.2d 678 (2003). A defendant claiming ineffective assistance of counsel
must show (1) that counsel’s performance was deficient, i.e., that the representation fell
below an objectivestandard of reasonableness, and (2) that there is areasonable probability
that, but for counsel’ sunprofessional errors, the result of the proceedings would have been
different, i.e., a probability sufficient to undermine confidence in the outcome. See
Strickland, 466 U.S. at 687-88, 694,104 S.Ct. at 2064, 2068; Walker, 391 Md. at 245-46, 892
A.2d at 554. Inotherwords, in order to satisfythe prejudice prong of Strickland, adefendant
must show that, but for counsel’ s errors, there is a“ substantial possibility” that the result of

the proceedingswould havebeen different. Bowers v. State, 320 Md. 416, 426-27, 578 A.2d
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734, 739 (1990). The deficient performance inquiry includes a *“context-dependent
consideration of the challenged conduct as seen ‘from counsel’ s perspective at the time.””
Wigginsv. Smith,539 U.S. 510, 523, 123S.Ct. 2527, 2536, 156 L .Ed.2d 471 (2003) (internal
citations omitted). In reviewing an ineffective assistance of counsel claim, scrutiny of
counsel’ s performancemust be highly deferential. See Strickland, 466 U.S. at 689, 104 S.Ct.
at 2065; Walker, 391 M d. at 246, 892 A.2d at 554; Oken v. State, 343 Md. 256, 283, 681
A.2d 30, 43 (1996) (Oken II). We noted in Oken II that courts should not second-guess
decisions of counsel, stating as follows:

“Judicial scrutiny of counsel’s performance must be highly

deferential. It is all too tempting for a defendant to second-
guess counsel’ s assistance after conviction or adversesentence,

and it is all too easy for a court, examining counsel’ s defense
after it hasproved unsuccessful,to conclude that a particul ar act
or omission of counsel was unreasonable. 4 fair assessment of
attorney performance requires that every effort be made to

eliminate the distorting effects of hindsight, to reconstruct the

circumstances of counsel’s challenged conduct, and to evaluate

the conduct from counsel’s perspective at the time. Because of

the difficultiesinherent in making the evaluation, a court must

indulgeastrong presumption that counsel’ sconduct fallswithin

thewiderange of reasonable professional assistance; that is, the
defendant must overcome the presumption that, under the
circumstances, the challenged action might be considered sound

trial strategy.”

Oken II, 343 Md. at 283-84, 681 A.2d at 43 (quoting Strickland, 466 U.S. at 689, 104 S.Ct.
at 2065) (emphasis added) (internal quotations omitted).
The Supreme Court has “declined to articulate specific guidelines for appropriate

attorney conduct and instead emphasized that ‘ [t]he proper measure of attorney performance
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remains simply reasonableness under prevailing professional norms.”” Wiggins, 539 U.S.
at 521, 123 S.Ct. at 2535 (internal citations omitted). The Supreme Court, in Rompilla v.
Beard,545U.S. 374,125 S.Ct. 2456, 162 L .Ed.2d 360 (2005), made clear that in judging the
defense investigation, “hindsight is discounted by pegging adequacy to ‘counsel’s
perspectiveat thetime’ investigative decisions are made, and by giving a‘ heavy measure of
deferenceto counsel’ sjudgments.’” Id. at 381, 125 S.Ct. at 2462 (internal citations omitted).
Even though the standard of reasonableness spawns few hard-edged rules,
nonethel ess, before counsel makes a strategic decision, that decision must be founded upon
adequate investigation and preparation. When we review and evaluate defense counsel’s
performance, we assess the reasonabl eness of counsel’s decisions and the reasonabl eness of
the investigation underlying each decision. Before deciding to act, or not to act, counsel
must make a rational and informed decision on strategy and tactics based upon adequate
investigation and preparation. The Strickland Court, in discussing strategic choices, pointed
out as follows:
“[S]trategic choices made after thorough investigaion of law
and facts relevant to plausible options are virtually
unchallengeable; and strategic choices made after less than
complete investigation arereasonabl e precisely to the extent that
reasonable professional judgments support the limitations on
investigation. In other words, counsel has a duty to make
reasonable investigations or to mak e a reasonabl e decision that
makes particular investigations unnecessary. In any
ineffectivenesscase, aparticular decision not to investigate must

be directly assessed for reasonablenessin all the circumstances,
applyingaheavy measure of deference to counsel’ sjudgments.”
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Strickland, 466 U.S. at 690-691, 104 S.Ct. at 2066.

Capital defense counsel has an affirmative duty to pursue mitigating evidence and to
conduct an appropriate investigation into potential mitigating factors Accordingly, “our
principal concern in deciding whether [counsel] exercised reasonabl e professional judgment
is. .. whether the investigation supporting counsel’s decison not to introduce mitigating
evidence of [the defendant’s] background was itself reasonable.” Wiggins, 539 U.S. at
522-23, 123 S.Ct. at 2536 (emphasisin original) (internal quotations and citations omitted).
“In assessing counsel’s investigation, we must conduct an objective review of their
performance, measured for ‘reasonableness under prevailing professional norms.”” Id. at
523, 123 S.Ct. at 2536 (quoting Strickland, 466 U.S. at 688, 104 S.Ct. at 2065). More recent
American Bar Association Guidelinesthat the United States Supreme Court hasrecognized
as reflecting prevailing professional norms emphasize that “investigations into mitigating
evidence ‘should comprise ef forts to discover all reasonably available mitigating evidence
and evidence to rebut any aggravating evidencethat may be introduced by the prosecutor.’”
Wiggins, 539 U.S. at 524, 123 S.Ct. at 2537 (emphasis in original) (quoting American Bar
Association, Guidelines for the Appointment and Performance of Counsel in Death Penalty
Cases § 11.4.1(C), at 93 (1989)).

In Wiggins, the Supreme Court considered defense counsel’s responsibility to
investigate and present mitigating evidence at a capital sentencing proceeding. The Court

reversedthe United States Court of Appealsfor the Fourth Circuit, which had concluded that
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this Court in Wiggins v. State, 352 Md. 580, 724 A .2d 1 (1999), did not unreasonably apply
clearly established law in rgecting Wiggins Sixth Amendment claim.

In Wiggins, defense counsel’ s strategy in the sentencing proceeding wasto convince
the jury that Wiggins was not a principal in the first degree in the killing of Ms. Florence
Lacs, apredicate for the death penalty, or to raise areasonable doubt in that regard. Having
decided primarilyto contest principal ship at sentencing, Wiggins' attorneysdid notintroduce
any evidence of Wiggins life history or family background during the sentencing
proceeding. Before making this decision, counsel obtained from a psychologist a report that
revealed the defendant’s 1Q, his difficulty in coping with difficult situations, and that he
exhibited features of a personality disorder. Wiggins, 539 U.S. at 523, 123 S.Ct. a 2536.
Defense counsel also obtained a copy of the defendant’ s presentence investigation report,
which included a single page describing the defendant’s personal hisory and containing
information of Wiggins's “misery as a youth” and the time he spent in foster care. Id.
Defense counsel also had a copy of Baltimore City Department of Social Servicesrecords
documenting Wiggins's placements by that organization. Id.

The Supreme Court determined that the decision by Wiggins' counsel not to expand
their investigation beyond those records failed to meet either the professional gandards
prevailing in Maryland at that time or the standards for capital defense work set out by the

American Bar Association. Id. at 524-25, 123 S.Ct. at 2536-37. The Court pointed out that
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it was not second-guessing defense counsel’ s decision to pursue one strategy over another,

noting as follows:

“Our principal concern in deciding whether [def ense counsel]
exercised ‘reasonable professional judgment’ is not whether
counsel should have presented a mitigation case. Rather, we
focus on whether the investigation supporting counsel’s decision
not to introduce mitigating evidence of Wiggins’ background
was itself reasonable.”

Id. at 522-23,123 S.Ct. at 2536 (internal citations omitted) (emphasis added). The Supreme
Court concluded that counsd, who failed to investigate information likely relevant to
Wiggins's mitigation case in a Department of Social Services report, “abandoned their
investigation of petitioner s background after having acquired only rudimentary knowledge
of his history from a narrow set of sources.” Id. at 524, 123 S.Ct. at 2537. As aresult,
defense counsel “chose to abandon their investigation at an unreasonable juncture, making
afully informed decision with respect to sentencing srategy impossible.” Id. at 527-28, 123

S.Ct. at 2538. The Court stated as follows:

“Infinding that [defense counsel’ s] investigation did not
meet Strickland s performance standards, we emphasize that
Strickland does not require counsel to investigate every
conceivable line of mitigating evidence no matter how unlikely
the effort would be to assig the defendant at sentencing. Nor
does Strickland require defense counsel to present mitigating
evidence at sentencing in every case. Both conclusions would
interfere with the *constitutionally protected independence of
counsel’ at the heart of Strickland. We base our conclusion on
the much more limited principle that ‘strategic choices made
after lessthan completeinvestigation are reasonable’ only tothe
extent that ‘reasonable professional judgments support the
limitations on investigation.” A decision not to investigate thus
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‘must be directly assessed for reasonableness in all the
circumstances.’

“Counsel’ s investigation into Wiggins's background did
not reflect reasonable prof essional judgment. Their decision to
endtheir investigation w henthey did w asneither consistent with
theprofessional gandardsthatprevailedin 1989, nor reasonable
in light of the evidence counsel uncovered in the social services
records—evidencethat would have led areasonably competent
attorney to investigate further.”

Id. at 533-34, 123 S.Ct. at 254 1-42 (internal citations omitted).

1.

The State’s argument as to all of Borchardt’s claims of error is that Borchardt was
well-represented by experienced and able defense counsel. At the postconviction proceeding,
the State presented evidence as to defense counsel’s experience. William Kanwisher,
counsel at the sentencing proceeding, had been involved in five prior capital cases that had
gone to trial. He had worked as a Public D efender investigator on several capital cases
before he became a lawyer, and as an attorney in that office, he worked initially with the
mental health unit of that office. He wasvery experienced in mental health issuesin capital
cases and was familiar with the ABA guidelinesin capital cases asto mitigation specialists.
He testified in part as follows:

“My main duties as lawyer responsible for sentencing
was to investigate as best | could mitigation, mitigation in the
broadest possible sense, including mental health issues, taking
in and hiring a social worker to do a social history, to perform
interviews, collect documents, and come up with a social

history.
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“It was also my job to, as best as possible, try and make
sure that the trial of the guilt-innocence portion of the case
would not detract from the sentencing and also that it would, in
some degree, highlight issues that we would like to accentuate
within the case. My responsibility aswell wasto — | probably
did more client contact than my co-counsel. | personaly,
because | have the background in actually interviewing and
doing mitigation development, interviewed some witnesses on
my own. | tried to develop arelationship with Mr. Borchardt’s
brother, who was in many ways the most interested rd ative of
his family.”

David Henninger, Kanwisher’'s co-counsel, was the lead counsel during the
guilt/innocence phase. He did not testify at the postconviction proceeding, but the State
entered into evidence his affidavit, which stated as follows:

“l, David P. Henninger, do hereby affirm under the
penalties of perjury that the following facts are true.

“l am apracticing attorney admitted to the practice of law
inthe State of Maryland. | was an Assistant State’ s Attorney for
approximately eight years beginningin 1976. Sinceleaving the
State’s Attorney Office | have been in private practice. My
practice isalmost exclusively criminal defense.

“I first defended a death penalty case in 1983. | have
been trial counsel in approximately twelve death qualified
murder casesin Maryland. | have also beenthe primary defense
counsel in three death qualified Federal cases.

“I have tried over one hundred criminal jury trials and
significantly more bench trialsin my career.”

The State’s main argument is that one of Kanwisher’s overriding concerns in the
sentencing proceeding wasto avoid opening thedoor to the problemsregarding Borchardt’ s

background, history of violence and future dangerousness. He particularly wished to avoid
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providing the State an opportunity to conduct a mental health examination of Borchardt and
toavoidtheintroductioninto evidence of very damaging information contained within States
Exhibit 6, 7, and 8. Kanwisher believed that the trial judge might have ruled that the
documents were admissible because thetrial court “wasn’t very helpful to the defenseinthis
situation.” The State maintains that the postconviction court’ s ruling was second-guessing
of defense counsel’ sstrategy, lacking deference to counsel’ s decisions, and was simply “the
distorting effects of hindsight,” areview standard to be eschewed.

Borchardt arguesthat the postconviction court wasnot clearly erroneousin itsfactual
findings, and that, throughout the preparation of themitigation case, defense counsel neither
made reasonabl einvestigationsnor reasonabledecisionsnot to investigate. Hemaintainsthat
during sentencing, defense counsel’s presentation of evidence did not include essential
mitigatingcontent, and that thejury heardmostly harmful,unrebutted information about him.
Borchardt argues that defense counsel’ s decisions not to call important witnesses, such as a
mitigation specialist or aneuropsychologist, or agreeing to limit awitness's testimony were
not made after athorough investigation of the plausible, strategic options avail able, and thus
were unreasonable. Borchardt argues, in sum, that the postconviction court was correct in
finding that sentencing counsel’s failure to present some form of mitigating evidence as to
Borchardt’ s unlikelihood for future dangerousness was objectively unreasonable.

A. Did the Circuit Court err in finding that sentencing counsel was constitutionally

ineffective in failing to call Pamela Taylor, as a mitigation specialist or in failing to ask
her to prepare a social history report?
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The Circuit Court held that Borchardt was denied eff ective assistance of counsel,
stating as follows:

“Counsel’ sfailuretoinvestigate or substantiate State’ s Ex hibits
6, 7, and 8, his speculaive belief that Judge Howe [the trial
judge] would have allowed the State to improperly cross-
examine Pam Taylor on future dangerousness, hisfailureto ask
Pam Taylor to prepare asocial history report despitethe fact that
Ms. Taylor had enough information to do so and counsel had the
funds to compensate her for it, and his failureto admit a socid
history report into evidence and/or call her as a witness were
objectively unreasonable decisions, made after a limited
investigation of the facts, which prejudiced Petitioner at
sentencing.”

The postconviction court described State’ s Exhibit No. 6 as follows:

“First, State’ s Exhibit 6 isentitled * Report of Investigation’ and
dated December 21, 1998. The Report contains statements
Petitioner made to Detective West indicating that Petitioner
alone was responsible for killing the Ohlers and that Jeanne
Cascio should be released. He further stated that he ‘has the
taste of blood in his mouth and wants to keep killing.['] It did
not matter whether it be inside the jails or on the outside as a
free man. He said that for the past several weeks, he has been
waiting to hurt someone. He had a friend of his, Paul
Winebrener, sharpen his knife. He described it as being sharp
asarazor. Hefurther stated that he had been waiting to use the
knifeand that it performed well. ‘ The knife went through their
[the Ohlers’] clothing and bodies like butter.””

The court described State’ s Exhibit No. 7 as follows:

“Next, State’s Exhibit 7 is entitled Report of Investigation and
is dated December 3, 1998. In the Report, Petitioner asked
Detective Jay Landsman whether Petitioner's son had yet
recanted his previous statement regarding Jeanne Cascio’'s
whereabouts during the incident. Detective Landsman replied
that he had not conf irmed the particularsabout Petitioner’ sson’s
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statement but that he had, as of yet, been unable to clear Jeanne
Cascio. In response, Petitioner replied ‘he was going to have
one of his Pagan friends kill his son.” He further stated he had
‘nothing to lose because he wants to get the death penalty.’”

The court described State’s Exhibit No. 8 as follows:

“Third, State’s Exhibit 8 contains another statement Petitioner
made to Detective Jay Landsman on December 8, 1998 in which
he implicated himself in themurder of two peoplewhose bodies
were allegedly buried behind ahouse in Kingsville, astheresult
of acontract murder Petitioner participated in sometime around
October of 1987. Petitioner also told Detective L andsman about
a murder he claimed to have committed on Falls Road in
Baltimore City somewhere between 1974 and 1976. The State
established that Mr. Kanwisher had knowledge of the contents
of each of these three exhibits at the time of sentencing but that
the information was never presented to the jury. Finally, the
State elicited from Mr. Kanwisher that Petitioner had al so made
statements to police officers that he belonged to a motorcycle
group called thePagans. Mr. Kanwisher also had knowledge of
this fact at the time of sentencing and the information never
came before the jury.”

Pamela Taylor was a psychiatric social worker, hired in 2000 by Borchardt’ s defense
counsel to prepare a social history of Borchardt. She conducted an invegsigation and

provided counsel with areport summarizing her findings.® Kanwisher did not call Taylor as

8 In a letter to Kanwisher, dated April 27, 2000, Taylor provided the following
summary of her findings prior to trial:
“Upon your request, | have conducted a psychosocial invegigation of
the above client’s background. Over the past months | have had the
opportunity to conduct in-depth clinical interviews with the defendant and
members of hisfamily. In addition, | have reviewed the records provided by
you.
“Myinvestigation hasreveal ed that Mr. Borchardt suffered atraumatic
(continued...)
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awitness at the sentencing proceeding. He testified at the hearing as to the reasons that he

did not call her:

“[T]he reason we didn’t call Pam Taylor was because we were
concerned about opening up doors on cross-examination. There
were, aswe said, a number of different situations and problems
regarding Mr. Borchardt. And doing sort of the cost benefit
analysis of putting her on, what she could present, what we
could present by potentially other sources, and the possible
downside of cross-examination, wefelt in that analysis that we
wouldn’t call her.”

Kanwisher was concerned that Pamela Taylor’s testimony would open the door on cross-
examinationto harmful informationabout Borchardt’ s background, hiscriminal history, and
the statements he had made. He also believed tha Bill Borchardt s testimony, a social

worker and Borchardt’ s brother, essentially covered the sameground as Taylor’ s, without the

8(...continued)

childhood which was marked by physical, sexual, and emotional abuse. Both
biological parents were alcoholic and his formative years experienced as
overwhelmingly harsh and chaotic. He did not have the benefit of basic
emotional supports to buffer these adversities, and accordingly remained
socially isolated and depressed from an early age.

“It is my professional opinion that these early formative experiences
had a significantimpact on how M r. Borchardt came to experience the world,
and on his later functioning. Internally, he carried much shame and anger
about hislife. Hewasdistrustful of others and showed an inability to sustain
meaningful relationships. Asaprimary coping strategy, heimmersed himself
from ayoung age in alcohol and drug abuse. It isclear that both his impaired
personality organization and severe heroin addiction played significant roles
in the offense tha ultimatdy ensued.

“Thank you for the opportunity to work on this case. Please do not
hesitate to contact me should there be anything further needed.”
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risk connected to Taylor. Bill Borchardt’s testimony was described by Kanwisher as
compelling and emotional .’

Before this Court, the State argues that defense counsel made a drategic choice to
present Lawrence Borchardt’ ssocial historythrough Bill Borchardt because Bill’ stestimony
would be more effective than that of a mitigation specialist, who did not have first-hand
knowledge of the abuseto which Lawrencewas subjected. The State maintainsthat because
Bill Borchardt was such an effective mitigation witness, the prosecution chose not to cross-
examine him. Based on the opinions that the mitigation specialist would have offered at
sentencing, the door would have been opened for the State to cross-examine her about
damaging aspects of Borchardt s social history, including prior convictions, threats that he
made, and other murders to which he had admitted to committing.

Borchardt argues that defense counsel’s mitigation investigation was incomplete
because defense counsel did not call the mitigation specialis as a witness or put her social
history report before the jury, and notes that defense counsel did not ask her to complete a
social history report for their review before deciding not to call her as a witness. With

respect to defense counsel’s concern that the mitigation specialist would have been subject

® Kanwisher testified at the postconviction hearing that he thought the benefits in
calling Borchardt s brother were that “[h]e cried. He was very emotional. He pled for his
brother’s life.” The State represented before the postconviction court that it chose not to
cross-examine Bill Borchardt “because he was so compelling, that he sobbed through his
testimony, that he begged for his brother’s life, something Pam Taylor could not have done,
that the State wanted to get him out of the courtroom as quickly as possible.”
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to cross-examination regardingfuture dangerousness, appellee arguesthat it wasobjectively
unreasonable for defense counsel not to investigate the accuracy or the admissibility of the
additional evidence that might have been admitted on the issue, and points out that some
evidenceon future dangerousness was before thejury through the pre-sentenceinvestigation
report and camein al so during the guilt/innocence phase and the sentencing phase. Appellee
provides additional mitigating evidence that he believes Taylor’s social history report or
testimony would have put before the jury, including specific examples of abuse and
additional details of Borchardt’s family history, and an explanation pertaining to the
significant 1Q difference between Lawrence and Bill. Appellee argues also that the
mitigationspecialis could have explained “ the series of great misfortunesAppellee suffered
and link them in arational way to his current state of functioning,” which appellee’ s brother
did not do during histestimony.

We hold that the posconviction court erredin finding sentencing counsel ineffective
by not calling Taylor asawitness. In this case, counsel conducted athorough investigation,
and based upon that information, made a strategic decision based upon the benefits and the
risksin deciding not to call the witness. This case is not like Wiggins, 539 U.S. 510, 123
S.Ct. 2527, or Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000),
cases relied upon by Borchardt and the postconviction court. Asthe Supreme Court has
often stated, reviewing courts should be “highly deferential” to the tactical decisions of

counsel. See, Strickland, 466 U.S. at 689, 104 S.Ct. at 2065. Asreflected by testimony at
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sentencing, defense counsel were aware of several sources of mitigating evidence before
deciding not to call the mitigation specialist, or requesting that she prepare a full social
history report. The report and testimony of Dr. Hyde mak e it apparent that defense counsel
knew of appellee’s physical and medical problems, as well as his brain injuries and
abnormalities. Bill Borchardt’s testimony reflects that defense counsel had knowledge of
appellee’s family life, and the frequent obstacles appell ee encountered throughout his life.
Before deciding not to call her, Kanwisher had multiple conversations with Tayl or about her
findings, and asked her to prepare a summary of them. Before trial, Taylor provided
Kanwisher with asummary of her findings. Based upon theinformation defense counsel had
uncoveredintheir investigation, their knowledge of the contents of the mitigation specialist’s
prospectivetestimony, and their strategy intended to prevent any social history witnessfrom
facing cross-examination damaging to Borchardt’s mitigation case, defense counsel’s
decision not to obtain a complete social history from the mitigation specialist, or call her to
testify at sentencing was an ex ercise of reasonable professi onal judgment. See Wiggins, 539
U.S. at 528, 123 S.Ct. at 2539 (stating that “[a]s we established in Strickland, * strategic
choicesmade after lessthan compl eteinvestigation are reasonable precisel yto the extentthat

"

reasonable professional judgments support the limitations on investigation.”” (internal
citations omitted)).

In addition, the question of whether to call a witnessis a question of trial strategy

ordinarily entrusted to counsel; therefore, we afford def ense counsel’ s decision not to call
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the mitigation speci alist great deference. See, e.g., Knight v. Spencer, 447 F.3d 6, 16 (1st Cir.
2006); Sanders v. Trickey, 875 F.2d 205, 212 (8th Cir. 1989); Trapnell v. United States, 725
F.2d 149, 155-56 (2d Cir. 1983); United States ex rel. Walker v. Henderson, 492 F.2d 1311,
1314-15 (2d Cir. 1974); In re Davis, 101 P.3d 1, 52 (Wash. 2004). T he decision not to call
awitness, however, must be grounded in a $rategy that advancesthe client’ sinterests. See
Pavel v. Hollins, 261 F.3d 210, 218-19 (2d Cir. 2001). If an attorney decides not to call a
witnesswithout regard for the client’ sintereds, that decisionisnot astrategic choice entitled
to deference. See id. at 219. See also Strickland, 466 U.S. at 690, 104 S.Ct. at 2066 (stating
that “strategic choices made after thorough investigation of law and facts relevant to
plausible options are virtually unchallengeable”). The United States Court of Appealsfor
the Second Circuit explained the extreme hesitancy of gppellate courts to second-guess
strategic decisions of defense counsel as follows:

“This special reluctanceis, inter alia, prophylactic. Although it
is clear ex ante that, in most cases, an attorney can provide
constitutionally adequate assi stanceto hisclient by pursuing any
number of trial strategies, strategic choices made by an attorney
whose client ends up being convicted have a way of looking
especially inadequate in the bright light of hindsight. But our
focusin analyzing the performance prong of Sixth Amendment
ineffective-assistance-of-counsel claims must be on the
reasonableness of decisions when they were made, not on how
reasonable those decisions seem in retrospect. Our articulated
reluctance to hold that an attorney’s strategic choices were
constitutionally deficient helpsto focususon thisimperative—it
disciplines our analysis by serving as a useful counterbalance to
the unconscious, inevitable impact of hindsight on our
decision-making.”
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Pavel, 2 61 F.3d at 217 n.9 (internal citations omitted).

At the postconviction hearing, Kanwisher testified that defense counsel were
concerned about opening the door during cross-examination of the mitigation specialist,
especially upon the issue of future dangerousness. He was particularly concerned about the
information contained within State’s Exhibits No. 6, 7, and 8, as well as his concern “ about
opening up doors on cross-examination.”

Kanwisher called other mitigation witnesses, who would not be subject to cross-
examination on the issue of future dangerousness, including Bill Borchardt, who provided
social history testimony, and Dr. Hyde, who provided medical testimony explaining
appellee’ simpaired intellectual capabilities.® In calling other mitigation witnesses bes des

Pamela Taylor, trial counsel made a strategic decision, which they thought to be in their

19 The complete social history report prepared by Taylor for the postconviction
proceeding contains evidence similar to the evidence admitted at the sentencing hearing
through other witnesses and avoided the damaging cross-examination feared by defense
counsel. Thesocial history report isconsistent with the information the mitigation specialist
discussed in her letter summarizing her findingsto trial counsel prior to sentencing, and not
materially different from mitigating testimony the jury heard from Bill Borchardt. The
evidence contained in the testimony and report of the mitigation specialist is cumulative of
evidence trial counsel presented to the jury, and thus, we reject appellee’s claim of
ineffectiveassistance of counsel for trial counsel’ sfailureto call themitigationspecialist to
testify. See Oken v. State, 343 Md. 256, 287, 681 A.2d 30, 45 (1996) (Oken II) (concluding
that “[w]e have made our own independent review of the record and find that the jury heard
substantial evidence of substance abuse” ); Gilliam v. State, 331 Md. 651, 679, 629 A.2d 685,
699 (1993) (Gilliam II). See also Hodges v. State, 885 S0.2d 338, 347 (Fla 2004) (holding
that “[t]he presentation of changed opinions and additional mitigating evidence in the
postconviction proceeding does not . . . establish ineffective assistance of counsel”).
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client’s best interests, which Kanwisher explained in his testimony at the pogconviction
proceeding.

In her social history report, Taylor concluded that gppellee’ supbringing and hisbelow
average intellectual capacity contributed to the difficulties he has had in functioning
throughout hislife. When counsel decided not to call Taylor as awitnessat sentencing, on
the basis of the summary of her findings Kanwisher had reviewed prior to trial, they knew
that Taylor was prepared to opine that Borchardt’s life and lack of intellectua capacity
inhibited his development, and that Borchardt’s abuse and heroin dependency contributed

to the Ohler murders.** If trial counsel had called T aylor at sentencing, the Statew ould have

" The curriculum vitae of the mitigation specialist indicates that she “has extensive
clinical experience and education in psychiatric social work with forensic specialty” and has
testified and prepared written reportsin both capital and non-capital criminal cases. Because
the mitigation gpecialist possesses such experience, it was not unreasonable for Kanwisher
to be concerned that she would be subject to cross-examination on such issues likely to
impact the jury’s view of Borchardt’ sfuture dangerousness. At the postconviction hearing,
themitigation specialistexplainedthat she could havetestified at sentencing as to the impact
of Borchardt’ s*“impaired personality problems” and*” traumas” on hisfunctioning throughout
hislife. The mitigation specialist’' s testimony on these issues would have invited the State
to explore alternative explanations for Borchardt’s behavior on cross-examination, and how
Borchardt’s problems would impact his potential for future dangerousness. Kanwisher’'s
concern that thetrial court would have permitted the State to cross-examine the mitigation
specialist as to Borchardt’s potential for future dangerousness was the main reason
Kanwisher decided not to call her. Healsotestified at the postconviction proceeding that Bill
Borchardt discussed in his testimony much of what the mitigation specialis would have
addressed without the prospects of a damaging cross-examination, because Bill was such a
sympathetic witness. Appearing against the backdrop of the mitigation investigation
conducted by trial counsel, and the mitigating evidence actually presented by trial counsel,
such a decision did not fall below an objective standard of reasonableness amounting to
deficient performance.
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had the opportunity to cross-examine her on the foundation of her opinions, the sources of
her research, and other factorspossibly contributing to Borchardt’ s“lifefunctioning” and his
murder of the Ohlers. Considering trial counsel’ s concerns regarding cross-examination of
the mitigation specialist in light of the mitigation case they did put on at trial, trial counsel
made areasonablestrategic choice not to call themitigation specialistat sentencing. Defense
counsel’ s strategy and concernswerereasonable. Even though some of the harmful evidence
came before the jury from other sources, it was not unreasonable or deficient performance
for counsel to strategically try to mitigate this damage by not reinforcing it through live
witnesses. Cf. Lenz v. Warden of Sussex I State Prison, 593 S.E.2d 292, 303 (Va. 2004)
(recognizing that information contained in reports from the various institutions in which
petitioner received treatment represents a “two edged sword” that can both assist and harm
petitioner).

Moreover, unlike in Wiggins, additional investigation by trial counsel in the instant
case would not have uncovered new mitigation evidence “that would haveled areasonably
competent attorney to investigate further.” Wiggins, 539 U.S. at 534, 123 S.Ct. at 2542. In
Wiggins, trial counsel’s mitigation inv estigation consisted simply of “tracking down” DSS
records, and their presentation of mitigating evidence contained no social history testimony,
despite the fact that counsel promised the sentencing jury that it would “hear that K evin
Wigginshashad adifficult life.” Id. at 526, 123 S.Ct.at 2538. Arguingthat more mitigation

witnesses should have been called and additional mitigation testimony should have been
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provided, as appellee does, is measurably distinct from trial counsel’ sfailure to investigate
social history, which was at issue in Wiggins. Distinguishing the failure to conduct a
mitigation investigation in Wiggins from the failure to put on a more comprehensive
mitigation case for the jury, the United States Court of Appeals for the Seventh Circuit
explained as follows:

“IU]nlike Wiggins, where [the postconviction] hearing revealed

extensive physical and sexual abuse which the court found was

unknown to counsel at sentencing but which likely would have

been discovered by counsel had they not shirked their

investigatory responsibilities, [petitioner] presented very little

evidence at the [postconviction] hearing which was materially

unknown to counsel. With respect to the ‘new’ evidence which

[petitioner] did introduce at the hearing—regarding the

significant impact of [petitioner’s] discovery of his adoptive

status, the extent of [petitioner’s] step-father’s alcoholism, and

his own use of al cohol—we cannot consider counsel’ sfailureto

uncover it deficient performance since these facts were at |east

referenced and/or generally presented to the jury during the

penalty phase by many of the same testifying witnesses.”
Connerv. McBride, 375F.3d 643, 663 (7th Cir. 2004). See also, Tucker v. Ozmint, 350 F.3d
433, 442 (4th Cir. 2003) (stating that “[a]lthough counsel should conduct a reasonable
investigationinto potential defenses, Strickland does not impose aconstitutional requirement
that counsel uncover every scrap of evidence that could conceivably help their client”
(internal quotations and citations omitted)).

The postconviction court erred in holding that Borchardt was denied effective

assistance of counsel by not cdling Taylor as a mitigation specialist or in not asking her to

prepare a more complete social history report.
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B. Did the Circuit Court err in finding that sentencing counsel was constitutionally
ineffective in failing to call Dr. Lawrence Donner as an expert witness or failing to
either videotape his testimony or call another expertin neuropsychology?

The Circuit Court held that Borchardt was denied effective assistance of counsd
because trial counsel did not call Dr. Donner as awitness and counsel failed to either obtain
a videotape deposition of Dr. Donner or to secure another neuropsychologist when counsel
learned that Dr. Donner would not be available to testify at the sentencing proceeding.

Dr. Donner is a clinical psychologist, who was hired by the Office of the Public
Defender to perform a pre-trial neuropsychological evaluation of B orchardt. In his report
that he sent to defense counsel, he stated that Borchardt had health problems, was asubstance
abuser, suffered from mood disorders and brain dysfunction, and that a the time of the Ohler
murders, Borchardt’ s “ capacity to conform his conduct to the requirements of the law was
substantially impaired as a result of mental incapacity, mental disorder, and emotional
disturbance.” He stated that Borchardt would be of no further danger if while imprisoned,
he was medicated and closely monitored.

Kanwisher discussed Dr. D onner’ sreport with him prior to sentencing, and concluded
that Dr. Donner’ stestimony “would have been somewhat problematic for us.” When asked
by postconviction counsel “[i]sn’t it afact that you didn’t call Dr. Donner because you did
not have him available for trial” Kanwisher explained as follows:

“The fact of the matter is that Dr. Donner’s testimony
would have been somew hat problematic for us. What we were

tryingto accomplishin the sentencing, realizing that there were
a number of, how should | put this, there were a number of
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potential pitfall sand problemsout there, that we were concerned
that he would open the door to some of those.

“Wewere trying to make sure that we didn’t do harmin
the sentencing as much aswe could. Wedidn’'t want to havethe
sentencing where there was a disproportionate amount of
emphasis placed on some of the things that Larry had said and
donein the past.”

Aswith Pamela Taylor, Kanwisher did not call Dr. Donner because he was concerned about
openingthedoor to unfavorableinformation during cross-examination, (such ashisdiagnosis
of antisocial personality disorder), and that he also wanted to avoid having Borchardt
examined by the State’s expert. His decision was based in part on his past experience in a
prior capital case. He explained his decision and concerns as follows:

“The State’ s expert, potential evaluating expert, was Dr.
Lawrence Raifman, who | had cross-examined in the John
Thanos case. Now in that case, he testified in the St. Mary’s
County sentencing. And as | recall, Dr. Raifman testified
without benefit of actually interviewing Mr. Thanos.

“Lurking in my mind through these decisions was the
potential that Raif man woul d not only—you know, that the State
would request an eval uation, but that Raifman [would] actually
show up and do what he did in Thanos, which is essentially
make a diagnosis and make findings based purely on a paper
record.

“Now wewould haveattacked it,obviously, because, you
know, he didn’t have a basis, or afirm basis, not the basis that
our experts would have had certainly. But to be fair, | was
concerned about Raifman.”

Before the postconviction court, Borchardt argued that Dr. Donner could have

testified to the existence of two mitigating factors: (1) that the murder was committed while
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defendant’ s capacity to appreciate the criminality of his conduct or to conform that conduct
to the requirements of law was substantially impaired due to emotional disturbance, mental
disorder or mental capacity, see 8 2-303(h)(2)(iv), and (2) that it is unlikely that the
defendant will engagein further criminal activitythat would be acontinuing threatto society.
See 82-303(h)(2)(vii). Borchardt also suggested that Kanwisher’ sfailure to call Dr. Donner
was not astrategic decision, butrather the result of ascheduling oversight and poor planning.

The State argued that sentencing counsel’s decision not to call Dr. Donner was a
sound tactical decision, and that such testimony would have opened the door to examination
and testimony by a State’s expert, particularly Dr. Raifman, whose testimony would have
been potentially devastating. The State also argued that calling Dr. Donner would have
opened the door to testimony discussing the information contained in State’ s Exhibits 6, 7,
and 8.

The postconviction court found deficient performance and prejudice to Borchardt in
counsel’s failure to present Dr. Donner’s testimony, either live or through videotape, or in
the alternative, for failing to secure another neuropsychologist. The court reasoned that Dr.
Donner, an extremely reputable and wel l-qualified expert, “woul d have thoroughly generated
and explained the two statutory mitigators he opines exist in Petitioner’s case . . . and his
opinionwould likely have carried great weight and credibility with thejury.” The court also
concludedthat, basedupon Dr. Donner’ stestimony, thatthere wasa scheduling mishap. The

court ruled as follows:
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“In the instant case, the Court finds it was an objectively
unreasonable strategic decision at the least, and a fatal flaw to
Petitioner’ s case at most, for Mr. Kanwisher to fail to put into
evidence two reasonably available statutory mitigators a
Petitioner’ ssentencing. 1t seemsobviousthat little else could be
more persuasive or effective in mitigation than evidence of any
one of the factors the Maryland Legislature has specifically
enumerated as statutory mitigators. The Court finds it
objectively unreasonablefor trial counsel tofail tointroducethis
evidence, regardless of the threat of Dr. Raifman’ stestimony or
what is contained in State’s Exhibits 6, 7 and 8. . . . Trial
counsel in Petitioner’s case simply backed away from the fight
by not introducing the statutory mitigators he had available to
him, contrary to hisduty asan advocate, particularly an advocate
in acapital casewith such overwhelming aggravating evidence
against his client.”

The court also concluded that trial counsel did not conduct areasonabl einvestigation
into hisdecision not to call Dr. Donner. The court found that Kanwisher had no knowledge
regarding Dr. Donner’ stestimony asto future dangerousness, that he did not consult with Dr.
Donner as to the impact of State’s Exhibits 6, 7, and 8 on his testimony and that he did not
discuss with Dr. Donner the potential impact of any examination or testimony by Dr.
Raifman. In addition, the court found that much of the evidence K anwisher was trying to
prevent the jury from hearing came before the jury through the pre-sentence investigation
report, and that K anwisher had to have known that fact. The court found that as a result,
“trial counsel’ s decison was simply not the result of a reasonable investigation of the facts
or any investigation at all.”

Before this Court, the State argues that the postconviction court failed to credit trial

counsel’ slegitimate strategic decisionnot to call Dr.Donner, and instead, subgtituteditsown
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version of trial strategy for that of Kanwisher. Trial counsel did not want to call Dr. Donner
to testify as to his findings, the State maintains, because they did not want to provide the
State’s expert an opportunity to examine B orchardt and to diagnose him with anti-social
personality disorder.

Appelleeresponds that trial counsel’s failure to call Dr. Donner was the result of an
inadequate investigation, because trial counsel failed to ask Dr. Donner whether he could
testify as to future dangerousness, did not consult with Dr. Donner about his opinion
regarding the impact of any testimony by Dr. Raifman, and did not ask Dr. Donner if
appellee’s boasts about other violent conduct would change his conclusion as to the
applicable statutory mitigators.

As the Supreme Court noted in Strickland, 466 U.S. at 689, 104 S.Ct. at 2065, “[i]t
is all too tempting for a defendant to second-guess counsd’s assigance after conviction . .
. and it is all too easy for a court, examining counsel’s defense after it has proved
unsuccessful, to conclude that a particular act or omission of counsel was unreasonable.”
Theineffective assistance prong of Stricklandis satisfied only where, given the facts known
at thetime, counsel’ s“choicewas so patently unreasonablethat no competent attorney would
have made it.” Knight, 447 F.3d at 15 (internal citations omitted).

We hold that defense counsel were not ineffective in failing to cdl Dr. Donner asa
witness, failing to present a videotape of his testimony, or failing to secure another

neuropsychologist to testify at sentencing. As we have indicated in 8§ Il A, supra, the
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decision whether to call a witness ordinarily is one of trial strategy, and is entitled to
deference. The decision was not one tha could be said wasmadeto savetrial counsel labor,
which would not be entitled to deference. See Pavel, 261 F.3d at 218-219; ¢f. United States
v. Gray, 878 F.2d 702, 712 (3d Cir. 1989) (conduding that the performance of trial counsel
was deficient where “ counsel’ s behavior was not colorably based on tacticd considerations
but merely upon alack of diligence”). Trial counsel’s decison was “strategic” in the sense
that it was a question of trial strategy, i.e., which witnessto call. It was also “ strategic” in
the sense that trial counsel declined to call the witness to further a particular trial goal and
to serve the client’ sinterest. Within the context of building a case for mitigaion, and in an
effort to spare their client’s life, trial counsel sought to avoid their client’ sexamination by
the State’ s expert whose testimony had proven harmful in a prior case in which Kanwisher
represented another capital defendant.

Kanwisher’s reasonsfor not calling D r. Donner were not so patently unreasonable that
no competent attorney would have made the same decision. Defense counsel were aware of
Dr. Donner's findings, and they had undertaken a strategy to prevent Borchardt’s
examination by the State’ s expert. Dr. Donner was a medical witness, and as such, defense
counsel were not required to consult with him as to the effect of histestimony or his ability
to counter any State rebuttal, the potential impact of Dr. Raifman as anexpert witnessforthe
State, his opinions regarding State’s Exhibits 6, 7, and 8, or whether he could testify to

Borchardt’s potential for future dangerousness. Although trial counsel could have chosen
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to discuss these issues with Dr. D onner, decisions on how to counter the State’s exhibits,
respond to a possible State rebuttal witness, and statutory mitigators to raise at trial are
decisions quintessentially to be made by trial counsel.

In developing their mitigation case, defense counsel wanted to avoid Borchardt’ s
examination by the State’s expert, State testimony rebutting their experts, and to avoid
emphasis by the State to thejury asto Borchardt’ s future dangerousness. Having made these
decisionsin putting together their mitigation srategy for sentencing, defense counsel was not
required to consult Dr. Donner concerning any of these issues. Even though some of the
harmful evidence that counsel wanted to keep out did come into evidence through the
presentence investigation report, defense counsel were not unreasonable in attempting to
minimize the impact and to limit that evidence to the written report rather than to have the
evidence presented again to the jury through a live witness, such as Dr. Raifman, an
experienced witnessfor the Statein capital cases, who would havetestified in rebuttal to Dr.
Donner’ stestimony.*? See Lovittv. True, 403 F.3d 171, 180 (4th Cir. 2005) (concluding that,

where petitioner’s attorneys had decided not to emphasize his problem-filled social history,

12 Following opening arguments at the sentencing proceeding, the State introduced
into evidence the presentence investigation report. The presentence investigation report
contained appellee’s extensive criminal record, his lackluster motor vehicle record, and a
discussion of hisinstitutional and personal histories, among other information, very little of
which cast him in a positive or sympathetic light. Although the State introduced the report
into evidence, it did not question a live witness concerning its contents.
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this “strategy of not risking a more determined prosecutorial onslaught with respect to
[petitioner’s] problematic past was sensible”).

We agreewith the Statethat it was reasonable for counsel to believe that presentation
of evidence harmful to Borchardt, including the contents of the presentence investigation
report and State’s Exhibits 6, 7, and 8, through direct and cross-examination of witnesses
would have been more damaging than beneficial. Trial counsel’s failure to challenge the
State’ sevidencein thisrespect, or consult more extensively with Dr. Donner on these issues,
does not make this a Wiggins-like case in which counsel did not investigate; rather, thisis
a case in which counsel investigated and prepared adequately for trial, and then made
strategic decisions on how to proceed in light of their investigation and preparation.

The postconviction court also found that the decision not to call Dr. Donner was the
result of counsel’s scheduling error and not a strategic decision. Approximately one week
before trial began, defense counsel argued amotion for postponement of sentencing, on the
ground that Dr. Donner was unavailable for the sentencing proceeding. One member of
Borchardt’s trial team had known about the trial dates since at least November 1999, and
apparently, neither of Borchardt strial attorneysconferred withDr. Donner about these exact
dates, or provided him with the sentencing date.** Kanwisher argued that Dr. Donner might

be needed for sentencing, provided that certain contingencies arose, although he did not

3Dr. Donner had longstanding plansto be out of the country during B orchardt’ strial.
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disclose those circumstances.* Hefurther stated that Dr. Donner’ srole at sentencing would
be different than Dr. Hyde's, and that Dr. Donner was capable of explaining appellee’s
family history, certain head injuriesthat he suffered, and that, if necessary, Dr. Donner could
explain his personality disorder diagnosis.

Trial counsel’s failure to schedule Dr. Donner for sentencing was not ineffective
assistance of counsel. From the colloquy among counsel and the court, itis clear that the
defense wanted Dr. Donner to be available for rebuttal testimony, provided “certain
contingencies” arose at trial. At the postconviction proceeding, Kanwisher testified that at
the time he argued the motion for postponement, he did not recall if he and Henninger had
made a decision whether to call Dr. Donner, and emphasized that counsel had required more
timeto prepare for trial. He also testified, however, that, in light of trial counsel’s strategy
to avoid Borchardt’s cross-examination by the State’s expert and State testimony on

appellee’s potential for future dangerousness calling Dr. Donner would have been

4 Kanwisher argued to the trial judge in part as follows:

“And Dr. Donner—and, and we are not, | have been as candid with this Court
as | can possibly be about this matter—w e’ re not sure we're gonna call Dr.
Donner. Butif wedo call Dr. Donner, it’ sgonnabe because of very important
reasons. And he will become avery important expert witnessin our case, but
only upon . . . certain contingencies happening in the sentencing that, quite
honestly, we don’t know if they' re going to happen or not. They may or may
not, depending on certain evidentiary rulings and other things that are beyond
the Defense’s ability to control. | cannot stress to you enough that should
those particular contingencies occur, that Dr. Donner will be an extremely
important expert for us. Should they not occur, we don’t even need to call on
him. But wedon’'t know if they are going to happen or not.”
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“problematic.” Defense counsel had strategic reasonsfor not calling Dr. Donner and counsel
were not deficient in failingto cal him.

C. Did the Circuit Court err in finding that sentencing counsel was constitutionally
ineffective in failing to present evidence relating to future dangerousness?

The postconviction court found that Borchardt was denied effective assistance of
counsel for counsel’ sfailure to present any evidence regarding future dangerousness. Asto
prejudice, the court concluded that had the omitted evidence been presented to the jury, it
would have generated evidence of a statutory mitigator as well as rebuttal to the State’s
argument, and that it is reasonably probable that at least one juror would have voted to
impose a different sentence.

The Statearguesthat inlightof the horrendous and brutal nature of the Ohler murders,
Borchardt’'s violent background, his claims to have killed others in the past, his graphic
threatsto kill othersin the future, including hisown son, and his statement that he would kill
eveninjail,the postconviction court waswrong. The State characterizes the evidence asto
unlikelihood for future dangerousness as “slim” and that the best any expert could say was
that only with a structured environment, constant monitoring and properly prescribed
medi cation would Borchardt not pose a danger to anyone, even in a prison setting.

Thepostconviction court’ sconclusion that defense counsel wereineffectivefor failing
to challengethe State’ sevidence asto future dangerousness and that defense counsd offered
no strategic reason for failing to do so was erroneous. At the postconviction proceeding,

Kanwisher explained repeatedly that trial counsel made a tactical judgment to prevent the
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State from focusing upon Borchardt’s criminal background, bad acts, and repeated threats,
in order not to detract from the mitigation case. Instead, trial counsel chose to present a
mitigation case predicatedlargely upon appellee’ sdisturbing family life, brain abnormalities,
and lingering doubt asto appellee’ s principal ship, at |east with respect to the murder of Mrs.
Ohler. Because the record is replete with bad acts committed by Borchardt and other
damaging information, and defense counsel made a strategic judgment to avoid an
examination of Borchardt by the State’s expert, defense counsel’s strategy was not
unreasonable.” See Darden v. Wainwright, 477 U.S. 168, 186, 106 S.Ct. 2464, 2474, 91
L.Ed.2d 144 (1986) (noting tha “[a]ny attempt to portray petitioner as a nonviolent man
would have opened the door for the State to rebut with evidence of petitioner’s prior
convictions”). Borchardt was not denied effective asd stance of counsel in this regard.

D. Did the Circuit Court err in finding that sentencing counsel was constitutionally
ineffective in agreeing to limit the testimony of Dr. Thomas Hyde?

The postconviction court concluded tha Borchardt was denied effective assistance
of counsel in agreeing to limit Dr. Hyde's testimony. The court found that counsel were

ineffectiveinfailingto allow Dr. Hydeto fully testify to statutory mitigator § 2-303(h)(2)(iv)

> The jury could have drawn the conclusion, based on Dr. Hyde's testimony at
sentencing regarding the profile of individuals having organic brain impairment, that
Borchardt would not be adanger to otherswhileincarcerated. Dr. Hydetestified asfollows:

“People with frontal |lobe damage and other aspects of organic brain damage

do respond, usually, to a combination of medication, and counsel ing therapy,

and abstinence from drugsand alcohol. They respond very well inthose cases,

with proper administration of medication, are not a danger to themselves or

other people in their immediate environment.”
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(“themurder was committed whilethe capacity of the defendant to appreciate the criminality
of the defendant’s conduct or to conform that conduct to the requirements of law was
substantially impaired dueto emotional disturbance, mental disorder, or mental incapacity”),
his failureto investigate and discover that Dr. Hyde would have testified to the existence of
statutory mitigator 8 2-303(h)(2)(vii) (“itisunlikely that the defendant will engagein further
criminal activity that would be a continuing threat to society”), failing to allow Dr. Hyde to
rebut information contained in the presentence investigation report and in Officer Kurtz's
testimony by testifying to statutory mitigator 8§ 2-303(h)(2)(vii), failing to investigate Dr.
Hyde’ s opinions about limiting his testimony, and failing to investigate Dr. Hyde' s opinions
about the ramifications of an antisocial personality disorder diagnosis or State’ s Exhibits 6,
7, and 8.

ThomasHyde, M .D., Ph.D., is aboard certified neurol ogist who examined Borchardt
for the defense and concluded that he suffered from organic brain impairment. Before the
sentencing proceeding began, in anticipation of defense expert witnessesand to rebut defense
testimony, the State moved to compel examination of Borchardt by its expert, Dr. Lawrence
Raifman. To avoid Dr. Raifman’s examination, defense counsel agreed to limit Dr. Hyde's
testimony by redacting from his report the statement that organic brain impairment played
asignificant role in Borchardt’s underlying behavior. The trial judge ruled that Dr. Hyde
would not be permitted to testify that Borchardt’s organic brain dysfunction was the direct

cause of either of thetwo murders. The trial judge explained further that Dr. Hyde would



be permitted to testify that Borchardt hasorganic brain impairment, and that people having
thisdysfunctiongenerally possess certain characterigics, butcould not opine specifically that
Borchardt possesses such traits:
“It means that you can say . . . Mr. Borchardt has organic brain
dysfunctionand that people generally with that disorder havethe
following profile, and it's whatever it is. But you can’t say
specifically, as to Lawrence Borchardt, thisis Mr. Borchardt’s
profile. Y ouundergand?”
Without the limitation on Dr. Hyde's testimony, the State wanted Borchardt examined. It
was the State’ sview that Borchardt did not suffer from a brain disorder but instead it was
much more likely that Borchardt was simply antisocial and just a mean, bad person.
Dr. Hyde testified at the sentencing proceeding. He explained that he had performed

a comprehensive neurological examination of Borchardt to determine whether there was

anythingin Borchardt’ smedical history that could cause brain damage.*® Dr. Hyde explained

6 On direct examination, Dr. Hyde explained the components of a neurological
examination, which he performed on Borchardt, as follows:

“A neurological examination consists of taking a history of the
individuals to ook for any elements of their history of things that might affect
the integrity and function of the person’s brain and nervous system. [A
neurologist] look[s] for things like substance abuse, head trauma, seizures,
infections, and other elementsthat might cause brain damage.

“The second part, after taking a comprehensive history from an
individual, is examining the individual, putting them through a full
neurol ogical eval uation,examining what were considered to be sort of thesub-
sysemsof the brain, higher intellectual function and cognitive processing, the
nerve that controls the face and the spaial sensaion — the balance,
coordi nation, strength, reflex, gait.”

Dr. Hyde testified that an MRI scan he ordered of Borchardt’s brain enabled him to observe
(continued...)
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to the jury how specific incidents impacted Borchardt’ s brain functioning. He testified that
Borchardt’s mother was kicked in the stomach and knocked down the steps during her
pregnancy, that Borchardt was born prematurely requiring forceps extraction, and was
deliveredwith an umbilical cord around his neck. Dr. Hyde explained that Borchardt’ slong
history of bed wetting is often asign of damageto thefrontal lobe of the brain. He explained
that brain wave tests conducted on Borchar dt during histeen yearswere abnormal, showing
evidence of “ developmental brain dysfunction.”
Based on his complete neurological evaluation of Borchardt, Dr. Hyde concluded to

a reasonable degree of medical certainty that appellee “has evidence of organic brain
dysfunctioninvolving many areas of hisbrain.” Dr. Hyde explained to thejurythe problems
typically affecting individuals suffering from organic brain impairment:

“Patients with organic brain syndromes involving the frontal

lobes, the front part of the brain, do have behavioral

abnormalities that are quite profound and govern all aspects of

their behavior, in fact, many aspects of their lives. Peoplewith

frontal lobe damage, which is the front part of the brain right

behind the forehead, frequently are impulsive, explosive; they

have poor judgment and reasoning; they have poor governance

over their emotions, particularly under occasions where they’re

either sleep-deprived, stressed, intoxicated or withdrawing from

drugsor alcohol. So those individuds often behave in what, to
an outside observer, would be an irrational or inappropriate

18(...continued)
atrophy in Borchardt’ s temporal |obe, the part of the brain responsible for normal learning,
memory, and behavioral regulation. He also observed atrophy in the cerebellum, the back
of the brain, which Dr. Hyde explained is important “in some aspects of cognitive function
... most motor functions, and balance, and coordination.”
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fashion, given the circumstances of the provocation or the
environmental influences around them.”

In response to defense counsel’s question regarding treatment options for organic brain
impairment, Dr. Hyde testified that individuals with organic brain damage usudly respond
well to a combination of proper medication, counseling, and abginence from drugs and
alcohol. Inthose cases, Dr. Hyde opined, individual swith organic brain impairment are not
a danger to themselves or other people in their immediate environment.

Dr. Hyde’' s medical report and hiswritten neurological eval uation of Borchardt were
also admitted into evidence at sentencing. The report contaned information pertaining to
Borchardt’s medical problems, including a discussion on the possible origins of hisorganic
brain impairment. A brief social history was induded, discussng the physical, emotional,
and sexual abuse that Borchardt suffered at the hands of his stepf ather.

The State argues that, not unlike defense counsel’ s decision not to call Dr. Donner,
the agreement to limit Dr. Hyde’ stestimony was cal culated to avoid opening the door for an
examination of Borchardt by the State’ s expert. Inlimiting Dr. Hyde’ stestimony, the State
asserts, defense counsel made an informed decision and was not required to consult with Dr.
Hyde regarding how he might rebut testimony from the State’s expert.

Appellee responds that defense counsel’s decision to agree to the limitation on Dr.
Hyde' s testimony was a decision made after an incomplete investigation. Because defense

counsel did not consult with Dr. Hyde concerning his entire range of opinions and



credentials, Borchardt continues their decision to limit Dr. Hyde's testimony was
unreasonabl e.

The testimony and report of Dr. Hyde put substantial mitigating evidence before the
jury. See Tennard v. Dretke, 542 U.S. 274, 288, 124 S.Ct. 2562, 2572, 159 L.Ed.2d 384
(2004) (explaining that evidence of “[i]mpaired intellectual functioning has mitigating
dimension beyond the impact it hason theindividual’s ability to act deliberately,” and thus,
it “might serve as a basis for a sentence less than death” (internal quotations and citations
omitted)); Williams, 529 U.S. at 398, 120 S.Ct. at 1516 (observing that “[m]itigating
evidence unrelated to dangerousness may alter the jury’ s selection of penalty, evenif it does
not undermine . . . the prosecution’s death-eligibility case”). The jury heard that Borchardt
suffered from organic brain impairment and that individuals with organic brain injuries are
impulsive and explosive, particularly when they are withdrawing from drugs or alcohol.
Notwithstanding the agreement between the State and the defense resulting in the trial court
precluding Dr. Hyde from testifying to the existence of a nexus between Borchardt’s
impairment and the Ohler murders, the testimony and report of Dr. Hyde support a
reasonableinferencethat thejury could have drawnthat Borchardt’ sbrainimpairment caused
him to lack the capacity to appreciatethe criminality of his actions when he murdered the
Ohlers. See 8§ 2-303(h)(2)(iv). Dr. Hyde testified that individuals who have organic brain
impairment, with proper administration of medication, are not dangerousto themselves or

others. Based on this testimony, the jury could have reasonably inferred that Borchardt
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would no longer be a danger to others if provided proper medical care while incarceraed.
See 8§ 2-303(h)(2)(vii). Some jury membersalso found that non-statutory mitigators of abuse
and health problems were generated, both of which werediscussed in Dr. Hyde' s testimony
and report.

Defense counsel were not required to consult with Dr. Hyde before concluding that
Dr. Hyde's prospective testimony that a nexus existed between their client’s brain
impairment and the Ohler murders would have opened the door to a State examination of
their client, and testimony from the State’s expert. Under Maryland law, had Dr. Hyde, as
an expert for the defense, testified asto Borchardt’s mental state at the time of the murders,
the State would have been entitled to examineand evaluate Borchardt. See Hartless v. State,
327 Md. 558, 571, 611 A.2d 581, 587 (1992) (concluding that, where “[t] he defendant had
given notice of his intention to offer expert testimony concerning his mental gate . . . the
State was entitled to have a reasonable opportunity to properly evduate and meet tha
evidence”).

Borchardt was not denied effective assistance of counsel because defense counsel
failed to consult with Dr. Hyde before agreeing to limit Dr. Hyde’' s testimony, Borchardt’s
potential for future dangerousness the impact of State’s Exhibits 6, 7, 8, and the
ramifications of Borchardt’ sdiagnosisof antisocial personality disorder. Neither Strickland
nor Wiggins require defense counsel to consult with experts on every tactical or strategic

issue. Defense counsel made an informed, strategic decision, after full investigation of the
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facts and preparati on of the case, inagreeingtolimit Dr. Hyde stestimony. Defense counsel
had reviewed Dr. Hyde’ sreportand conducted a social history investigation before agreeing
to the limitation. Counsel wanted to avoid an examination of Borchardt by the State's
doctors.'” They had a strategic reason for doing so and the agreement to limit the testimony
did not amount to ineffectiv e assistance of counsel. No further consultation with Dr. Hyde
was required.

E. Did the Circuit Court err in finding that sentencing counsel was constitutionally
ineffective because there was cumulative prejudice as a result of counsel’s
representation?

The postconviction court concluded that the cumulative effect of counsel’s errors
deprived Borchardt of effective assistance of counsel. The court found that Kanwisher
“simply neither madereasonableinvestigations, nor reasonabl e decisionsnot to investigate.”
Because defense counsel’s conduct was neither deficient nor resulted in prejudice to

appellee, the State maintains, the cumulative effect of the alleged errors is not ineffective

assistance of counsel. Even though any of the errors identified by postconviction counsel

7 At the postconviction proceeding, Kanwisher explained why he did not want the
jury to hear testimony from the State’s expert:

“| was more concerned about a State’ s expert lae in the case doing alaundry

listof all of Larry’ ssins, such asthey were, and all the statements, such asthey

were. And | did not want all the good, hopefully good, work that we had done

up to that pointto be counteracted by that possbility. | thought, inlooking at
everything, that . . . was the worst thing that could happen to us. If that
happened . . . thejury’ s egyes would not be onwhat we were trying to do at that

point. They would have been refocused on Larry asthe bad person and not on

what w e were trying to do, which was something else.”
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would be sufficient to find ineffective assistance of counsel, Borchardt argues, thereis also
areasonable probability that but for the cumulative effect of defense counsel’ sdecisions, a
|east onejuror would havereached adifferent conclusionin the balancing of aggravating and
mitigating circumstances. We disagree.

Borchardt provides no reason why we should conclude that his clamsof ineffective
assistance of counsel collectively have any greater force than they have individually. See
Oken 11,343 M d. at 300, 681 A .2d at 51-52. Thisisanissueof simple mathematics: “tw enty
times nothing still equals nothing.” Id. at 300, 681 A.2d at 52 (citing Gilliam v. State, 331
Md. 651, 686, 629 A .2d 685, 703 (1993) (Gilliam II)). Accordingly, we conclude that
ineffective assistance of counsel did not result from the cumulative effect of the errors
alleged by appd | ee.

The Circuit Court unreasonably applied Strickland and Wiggins to the allegationsin
Borchardt’ s Petition for Postconviction Relief. Simply because counsel’s grategy did not
succeed, and Borchardt was sentenced to death, it does not follow that defense counsel were

ineffective.

V.

Borchardt raised the Paternoster i ssue before the Circuit Court in hisamended petition

for postconviction relief. The court erred in not deciding the issue.
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Before the Circuit Court, Borchardt alleged, on the basis of Dr. Raymond
Paternoster’ sstudy entitled “A nEmpirical Analysis of Maryland’ sDeath Sentencing System
With Respect to the Influence of Race and Legal Jurisdiction” (hereinafter “Paternoster
Study”), that the Maryland death penalty permits the arbitrary and capricious sdection of
capital defendants in violation of the Eighth and Fourteenth Amendments to the U.S.
Constitution. Borchardt contended that “the Paternoger Study shows that the race of the
victim and geographic location of the crimeare frighteningly accurate predictors of whether
any given def endant will face the death penalty and will ultimately be sentenced to death.”
Borchardt maintains that the Paternoster Study shows that the killing of a white person in
Maryland is more likely to result in a death sentence than killing a person of any other race,
and that, death-eligible defendantsin Baltimore County are more likelyto receiveasentence
of death than in any other county. Borchardt makes no allegation in his petition that his
sentence was influenced specifically by any impermissible racial or geographical factors.

Following an extended discussion between counsel and the court as to whether the

postconviction court should rule on the Paternoster issue, the court ultimatel y decided to hold
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the matter sub curia.'® At the postconviction hearing, the Circuit Court did not take any
testimony or further argument on the Paternoster Study. The court ruled as follows:

“The Court is cognizant that findings of fact are to be made
upon all contentions raised by the petitioner in apostconviction
proceeding. Farrell v. Warden of Md. Penitentiary, 214 Md. 46,
49[, 215 A.2d 218, 220] (1965) (holding that the court should
make findings of fact as to every claim raised); Prevatte v.
Director, Patuxent Institution, 5 Md. App. 406, 414[, 248 A.2d
170, 175-76] (1968) (holding thatit isincumbent upon thejudge
who conducts the postconviction hearing to make findings of
fact upon all contentions raised by the petitioner). However, at
the postconviction hearing it was agreed that the Court would
reserve ruling on this particular issue until an opinion was
rendered on all other issues, particularly on the allegation of
ineffectiveassi stance of counsel at sentencing. Accordingly, the
Court invites Petitioner to request a hearing on the Paternoster
issue if, after receiving this Opinion and Order, he still chooses
to pursue the matter.”

Thereafter, postconviction counsel, in apleading captioned “ Defendant’ s Notice Regarding
Paternoster Issue,” asked the court not to rule on the Paternoster issueand instead to hold the
matter sub curia pending a resolution of his appeal. He stated as follows:

“Petitioner requests that the second part of his post conviction

hearing dealing with the Paternoster issue be held in abeyance

and conducted only if (1) the State seeks leave to appeal, (2)

leave is granted and (3) this Court’s May 26, 2005 decision
granting Petitioner a new sentencing is reversed.”

8 The State argued to the court that Borchardt did not have standing to raise the
Paternoster issue at that time because, if the court granted him relief, he would not be under
a sentence of death. The State was wrong. The hearing judge made it clear that she was
prepared to rule on the Paternoster issue, stating “that | would go ahead and decidethisissue
and then we will see where it goes from there.” The court should have ruled on all issues
raised in the petition.
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The Circuit Court then ordered “ that the Paternoster issue be held in abeyance and conducted
only if the State seeks leave to appeal, leave is granted, and the upper court reverses this
Court’ s May 26, 2005 decision granting Defendant a new sentencing.”

The postconviction court erred in not ruling on the Paternoster issue. The
postconviction judge’ sdecisionto hold the Paternoster i ssue in abeyance, pendingour action
on its disposition of the ineffective assistance contentions matter, was contrary to Md. Rule
4-407 and the precedents of this Court. As a matter of law, the postconviction court was
requiredto rule globally and concurrently on each allegation raised by Borchardt’ s Petition
for Postconviction Relief. The trial judge was well aware that the court was required to
makefindingsasto every allegation raised by apetition for postconviction relief. See Wilson
v. State, 284 Md. 664, 675, 399 A.2d 256, 262 (1979); Farrell, 241 Md. at 49, 215 A.2d at
220; Duff v. Warden, 234 Md. 646, 648, 200 A.2d 78, 80 (1964). See also Daniels v.
Warden, 222 M d. 606, 607, 158 A.2d 763 (1960) (holding that “[o]rdinarily, unless it
certainly appearsthat an asserted ground for post conviction relief has been either abandoned
or afinding thereon waived by the petitioner or his counsel, the failure of the low er court to
consider all of the contentions of a petitioner would require aremand for a finding on all
questionsraised”). The purpose of the requirement of aruling with respect to each ground
raised in the postconviction petition is to provide a comprehensive state-court review of a

defendant’ s claims and to eliminate delay and multiple postconviction hearings and federal
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hearings. See Fudge v. State, 120 S.W.3d 600 (Ark. 2003). Md. Rule 4-407(a) implements
that statutory requirement that the hearing judge rule on each ground, and states as follows:
“(a) Statement. Thejudge shall prepare and file or dictate into
therecord a statement setting forth separately each ground upon
which the petitionisbased, thefederal and staterightsinvolved,
the court’s ruling with respect to each ground, and the reasons
for the action taken thereon. If dictated into the record, the
statement shall be promptly transcribed.”
(Emphasis added).

In Gilliam 11, 331 M d. 651, 629 A.2d 685, a postconviction proceeding in a capital
case, Gilliam contended on appeal that thepostconviction court “failed initsdutyto setforth,
with precision, each contention of the Petitioner, a ruling thereon and the reasons theref or.”
Gilliam complained before this Court that the trial judge did not rule on his contention that
his appellate counsd wasinadequatein that, in thefirst appeal, counsel did not raisetheissue
that Gilliam did not knowingly and intelligently waive a jury trial because there was no
showing that he had been told he had the right to have a jury decide whether he was not
criminally responsible. The postconviction court made no finding on thiscontention. We
held that “[i]t is obvious that the contention has no merit.” Id. at 693, 629 A.2d at 706.
Rather than remand the matter for further proceedings, we concluded that there was no
reason to remand for additional rulings and decided all of the issues without remanding for
additional rulings.

Likewise, weshall, and are ableto, address Borchardt’ s apparent Paternoster issue on

therecord before us and conclude that it has no merit. Theissueis controlled by our opinion
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in Evans v. State, __ Md. __,  A.2d ___, WL 3716363 (2006). In Evans, in an
extensive discussion of the Paternoster Study, we rejected the attack upon the Maryland
Death Penalty Statute based upon that study. We accepted the reasoning in McCleskey v.
Kemp, 481 U.S. 279, 107 S.Ct. 1756, 95 L.Ed.2d 262 (1987), “concerning the failure of
general statisticsto establish a statewide Equal Protection or Cruel and Unusual Punishment
violationand instead require adefendant to assert some specific discriminatory intentin their

case.” Evans,WL 3716363 at * 33. Borchardt makes no claim whatsoever that there isany

specific evidence of discrimination in hiscase.”® The Paternoster Study does not establish

9 Borchardt is white and his victims were white. In his petition, he does not allege
that the State discriminated against him in any way; other than presenting a facial attack on
the statute based on the Paternoster Study, Borchardt’ s geographically-based argument can
cleaveonly to the statistical observationin Dr. Paternoster’ s 2004 supplement to the original
2003 report where it is noted that the State’s Attorney in Baltimore County (where
Borchardt’s crimes were committed) sought the death penalty in 99 of 152 death-eligible
cases (65%), the highest rate in the State. See Evans,WL 3716363 at * 25. From the data
heanalyzed, Dr. Paternoster concluded that “ the probability that the Baltimore County state’ s
attorney will file a notification to seek death in a white offender case is .70 while the
probability for ablack offender caseis .60” and that “[t]his shows quite clearly that thereis
a greater tendency for the Baltimore County state’s attorney to file a notification to seek a
death sentence in a black offender case rather than one involving a white offender.” See
Evans,WL 3716363 at * 27. Borchardt’s situation in that regard is less favorable than is
Evans'.

In Evans, we embraced the reasoning of McCleskey, that mere statistical studies
showing apparent discrepanciesin sentencing “are an inevitable part of our criminal justice
system,” largely explainable by the fact that decisions w hether to prosecute and what to
charge"necessarily areindividualized andinvolveinfinitefactual variations,” but do not rise
to the level of systemic defects. See Evans,WL 3716363 at * 29. Borchardt’s Paternoster
contentions then fare no better than did Evans’ contentions.
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that the Maryland Death Penalty Statute violaesthe Eighth or Fourteenth Amendment to the

United States Constitution or the Maryland Declaration of Rights.
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The majority concludes that Wiggins v. Smith, 539 U.S. 510, 523, 123 S. Ct. 2527,

2536, 156 L. Ed. 2d 471 (2003) stands for the sngular proposition that the inquiry into the

deficient performance of counsel prong of Strickland v. Washington, 466 U.S. 668, 104 S.

Ct. 2052, 80 L. Ed. 2d 674 (1984) means simply a“context-dependent consideration of the
challenged conduct asseen ‘ from counsel’ sperspectiveatthetime.”” __ Md. _, , A.2d
. __[slip op. at 16]. It isthrough this lens that the majority views the defense strategy
employed by Borchardt’strial counsel and concludes that it did not constitute ineffective
assistance of counsel.

| believeit to be clear frommy discussion in Evansv. State, Md. , __A.2d

., ___ (2006) [slip op. at 23-24] (Bell, C.J,, dissenting), that Wiggins and, as well,

Rompillav. Beard, 545 U.S. 374, 125 S. Ct. 2456, 162 L. Ed. 2d 360 (2005), stand for more

than just the consideration of an attorney’s challenged conduct from that attorney’s
perspectiveand under the circumstances existing at thetime. Onthe contrary, | believe, and
statedas much in Evans, that these cases do not countenance, muchlessendorse, “presenting
a mitigation case without an adequate and full investigation, or without considering how
what is presented can be used against the defendant and w hether it may have the opposite
effect, very well may aggravate, rather than mitigate, the defendant’s case,” Evans,  Md.
at_ , A.2dat__ [slipop. at 23] (Bell, C.J., dissenting), irrespective of whose perspective

isinvoked.



In Wiggins, the Supreme Court held that trial counsel’s falure to investigate the
defendant’s life history or family background and present it as part of the defendant’s
mitigation case constituted ineffective assistance of counsel. In particular, it concluded that
trial counsel’s decision not to expand their investigation beyond the PSI and DSS records,
records of which they were already aware, “fell short of the professional standards that
prevailed in Maryland....” 539 Md. at 524-525, 123 S. Ct. at 2536-2537, 156 L. Ed. 2d at
486-487. In addition, this Court was reminded that the reasonableness of an attorney’s
investigation cannot bedetermined by assessing, d one, what theattorney knows; areviewing
court needs also to consider and determine, the Court explained, whether the known
information would lead areasonable attorney to investigate further. In short, the Court was
quite clear that, “ Strickland does not establish that a cursory investigation automatically
justifies a tactical decision with respect to sentencing strategy.” Id. at 527, 123 S. Ct. at
2538, 156 L. Ed. 2d at 488. This Court was criticized for having objectively unreasonably
applied the Strickland precepts.

Rompillaistolikeeffect. It makesthe point that, in preparation of amitigation case,
simply interviewing the defendant and his family is an insufficient investigation, 545 U.S.
at 381-82, 125 S. Ct. 2462-2463, 152 L. Ed. 2d at 372, that “even when a capital defendant's
family members and the defendant himsdf have suggested that no mitigating evidence is
available, hislawyer is bound to make reasonable ef forts to obtain and review material that

counsel knows the prosecution will probably rely on as evidence of aggravation at the



sentencing phase of trial.” Id. at 377, 125 S. Ct. at 2460, 162 L. Ed. 2d at 369. The
Supreme Court held, in that case, tha trial counsel’s failure to examine a court file on
Rompilla’s prior rape and assault conviction, a crime similar to the one with which he was
charged, constituted ineffective assistance of counsel. 545 U.S. at 385-386, 125 S. Ct. at
2465-2466, 162 L. Ed. 2d at 375.

In sum, when these cases are considered together, when their combined holdings are
given effect, they reflect tha a reviewing court must not only ask whether the attorney’s
actions, viewed from hisperspective, werereasonable under the circumstances, but al so must
consider whether areasonable lawyer, under similar circumstances, would have done more.

A.

In preparing f or the presentation of the mitigation case he planned to, and ultimately

did, offer at Borchardt’ s sentencing proceeding, defense counsel hired amitigation specialist.

Despite there being funds available to do so, however, after receiving from the specialis
a letter containing two paragraphs of “substantive mitigating information,” he did not ask
her to prepare a “comprehensive psychological history in report form.” Nor was the
mitigationspecialig called asawitness at the sentencing proceeding or her letter containing
her summary of the mitigation factors shefound moved into evidence. Inaddition, although
they were damaging to the mitigation case they presented, trial counsel did not question, or

challenge in any way, the validity or accuracy of the State’s exhibits pertaining to, and



highlighting, Borchardt’ s prior bad acts, namely, prior convictions, threats that he made, and
other admitted murders.
What her “comprehensive psychological history in report form” would have looked
like and contained was revealed at the post-conviction hearing. It was a twenty-six (26)
page report, “based on essentially the same information available to her at the time of
sentencing” - informationthat the sentencing jury never had the opportunity to view - ,which
was admitted into evidence in those proceedings. In the report, the mitigation specialist
reached professional opinionsregardingBorchar dt’ s past experienceswith sexual, physical,
and emotional abuse, early adversities, his low intelligence level, the lack of protective
support systems, his substance abuse problems, and his struggle with chronic pain. From
these opinions, she concluded that:
“1. Mr. Borchardt’s early formative experiences of violence, physical and
sexual abuse, and emotional denigration thwarted his emotional
development, limiting the internal resources available to him to later
thrive and deal with hislife constructively.
“2.  Theseadversitiesundermined Mr. Borchardt’ sself-worth andability to
get along with others and contributed to severeimpairmentin all major

aspects of his life functioning.

“3.  Mr. Borchardt suffered from below average intellectual functioning,
further compromising his ability to cope with his circumstances.

“4, Mr. Borchardt had no alternative protective support systems, inside or
outside the home, to help buffer the violence and chaos in his life.

“5.  Mr. Borchardt was at a significant risk, both biologically and socialy,
for devel oping substance abuse problems, and from an early age, came



to adopt chemical dependence as away to block out hisearlier traumas
and to cope with his day-to-day life.

“6. In addition, as an adult, Mr. Borchardt struggled with significant
chroni c pain, which served to exacerbate his earlier problems.”

The report also covered areas not addressed by other witnesses at sentencing; it detailed
variousspecific examplesof sexual, physical, and emotional abuse that Borchardt witnessed
and experienced as a child and opined as to their effect on Borchardt’s development. For
example, she opined that early experiences of sexual victimization “served to undermine
[Borchardt’ s] ability to form trusting relationships with others — most especially fostering a
foundation of mistrust of authority figures.”

Themitigation specialist alsotestified at the post conviction proceedings; indeed, hers
was the bulk of the post conviction case. Her testimony at the pog-conviction hearing
revealed that, had she been called at the sentencing hearing, she would have put Bill
Borchardt, Borchardt’ s brother, and his testimony in context. She could have, and would
have, provided an explanation for the differences in the brothers’ development.

Themajorityrationalizestrial counsel’s decidonsregarding the mitigation specialist
and the mitigation case it produced. The majority draws a distinction between the
knowledge base of counsel in the case sub judice and counsel in Wiggins, maintaining that
counsel in this case, unlike the Wiggins counsel, knew of “several sources of mitigating
evidence,” and “had knowledge of [B orchardt’s] family life, and the frequent obstacles [ he]

encounteredinhislife.” Italsoispersuaded that counsel’s* strategy,” which was*intended



to prevent any sod al history witnessfrom facing cross-examination damagingto Borchardt’s

mitigationspecialis,” wasan*“exercise of reasonable professional judgment.” _ Md. at
__A.2dat __ [slipop.at 30]. The majority concludes:

“When counsel decided not to call Taylor as a witness at sentencing, on basis
of the summary of her findings[trial counsel] had reviewed prior to trial, they
knew Taylor was prepared to opine that Borchardt’s life and lack of
intellectual capacity inhibited hisdevel opment, and that Borchardt’ sabuse and
heroin dependency contributed to the Ohler murders. If trial counsel had
called Taylor at sentencing, the State w ould have had the opportunity to cross-
examine her on foundation of her opinions, the sources of her research, and
other factors possibly contributing to Borchardt’s ‘life-functioning’ and his
murder of the Ohlers. Considering trial counsel’s concerns regarding cross-
examination of the mitigation specialistin light of the mitigation casethey did
put on at trial, trial counsel made a strategic choice not to call the mitigation
specialist at sentencing. Defense counsel’s strategy and concerns were
reasonable. Even though some of the harmful evidence came before the jury
from other sources, it was not unreasonable or deficient performance for
counsel to strategically try to mitigatethis damage by not reinforcingit through
live witnesses.”

__Md.at__, A.2dat__ [slipop.at 34].

The post conviction court found that many of the topics on which Borchardt’s trial
counsel did not want the mitigation specialist to be cross-examined by the State were already
ripefor attack, evidence of someof these topicshaving been admitted into evidence through
other, prior witnesses. The court further found thattrial counsel did not invegigate fully the
available mitigating evidence that the mitigation specialist had and/or would have amassed.

Indeed, even trial counsel admitted, after reviewing the finished report, that it was

“impressive,” and “hewould have ‘ certainly consider[ed]’ putting it into evidenceif he had

the report at sentencing.”



Itisnot at all clear onwhat basis the majority haschosen to disregard, or, at the very
least, not to defer to the factual findings made by the post conviction court, that trial counsel
failed fully to investigate the mitigation case and evidence. Thelaw in this Stateisclear.

See, e.q., InreTarig A-R-Y, 347 Md. 484, 488, 701 A.2d 691, 693 (1997) (holding that in

considering evidence presented at a suppression hearing, the Court of Appeals extends great
deference to the fact-finding of the suppression hearing court with respect to credibility of
witnesses and first-level facts, and when the evidence is conflicting, accepts facts as found
by hearing court unless those findings are clearly erroneous). Indeed, in Wigqins, the
Supreme Court of the United States deferred to the factual findings of the habeas court. 539
U.S. at 527,123 S. Ct. at 2538, 156 L. Ed. 2d at 488 (finding this Court’s application of
Strickland objectively unreasonable).

Wigginsand Rompillaareclear, aswell, an attorney performs deficiently when he or

she undertakes representation and, during the course of that representation, without fully, or
at least adequately, Rompilla, 545 U.S. at 389, 125 S. Ct. at 2467, 162 L. Ed. 2d at 376-377,
investigating the matter and without fully, or at least adequately, Wiggins, 539 U.S. at 534,
123 S. Ct. at 2541, 156 L. Ed. 2d at 492, considering the effect or consequence of the
decision, decides to, and does, present a particul ar defense.  That the attorney has some
information about the defense and has knowledge of some of the evidence bearing on it,
while relevant, is by no means dispositive. Asthe Supreme Court made clear in Strickland

v. Washington, 466 U.S. 668, 690-691, 104 S. Ct. 2052, 2066, 80L. Ed. 2d 674, 695 (1984),




“strategic choices made after lessthan complete investigation are reasonable preciselyto the
extent that reasonable professional judgments support the limitations on investigation.”

Though stated differently, the Court made the same point in Wiggins, “ Strickland does not

establish that a cursory investigation automatically justifies a tactical decision with respect
to sentencing strategy.” 539 U.S. at 527, 123 S. Ct. at 2538, 156 L. Ed. 2d at 488. These
observations confirm and underscore what has become a truism, “a little knowledge is a
nl

dangerous thing.

If the omissionsin Wigginsand Rompillawere deficient performance by theattorneys

thereinvolved, requiring the reversal of the sentences and a new sentencing proceeding, the
omission in this case can be no less and requires the sameresult. Armed only with two
paragraphs reporting the mitigation specialist’s preliminary conclusions with regard to
mitigating factors available, and favorable, to Borchardt, and even though he intended to
make, and did, in fact, present, a mitigation case, counsel made the decision not to call the
mitigationspecialis asawitness at sentencing. Asaresult, because that decigon rendered
it no longer necessary to do so, no further investigation was required to be made by the

mitigation specialist and none was conducted.

'As stated by Alexander Pope (1688 - 1744):
"A little learning is a dangerous thing; drink deep, or taste not the Pierian
spring: there shallow draughtsintoxicate the brain,and drinking largely sobers
us again."

An Essay on Criticism, 1709.



Tobesure, counsel made the decision notto call themitigationspecialist whileaware
of the mitigation specialist’s summary of her findings, but its basis was counsel’ s desire to
avoid the cross-examination of the specialist by the State. In particular, counsel did not want
the specialig cross-examined asto the foundation for her opinion, the sources of her research
and “other factors” relevant to Borchardt’ s“life-functioning,” and, thus, “responsibility” for
the murders, of which he had been convicted.

Cross-examination isacritical and well settled part of the American judicial system.

It has been described as a valuable tool i n the search for truth. See State v. Cox, 298 Md.

173,178,468 A.2d 319, 321 (1983) (noting that“thetrial of any caseisasearch for the truth.
The strength of each sde of an issue rests upon the believability of the evidence offered as
proof. This evidence unfolds, in large measure, as testimony of the witnesses is produced
at trial. The tool available to each side to test the believability of the testimony is
cross-examination”). Itisatool that is available to all litigants, not just to one side to the
exclusion of the other, dthough, to be sure, some practitioners are better cross-examiners
than others. Thus, every witness called to testify at trial, be it acivil or acriminal trial, is
subject to cross-examination. N evertheless, the utility of the cross-examination is in the
search for truth, not simply as atool. Because it is atool available for use by all and it
appliesto all witness, something more than the desire to avoid cross-examination, however
earnest and no matter how sincere, must be shown to render thedecision to forgo favorable

evidence to achieveit, a “reasonable” choice.



With respect, without a good deal more than thisrecord reveals, | fail to see how the
decision in this case was any more “strategic” or reasonable than the decision in Wiggins.
There isnothing in thisrecord to suggest that the mitigation specialist would not have been
agood witness, ableto hold up under cross-examination. And, of course, her report had yet
to be completed and the compl eted report considered in light of the overall defense. Inthe
absence of some objectively observable or perceived weakness in the witness, her
presentation as awitness, for example, or in the case the witness prepared, the decision not
to call the mitigation specialist, made in advance of the completion of her report, simply is
not areasonable “ strategic choice.” Because the mitigation pecialist never completed her
report before the sentencing proceeding, indeed, was not allowed to do so, by “strategic”
choice, counsel could not have known what the report precisely would conclude and,
therefore, the quality and meritoriousness of those conclusions. Nor did counsel have an
opportunity to test the conclusions in conferences with the specialist and in comparison to
other data. Without the benefit of such information and consultation, counsel had no basis
on which to conclude that, because her conclusions were not sufficiently supported by the
research and thereport, cross-examination of the mitigation specialist would be detrimental
to Borchardt’ s case or that shewould not hav e been abletowithstand it. Itisof interest that,
having reviewed the completed report, counsel conceded its impressiveness and that he
seriously would have considered using it at sentencing, had it existed.

Counsel’ s decision was hasty, to say the least. It also was deficient perf ormance.

-10-



B.

Wiggins and Rompilla also guide the resolution of the issues Borchardt rai ses with

regard to his trial counsel’s decision not to call Dr. Lawrence Donner as an expert witness
at the sentencing proceeding and to limit the testimony of another expert witness, Dr. Thomas
Hyde, whom he did call. In each case, the decision constituted deficient perf ormance, it
having been made without an adequate foundation or after a reasonable investigation and
without regard to the consequences or effect on the defendant.

Dr. Donner, a neuropsychologist, was retained by the defense, as an expert witness.
He was expected to opine that Borchardt suffered from asubstantial mental impairment and
that he would not be afuture danger and to testify to that effect at the sentencing proceeding.
He was not called as awitness and, when it became clear that Dr. Donner was not available
to testify at the time set for the sentencing proceeding,” trial counsel did not secure a
substitute expert to testify in his stead. The decision not to call Dr. Donner, as was,
presumably, the decision notto seek areplacement, was driven by trial counsel’ s desire, and
attempt, “to avoid their client's examination by the State’s expert whose testimony had

proven harmful in a prior case in which [trial counsel] represented another capital

*The post conviction court found that Dr. Donner did not testify, not because of a
strategic decision by trial counsel, but rather because of “a scheduling oversight and lack of
proper planning” by trial counsel. That finding is supported by the record and, thus, itself
requiresthe relief sought. Perhapsit is because trial counsel did not make any attempt to
videotape Dr. Donner’ s testimony or hire another expert to take his place when it became
clear that Dr. Donner would be out of the country during the sentencing proceeding that the
majority acceptstheargument that counsel’ snot calling D r. Donner wasamaitter of strategy.

-11-



defendant.” _ Md.at__, A.2dat__ [slipop.at4l]. It wasalso made without discussing
with Dr. Donner the concerns counsel had with regard to the State’ s expert and whether they
could, or would, be met or addressed by histestimony. Under the circumstances, Borchardt
argues that the decision was made without an adequate invegigation and, therefore, he
received ineffective assistance of counsel.

The majority rejects the argument, reasoning:

“We hold that counsel were not ineffective in failing to call Dr. Donner as a
witness, failing to present a videotape of his testimony, or failing to secure
another neuropsychologist to testify at sentencing. .. . the decision whether to
call a witness ordinarily is one of trial strategy, and is entitled to deference. .
.. Within the context of building a case for mitigation, and in effort to spare
their client’slife, trial counsel sought to avoid their client' sexaminationby the
State’ s expert whose testimony had proven harmful in a prior case in which
[trial counsel] represented another capital defendant.

“[Trial counsel’s] reasons for not calling Dr. Donner were not so patently
unreasonabl e that no competent attorney would have made the same decision.
Defense counsel were aware of Dr. Donner’s findings, and they had
undertakenastrategy to prevent B orchardt’ sexamination by the State’ sexpert.
Dr. Donner was a medical witness, and as such, defense counsel were not
required to consult with him as to the effect of his testimony or his ability to
counter any State rebuttal, the potential impact of Dr. Raifman as an expert
witness for the State, his opinions regarding State’s Exhibits 6, 7, and 8, or
whether he could testify to Borchardt' s potentid for future dangerousness.
Although trial counsel could have chosen to discuss these issues with Dr.
Donner, decisionsonhow to counter the State’ sexhibits, respond to apossible
State rebuttal witness, and statutory mitigatorsto raise at trial are decisions
guintessentially to be made by trial counsel.”

__Md.at_, A.2dat__ [slipop.41-42].

| do not agree. The only basis for the decision not to call Dr. Donner that | can

discern was counsel’ s desireto avoid Borchardt being examined by Dr. Raifman, the State’s
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expert. The reason for wanting to avoid such an examination was the fear, based on
counsel’ s prior experience in another capital case, in which counsel’ s client was examined
by Dr. Raifman, that the examination and his subsequent testimony regarding it and the
findings he made, would, as it did in the prior case, prove harmful to Borchardt and to the
defense case. That fear obviously was real and sincere, as it was evident and, indeed,
reflected, in the Donner decision. It is significant, however, that the prior experience that
counsel had with the State’s expert involved a different defendant and, | would submit,
different facts. To be sure, examination of one’s client by an expert retained by one’'s
opponent is fraught with peril; it may, perhaps often, uncover information or issues
unfavorable to the client and to the case sought to be presented, and that expert’ s tesimony
at trial or other court proceeding, may be, asit isintended to be, harmful to the client’ s case.
That, however, is arisk that always exists. How much of arisk there is, is another matter,
one that generally is only a matter of speculation. Whether the risk will be realized is by
no means certain, being dependent on anumber of factors, including the facts of the case, the
preparation, the science, etc. Avoiding arisk that is only speculative does not a strategic
choice make. And certainly it cannot be the basis for one, a “strategic choice.”

The Dr. Donner decision was based on no more than speculation. Every defendant
is different and so too are the facts of every case. It cannot be supposed reasonably or
logically that, simply because an expert was able, by hisor her testimony, to “hurt” one case

defended by an attorney, that, in a totally different case, with a different defendant and
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different facts, he or she necessarily will be able to duplicate that feat. That requires afact-
based analysis. Critical to that analysis, indeed essential to determining theimpact on one’s
case of the examination of aparty and testimony with respect to that examination by an
expert witness for the other party, is an assessment of one’ s own case and the quality of the
expert retained to support it, hisor her ability to defend his or her expert opinion and position
and his or her ability to address and explain contrary views, in particular, those offered by
the other party. A decision to forego the use of mitigation evidence favorable to the
defendant without, at a minimum, undertaking such an analysisis simply not an informed or
reasoned one, being, at best, careless and, at worst, a dereliction of duty, a failure to fully
investigate or inform oneself bef oreacting. Ineither case, the effect,theresult, isineffective
assistance of counsel.

Themajority pointsout, correctly, | agree, that defense counsel isunder no obligation
to consult with an expert witness concerning the defense counter to the State’s exhibits, how
best to respond to the State’ s evidence or apossible State rebuttal witness, and what statutory
mitigatorstoraise attrial. That, however, isnottheissue. Theissue, rather, iswhetherthe
critical decision to forego the use of favorable evidence was an informed one. Presumably,
of course, trial counsel could have received information supportive of the Dr. Donner
decisionfrom asource other than his expert and, had he done so, the decision w ould not have
been ineffective assistance of counsd. On this record, there simply is no basis for

concluding that trial counsel made any pertinent fact-based analysis, not to mention one
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based on information obtained from a source other than hisexpert. Thus, the only way in
which he could have proceeded to make the Dr. Donner decision with full, or at the least,
adequate, information was by discussing the issues and hisconcerns with Dr. Donner and
exploring with him what was probabl e, based on Dr. Donner’ s examination and considering
worst case scenarios, should B orchardt be examined by Dr. Raifman. Itiscounsel’sfailure
to obtain, or evenseek, pertinent inf ormation beforedecidingto forego the use of ostensibly
favorable evidence, which constitutes ineffective assistance of counsel.  Wiggins and
Rompilla dictate that an attorney must fully explore the mitigation paths that exist before
making a decision; where he or she has not otherwise conducted a full or adequate
investigation using other sources, he or she, before abandoning potentially hel pful testimony
must, at the very least, talk to hisor her ex pert witnesses to determine what potential pitfalls
there are and w hether they can be overcome.

Dr. Hyde, in preparation for the sentencing proceeding, conducted a series of clinical
examinationsof Borchardt, includinga physicd exam, amental exam, acranial nerveexam,
amotor skills exam, a sensory system exam, and an MRI. He concluded that Borchardt

“suffers from organic brain damage within the cortex, the thinking portion of

the brain, which results in impulsive behavior, poor decision making, and the

inability to think through the consequences of actions, and that this brain

damage contributed to [his] actionsin killing the Ohlers; that with abstinence

from drugs and alcohol, proper nutrition, proper psychiatric medication,

counseling, and a structured environment, it is unlikely that [he] will pose a

danger to others; that [he] does not suffer from antisocial personality disorder;

that [he] has suffered a significant amount of brain damage which affects his

ability to control his actions, explaining, in part, the sexual offense [he]
committed in the past; and that [he] is a polysubstance abuser, which also
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causes brain damage and difficulty in the consideration of consequences to
actions.”

Trial counsel agreed to limit Dr. Hyde's testimony as to the nexus between
Borchardt’s brain damage and the crimes of which he had been convicted. He did so
without discussing with Dr. Hyde what his testimony would be and of what probable effect
not inquiring into nexus would have, out of a non-specific fear of a damaging State’s
examination of Borchardt. Infact, Dr. Hyde was not informed, prior to sentencing, that his
testimony would be limited.

In regard to the limitation of Dr. Hyde's testimony, the majority notes:

“Borchardt was not denied effective assistance of counsel because defense
counsel failed to consult with Dr. Hyde before agreeing to limit Dr. Hyde's
testimony, Borchardt’s potential for future dangerousness, the impact of
State’s Exhibits 6, 7, 8, and the ramifications of Borchardt's diagnosis of
antisocial personality disorder. Neither Strickland nor Wiggins require
defense counsel to consult with experts on every tactical or grategic issue.
Defense counsel made an informed, strategic decision, after full investigation
of the facts and preparation of the case, in agreeing to limit Dr. Hyde's
testimony. Defense counsel had reviewed Dr. Hyde s report and conducted a
social historyinvestigation before agreeing to the limitation. Counsel wanted
to avoid an examination of Borchardt by the State’s doctors!! They had a
strategic reason for doing so and the agreement to limit the testimony did not
amount to ineffective assistance of counsel. No further consultation with Dr.
Hyde was required.”

__Md.at_, A.2dat__ [slipop. at 53-54].
The same analysisrequired in the case of Dr. Donner applies with equal force here.

| add what | said in Evans. The reasonableness of an attorney’s investigation can not be

determined by assessing, alone, what the attorney knows; a reviewing court needs also to
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consider, and determine, whether the known information would lead a reasonable attorney
to investigate further, and that “ Strickland does not establish that a cursory investigation
automatically justifiesatactica decision with respect to sentencing strategy.” Id. at 527, 123
S. Ct. at 2538, 156 L. Ed. 2d at 488.

The majority gives deference to the decisions made by Borchardt’ s counsel because
“the question of whether to call awitness is a quegion of trial strategy entrusted ordinarily
to counsel; therefore, we afford defense counsel’s decision not to call the mitigation

specialist great deference.” = Md.at _,  A.2dat __ [slip op. at 30], citing Knight v.

Spencer, 447 F.3d 6, 16-17 (1st Cir. 2006); United Statesv. L uciano, 158 F.3d 655, 660 (2d

Cir. 1989); Sandersv. Trickey, 875 F.2d 205, 212 (8th Cir. 1989); Trapnell v. United States,

725 F.2d 149, 155-56 (2d Cir. 1983); United States ex rel. Walker v. Henderson, 492 F.2d

1311, 1314 (2d Cir. 1974); In re Davis, 101 P.3d 1, 52 (Wash. 2004). The majority does

note, however, that the decision not to call a witness must be grounded in a strategy that

advancestheclient'sinterests, Pavel v. Hollins, 261 F.3d 210, 218-19(2d Cir. 2001), and that
if an attorney decides not to call a witness without regard for the client’s interests, that
decisionisnot astrategic choice entitled to deference, id. at 219. In each case, trial counsel

did not make a fully informed decision.

While the majority appropriately recognizes that the Circuit Court erred in not

deciding the Paternoster Issue as presented by Borchardt in his amended petition for
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postconviction relief,  Md.at__, A.2dat __ [slip op. at 55], it incorrectly holds that
“Borchardt’s apparent Paternoger issue.. . hasno merit,” __ Md.at__,  A.2dat__ [dlip

op. at 59], relying on the reasoning of McCleskey v. Kemp, 481 U.S. 279, 107 S. Ct. 1756,

95 L. Ed. 2d 262 (1987) that, in order to establish astatewide Equal Protection or Cruel and
Unusual Punishment violation, adefendant must “assert some specific discriminatory intent

intheir case.” Themajority goeson to concludethat”Borchardt makes no claim whatsoever

that thereisany specific evidence of discriminationin hiscase.” __ Md.at __, A.2dat___
[slip op. at 59].
| believethat my discussion of the Paternoster study inEvans,  Md. _, , A.2d

. __[slip op.at 31-36] (2006) (dissenting, Bell, C.J.) applies with equal force here, that

“United States v. Armstrong, 517 U.S. 456, 116 S. Ct. 1480, 134 L. Ed. 2d 687 (1996),

mandates that [the defendant] be entitled to discovery in order appropriately and effectively
to present his selectiveprosecutionclaims.” Evans, Md.at _, A.2dat __ [dipop. at
31-32] (dissenting, Bell, C.J.).

In Armstrong, the Supreme Court considered the showing necessary for a defendant
to be entitled to discovery on a selective prosecution claim. 517 U.S. at 458, 116 S. Ct. at
1483, 134 L. Ed. 2d at 694. Armstrong claimed that the government had declined to
prosecute defendants of other racesthat were similarly situated. 517 U.S. at 458, 116 S. Ct.

at 1483, 134 L. Ed. 2d at 694.
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Inadecisioningructingthegovernment to produceinformationregarding thecriteria
for deciding when to prosecute cases in which it had charged both firearms and cocaine
offenses, the Supreme Court held:

“The requirements for a sel ective-prosecution claim draw on ‘ordinary equal

protection standards.” . . . The claimant must demonstrate that the federal
prosecutorial policy ‘had adiscriminatory ef fect and that it was motivated by
a discriminatory purpose.’ . .. To establish a discriminatory effect in a race

case, the claimant must show that similarly situated individuals of adifferent
race were not prosecuted.”

517 U.S. at 465, 116 S. Ct. at 1487, 134 L . Ed. 2d at 699 (citations omitted).
Moreover,

“Having reviewed therequirementsto prove asd ective-prosecution claim,we
turn to the showing necessary to obtain discovery in support of such aclaim.
If discovery is ordered, the Government must assemble from its own files
documentswhich might corroborate or refutethe defendant's claim. Discovery
thusimposes many of the costs present w hen the Government must respond to
aprimafacie case of selective prosecution. It will divert prosecutors'resources
and may disclosethe Government's prosecutorial grategy. The justifications
for arigorous standard for the elements of a selective-prosecution claim thus
require a correspondingly rigorous standard for discovery in aid of such a
claim.”

517 U.S. at 468, 116 S. Ct. at 1488, 134 L. Ed. 2d at 701.

Discussing that correspondingly rigorous standard for discovery, the Supreme Court
remarked:

“The Court of Appeals held that a defendant may establish a colorable basis

for discriminatory effect without evidence that the Government has failed to

prosecute others who are similarly situated to the defendant. . . . We think it
was mistaken in this view.

* % * %
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“In the present case, if the claim of selective prosecution were well founded,
it should not have been an insuperable task to prove that persons of other races
were being treated differently than respondents. For instance, respondents
could haveinvestigated whether similarly situated persons of other raceswere
prosecuted by the State of California and were known to federal law
enforcement officers, but were not prosecuted in federal court. We think the
required threshold-a credible showing of different treatment of similarly
situated persons-adequately balances the Government's interest in vigorous
prosecution and the defendant's interest in avoiding selective prosecution.”
517 U.S. at 469-470, 116 S. Ct. at 1488-1489, 134 L. Ed. 2d at 701-702 (citations omitted).
Therefore, under Armstrong, a credibleshowing of different treatment of similarly situated
persons will justify discovery by the defendant.
It does not matter that, as the majority points out, “Borchardt is white and his victims

were white,” “[Borchardt] does not allege that the State discriminated against him in any
way; other than presenting a facial attack on the [death penalty] statute based on the
Paternoster Study,” and “Borchardt’ s situation . .. islessfavorable thanis Evans’,” __ Md.
at_ ,n. 20, A.2da__,n.20[slipop.at59, n.20]. The simplefactisthat Borchardtis
asserting a claim that he was selectively prosecuted in violation of his constitutional rights,
and that this aff ected his conviction.

Additionally, and more important, an adequate presentation of specific evidence of
discrimination by the defendant cannot occur without adequatediscovery from the State. It
follows, then, that until an adequate presentation of specific evidence of discrimination is

heard, the merits cannot be decided; to do so would be premature. The Paternoster study

illustrates that death-eligible defendants in Baltimore County are more likely to receive a
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sentence of death than in any other county. This study alone satisfies the Armstrong
standard, justifying further discovery.
JudgeBattagliajoinsintheviewsexpressedin Part | of thisopinion and JudgeGreene

joinsin Part I1.
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