State of Maryland v. Raymond Leon Adams, No. 38, September Term 2007.
CRIMINAL LAW – POST-CONVICTION – WAIVER – AN ALLEGATION OF ERROR
IN A JURY INSTRUCTION IS WAIVED GENERALLY FOR POST-CONVICTION
PURPOSES BY A FAILURE TO OBJECT AT TRIAL OR RAISE THE ISSUE ON
DIRECT APPEAL.
CRIMINAL LAW – POST-CONVICTION – WAIVER - STANDARDS OF POSTCONVICTION ACT FOR FOR EXCUSING WAIVER APPLY ONLY TO RIGHTS
REQUIRING A KNOWING AND INTELLIGENT WAIVER (JOHNSON V . ZERBST).
CRIMINAL LAW – POST-C ONV ICTION – WAIVER - COURT OF APPEALS RETA INS
DISCRETION TO EXCUSE WAIVER WHERE TIMELY OBJECTION TO ERRONEOUS
JURY INSTRUCTION COULD HAVE BEEN MADE AT TRIAL OR RAISED ON
DIRECT APPEAL, REGARDLESS OF WHETH ER A F UND AME NTAL RIGHT IS
IMPLICATED.
CRIMINAL LAW – INEFFECTIVE ASSISTANCE OF COUNSEL – COUNSEL IS NOT
INEFFECTIVE FOR FAILING TO OBJECT TO SPECIAL VERDICT ON JURISDICTION
WHERE COUNSEL'S ACTIONS ADEQUATELY PRESERVED THE ISSUE FOR AN
APPEAL HAD THE POTENTIAL APPEAL NOT BEEN RENDERED MOOT BY THE
JURY'S ANSWER TO THE SPECIAL VERDICT.

Circuit Co urt for Prince George 's County
Case No. CT 20,221; CT 20,494; CT 20,546; CT 20,723

IN THE COURT OF APPEALS
OF MARYLAND
No. 38
September Term, 2007

STATE OF MARYLAND
v.
RAYMOND LEON ADAMS
Bell, C.J.
*Raker
Harrell
Battaglia
Eldridge, John C. (Retired,
specially assigned)
Wilner, Alan M. (Retired,
specially assigned)
Cathell, Dale R. (Retired,
specially assigned)
JJ.
Opinion by Harrell, J.
Bell, C.J., Ba ttaglia and E ldridge, JJ., Dis sent.
Filed: October 15, 2008
* Raker, J., now retired, participated in the hearing
and conference of this case while an active member of
this Court; after being recalled pursuant to the
Constitution, Article IV, Section 3A, she also
participated in the decision and adoption of this
opinion.

I.
Facts & Process
On the night of 17 February 1979, Kathy P.1 and her sister, Teresa B., were walking
to their car in the p arking lo t of th e Prince G eorg e's Mo tor L odge, after le avin g the Cuc koo 's
Nest, a nearby bar. The Motor Lodge and the bar are in Prince George's County. A van
approached and cornered the women between several parked cars. Three men got out of the
van. One of them, later identified as Raymond Leon Adams, was carrying a gun. Adams,
threatening to shoot the wome n, ordered th em to get into t he van . Adam s grabb ed Ka thy P.,
struck her over her head, and, together with other men, pushed her into the van. The vehicle,
with Kathy P. inside, sped off on Branch Avenue in the direction of the District of Columbia.
Adams drove the van. It was stipulated at trial that it is between a mile and a mile and a half
from the Prince G eorge's Motor Lo dge to the District of Co lumbia border.
Shortly after being forced into the van, Kathy P. was ord ered to remove he r jewelry
and forcibly stripped of her cloth ing. One o f the other male occupants in the van, later
identified as William Raleigh K night, raped her at gunpoint within minutes of the abduction.2
Shortly after the first rape, the van turned right o ff of Branch Avenue and went the wrong
way on a one-way street. The van was involved in a minor accident with another vehicle .

1

It appears from our review of the record that the victim in the present case was
sixteen years old at the time of the a ttack. We w ill accord her the anonym ity that we wo uld
accord any alleged victim of a similar age.
2

The post-conv iction court in the present p roceeding s noted that it "was clear that the
first rape occurred within minutes after the kidnap ping bega n, and thus , almost indisp utably
occurr ed insid e the M aryland lin e."

Kathy P. then endured a series of sexual attacks and rapes by several men. She estimated that
approximately fifteen minutes elapsed between the kidnapping and this series of sexual
attacks.3 Kathy P. said she asked her abductors whether they were still in Maryland. They
responded that they were in Maryland, however, she testified that she did not believe them
because they laughed while responding. Just over two hours after the abduction, Kathy P.
was pushed out of the van in Prince George's County, Maryland. She knocked on the door
of a nearby apartment and was able to contact the Prince George's County Police for
assistance. Teresa B. identified the driver of the van as Adams and also identified the
passenger in the van as William Raleigh Knight. Kathy P. identified Adams in a photo array
shortly after the attack, as well as again several days later and yet again at trial. Adams also
was identified by a D istrict of Colu mbia polic e officer w ho stoppe d Adam s while he was
driving a van matching the description of the van used in the abduction and attacks. A search
of the van revealed three used prophylactics, and a scarf and co mb belonging to Kathy P. It
was stipulated at trial that Kathy P. suffered physical injuries consistent with a sex ual assault.
Adams was charged with kidnapping, robbery with a deadly weapon, six counts of
first degree rap e, and three c ounts of first degree sex offense. At his 1979 tria l in the Circu it
Court for Prince George 's County, Ad ams con tended tha t the rapes oc curred ou tside the State
of Maryland, and thus Ma ryland did not have jurisdiction to try him for the crimes. Th e State
presented two counter-arguments. First, the State contended that the evidence showed that
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Another set of attacks c ommenced at a stop in a parking lot later.
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the rapes, in fact, did occur in Maryland. Second, the State argued that, even assuming that
the rapes occurred in the District of Columbia, the State could assert jurisdiction under
Maryland Code (1957, 1971 Repl. Vol.), Article 27, § 465. Section 465 stated:
If a person is transported by any means, with the intent to violate
this subheading [sexual offenses] and the intent is followed by
actual violation of this subheading, the defendant may be tried
in the appropriate court within whose jurisdiction the county lies
where the transportation was offered, so licited, begun , continued
or ended.
Maryland Code (1957, 1971 Repl. Vol.) Article 27, § 465.
Adams retorted that § 465 addressed the matter of venue, not the territorial
jurisdiction, of a particu lar court. 4 Adams further contende d that Ma ryland had "n o authority
to legislate itself into having jurisdiction over acts that do not occur within the State." After
several lengthy discus sions of jurisd iction at diffe rent stages o f the trial, the trial court denied
Ada ms's motions and ruled that the question would b e submitted to the jury. At that p oint,
the following discussion took place:
Court: . . . I think I am going to solve this problem very e asily.
I am going to instruct on the statute, and also add the question

4

See, e.g., State v. Jones, 51 M d. App . 321, 32 5, 443 A .2d 967 , 970 (1 982), vacated
as not ripe, 298 Md. 634, 471 A.2d 1055 (1984) (ho lding that § 4 65 is a venue statute and
does not apply to a defendant who transports his victim across state lines). Ve nue refers to
the particular locality within a state that may try a criminal charge. McBu rney v. State , 280
Md. 21, 31, 371 A.2d 129, 135 (1977). By contrast, "'[t]erritorial jurisdiction describes the
concept that o nly w hen an offen se is c omm itted with in the boundaries of th e cou rt's
jurisdictional geographic territory, which generally is within the boundaries of the respective
states, may the case be tried in that state.'" West v. State , 369 Md. 150, 158, 797 A.2d 1278,
1282 (2002) (quoting State v. Butler, 353 Md. 67, 72 -73, 724 A.2d 6 57, 660 (1999)).
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to be decide d by the jury wh ere all these ac ts took pl ace. At this
time I may agree with [the State's Attorney]. Maybe at a later
time I may disagree with you. If the jury can m ake a find ing it
might solve a lot of problems, if this case went to the Court of
Appeals or the Court of Sp ecial Appeals and the re was a
spec ific f inding in that r egar d by th e jury.
Defense Counsel: Your Honor, I hate to interrupt the Court, but
I think this is the very issue we addressed earlier.
Court: Yes.
Defense Counsel: The State has not shown anything upon
which the jury can make that determination. And that is wh y I
subm it to th e Co urt th at thi s sho uld n ot be pass ed to the ju ry.
Court: . . . [A]ll that I kn ow is that the intent started o ut in a
Prince Georg e's Cou nty motel . All I have in front of m e at this
time is that is where it started. I have te stimon y from [K athy P.]
that sexual assaults were inflicted on her while the van was in
motion, and that subsequent sexual assaults were inflicted on her
at various places, and she was told they were in Maryland.
Whether she believed what they told her or she didn't believe
that makes no difference. Nobody has told me that this incident
didn't occur in the Sta te of Ma ryland. There is no eviden ce in
this case at all that th is didn't occur in Maryland, at this juncture.
And if somebody does testify that they occurred in the District
of Columb ia that then becomes in my judgment a factual issue
that a jury then can make a determination on.
At this juncture all that I know is it started out and it
occurred in Maryland , and that is all I ha ve in front of me. If
someone gets up and says it occurred elsewhere I think that it is
perfectly reasonable to let a jury make a – that is one of the
issues a jury may have to determine.
If this case is ever appealed, or he is convicted and I
make a subsequent ruling the statute applies out of state, and the
Court of Appeals says I am w rong, or the ju ry says that it did
happen in the District and I am wrong, that ends it right then and
there.
Do you [to the State's Attorney] think that is a solution?
-4-

State's Attorney: I don't really know . It is a good procedu re to
get the jury to come back with specific findings of fact in a case
like this, obvious ly, if this case is app ealed to the Court of
Appeals.
Court: How w ould the Court of A ppeals know h ow the jury
made a determination, based on what you told me? In other
words, you want me to instruct them on the statute?
State's Attorney: Yes, sir.
Court: That if this d efendan t formed th e intention to commit a
sexual assault on this lady, and he formed that intention in the
State of Maryland, a nd they so find , the fact that it happene d in
the District of Columbia makes no difference, that it could
happen anywhere a s long as he formed th at intention, that is
what you say the purpose of the statute is?
State's Attorney: That is correct, your Honor.
Court: All right. If they fin d it happen ed in the D istrict.
Now suppose I agree with you and say you a re absolutely
right in your interpretation, then this case goes to the Court of
Appea ls and the Court of Appeals says this is not the law, didn 't
have any jurisdiction because it happene d - they don't really
know where it happened. How does the Court o f Appe als know
where it happened?
State's Attorney: Well, I g uess the y don't. I really don't think
there is any reaso n for the statu te to exist –
Court: You don't think there is any reason fo r the statute to exist
other than this? You may be absolutely right. You don't want
to submit it to the jury on special issue a s to this, but you want
them instruc ted that –
States Attorney: Special Instruction as to the statute.
Court: Well all right. But you think the statute is applicable.
All right.
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State's Attorney: Yes, sir.
Court: Do you [to De fense C ounse l] agree with th at, there
should be a special issue before the jury as to wh ere this sexual
act occurred?
Defense Counsel: Assuming that the Court is ruling that this
issue goes to the ju ry –
Court: Yes, that is a pretty good assumption at this time.
Defense Counsel: I understand that your Hon or.
Court: All right.
Defense Counsel: I would submit that the Court's proposed
method is the better method, and I would ask the Court to do
that, to get a specif ic finding a s to wheth er or not the in cidents
involving the sexual acts and the rapes took place in the District
of Columbia or Maryland.
Court: All of them?
Defense Counsel: Assuming all of them go to the jury, your
Honor, I would a ssume th ose questions would have to be
answered definitely. I think the jury does have to find –
Court: Let's assu me I do it that w ay, what is the burden of proof
on that issue?
Defense Counsel: It is the same as the burden fo r any other –
Court: Anything else? You have to be convinced beyond a
reasonab le doubt?
Defense Counsel: Yes, your Honor.
Court: Do you agree with tha t [to State's Attorney]?
State's Attorney: If the Court submits that special issue?
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Court: Yes.
State's Attorney: Yes, sir.
Court: All righ t.
The trial court proposed a special verdict sheet which included asking the jury whether
it found jurisdiction, proven beyond a reasonab le doubt, bas ed upon the rapes oc curring in
Maryland or the applic ation § 465 . Adams objected, arg uing that there was insufficient
evidence for the jury to find that the rapes occurred in Maryland. The judge ruled that the
evidence was sufficient to send the issue to the jury. Adams then agreed to the special
verdict shee t proposed by the trial court. 5
Accordingly, the trial court gave the jury the following pertinent jury instructions
regarding th e special ve rdict sheet:
[You] will make a determin ation as to each one of these 12
charges, and they are numbered for your benefit, and you will
find the defendant either not guilty or guilty of each one. And
below that finding, if you find the defenda nt is guilty, you will
also make a finding that the offense either occurred in Maryland
or that jurisdiction was obtained in this case under Article 17,
465, of our An notated Code, w hich I will tell you about later.
The judge later elaborated on the special verdict question
available as to each of the individual counts. For example, he

5

During this proceeding, Adams requested and was granted two special instructions
to be given to the jury regarding certain incidents that occurred at trial. The first instruction
was that the jury was to infer nothing from the fact that they had seen Adams wearing
handcuffs during the trial. The second instruction was that the jury was to infer nothing from
the absence of the co-defendant, Knight, at trial. Knight pled guilty after the trial
comme nced and was abse nt from the defense ta ble for the re mainder o f the trial.
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instructed the jury as follows:
Now, when you make that determination or if you make
a determination as to first degree rape you will also make a
determination as to whe re this rape oc curred, and you will see
there is a place fo r you to check either that the ra pe occurre d in
our State or that jurisdiction was obtained under Article 27,
Section 465 of o ur Anno tated Code. And our Legislature has
enacted a statute that says in regards to sexual offenses if a
person is transporte d by any means w ith intent to viola te this
subheading, meaning sexual offenses, and the intent is followed
by actual violation of this subheading, the defendant may be
tried in the appropriate court within whose jurisdiction the
county lies where the transportation was offered, solicited,
begun, continued, or ended.
If you find that the application of this statute is h ow this
particular sex offense occurred you will check that, if you are
not convince d beyond a r easonab le doubt tha t the offense
occurred in our state.
In a final reminder to the jury after closing arguments, the trial judge noted, "And also
that in regard to both the rape and sexu al charges you must determ ine wheth er it occurred in
Marylan d or w hether th ere wa s jurisdic tion un der the s tatute. A ll right."
The trial court also gave "advisory" jury instructions, based on Article 23 of the
Maryland Declaration of Rights.6 Throughou t the twenty pages of instructions re ad to the
jury, the trial judge made repeated references to the "advisory" nature of his instructions. For
example, he stated: Those of you who have sat previously as jurors in a criminal case know,

6

Article 23 of the Maryland Declaration of Rights states, "In the trial of all criminal
cases, the Jury shall be th e Judges o f Law, a s well as of fact, except that the Court may pass
upon th e suffic iency of th e evide nce to s ustain a convic tion."
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and for tho se of you who h ave no t sat prev iously and who d o not kn ow, that in our State,
unlike [forty-eight] oth er states in our country, in a criminal case you as the jury sit not on ly
as what we call the triers of f act, you also sit as what we call the judge of the law. And what
this means, in e ssence, is that th e facts in this case as you have sat and listened to for the past
five days will be as you find them to be, and the law in this case will be as you find it to be.
And because you are both the judges of the fact and the judges of the law anything that I may
now tell you about either the facts or the law is purely advisory. You may disregard anything
that I tell you, and you m ay pay absolutely no attention to what I tell you concerning either
the facts or the law, with this one admonition concerning the law. You are not to apply the
law as you think it ough t to be or w hat it should b e, but wha t it in fact is in this pa rticular
case.
And because you are the jud ges o f the law [the State's
Atto rney] and [Adam s's trial counsel] in their closing arg uments
to you may tell you what they think the law is in our State and
how you should apply it in this particular case.
I, therefore, instruct you in an a dvisory capac ity that in
this case that you will sit on, that is of a criminal nature, the law
places the burden on the State of Maryland to prove that the
defenda nt, and in this case [Adams] is guilty beyond what we
call a reasonable doubt. No defendant in any criminal case has
to prove he is innocent. Accordingly, you will assume that
[Adams] is innocent unless you are convinced from all the
evidence in this case that you have heard for the past five days
that h e is guilty.
The trial court alluded to the advisory nature of th e instructions at least ten time s in
the course of delivering the charge to the jury. Adams did not object to the references to the
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advisory nature of th e jury instruction, d espite their promin ence in the c harge to the ju ry. 7
On 7 December 1979, the jury found Adams guilty on all twelv e coun ts. In addition,
the jury made a special finding that all twelve counts occurred within the State of Maryland.
Although the option was available on the verdict sheet, the jury did not check the option
finding "jurisdiction" under Article 27, § 465. Adams was sentenced to one life term for one
count of first degree rape, multiple concurrent life sentences for the remaining rapes and
sexual assaults, thirty consecutive years of imprisonment for kidnapping , and twen ty
consecu tive ye ars f or ro bbery.
Adams appealed to the Court of Special Appeals. He raised eight issues.8 In an
7

Adams, however, raised severa l other o bjection s to the ju ry instructio ns. He objected
to the trial court's refu sal to instruct the jury on alleged difficulties in cross racial
identification (perhaps representing a degree of prescience to the matter much later discussed
in Smith v. Sta te, 388 Md. 468, 880 A.2d 288 (2005)). That objection was overruled by the
trial court. Adams also objected to the trial court's failure to give an instruction to the jury
informing them that they may choose the weight to accord a photographic array and a lineup
identification. The judg e agreed w ith Adam s and gav e the instructio n. Finally, Adams
objected to the instruction given by the trial court that said a trial is "a search for the t ruth."
Adams contended that the definition of a trial was more properly described as a
"determination as to whether or not the State has proven beyond a reasonable doubt that the
defendant is guilty." The judge overruled Adams's objection to the "search for the truth"
instructio n.
8

Adams contende d that: (1) the e vidence w as insufficie nt for a reasonable jury to
conclude that the crimes occurred in Maryland; (2) the in-court identifications by Kathy P.
and Teresa B. should have been suppressed; (3) the absence of co-defendant Knight from the
trial, after he pled guilty, prejudiced the jury; (4) he was prejudiced w hen the jury members
saw him wearing handcuffs in the hallway of the courthouse; (5) the indictment was inva lid
because the langua ge of the in dictment d id not prop erly differentiate the various counts; (6)
the trial court erred in denying A dams's pro s e "Motio n to Dismiss Indictments Because of
Delay to Prosecute"; (7) the trial court erred in refusing to instruct the jury on special
(contin ued...)
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unreported opinion file d in 1980 , the intermed iate appellate court aff irme d Ad ams's
conviction. We d enie d Ad ams's Petition for Writ of Certiorari from that judgm ent. Adams
v. State, 289 Md. 733 (1980).
On 1 April 2004, some twenty-four years after his convictions and affirmance thereof
on direct appeal, Adams filed in the Circuit Court for Prince George's County an initial
Petition for Post Convictio n Relief. The Petition alleged four bases for relief: (1) the trial
court improper ly gave only adv isory jury instructions; (2) the trial court improperly instructed
the jury on jurisdiction ; (3) the trial cou rt gave an in complete reasonable doubt instruction;
and (4) Adams's trial counsel was ineffective. In support of his claim of ineffective
assistance of couns el, Adam s alleged that his attorney failed to object to the improper
jurisdiction and reasonable do ubt instructions and failed to file a Motion for Modification
of Senten ce. The post-conviction court granted the Petition on the grounds that the adv isory
jury instructions and the jury instructions on jurisdiction we re improper. 9 The Court also
granted the Petition based on the ineffective assistance of counsel, sp ecifically Adams's trial
counsel's failure to object to the assertedly erroneous jurisdiction instructions.10

8

(...continued)
difficulties posed by cross-racial identifications; and (8) the trial court erred in instructing
the jury that a trial is a "search for the truth."
9

The post-conv iction judge conclude d that the reasonab le doubt instruction was proper
and that Adam s's trial counsel w as not defic ient in failing to object to the reasona ble doubt
instruction. Adams does not seek further judicial scrutiny of these rulings.
10

The Court also found that Adams's trial counsel was ineffective for failing to file a
(contin ued...)
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The Court of Special Appeals, on the State's appeal, affirmed the post-conviction
Court in a repo rted op inion. State v. Adams, 171 Md. App. 668, 912 A.2d 16 (2006). We
granted the State 's Petition for W rit of Ce rtiorari. State v. Adams, 399 Md. 595, 925 A.2 d
634 (2007). The State presents three questions for our consideration:
(1) Und er the Maryland Post Conviction Procedure Act, has
Adams waived h is post conv iction com plaint that the trial c ourt's
advisory jury instructions denied him his constitutional right to
due process?
(2) Under the Maryland Post Conviction Procedure Act, has
Adams waived h is right to challenge an instruction advising the
jury that it could find jurisdiction under § 465 of Article 27 and,
if not waived, in light of the special verdict in this case, was the
instruction harmless?
(3) Did the p ost convictio n court err in c oncluding th at Adam s's
counsel's performan ce was d eficient bec ause cou nsel failed to
object to the cou rt's in struc tions on j urisd ictio n as c ounsel's
failure to object to the instructions was not error and, in any
event, was Adams prejudiced?

10

(...continued)
Motion to Modify Sentence within 90 days, as permitted by Maryland Rule 4-345(b) (former
Maryland Rule 774 (Maryland Code, 1957, 1977 Repl. Vol., 1983 Cum. S upp.)). The Circuit
Court held that "[Adam s] should be entitled to file a belated m otion for modification of
senten ce." This holding was affirmed by the Court of Special Appe als. State v. Adams, 171
Md. App. 668, 716 912 A.2d 16 , 44 (2006). The State , in its Petition for C ertiorari here, did
not challenge this ruling. Acco rdingly, regardless of the outcome in the present matter,
Adam s is entitle d to file a belated Motio n for M odifica tion of S entenc e.
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II.
Standard of Review
We "will not disturb the factual findings of the post-conviction court un less they are
clearly erroneous." Wilson v. Sta te, 363 Md. 333, 348, 768 A.2d 675, 683 (2001) (citing
Oken v. State, 343 M d. 256, 299 , 681 A.2d 30, 51 (19 96)); Gilliam v. S tate, 331 M d. 651,
672, 629 A.2d 685, 696 (199 3)). Althou gh review ing factua l determinatio ns of the p ostconviction court under a clearly erroneous standard, we make an independent determination
of relev ant law and its a pplicatio n to the f acts. Gray v. S tate, 388 Md. 366, 375, 879 A.2d
1064, 1068 (2005); State v. Peterson, 158 Md. App. 558, 584, 857 A.2d 1132, 1187 (2004).

III.
Stare D ecisis
Ada ms's flagship contention is that the adv isory jury instructions employed at his trial
violated the reasoning iterated by this Court in Stevenso n v. State, 289 Md. 167, 423 A.2d
558 (1980), and Montg omery v . State, 292 Md. 8 4, 437 A .2d 654 (1981 ). Adam s's facially
reasonab le argument, how ever, suffers from a fundamental flaw. The holdings in Stevenson
and Montgomery, by their ex press ter ms, did not ann ounce new la w.
In Stevenson, a defendant challenged her conviction for first degree murder on the
ground that Article 23 of the Maryland Declaration of Rights violated the Due Process
Clause of the Fourteenth Amendment and the Sixth Amendment right to a trial by jury. At
Stev enso n's trial, the trial court ga ve broad advisory instruc tions, much like the advisory

-13-

instructions given in the pres ent case . Stevens on, however, narrowly objected only to the
constitutiona lity of Article 23, failing to object that the b road advisory instructions given at
her trial exceeded the scope of Article 23. In essence, Stevenson mounted a facial challenge
to the constitutionality of Article 23. T he Cou rt of App eals affirmed Stevenson's conviction
because, although the broad advisory instructions violated the scope of Article 23,11 a proper
application o f Article 23 would n ot violate the Federal Constitution. Thus, Article 23 was
not fac ially unco nstitution al.
The Court majority opinion12 noted that "[i]mplicit in the decisions of this Court
limiting the jury's judicial role to the 'law of the crime' is a recognition that all other legal
issues are for the judge alone to decide." Stevenson, 289 Md. at 179, 423 A.2d at 565. By
its terms, Stevenson purported to express the limitations on the power of the jury implicit in
earlier Maryland a ppellate decisio ns. See, e.g., Lewis v. State, 285 Md. 705, 724, 404 A.2d
1073, 1083 (19 79); Vogel v. Sta te, 163 Md. 267, 272, 162 A. 705, 708 (1932); Bell, alias
Kimba ll v. State, 57 Md. 108, 120 (1881); Wheeler v . State, 42 Md. 563, 57 0 (1875).
"Rather, the Stevenson court is clear th at it did not m ake new law, but rath er it merely
11

Stev enso n's conviction was affirmed because she, much like the present c ase, did
not make a proper, timely objection a t the time the instructions were given that the
instructions exceeded the proper scope of Article 23.
12

Judge Eldridge dissente d, joined by Judge David son an d Judg e Cole in part. Judge
Eldridge argued, as he does here (see Dissen t slip op at 2-4) , that Article 23 was fac ially
unconstitutional. Furtherm ore, Judge Eldridge c ontended that the recor d indicated that a
proper objection w as made b y Stevenson at trial. Judge C ole joined only the portion of Judge
Eldr idge 's opin ion d iscussing Ste venson's objection to the instructions at trial as preserving
her app ellate arg umen t.
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clarified what has always been the law in Maryland." Jenkins v. Smith, 38 F. Supp.2d 417,
421 (D . Md. 1 999), aff'd, Jenkins v. Hutchinson, 221 F.3d 679, 68 4 (4th Cir. 2000). 13 The
Stevenson Court pointed out that "this C ourt has co nsistently interprete d this constitutional
provision as restraining the jury's law deciding power to this lim ited, albe it impor tant, area ."
Stevenson, 289 Md . at 17 8, 42 3 A.2d at 564 . The majo rity opinion highlighted, as an
example, a then recent decision applying the long established principle that the jury serves
only as a judge of the "law of the crime." See Lew is v. State, 285 Md. 705, 724, 404 A.2d
1073, 1083 (1979) (holding that instructions on the voluntariness of confessions are binding,

13

The dissent con tends that Jenkins is factually on p oint. Dissen t slip op. at 40. It is
not, howev er, legally on point. The District Court in Jenkins stated that "Jenkins did not raise
an objection to the advisory nature of the jury instructions at the trial or on appeal, and thus,
consistent with Maryland's procedural default rule, appears to have waived the right to raise
the issue on post-conviction or habeas review." Jenkins v. S mith, 38 F. Supp. 2d 417, 421
(D.Md . 1999). Th at finding, h oweve r, did not end the analysis for th e federal co urt:
The analysis in this case do es not end here, how ever. Des pite
Jenkins having procedurally waived his right to object to the
jury instructions, the Circuit Co urt for Princ e Georg e's County
addressed on the merits his argument raised for the first time in
his fifth post conviction petition and fifth habeas corpus
petition. The Wainwright rule is therefore inapplicable w here
the state in effect ignores its own independent state procedural
default rule and addresses the m erits of a n argum ent. . . .
Acc ordingly, Jenkins' objection to the jury instructio ns is
properly before the Court in this § 2254 petition.
Jenkins v. Smith, 38 F. Supp. 2d 417, 421-22. Thus, the federal court avoided the issue of
waiver because the state court prev iously addressed Jenkins's issues on the merits. In the
present case, however, we review the waiver analysis of the Circuit Court and Court of
Special Appeals. Because the Circuit Court for Prince George's County in Jenkins addressed
the merits, the federal court bypassed the waiver issue.
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not me rely advis ory, on the jury, and th e jury sho uld be in structed as such ).
Because Stevenson did not announce a new rule and Adams waived any challenges
based thereon, there is no need to consider retrospectivity here. See Guard ino v. State, 50
Md. App. 6 95, 702 n.3, 440 A.2d 1101, 1105 n.3 (1982) ("No retrospective question was
presented by Stevenson v. State, 289 M d. 167, 423 A.2d 55 8 (1980) b ecause it m erely
affirmed what it found to be long established law with respect to the law-judging function
of the jury."); Prokop is v. State, 49 Md. App. 531, 535, 433 A.2d 1191, 1194 (1981)
("Applica nt acknow ledges that Stevenson v. State . . . is not retr oactive .").
Montgomery clarified the decision in Stevenson. In Montgomery, the defendant was
charged with assault with intent to rob. The trial court gave broad advisory instructions
similar to the instructions in the present case. We reversed the conviction, holding that
because "there was no dispute between the State and Montgomery as to the law of the crime,
the trial judg e's instruc tion ther eon w as bind ing . . . ." Montgomery, 292 Md. at 89, 437 A.2d
at 657. We also noted that instructions on matters such as reasonable doubt, the burden of
proof, the prohibition on an adverse inference from a defendant's silence, and the ju ry's
restriction to co nsid ering only the e vide nce b efor e the m, w ere a lways binding on the jury
because they were not part of the "law of the crime." Fu rthermore, in "those circumstances
where there is no d ispute nor a sound ba sis for a dispu te as to the law of th e crim e, the court's
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instructions are binding on the jury . . . ." Montgomery, 292 Md. at 89, 437 A.2d at 657.14
Just as Stevenson purported to explain and continue the reasoning of prior decisions
of the Court of Appeals, Montgomery merely served as an example and application of
Stevenson. See Guardino, 50 Md. App. at 701-02, 440 A.2d at 1105 ("Unlike Stevenson,
Montgomery did not specifically state nor demonstrate that its doctrine was reflected in the
prior decisions o f the Cou rt. But it is silent as to its retroac tive effect. A s it serves to
explicate Stevenson, we assume that its teachings, no less than Steven son's, are an affirmation
of prior decisions, in accord with established law consistently followed by the Court of
Appeals . . . ."). 15
We shall not here disturb the holdings of Montgomery and Stevenson. "Stare decisis,
which means to stand by the thing decided, 'is the preferred course because it promotes the
evenhanded, predictable, and consistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and perceived integrity of the judicial
proc ess.'" Livesay v. B alt. County , 384 Md. 1, 14, 862 A.2d 33,40-41 (2004) (quoting Payne
v. Tennessee, 501 U.S . 808, 827, 1 11 S. Ct. 2597, 2609, 115 L. Ed.2d 720 (19 91)). "We are
14

Judge Eldridge concurred in the result, joined by Judge Davidson. Judge Eldridge,
consistent with his dissent in Stevenson, maintained that Article 23 was fac ially
unconstitutio nal.
15

To be sure, the majority opinions in Stevenson and Montgomery have not been
praised univer sally from within , Stevenson 289 Md. at 189, 423 A .2d at 57 0 (Eldr idge, J.,
dissenting), Montg omery v . State, 292 Md. at 96, 437 A.2d at 660 (Eldridge, J., concurring),
and without the Judiciary, Michael A. Millemann, Collateral Remedies in Criminal Cases
in Maryland: An Assessment, 64 M D. L. R EV. 968, 1030 (2005), criticisms echoed by the
dissent here.
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cognizant of the importance of stare decisis and the resulting certainty, definition, and
dependa bility it gives the law." Willey v. State, 328 Md. 126, 137, 613 A.2d 956, 961 (1992)
(quoting B & K Rentals v. Universal Leaf, 324 M d. 147, 1 58, 596 A.2d 6 40, 645 (19 91)).
The inertial and institutional devotion to stare decisis is not absolute, however, for
we will strike down a dec ision that is "clearly wrong and con trary to estab lished p rinciple s."
Townsend v. Bethlehem-Fairfield Shipyard, 186 Md. 406, 417, 47 A.2d 365, 370 (1946);
Bozman v. Bozman, 376 Md. 461, 494, 830 A.2d 450, 470 (2003). The Supreme Court of
the United S tates notes tha t "it is common wisdom that the rule of stare decisis is not an
"'inexorable command.'" Planned Parenthood v. Casey, 505 U.S. 833, 854, 112 S. Ct. 2791,
2808, 120 L. Ed. 2d 6 74 (1992). Nevertheless, in the present case, we are unpersuaded that
either Stevenson or Montgomery was held wrongly to be applied in a prospective manner
only.

In Stevenson, the Court c onsidered the history of Article 23 of the Maryland

Declaration of Rights and concluded that prior decisions of the Court of Appea ls reined in
the power of the jury to the exten t that only its decisions re garding the "law of th e crime" in
"dubio us factu al situatio ns" we re a pro per exe rcise of Article 2 3. Dillon v. State, 277 Md.
571, 581, 357 A .2d 360, 367 (197 6).16
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Maryland Code (2001), Criminal Procedure Article, § 7-106(c) provides that a postconviction petitioner m ay obtain relief, ev en if the claim for relief has been waived o r finally
litigated, if a judicial decision from a "binding" court imposes a new "procedural or
substantive standard" that is "intended to be applied retrospectively." Stevenson did not
articulate a new "procedural or substantive standard. Therefore, Adams may not obtain relief
under § 7-106(c). In any event, such a n argument is not pro perly before this Court. Adams
(contin ued...)
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Nonetheless, although we ordinarily would continue with our analysis because we
have and will continue to reverse convictions where a defendant makes a timely objection
to erroneous jury instructions, see, e.g., Davis v. State, 48 Md. App. 474, 427 A.2d 1085
(1981) (reversing conviction holding that timely objection at trial to "advisory" jury
instructions p rior to Stevenson preserved the error for review o n the merits), o ur inquiry is
truncated here because Adams waived many of his claims by not objecting at trial or on
direct appe al.
IV.
Advisory Instructions
In his Petition for Post-Conviction R elief, Adams con tended that the advisory
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(...continued)
attempts to adopt in this regard, by reference, the arguments contained in an amicus brief
filed by Fami lies Ag ainst Inju stice. A dams c ites Ma ryland R ule 8-5 03(f), which provides
that in a "case involving more than one appellant or appellee, any appellant or appellee may
adopt by reference any part of the brief of an other." The present cas e has only a sin gle
appellant, the State, and a single appellee, Adams. The rule only permits litigants to adopt
the arguments of other parties to the litigation. Thus, this argument is not properly before
us.
The dissent is critical of this footnote. Dissent slip op. at 16 n.6. Maryland Rule 8503 requires that a case must "invo lve[] more than one a ppellant or a ppellee" be fore a party
may adopt the arguments in the brief of another. Further, the dissent conflates "issues" with
"argum ents." The two are not the same. The issue of w heth er § 7 -106 applies to Ada ms's
case is properly befo re this Cou rt. Adams's arguments regarding the application of 7-106(c)
are not. In any event, a further footnote duel is pointless. The dissent and majority opinion
agree that “the w aiver provis ions of the P ost Conv iction Act a re not directly app licable to this
case.” Dissent slip op. at 5 n1. The considerations discussed in § 7-106(c), nonetheless, may
serve as guidance in determining whether discretion should be exercised to excuse a waiver.
Further, the real disagreement between the dissent's position and our own is that we conclude
that Stevenson and Montgomery were n ot "new law" w hen the y were d ecided .
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instructions based on Article 23 of the Maryland Declaration of Rights vio lated his right to
due process of law under the F ourteenth A mendm ent to the U .S. Constitutio n. The Sta te
peremptorily contends that Adams waived this challenge.17 We agree.
The Uniform Po stconviction Procedu re Act ("UPP A") (Maryland C ode (2001),
Criminal Procedu re Article, §§ 7-101 to 7-301)18 arguably provides the statutory framework
for analysis of A dams's curre nt challeng es to his con victions. Section 7-102 permits a
challenge to a conviction where the post-conviction issue has "not been previously and
finally litigated or waived in the proceeding resulting in the conviction or in any other
proceeding that the person has taken to secure relief from the person's conviction." § 7102(b)(2). An issue "is waived when a petitioner could have made but intelligently and
knowin gly failed to make the allegation." § 7-106(b)(1)(i). Where a petitioner could have
objected, but failed to make such an allegation of error, "there is a rebuttable presumption
that the petitioner intelligently and knowingly failed to make the allegation." § 7-1 06(b)(2).
Section 7-106(b)(1)(ii) states that waiver shall be excu sed in special circumstance s; however,
"the petitioner has the burden of proving that special circumstances exist."
In enacting the UPPA, "the legislature employed the concept of an intelligent and
knowing waiver in the narrow sense employed by the Supreme C ourt in Johnson v. Zerbst,

17

If its waiver argument were found to be lacking or Adams's waiver excused, the
State concedes that the challenged instructions were erroneous.
18

Unless otherwise noted, all sub sequent sta tutory referenc es are to Maryland Code
(2001 ), Crimin al Proc edure A rticle.
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304 U.S. 458, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938)." McElro y v. State, 329 Md. 136, 140,
617 A.2d 1068, 1070 (1993) (citing Curtis v. State , 284 Md. 132, 395 A.2d 46 4 (1978)). In
Curtis, we distinguished the minimum standards for waiver of a fundamental constitutional
right from the standards for waive r of oth er rights . Curtis, 284 Md. at 148, 395 A.2d at 473.
Fundamental constitutiona l rights require an aff irmative waive r from a defen dant. See, e.g.,
Johnson, 304 U.S. 458, 58 S . Ct. 1019, 82 L. Ed. 1461 (requiring intentional relinquishment
of a know n right in ord er to effect w aiver of righ t to counsel in federal crim inal actions);
Adams v. U.S. ex rel. McCann, 317 U.S. 269, 63 S. Ct. 236, 87 L. Ed. 268 (1942) (requiring
knowin g and intelligent waiver of right to a jury trial). Non-fundamental rights may be
waived without an affirmative acknowledgment of waiver by the defendant to the cou rt. "It
is clear that a 'proc edural def ault' in certain circumstances, even where a defendant may
personally have been w ithout knowledge or understanding of the matter, may result in his
being precluded from asserting important rights." Curtis, 284 Md. at 147, 395 A.2d at 472;
see Hunt v. Sta te, 345 Md. 122, 138, 691 A.2d 1255, 1263 (1997) ("'[T]he waiver of other
rights, which ordinarily do not require such knowing and voluntary action for a waiver to be
effective, [is] not gov erned by the d efinition of w aiver in the P ost Conviction Procedure
Act.'" (quoting Williams v . State, 292 M d. 201, 2 15-16 , 438 A .2d 130 1, 1308 (1981 ))).
Our cases mak e it clear that, simply because a n asserted rig ht is
derived from the Con stitution of the United States or the
Constitution of Maryland, or is regarde d as a "fun damenta l"
right, does not necessarily make the "intelligent and knowing"
standard of waive r applicable. R ather, most r ights, whether
constitutiona l, statutory or common-law, may be waived by
-21-

inaction or failure to adhere to legitimate procedural
require ments.
State v. Rose, 345 Md. 238 , 248, 691 A.2d 1 314, 1319 (199 7).
An erroneou s jury instruction, ev en on reas onable do ubt, is not such a fundamental
right requiring an affirmative "knowing and inte lligent" w aiver un der UP PA. See Bowman
v. State, 337 Md. 65, 67, 650 A.2d 954, 955 (1994) (holding that "review of a jury instruction
will not ordinarily be permitted unless the appellant has objected seasonably so as to allow
the trial judge an opportunity to correct the deficiency before the jury retires to deliberate");
Foster, Evans & H uffington v. S tate, 305 Md. 306, 314 503 A.2d 1326, 1330 (1986) (noting
that failing to object to erroneous jury instructions regarding the burden of proof, even in a
capital case, constitu ted waive r); Hankerson v. North Carolina, 432 U .S. 233 , 244 n.8 , 97
S. Ct. 2339, 2345 n.8 (1977) (noting that states may enforce the "normal and valid rule that
failure to object to a jury instruction is a waiver of any claim of error"); Cirincione v. State,
119 Md. App. 471, 512, 705 A.2d 96, 115-16 (1998) ("As the Court of Appeals reconfirmed
. . . the right to a correct jury instruction, even a jury instruction on the definition of
reasonab le doubt, is not a fundamental right . . . [and] may be waived for post conviction
purposes by a failure to object at trial." (citing Rose, 345 Md. at 250, 691 A.2d at 13 20));
Morris v. S tate, 153 Md. App. 480, 517, 837 A.2d 248, 269 (2003) (holding that challenge
to erroneous jury instruction on reasonable doubt was waived by failure to object at trial);
Trimble v. State, 321 Md. 248, 257, 582 A.2d 794, 798 (1990) ("The [instruction] issue is not
. . . a proper subject for review in this [post-conviction] proceeding because the issue of the
-22-

instruction was not raised [previously] and was waived."); State v. Tichn ell, 306 Md. 428,
465-66, 509 A.2d 1179, 1198 (1986) ("[The circuit court] held that because there was no
objection to the instruction, the issue was waived and thus not properly before the post
conviction court . . . . [W]e agree with the court's disposition of the issue."); State v. Co lvin,
314 Md. 1, 23, 548 A.2d 506, 517 (1988) (holding that when a defendant failed to object to
trial court's advisory instructions after Stevenson, the defendant's claims had been waived for
the purposes of his po st-conviction petition").
We summarized the case law regarding waiver in this area in Walker v. S tate, 343 Md.
629, 644-45, 684 A.2d 429, 436 -37 (1996):
[W]e are aware of no decision by the Supreme Co urt or this
Court holding that waiver of an issue over the accuracy of a jury
instruction concerning the elements of an offense requires
intelligent and knowing action by the defendant himself. . . . [A]
multitude of cases in this Court[] make it clear that the failure to
object to a jury instruction ordinarily constitutes a waiver of any
later claim that the in struction was er roneou s . . . .
....
Furthermore, we hav e consisten tly held that the failu re to
object to or otherwise challenge a jury instruction constitutes a
waiver of the issue for purposes of the Maryland Post
Conviction Proce dure Act. (Citations om itted).
This is true even of transparently erroneous jury instructions that appear to shift the burden
of proof to a defendant. For example, in Davis v. Sta te, 285 Md. 19, 40 0 A.2d 406 (1 979),
the trial court instructed the jury that "in order to prove an alibi conclusively, the testimony
must cover the whole time in which the crime by any possibility might have been committed
and it should be r igid, it should b e subjected to rigid scrutin y." Davis, 285 Md. at 21, 400
-23-

A.2d at 406 (19 79). The S tate in Davis concede d that the jury instru ction was erroneou s in
that it improperly shifted the burden of proof to the defenda nt. We held that the challenge
to the jur y instructio n none theless w as waiv ed by the petition er's failur e to obje ct.
Similarly, in Rose, we considered an allegedly erroneous instruction regarding the
burden of proof in a criminal action. We stated the "general rule is that the failure to object
to a jury instruction a t trial results in a w aiver of an y defects in the instruction, and norm ally
precludes further review of any claim of error relating to the instruction." Rose, 345 Md. at
245-46, 691 A.2d at 1317. Rose, however, argued that the subject reasonable doubt
instruction was integral to a fair trial, and any errors in instructing the jury on reaso nable
doubt were "errors of a co nstitution al mag nitude." Rose, 345 Md. at 247, 691 A.2d at 1318.
Therefore, Rose argued, a waiver of an error in a jury instruction regarding reasonable doubt
required that the d efend ant kno wingly a nd intell igently m ake the waive r. We expressly
rejected Ro se's argume nt, holding th at a claim of error as to a reasonable doubt instruction
could be w aived by a failu re to object at tria l.19

19

In Rose, we noted :
We are not aware of any decision by the United States Supreme
Court or this Court holding that an issue involving th e validity
of a reasonab le doubt instruction, not objected to at trial or
raised on direct appe al, may nevertheless be raised for the first
time in a post conviction proceeding unless there was an
intel ligen t and knowing wa iver by the defe ndant pe rson ally.

Rose, 345 Md. at 249, 691 A.2d at 1319. Ten years have elapsed since Rose, and we s till are
(contin ued...)
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App lying these principles to the instant case, it is apparent that Adams's claims
regarding the erroneous jury instructions were waived. The most egregiously wrong jury
instruction at his trial was the statement that the jury may disregard the proper burden of
proof in criminal actions. As noted abov e, the trial court said to the jury, "in an advisory
capacity that in this case that you w ill sit on, that is of a criminal nature, the law places the
burden on the State of Maryland to prove that the defen dant, and in this case [A dams] is
guilty beyond what we call a reason able doub t." It is uncontes ted, howe ver, that Ad ams did
not challenge th e instruction, e ither at trial or on d irect appeal. 20 State v. Colvin, 314 Md.
1, 22-23, 548 A.2d 506, 516-17 (1988), is directly on point. There we stated:

19

(...continued)
unaw are of a ny such c ase.
20

Con ceiv ably, the instructions could have been challenged on direct appeal, even
though unpreserved at trial, under the plain error doctrine. See, e.g., Himple v. State, 101 Md.
App. 579, 647 A.2d 1240 (1994) (reversing con viction on erroneous jury instructions d espite
lack of objection at trial because in structions co nstituted "plain error"); but see Middleton v.
State, 49 Md. App. 286, 292 431 A.2d 734, 737 (1981) (holding that jury instruction stating
that jurors are jud ges of bo th law and fact in criminal trial prior to Stevenson was not plain
error even where Stevenson was dec ided prior to re solution of the appea l); Hall v. State , 292
Md. 6 83, 691 n. 3, 441 A.2d 7 08, 712 n. 3 (1982) ("Maryland cases abound with instances
where the plain error doctrine was advanced for a failure to instruct and where this Cou rt
subseque ntly denied review."). Plain error review, however, is only available technically on
direct appea l from a convic tion. Cirincione, 119 Md. App. at 512, 705 A.2d at 116
("Precedent dictates . . . that plain error review is a creature of direct appe llate review o nly
and is not available in p ost convictio n proceed ings."); Prokop is v. State, 49 Md. App. 531,
433 A.2d 1191 (1981) (holding that challenge to jury instructions that stated that the jury is
to be the judge of the law was waived because plain error review does not apply in po stconviction proceedin g); Walker, 343 Md. at 647, 684 A.2d at 438 ("[The rules] authorizing
a court to take cognizance of 'plain error' despite the waiver of an issue, literally apply only
to direct appellate review of a judgment.").
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When submitting guilt or innocence to the jury, the trial
court instructed that art. 23 of the Maryland Declaration of
Rights made the jury the judge of the law, and that as a result the
court's in struction s were adviso ry only and not bin ding. . . .
There were no exceptions taken to these instructions. On
direct appeal when Colvin-El was represented by new co unsel,
the points were not prese nted. Under M d. Code (1957, 1987
Repl.Vol.), Art. 27, § 645A(c) , part of the Post Conviction
Procedure Act, failure to make the allegations is presumed to
have been done inte llige ntly and knowingly. N othing is
presented here to rebut the presumption.
Therefore, as was the fate of the defendants' comparable arguments in Davis, Rose,
Foster, Colvin, Cirincione, and Morris, Adams's current challeng es to the pertinent jury
instructions were waived and mounting those challenges for the first time in a postconviction proceeding will not support relief.
IV.
An Appeal to Our Discretion
At his trial, Adams raised no objection to the repeated description of the jury
instructions as "advisor y." Adams m akes no a ttempt to rebut any presumption that he
knowin gly waived h is right to challenge the instructions.21 Rather, Adams contends that his
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Although the two inquiries occasionally overlap and are often confused, the special
circumstances inquiry under § 7-106(b)(1)(ii) is a factually distinct inquiry from that
regarding the petitioner's attempt to rebut the presum ption of waiver un der §7-106(b)(2). In
endeavoring to rebut the p resumption of waiver, norma lly the petitioner is attem pting to
demons trate that, althoug h he intend ed to act to p reserve an issue for rev iew, an ex cusable
oversight caused the issue not to b e prese rved. For example, in Creighto n v. State, 87 Md.
App. 736, 591 A.2d 561(1991), a petitioner successfully rebutted the presumption of waiver
by showing that he intended to appeal and had directed his attorney to appeal. The
petit ione r's attorney, however, abandoned the appeal without his client's consen t. The Court
(contin ued...)
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failure to object is excused because "special circumstances" justify review of his conviction.22
The dissent is correct in its contention that § 7-106 may not be applied to Ad ams's
excusab le waiver argument regarding the advisory jury instructions. Dissent slip op. at 5.
The first case of th is Court ex pressing w hat appears to be the modern view of the waiver
section of th e post-con viction statute m akes clear th at:
Con sequ ently, we believe that the Legislature, when it spoke of
"waiver" in subsection (c) of Art. 27, s 645A [now § 7-106(b)],
was using the term in a narrow se nse. It intended that
subsection (c), with its "intelligent and knowing" standard, be
applicable only in those circumstances where the waiver concept
of Johnson v. Zerbst and Fay v. N oia was applicable. Other
situations are beyond the scope of subsection (c), to be governed
by case law or any pertinent statutes or rules. Tactical
decisions,[23] when made by an authorized competent attorney, as
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(...continued)
of Special Appeals held that the petitioner successfully rebutted the presumption of waiver
of his right to a ppeal.
22

The "'special circum stances' doctrin e . . . authorizing a court in a post conviction
action to excuse a waiver, is applicable only to situations . . . requiring intelligent and
knowing action before there is a waiver." Walker, 343 Md. at 647, 684 A.2d at 438. This
Court has applied, however, a special circumstances type of analysis to waivers such as the
one in the instant case, where a Johnson v. Zerbst-type waiver was not imp licated. Walker,
343 Md. a t 647-4 8, 684 A .2d at 43 8. See Oke n v. State, 343 Md. 256, 273, 681 A.2d 30, 38
(1996) ("Under Maryland Rule 8-131, this Court retains discretion to excuse a waiver [in a
post-conviction proceeding]."). In the instant case, the application of a special circumstances
type analysis stems from this Court's exercise of discretion, rather than compelled by § 7106(b)(1)(ii).
23

There is a tactical aspect associated with the decision whether to object to the
advisory jury instructions. Judge Markell described the advisory jury instruction as a "special
constitutional boon" to defendants. Charles Marke ll, Trial by Jury: A Two-Horse Team or
One-Horse Team, 42 M d. St. Bar. Assc. Rep. 72, 91 (1937). In 1976, Gary J. Jacobsohn
(contin ued...)
-27-

well as legitimate procedural requirements, will normally bind
a criminal de fendant.
Curtis v. State, 284 Md. 132, 149-150, 395 A.2d 464, 474 (1978) (Eldridge, J. writing for the
Court) (emphasis ad ded). Th us, A dam s's contention s, if reviewa ble in this proc eeding at all,
must be governed by caselaw or rule. As discussed above, the caselaw governing erroneous
jury instruction ch allenges is cle ar. Any later ima gined flaw in jury instructions ordinarily
is waived by a failure to ob ject at trial.
Further, the rules which permit an appellate co urt to notice "p lain error" tech nically
do not apply to post-conviction proceedings. As the C ourt noted in Walker:Rules 4-325(e)
and 8-131(a), authorizing a co urt to take cognizance o f "plain error" despite the waiver of an
issue, literally apply only to direct appellate review of a judgment. Moreover, the similar
"special circumstances" doc trine set forth in § 645A(c )(1) [now § 7-10 6(b)(1)(ii)],
authorizing a court in a p ost convictio n action to e xcuse a w aiver, is applica ble only to
situations enco mpa ssed by § 645A (c) [no w § 7- 106(b )], i.e., situations requiring intelligent

23

(...continued)
conducted a survey of Maryland judges, soliciting their opinions regarding the advisory jury
instruction. Over thirty-eight percent of respondents to the survey said that the advisory
instruction "tends to help the Defend ant." No re sponden ts said that it helped the prosecution.
Gary J. Jacobsohn, The Rig ht to Disagree: Judges, Juries, and the Administration of
Criminal Justice in Maryland, 1976 W ASH. U. L. Q. 571, 588 (1976). In the face of th ese
data, it is obvio us w hy a criminal defendant may dec line to object to advisory jury
instructions. Recognizing its potential benefits to their cause, som e defend ants sough t to
have the advisory jury instruction revived after Stevenson. E.g., Allnutt v. S tate, 59 Md. App.
694, 701, 478 A.2d 321, 324 (1984); Sibiga v. Sta te, 65 Md. App. 69, 74, 499 A.2d 484, 486
(1985).
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and know ing action before there is a w aiver.

Walker v. S tate, 343 Md. 629 , 647, 684 A.2d 4 29, 438 (1996). 24
Nonetheless, it is recognized that the Court of Appeals possesses discretion to excuse
a waiver, outside of § 7- 106, in a post-co nviction procee ding. Appare ntly relying on Ru le
8-131(a), 25 we have noted that, "[u]nder that rule, the appellate courts possess the discretion
24

A similar theory was rejected by the Court of Special Appeals:
First, he contends that the hearing judge erred in not
applying the plain error set forth in Md. R ule 757h. H e suggests
that a post conviction hearing judge is authorized to recognize
plain error and correct it. The rule, however, is simply not
applicable to post conviction proceedings.
In urging that we now apply the plain e rror rule applicant
is actually requesting that we consider this proceeding, not as an
application for leave to appeal a denial of post conviction relief,
but to recogniz e it as a direct ap peal. We a re not emp owered to
do so, however, even if we were so inclined. The Court of
Appea ls has held that post conviction may not be employed as
a substitu te for a d irect app eal. See Kelly v. Warden, 243 Md.
717, 222 A.2d 835 (1966). Since post conviction may not be
used as a substitute for a direct appeal, we may not, under the
guise of applying the plain error rule, permit the rule to override
the post conviction statute, § 645A(c), under which the hearing
judge had determ ined that the jury instruction issue had been
waived. On the co ntrary, while A rt. 27, § 645A (c) obviou sly
applies to post conviction proceedings, Md. Rule 757h. does not.
Applican t's sleight of han d will not av ail.

Prokop is v. State, 49 Md. Ap p. 531, 534, 433 A .2d 1191, 1193 (1 981).
25

There is no doubt that an appellate court may exercise its discretion under Rule 8131 to consider an unpreserved issue that should have been raised in the earlier-reviewing
(contin ued...)
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to excuse the waiver [in the trial] of a right or claim waivable by less than knowing and
voluntary action." Hunt v. Sta te, 345 Md. 122, 139, 691 A.2d 1255, 1263. Sim ilarly, in
Oken v. State, 343 Md. 256, 273, 681 A.2d 30, 38 (1996), we noted that, [u]nder Maryland
Rule 8-131, this Court retains discretion to excuse a waiver [in a post-conviction
procee ding]." This reliance on Rule 8-131 as the wellspring of appellate discretion to notice
waiver in a post-conviction proceedin g, indepen dent of the explicit prov isions of the PostConviction Act, has not been withou t its critics, howe ver. The C ourt of Sp ecial App eals
summarized the "discovery" of this discretion:
The Court itself noted the uncertain origin of this authority to
excuse, since waivers of non-fundamental rights are not
governed by the Act and since M aryland's rules of appellate
procedure do not directl y apply. [Walker] at 647, 684 A.2d at
438. Although Maryland courts have recognized the distinction
between waivers of fundamental and non-fun damenta l rights
since 1978, the first time the Court of Appeals ever spoke of
such an excusal was in Oken v. S tate, 343 Md. 256, 273-74, 681
A.2d 30, 38 (19 96), whe n it claimed s uch discretio n under R ule

25
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post-conviction court or cou rts. This distinction is key. For example, in Jones v. Sta te, 379
Md. 704, 843 A.2d 778 (2004), the C ourt of Special Appeals exercised discretion to consider
the merits of the State's argum ent moun ted initially before th e intermed iate appellate co urt,
though not properly preserved in the post-conviction trial court. We affirmed the
intermediate appellate court's exercise of discretion. Jones, 379 Md. at 715, 843 A.2d at 785.
In such cases, the appellate court is exercising appellate discretion in its traditional sense.
See also Conyer s v. State, 367 Md. 571, 595, 790 A.2d 15, 29 (2002) ("The State had an
opportun ity to raise its waiver claim during the post-conviction proceedings, but instead
chose to argue Petitioner's Brady claims on the merits. As a result, the post-conviction c ourt
did not address waiver in connection with these arguments. While this Court may decide,
in its discretion and under exceptional circumstances, matters not raised in the proceedings
below, the State's contention do es not merit exceptional treatme nt here.").
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8-131. Prior to that time, a finding of waiver had always been
dispositive, and the Court of Appea ls had gon e so far as to hold
that a waived claim was "not ... a proper subject for review in [a
post conviction] proceeding." Trimble v . State, 321 Md. 248,
257, 582 A.2d 79 4, 798 (1990). The Walker Court premised its
discretion to excuse on Oken but also indicated some measure
of reliance on Foster v. Sta te, 305 Md. 306, 503 A.2d 1326
(1986), which was n ot a post conviction case. M ore recently, in
Hunt v. State, 345 Md. 122, 152 , 691 A.2d 125 5, 1269 (1997),
discretion to excuse was again based squarely on Rule 8-131.
But see State v. Rose, 345 Md. 238, 250, 691 A.2d 1314, 1320
(1997) (reversing this Court's grant of post conviction relief and
remanding with instructions to affirm the circ uit court's denial
without allowing for this Court to consider whether to excuse
the petitioner's waiver).
Cirincione v. State, 119 Md. App. 471, 513-515, 705 A.2d 96, 116-17 (1998)
Were we writing on a cleaner slate, revisiting the evolution and basis of this discretion
might be a principled undertaking; however, like the summer rule of golf ("play the ball as
you find it"), we shall save that endeavor for anothe r day, if at all. 26 In the present case, the
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We can only find one case th at has gon e so far as to imply a similar d iscretion in a
trial court when it consid ers a po st-conv iction pe tition. See Walker, 343 Md. at 647-648, 684
A.2d at 438 ("N evertheless, a s the circuit co urt recogniz ed in the present case, this Court has
taken the position that a court, in a post-conviction proceeding, can excuse a waiver based
upon an earlier procedural default if the circumstances warrant such action. In effect, we
have upheld the application of the 'plain error' or 'special circumstances' principles to waivers
of the type h ere invo lved."). As noted in Cirincione, the authorities relied upon by Walker
in support of this assertion, howev er, do not su pport Walker's expansive view of judicial
discretion. Walker first cites Oken, 343 Md. at 272-274, 681 A.2d at 38. Oken, however,
states that "[u]nder Maryland Rule 8-131, this Court retains discretion to excuse a waive r."
Thus, Oken relies upon a rule applicable o nly to appellate c ourts considering direct appeals.
In addition , Oken states only that the Court of Appeals, not a trial court in a post-conviction
proceeding, possesses d iscretion to excuse a waiv er. Walker also cites Foster v. Sta te, 305
Md. 306, 315 , 503 A.2d 1326, 13 31 (1986 ), as support f or its assertion. Foster is
(contin ued...)
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Circuit Court and Court of Special Appea ls erroneously analyzed Adams's waiver issue as
if it was governed by § 7-106. As noted above, and pointed out by the dissent, § 7-106 does
not apply strictly. Thus, if Adams's waiver is to be excused, it must rest on the exercise of
our discretio n. For re asons to be exp lained, we shall not exercise our discretion to excuse
Adams's waiv er.
Adams27 contends that waiver should be excused in his case because (1) the law at
26

(...continued)
inapplicab le because it was a case decided on direct appeal. Further, we are unable to see
how Foster supports the assertion that a trial court has d iscretion to ex cuse a w aiver in pos tconvic tion pro ceedin gs. Foster states:
We recognize that the failure of counsel to raise certain
types of issues on appeal, w hether by inad vertence o r deliberate
decision, would not necessarily preclude their conside ration in
a subsequent proceeding. Such issues include rights which
cannot be waived absent intentional and knowing action by the
defenda nt, rights which can only be waived personally by a
defenda nt, matters which are deemed more appropriate for
resolution in proceed ings subse quent to an appeal such as
proceedings under the P ost Conv iction Proce dure Ac t, Code
(1957, 1982 R epl. Vo l.), Art. 27 , § 645A et seq., or issues where
there exist special circum stances excusi ng wa iver. See the
discussion in Curtis v. State , 284 Md. 132 , 395 A.2d 464 (1978).
As to other matters, however, "[t]actical decisions, when made
by an authorized competent attorney, as we ll as legitimate
procedural requirements, will normally bind a criminal
defen dant." Curtis v. State , supra, 284 Md. at 150, 395 A.2d
464.
Foster, 305 Md. at 315 -16, 503 A.2d at 13 31 (footnote om itted).
27

Adams and the State make the same legal error throughout their respective briefs.
Both argue "special circumstances" as if § 7-106 applied to the analysis of the waiver
(contin ued...)
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the time of his tria l was clear th at "advisory" ins tructions w ere permiss ible; (2) at the time
of the trial there was a misconception by a large segment of the Maryland bench and bar
regarding the scope and application of Article 23 of the Maryland Declaration of Rights; and
(3) the erroneous jury instructions constitute "plain error."
A.
Law at the Time of Trial
Adams contends, and the po st-conviction court and the inte rmediate appellate court
agreed, that "state law barred" a contemporaneous challenge to the jury instructions based
on their being advisory. The use of the word "bar" is inappropriate in these circumstances.28
27

(...continued)
argumen ts in this case. As noted above, § 7-106 does not apply here. Therefore, we shall
treat Adams's contentions as if he were arguing in support of an exercise of our discretion
to excuse his waive r.
28

The use by Adams and the courts below of th e word "bar" overtaxes its proper
definition. "Bar," used as verb, me ans "to prev ent, especia lly by legal ob jection." B LACK'S
L AW D ICTIONARY 158 (8th e d. 2004). T here was nothing to "bar" Adams from raising
objections to the jury instructions. Nothing prevented Adams from making this objection
known to the trial court immediately after the jury was given the instruction s. At best,
Ada ms's contention should be understood as asserting that had he made a proper objection
in this regard, the trial court likely wo uld have o verruled his objection. Assuming that to be
the case, Adams h ardly was "barred" from making such an objection and preserving it for
appeal. There is no thing in this rec ord, how ever, to indica te that such a n objection would
have been futile. See Bobbitt v. Allied-Signal, Inc., 334 Md. 347, 354, 639 A.2d 142, 145
(1994) (holding tha t objection is not futile in absence of evidence in the record of impatience
or oppressive cond uct on the part of the trial judge).
[T]here must be an objection to the instruction; the objection
must appear on the record; the objection must be accompanied by
a definite statement of the ground for objection unless the ground
for objection is apparent from the record and the circumstances
(contin ued...)
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A more accurate perception of Adams's argument is that the settled law at the time of the trial
sanctioned advisory jury instructions at Adams's trial. Therefore, Adams argues, his failure
to object, i.e., waiver, should be excused.
Adams points to the Supreme Court's holding in Reed v. Ross, 468 U.S. 1, 16 104 S.
Ct. 2901, 2910, 82 L. Ed. 2d 1 (1984), that "where a constitutiona l claim is so no vel that its
legal basis is not rea sonably availa ble to counsel, a defendant has cause for his failure to raise
the claim in acc ordance w ith applicable state proced ures." 29 Adams's argument fails because
the objection that he could have presented at trial was not novel, under either Maryland or
federal law. "[T]h e question is not whe ther subseq uent legal d evelopm ents have made
counsel's task easier, bu t whether a t the time of th e default the claim wa s 'available' at all.
Smith v. Murray, 477 U.S. 527, 537, 106 S. Ct. 2661, 2667, 91 L. Ed. 2d 434 (1986). "The
precise contours of the nov elty exception to the procedural bar d octrine are not as clear as
one might hope." Poyner v. Murray, 964 F.2d 1404, 1424 (4th Cir. 1992). A constitutional

28

(...continued)
must be such that a renewal of the objection after the court
instructs the jury would be futile or useless.

Gore v. S tate, 309 Md. 203, 209, 522 A.2d 1338, 1340 (1987)
Furthermore, both Stevenson and Montgomery were dec ided relatively
contemporaneously with Adams's trial. Had a proper objection been made and overruled,
merit in th e objec tion ma y have be en fou nd by the trial cou rt or an a ppellate court.
29

The novelty exception to waiver in federal habeas proceedings and the "cause and
prejudice" standard is su fficiently synonymo us with the types of facto rs we con sider in
deciding whether to exercise our discretion that these federal cases may serve as persuasive
auth ority.
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theory of objection is not novel when the debate has been percolating demonstrably for years.
Pruett v. Thompson, 771 F. Supp. 1428, 1438 (E.D. Va. 1991), aff'd, 996 F.2d 1560 (4th Cir.
1993) (citing 17A C. Wright, A. Miller & E. Coop er, F EDERAL P RACTICE & P ROCEDURE §
4266.1 at p. 460 n.48 (1 988)).
As noted above, Adams's contention most worthy of consideration is that the advisory
nature of the instructions improperly relieved the State of its burden to prove that Adams was
guilty beyond a reaso nable d oubt. See Montgomery, 292 Md. at 91, 437 A.2d at 658 (listing
the burden o f proof as the first bedro ck charac teristic "indispen sable to the in tegrity of every
criminal trial"). Adam's argument fails, however, because a n anticipatorily rea sonable b asis
for an objection was available to Adams at trial. As d iscusse d abov e, Stevenson merely
articulated what had been implied for decades in the holdings of the Court of Appeals and
other courts.
The constitutional requirement that the State prove all elements of a crime beyond a
reason able do ubt wa s well e stablish ed bef ore Ad ams's tria l in 197 9. In In re Winship , 397
U.S. 358, 361, 90 S. Ct. 1068, 1071, 25 L. Ed. 2d 368 (1 970), the Suprem e Court held that
the "requirement that guilt of a criminal ch arge be esta blished by pro of beyond a reasonab le
doubt dates at least fro m our e arly years as a Nation ." By all ac counts , Winship was a
landmark case and h as been h eld to put de fendants o n notice of their right to req uire the State
to carry the beyond a reasonable doubt burden . Compare Engle v. Isaac, 456 U.S. 107, 102
S. Ct. 1558, 71 L. Ed. 2d 783 (1982) (holding that a reason able basis was available to counsel
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after Winship to challenge jury instruction on proper burdens, and thus waiver was
unexcused) with Reed v. Ross, 468 U.S. 1, 19, 104 S.Ct 2901, 2912, 82 L. Ed. 2d 1 (1984)
(holding that reasonab le basis wa s not availab le to trial counsel to challenge jury instruction
on proper burdens prior to Winship , thus waiver was excused by cause). "That the jury must
be instructed that the Government is required to prove the defendant's guilt 'beyond a
reasonab le doubt' was not an open question after Winship ." Jenkins v. Hutchinson, 221 F.3d
679, 684 (4th C ir. 2000); see also Jackson v. Virginia, 443 U.S. 307, 318, 99 S. Ct. 2781,
2788-89, 61 L. Ed. 2d 56 0 (1979) ("After Winship the critical inquiry on review of the
sufficiency of the evid ence to support a criminal conviction must be not simply to determine
whether the jury was properly instructed but [also] to determine whether the record evidence
could reasonably suppo rt a finding of guilt beyond a reaso nable doubt.").
The requirement that the jury be instructed properly regarding the proper burdens was
well established at the time of Adams's trial. In Cool v . U. S., 409 U.S. 100 , 100, 93 S . Ct.
354, 355, 34 L. Ed. 2d 335 (1972), the Supreme Court stated, "In this case, the court below
held in effect tha t in a criminal trial, the jury may be instructed to ignore defense testimony
unless it believes beyon d a reason able doub t that the testimo ny is true. That holding is
fundam entally inconsistent with our prior decisions . . . and must therefore be reverse d." The
Court in Cool also noted th at any instruction that "allow[ ed] the jury to co nvict despite its
failure to find guilt beyond a rea sonable doubt" must b e revers ed. Cool, 409 U.S. at 103-04,
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93 S. Ct. 354.30
Maryland law was in acco rd with these federal precepts prior to Adams's trial in 1979.
In State v. Grady, 276 Md. 178, 182, 345 A.2d 436, 438 (1975), we held that "under the
Federal Constitution, as well as the law of Maryland, the burden is on the State to prov e all
elements of the alleged crim e and to do so beyond a reasonab le doubt." In 1971, in
describing the jury as the "judges of the law" in the Maryland Constitution, the Court of
Special Appeals noted, that "[i]t does not confer upon them, however, untrammeled
discretion to enact new law or to repeal or ignore clearly existing law as w him, fan cy,
compassion or malevolence should dictate, even within the limited confines of a single
criminal case." Hamilto n v. State, 12 Md. App. 91, 98, 277 A.2d 460, 464 (1971 ), aff'd 265
Md. 256, 28 8 A.2d 885 (1 972). That language was repeated in Dillon, 277 Md. 571, 581-82,
357 A.2d 360 (1976). "We expressly approved these principles in our affirmance of
Hamilton." Blackw ell v. State, 278 Md. 466, 479, 365 A.2d 545, 553 (1976). Questions of
law of a constitutional nature were a lways of f limits to the jury. Giles v. State , 229 Md. 370,
183 A.2d 35 9 (1962); Franklin v . State, 12 Md. 236 (1858); Hitchcoc k v. State, 213 Md. 273,
131 A.2d 714 (1957). Commentators discussing Hamilton note d tha t "[c]lear ly, the court's
pronouncement means that the jury's role as judge of the law does not include judging the
validity or merits of the law; no r does it diminish the judge's authority to rule on the law
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The Su preme C ourt also ha d occasion to discuss the "judges of the law" provision
in the Maryland Constitution, noting that it "does not mean precise ly what it se ems to s ay."
Brady v. Maryland, 373 U.S. 83, 89, 83 S . Ct. 1194, 1198, 10 L . Ed. 2d 215 (196 3).
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applicable to the trial process itself." Ga ry J. Jacob sohn, The Right to Disagree: Judges,
Juries, and the Administration of Criminal Justice in Maryland, 1976 W ASH. U. L. Q. 571,
578 (1976). In July 1979, m onths bef ore Ada ms's trial, the Co urt of Spe cial Appe als noted
that the "curious provision of the Maryland Constitution with respect to the jury's being
judges of the law has only meant that where there are conflicting interpretations of law, the
jury may have both interpre tations argue d to it and the jury may choose between, and further
that the jury shall decide whether the law should be applied in dubious factual situations."
Ehrlich v. S tate, 42 Md. App. 730, 737, 403 A.2d 371, 376 (1979) (emphasis added). The
Court of Special Appeals continued, "In deciding which of two conflicting interpretations
of law is correct and in deciding whether the law should apply in a dubious factual situation,
the jury is still carrying out its sole mission of determining guilt or innocence. Overriding
limitations still abide as to what a jury shall not hear (by way of evidence o r argument) and
what a jury shall not do." Ehrlich, 42 Md. A pp. at 737-38, 4 03 A.2d at 376 (em phasis
added).
The duty of a juror had been delineated clearly in caselaw prior to Stevenson. See
Hopkins v. State, 19 Md. App. 414, 420-21, 311 A.2d 483, 487 (1973) ("[W]hen one sits on
a jury, he is required to accept and apply the law as the judge gives it to him, whether or not
he agrees with it and no matter what his personal feelings are toward the parties in question.
(quoting United States v. Guzman, 337 F . Supp . 140 (S .D.N.Y . 1972) , aff'd, 468 F.2d 1245
(2d Cir. 1972) )); Neal v. Sta te, 45 Md. App. 549, 556, 413 A.2d 1386, 1390 (19 80) ("A jury
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in a criminal case has no greater prerogative as judge of the law than would the court have
had sitting without a jury . . . .")
As discussed above, after Winship was dec ided in 1970, it was clearly established that
the prosecution must prove all elements of a crime be yond a reaso nable dou bt. Prior to his
trial, Adams, based upon Hamilton, Dillon, Ehrlich, and Hopkins reas onably could have been
expected to be aware that any instruction that he perceived as p ermitting the jury to disregard
such clearly established constitutional law was improper. It was not novel in 1979 for
defense counsel to argue that the State was required to prove all elements of the crime
beyond a reasonab le doubt. It was similarly not novel for defense counsel to argue that the
jury must be instructed that the State is required to prove all elements of the crime beyond
a reaso nable d oubt.
Prior to A dam s's trial, this issue had been preserved at trial on several recent occasions
for review in reported appellate cases. In Jones v . State, 29 Md. App. 182, 202, 348 A.2d
55, 67, (1975), reversed on other grounds, 279 Md. 1, 367 A.2d 1, (1976), attorney F. Lee
Bailey requested that the trial court instruct the jury that
the instructions of the Court are the sole and exclusive source of
the law and the jury may find the law from no other source than
the instructions of the Court and that they are ab solutely
obligated to follow those instructions, particularly those of
constitutional dimension; the most important of which [based on
some unusual circumstances in the Jones case] in all the
circumstances of this trial is the impermissible nature of drawing
an inferen ce from th e silence of the Defe ndant.
Jones v. State, 29 Md. App. 182, 202 34 8 A.2d 55, 67 ( 1975) , reversed on other grounds,
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279 Md. 1, 36 7 A.2d 1 (197 6). In his brief to the Court of Special Appeals, Bailey argued
that "to allow juries to generally determine the law is to permit possible violations of criminal
defendants' rights which are guaranteed by the federal constitution and binding on the states
through the fourteenth amendment."
In Davis v. State, 48 Md. App. 474, 427 A.2d 1085 (1981), the defendants objected
to an advisory jury instruction on reasonab le doubt, an instruction similar to the one at issue
in the present case. The trial court overruled the objection, and the defendants appealed.
While the appeal was pending, the Court decided Stevenson. The Court of Special Appeals,
in light of Stevenson, reversed the convictions in Davis. Davis is especially noteworthy here
because defense counsel in Davis objected to an advisory instruction before Stevenson was
decided. In Robertson v. State, 295 Md. 688, 689, 457 A.2d 826, 826 (1983), we held that
the "defendant's counsel made clear to the trial judge that even though the jury was the judge
of the law un der Article 2 3 of the M aryland Dec laration of R ights, he was entitled to an
instruction that the court's comments on the burden of proof were not merely advisory but
were binding upon the ju ry. Failure to give the requested instruction constituted re versible
error." The trial in Robertson occurred on 24 November 1980, before Stevenson was
decided. In addition, the defendants in both Stevenson and Montgomery had the foresight
to object to the advisory nature of instructions prior to this Court's decision in Stevenson.
Although the correct objection reasonably was available here to trial counsel based
on recent Maryland c aselaw alo ne, trial couns el also could have looked to the annals of great
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American jurisprudence for inspiration. Justice Story noted in U.S. v. Battiste , 24 F. Cas.
1042 (C.C. Mass. 1835)31 :
. . . I hold it the most sac red constitutio nal right of e very party
accused of a crime, that the jury should respond as to the facts,
and the court as to the law. It is the duty of the court to instruct
the jury as to the law; and it is the duty of the jury to follow the
law, as it is laid down by the cou rt. This is the right of every
citizen; and it is his on ly protection. If the jury were at liberty
to settle the law for themselves, the effect would be, not only
that the law itself would b e most uncertain, from the different
views, which d ifferent jurie s might take of it; but in case of
error, there wo uld be no remedy or redress by the injured p arty;
for the court would not have any right to review the law as it had
been settled by the jury. Indeed, it would be almost
impracticab le to ascertain, w hat the law , as settled b y the ju ry,
actually was. On the co ntrary, if the court should err, in laying
down the law to the jury, there is an adequate rem edy for the
injured party, by a m otion fo r a new trial, or a writ of error, as
the nature of the jurisdiction of the particular court may require.
Every person accused as a criminal has a right to be tried
according to the law of the land, the fixed law of the land; and
not by the law as a jury may understand it, or choose, from
wantonness, or ignoran ce, or accide ntal mistake , to interpret it.
The advisory instruction was also the subject of vigorous debates am ong notab le
members of the Maryland Bench and Bar for several decades prior to Adams's trial. See
Stewart v. LaGrand, 526 U.S . 115, 119, 1 19 S. Ct. 10 18, 1021 (1999) (ho lding that a
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Justice Stor y's opinion "had a far-reaching influence in diverting the current of
American judicial opinion away from the doctrine that juries in criminal cases are judges of
the law." Slansky v. State, 192 Md. 94, 102, 63 A.2 d 599, 6 02 (19 49), superced ed by statute ,
Wilson v. State, 239 Md. 245, 210 A.2d 824 (1965). One distinguished Maryland judge
described it as "never reversed, never modified and often cited with approval." Samuel K.
Denn is, Maryland's Antique Constitutional Thorn, 92 U. P A. L. R EV. 34, 38 ( 1943) .
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constitutional claim is not n ovel wh ere there is an ongoing debate ab out the issue ); Cole v.
Stevenson, 620 F.2d 105 5, 1062 (4th Cir. 1980) (holding that a change in law did not excuse
waiver). At the time of his published opposition to the practice of advisory instructions,
Judge Samuel K. Dennis was, among other things, 32 Chief Judge of the Supreme Bench of
Baltimore. Samu el K. D ennis, Maryland's Antique Constitutional Thorn, 92 U. P A. L. R EV.
34, 34 (1943 ). Chief Jud ge Presco tt of the Co urt of Ap peals, in an a ddress to the Maryland
State Bar Association, described his objection to advisory jury instruction:
I am opposed to it because it violates the fundamental
concepts of trial by jury; it has been discarded a nd repud iated in
nearly every jurisdiction where tried ; it has retarded the grow th
of our s ubst antiv e crim inal l aw; it is co ntrary to the ancient
maxims of the com mon law ; such outsta nding leaders of our
profession as Justice Story, Lord Mansfield, Charles Evans
Hughes, Judges Chesnut, Markell, and Dennis, Charles
McHen ry Howard and scores of others have spoken or written
against it; juries are not trained by experience nor training to
interpret the law; of manifold other reasons why such an
anomalous situation should not be permitted to remain as a
blight upon the administration of justice in Maryland, In my
humb le judgm ent it is arc haic, ou tmode d, and a trociou s.
Judge Stedman Prescott, Juries as Judges of the Law: Should the Practice Be Continued?,
60 M D. S T. B AR. A SSC. R EP. 246, 257 (1955) (citations omitted). Chief Judge Henderson and
Chief Judge Markell of the Court also publicized their objections to the practice of treating
juries as the judges of law . Hon. W illiam L . Hend erson, The Jury as Judges of Law and Fact
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Dennis also served as U.S. Attorney for the District of Maryland and President of
the M aryland S tate Ba r Asso ciation.
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in Maryland, 52 M D. S T. B AR. A SSC. R EP. 184 (1 947); C harles M arkell, Trial by Jury: A
Two-Horse Team or One-Horse Team, 42 M D . S T . B AR. A SSC. R EP. 72 (1937 ); see also
Judge W. Ca lvin Ch esnut, Courts and Juries, 46 M D. S T. B AR. A SSC. R EP. 159 (1 941).
In sum, as Stevenson was merely an acknowledgment and application of existing law,
there existed a reasonable basis for Adams to object at trial to the facially advisory nature of
the instruction. Furthermore, Adams could have formulated an objection to the advisory
instructions based on similar objections made in other criminal trials, earlier and
contemp oraneou sly published state court opinions, landmark opinions by United States
Supreme Court Justices, and publicized comments by distinguished members of the Maryland
Bench and B ar.
B.
Misconceptions within the Bench and Bar
Adams relies on dicta in Walker to support the proposition that a relevant and
contemporary "mis concept ion b y a large segment of the bench and the bar concerning the
[law]" may constitu te specia l circum stances excusi ng wa iver. Walker, 343 Md. at 648, 684
A.2d at 438. In Walker, a petitioner sought post-conviction review of his waived allegations
of error to the jury instructions regarding the intent element of the offense for which Walker
was convicted, arguing that mistake as to the law by a large segment of the bench and bar
excused his waiver. Walker argued, and the post-conviction cou rt found, tha t "prior to
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Jenkins,33 many trial judges and lawyers [m istakenly] believed that a jury instruction like that
given at Walker's trial was a correct statement of the law." Walker, 343 Md. at 634, 684
A.2d at 431. The "'special circumstances' found by the circuit court we re that, at the time of
Wal ker's trial, the law concerning the intent element of assault with intent to murder was
misunderstood by trial judges and lawyers, and that the law wa s not finally clarifie d until this
Cou rt's opinion in State v. Jenkins . . . after Walker's conviction became final." Walke r, 343
Md. at 635, 684 A .2d at 432. E schewin g substantiv e analysis of the legal validity of the
petit ione r's argument, we rejected his argument because the alleged erroneous instruction
regarding intent "was simply not an issue at all" at Walk er's trial. Walker, 343 Md. at 650,
684 A.2d at 439. For the sake of argument, however, we, in dicta, "assume[d] that, if the
circumstances in [Walker's] case [nonetheless had presented an issue regarding intent], the
circuit court's decision excusing W alker's waiver of the jury instruction issue would have
been w arrante d." 34 Walker, 343 M d. at 648 -49, 68 4 A.2d at 438.
There is some facial justification for Adam s's argumen t that, prior to Stevenson, there
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State v. Jenkins, 307 Md. 501 , 515 A.2d 465 (1986) (discussin g the distinction
between intent element in assault w ith intent to ma im comp ared with a ssault with in tent to
kill).
34

The Court in Walker essentially held, without any significant analysis, that the
holding in Franklin v . State, 319 Md. 116, 571 A.2d 1208 (1990), would be extended.
Franklin , however, is distinguishable from both Walker and the instant case. In Franklin,
we reversed, on direct appeal, a conviction of assault with intent to murder, because of a jury
instruction that we held to be erroneous in State v. Jenkins, 307 Md. 501, 515 A.2d 465
(1986). We reversed the conviction, despite the fact that there was no objection to the
instructio n, using plain err or revie w.
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appeared to be some level of misconception afield among some contingent of the Bench and
Bar regarding the proper role of t he ju ry in criminal ca ses. The C ourt of Sp ecial App eals
noted such confusion on at least two occasions. In Allnutt v. State , 59 Md. App. 694, 701,
478 A.2d 321, 324 (1984), the intermediate app ellate court stated, "Un til Stevenson v. State,
289 Md. 167, 179, 423 A.2d 558, was decided o n Decem ber 17, 198 0, it was gen erally
believed by bench and bar that a judge's comments as to the law in a crim inal case were
advisory and not bin ding on th e jury. A jury -twelv e lay persons- w as to determ ine not only
the evidence but the law of the case." In Petric v. State , 66 Md. App. 470, 478, 504 A.2d
1168, 1172 (1986), our appellate colleagues n oted, "Ere Stevenson, it was generally thought
by bench and bar alike that jurors in criminal cases we re judges o f the law a nd fact.
Stevenson made clear that such was not the situation, bu t that a jury's judicial role was limited
to the 'law of the crime.'"
Furthermore, at the time of Adam s's trial, Maryland Rule 75 7(b) stated that "[i]n every
case in which in structions are given to the jury the court shall instruct the jury that they are
the judges of the law and that the court's instructions are advisory only." See Guardino, 50
Md. App. at 701 n.2, 440 A.2d at 1105 n.2 ("We note that Rule 757 b req uires the court '(i)n
every case in which instructions are given' to instruct the jury that the instructions are
advisory only. Under the dictates of Montg omery v . State, 292 Md. 84, 437 A.2d 654 (1981),
this is manifestly no t correct."). Th ose indicia, tog ether with a n analysis of the actual state
of the law prio r to Adam s's trial (supra at 32-42), su ggest a certa in degree of percep tible
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schizoph renia within the Maryland legal community regarding the proper role of th e jury.
As the Court of Special Appeals in Guardino recognized, the Court of Appea ls consistently
had limited the power of the jury to determine law ou tside of "the law of the c rime,"
however, these teachings were "not recognized in practice by many of the trial courts."
Guardino, 50 Md. App. at 702, 440 A.2d at 1105.
Despite the potential c onfusion within the bench and bar over the issue, we shall not
exercise our discretion to excuse Adams's waiver. As in Oken, Hunt, and Walker, the
petitioner's argument shall be deemed waived and unexcused.
Oken provides a particularly apt comparison. In Oken, the defendant35 argued tha t his
waiver sh ould be ex cused. W e rejected tha t argumen t:
Oke n's argumen t to excuse the waiver, however, is without
merit. The "reverse- Witherspoon" right to exclude jurors for
cause was established by the Supreme Court in 1988 in Ross v.
Oklahoma, 487 U .S. 81, 1 08 S. Ct. 2273, 101 L. Ed. 2d 80
(1988). We recognized this right in Hunt v. Sta te, 321 Md. 387,
583 A.2d 21 8 (1990).
Oken, 343 Md. at 273, 681 A.2d at 38. Thus, because the law upon which the defendant
relied in the post-conviction proceeding to support his issue waived at trial was established
at the time of his trial, and hence available to form the basis for a valid objection at trial, we
declined to exercise our discretion to excuse the waiver. In the present case, as discussed
supra, the basis fo r a valid obje ction regard ing the adv isory jury instructions w as available

35

The defendant's trial in Oken ended in Janu ary 1991 .
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in Maryland law at the time of A dam s's trial. Although Stevenson was deci ded afte r Ad ams's
trial, Stevenson, by its express terms, only described what already was the law, based upon
cases decided well before Adams's trial. We also decline to exercise our discretion because
of the potential for unfair prejudice to the State. In deciding whether to exercise discretion
to consider unpreserved arguments, "the appellate court should consider whether the exercise
of its discretion will work unfair prejudice to either of the parties." Jones v. Sta te, 379 Md.
704, 714, 843 A.2d 778, 784 (2004); see also State v. Bell, 334 Md. 178, 189, 638 A.2d 107,
113 (1994) (no ting that "this dis cretion sho uld be exercise d only when it is cle ar that it will
not work an unfair prejudice to the parties or to the court"). A delay of twen ty-four years
before asserting his waived arguments (which were based on two cases decided in 1980 and
1981, respectively) may be a testimonial to patience, but the delay poses a real potential for
serious hardship a nd prejud ice to the State 's ability to mount a new prosecution. This delay
is particula rly ine xcusable bec ause "[a] s orig inall y enacted in 1958, the [Post-Conviction
Procedure] Act did not place any limit on the number of post conviction petitions which a
petitioner was entitled to file." Mason v. State, 309 Md. 215, 217-18, 522 A.2d 1344, 1345
(1987). 36
Dicta in Creighton v. State, 87 Md. App. 736, 744 , 591 A.2d 561, 565 (1991), is

36

In 1986, the General Assembly prospectively limited priso ners to two postconviction petition s. Mason v. State, 309 Md. 215 , 217-18, 522 A .2d 1344, 1345 (1 987).
The General Assembly reduced that allowance to one petition in 1995 . Grayso n v. State, 354
Md. 1, 4, 728 A .2d 1280, 1281 (1 999).
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particularly apt to the "fairness" considerations regarding our exercise of discretion–"It is not
right for a prisoner to sit back and wait for memo ries to fade, for records to disappear, for
crucial witnesses to die or otherwise become unavailable to rebut allegations of
incompetence or proced ural irregularity before filing his or her petition." The same ana lysis
applies to the second consideration in deciding whether to exercise discretion, that "the
appellate court should consider whether the exercise of its discretion w ill promote th e orderly
administration of justice." Jones v. State, 379 Md. 704, 715, 843 A.2d 778, 784. To do so
in this case would not. As noted by the Court of Special Appeals in Guardino, where the
jury instruction occurred before Stevenson was han ded dow n:
We appreciate that both the bench and the bar are charge d with
having knowledge of the law. But in light of Rule 757 h, the
failure of the trial judge to recognize that the Court o f Appe als
had "consistently interpreted" Art. 23 as "restra ining the jury's
law deciding power," limiting it to the law of the crime, cannot
excuse the failure of defense counsel to recognize that restraint
and interpose a timely objection when the trial judge failed to
abide by it.
Guardino, 50 Md. Ap p. 695, 702, 440 A .2d 1101, 1106 (1 982).
C.
Plain Error
Adams contends that his waiver is excused by the fact that the complained-ab out jury
instruction constituted "plain error." Adams's argument fails in the first instance because,
as discussed a bove, "plain error" review under the M aryland Rule s is not applica ble in postconviction proceedings.
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Ada ms's argument fails also because the fact that an error was "plain" does not excuse
waiver.

In Stevenson, we held that the objection to the spec ific advisory instructions had

not been preserved for appellate review, despite the fact that Stevenson had preserved a
general objection, based upon the Fourteenth Amendment, to advisory instructions.
Stevenson, 289 Md. at 172-73, 423 A.2d at 561. Although the Court "could have taken
cognizance of it on its own motion, [the Court] chose not to do so." Guardino, 50 Md. App.
at 703, 440 A.2d at 11 06; see also Sc arborou gh v. State, 50 Md. App. 276, 281 437 A.2d
672, 676 (1981) (declining to exercise discretionary review over unpreserved allegation of
error regarding a dvisory jury instructio ns in violation of Stevenson); Simms v. State, 52 Md.
App. 448, 455, 449 A.2d 1196, 1199 (1982) ("Although admitting a 'failure to note proper
objectio n,' appellant last urges that we find plain error in the trial court's jury instruction that
its (the court's) charge was 'advisory only.' As we refused to take cognizance of a similar
issue in Guardino . . . we decline to do so here . . . ." (citing Guardino, 50 Md. App. 695,
440 A.2d 1101)). We decline to recognize plain error in the present case.

IV.
Jurisdiction Instructions
Adams also argues that his petition for post-conviction relief should be granted
because the trial court gave an errone ous jury instructio n on jurisdic tion. The trial c ourt,
utilizing a special verdict, instructed the jury that there were two possible bases for
jurisdiction. First, the jury may find beyond a reasonab le doubt tha t the crimes o ccurred in
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Maryland. Second, the jury may find that the State had jurisdiction to prosecute the crimes
under Maryland Code (1957, 1971 Repl. Vol.), Article 27, § 465. Adams's post-conviction
contention on this score, however, also has been waived.
As discussed above, it is clearly established that failure to object to a jury instruction
at trial normally constitutes waiver of that ground for purposes of the UPPA. Adams failed
to object at the time of the instruction and also failed to raise an appropriate issue on direct
appeal. 37 Adam s has no t rebutte d the pr esump tion of w aiver.
Furthermore, he has not shown any reason for us to excuse this waiver.

The

argumen ts upon wh ich A dam s relies in his argum ents rega rding the advisory jury instructions
do not apply to his arguments regarding the jurisdiction alternatives. Arguments regarding
jurisdiction were reasonably available to his trial counsel.

Adams's counsel argued

throughout the case about this point. At a preliminary hearing, counsel for Adams and
counsel for Adams's then co-defendant, Knight, demonstrated apt understanding of the
distinction between venue and jurisdiction.
Counsel for Knight: Now , we thin k, we submit to the Cou rt,
that that conduct, those rapes which occurred outside of the
State of Maryland, by virtue of the State's own evidence, this
Court does not h ave jurisdiction over and we ask th e Court to
determine that question as a preliminary matter, since these
counts are p resent in the in dictm ent a nd te stimony would be
allowed otherwise to come before the jury relating to alleged
criminal acts over which this Court has no jurisdiction.

37

Adams merely argued that there was insufficient evidence for the jury to find that
the crimes occurred in Maryland.
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We think that the reliance of the State upon the
provisions of the Maryland Statute in question, in light of the
facts, make it really a question of law which can be determined
in advance of trial; and therefore, if decided in favor of the
defendant would not put the defendant in the position of having
evidence come into this trial with respect to the allegations of
the other charges in this indictment of rape that are alleged to
have occurred in Maryland, that would infect the entire trial with
evidence of a g reat m any rapes over which the Court has no
jurisdiction. The introduction of that testimony would prejudice
the defendant severely, if otherwise not admissible, and so
determined later. So, we would ask the Court to determine that
as a preliminary matter.
Court: All right. I assume you join in that, [Adams's Defense
Counsel]?
Adam s's Defense Counse l: Yes, I would join in [Counsel for
Knight's] argument. And I would also add that it is basic law
that in order fo r a given S tate to have jurisdiction over a
criminal act the act ba sically must have occurred within the
State.
Now in this particular case I think it is incumbent upon
the State to show the critical elem ent, to wit, the perpetration of
a rape occurred in the State of Maryland. As [Counsel for
Knight] poin ted o ut, th e Sta te's own witn esses, at least in
preliminary reports, clearly ind icate those ac ts did not take place
in the State of Maryland.
Court: All right.
State's Attorney: Your Honor, I would point out a number of
things. First of all, Article 27, Section 465, I suggest to the
Court in fact makes it a crime to ac tually transport w ith intent to
rape, regardless o f where the rape ev entually occurs . I would
point out, first of all, under that particular statu te that even if all
the rape s occ urred in D .C., w hich we d o not in an y way either
suggest of [sic] concede, that the State would have jurisdiction,
providing that we show that at the time of transportation there,
in fact, was an intent to commit rapes. The Legislature I think
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clearly made it a crime in and of itself to transport with that
intent, made it a crime equivalent to the actual act of rape.
Secondly, in this particular case I think it is without
dispute that some of the rapes without a doubt occurred in the
State of Marylan d.
....
For all those reaso ns we ask the Court [ to] deny the
motions.
Counsel for Knight: Your Hon or, [the State's Attorney's] first
comme nt, that 465 crea tes a sepa rate c rime , I don't believe that
is true. But in any even t, they wer en't indicted for violation of
645, if that us some of new crime that is created.
Court: I don't think 465 creates any kind of crime.
Counsel for Knight: He indicates a crime.
Court: It creates jurisdiction.
State's Attorney: Tha t is w hat I mea nt to say.
Court: I have read this four times, and it says that if somebody
transports with intent to violate any of the provisions, and that
is any of the provisions o f this subhe ading, wh ich I assum e is all
rape offenses , and the inten t is followed by an actual vio lation
of this subheading, the defendant may be tried in an appropriate
court within w hose jurisdic tion the cou nty lies, where the
transportation was offered, solicited, has begun, continued, or
ended. I think it describes this. If you form an intention
eventually to rape somebody, and you start out in Baltimore and
you end up in th e State of W ashington , and you fina lly rape her
there, I think this statute says that Baltimore has jurisdiction.
Counsel for Knight: Well, I would submit to the Court that my
interpretation of that statute, an d would hope the C ourt wou ld
accept this interpretation of the statute, is that that statute relates
to intercountry situations and intrastate situations; that Maryland
would be constitutio nally powerle ss to extend its jurisdiction for
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an act which occurs outside o f its bound aries by saying that if
you merely form the intent in Maryland you are guilty of the
substan tive crim e.
That creates con stitutional prob lems wh ich I believe
could only be avoided by interpreting that section the way the
Court has interpreted that section in the annotation to that
section, and that is a Baltimore C ity-Baltimore County situation,
that provides for the place where trial may be held. And
certainly there wo uld be no c onstitutional proble m to that,
because there is no constitutional right to venue. B ut there
certainly is a constitutional limitation on the power o f the Court
to extend its jurisdiction beyond the physical boundaries. And
we would su bmit to the Court that the only way to avoid that
inherent problem is the Court–and this is the only case th at I
have been able to find on this particular section–
Court: That had to do w ith Baltimore Coun ty–Baltimore City?
Counsel for Knight: That is correct. I recognize the facts of
that case are of little help under the circumstances.
Court: I understan d that.
Counsel for Knight: But it is th e only law that we ha ve in
Maryland. And I thin k that basica lly jurisdictional and
constitutional law tells us that the State of Maryland can't extend
its jurisdiction beyond the bounda ries for a sub stantive act. And
I think even though it is a venue case, the McBurney 38 case is
also instructive with respect to this case.
We have here a crime. A crime is not completed when
the intent is formed to commit the rape. [Actus reus] is also an
integral part of the crime, and that is really what establishes
jurisdicti on.
So, I submit to the Court that on [the State's Attorney's]
legal theory it can't create a separate offense. And I agree with
the Court it doe sn't purport to c reate a separate offense. I think
it creates a situation where Prince Ge orge 's Co unty c ould try a

38

McBurney v. State, 280 Md. 21, 37 1 A.2d 129 (1 977).
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guy for picking up someb ody in Prince George's County and
transpor ting them and raping th em in Mo ntgo mery Cou nty.
Court: All righ t. Is there a motion he re for me to decide this
prelimin arily?
Counsel for Knight: That is corre ct.
Court: All right. Anything else you want to tell me?
Adams's Defense Counsel: Your Honor, I would again adopt
[Counsel for Knight's] arguments, and I would lik e to argue to
the Court another line of cases where situations did arise where
the acts were c rossing state lin es, particularly betw een the Sta te
of Maryland and the District of Columbia.
In one case, your Honor, the case of Bowen v. State, 206
Md. 368 [111 A.2d 844 (1955)], a case of larceny after trust and
embezz lement, where the acts were connected with Maryland,
but the conversion of the assets and all the transactions
involving the checks took place in D .C. T he co nvic tion by a
Maryland Court was reversed for lack of jurisdiction.
Another case is Goodman v. State, 237 Md. 64 [205 A.2d
53 (1964)], where a person obtained a presc ription falsely to
obtain narcotic drugs in Montgomery County, went to the
District of Columbia and passed a prescription, received drugs.
The Court held the critical element of the offense, which was
passing the drugs, did not take place within the State of
Maryland; therefore, Maryland did not have jurisdiction.
Court: You didn't have a statute, did you?
Adams's Defense Counsel: No, your Honor.
Court: Didn't have any kind of statute like this.
Adam s's Defense Counsel: I would also cite Urciola [v. State],
272 Md. 607 [325 A.2d 878 (1974)], with which the Court may
be familiar.
But your Honor, again I submit that Maryland has no
authority to legislate itself into having jurisdiction over acts that
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do not occur within the State.
During the direct examination of K athy P ., Ad ams's cou nsel obje cted to Kathy P .'s
testimony that the r apes oc curred on Bra nch A venue . At that point, the parties approached
the bench, and the following discussion occurred:
Adam s's Defense Counsel: Your Honor, I am going to object
to any testimony about any sexual acts, because as I understand
it now coun sel is not in a position to proffer that any of those
acts took place in the State of Maryland. As I understand it at
this point the evidence that the State poses is to the contrary,
being that all sexual acts took place within the District of
Columbia.
State's Attorney: Your Hon or, the evidence that we have, and
I think it will come out through testimony, is as follows: That
they started to undress her while she was on Branch Avenue,
toward the District of Columbia; but at some point later she was
in fact raped. When she was first raped she asked the
individuals in the van where she was. They said in Maryland.
She was then moved to another location, at which point she was
raped by other individuals. She doesn't know where she was.
....
At any rate, under the jurisdiction statute which I
previously cited the Court, Article 27, 465, I think it is quite
clear we hav e the transpo rtation in this county either beginning,
continuing or ending , and the inten t is, in fact to com mit a
sexual offense, and when such action as that occurs th e statute
gives this county jurisd iction to prosecute, and that is the reason
we are proceeding.
Adam s's Defense Counsel: Your Honor, it is the position of the
defendant that this statute cannot extend the jurisdiction of the
State of Maryland beyond the State borders, but must b e strictly
within the cou nties w ithin the state.
The exchanges illustrate that not only was the post-conviction argument regarding
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jurisdiction reasonably available to be made by Adams's cou nsel at tria l, but that A dam s's
counsel understood the d istinction betw een j urisd ictio n and venue. The refo re, A dam s's
objection regarding th e jury instructions and special verdicts regarding jurisdiction was
waived b y his failure to ob ject at trial or raise th e issue on d irect appeal. 39

V.
Ineffective Assistance of Counsel
Adams contends that his trial counsel was ineffective for failing to object to the jury
instructions on jurisdiction. Unlike m ost of his other post-conviction claims, this contention
has been not w aived by inactio n in the prior p roceeding s. Noneth eless, he sha ll not prevail
with his arguments.
The trial cou rt instructed the jury, "If you find tha t the applicatio n of this statute is
how this particular sex offense occurred you will check that, if you are not convinced beyond
a reasonable doubt that the offense occurred in our state." The instruction regarding the
special verdict was repeated several times throughout the charge to the jury. Adams's trial
counsel not only did not object, but actually requested the court to instruct the jury on a
specific fin ding. The following exchang e is particularly relev ant.
Adam s's Defense Counsel: I wou ld su bmit that the C ourt's

39

It is of no import that Adams contends that the jury instruction may have confused
the jury or "un dercut" his def ense. See Pen nington v. S tate, 53 Md. App. 538, 551, 454 A.2d
879, 886 (1 983), vacated on other grounds, 299 M d. 23, 472 A .2d 447 (1 984) (dec lining to
review , under p lain erro r review , allegatio ns that ju ry instructio ns we re conf using).
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proposed method is the better method, and I would ask the Court
to do that, to get a specific finding as to whether or not the
incidents involving th e sexual ac ts and the rap es took plac e in
the District of Columbia or Maryland.
Court: All of them?
Adams's Defense Counsel: Assuming all of them go to the
jury, [40] your Honor, I would assume those questions would have
to be answered definitely. I think the jury does have to find –
Court: Let's assume I do it that way, what is the burden of proof
on that issue?
Adam s's Defense Counsel: It is the same as the burden for any
other –
Court: Anything else? You have to be convinced beyond a
reasonab le doubt?
Adams's Defense Counsel: Yes, your Honor.
Ada ms's ineffective assistance of counsel claims are governed by the two-part
standard announced in Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064,
80 L. E d. 2d 67 4 (198 4).
A defendant claiming ineffective assistance of counsel must
show (1) that counse l's performan ce was d eficient, i.e., that the
representation fell below an objective standard of
reasonableness, and (2) that th ere is a reason able proba bility

40

At the time of this discussion, Ada ms's counsel was waiting on a ruling on a motion
for acquittal where he had argued that there was insufficient evidence for the case to go to
the jury. The motion was later denied. The Court of Special Appeals affirmed on direct
appeal, holding that there was sufficient evidence from which a reasonable jury could find
beyond a reasonab le doubt tha t the crimes o ccurred in M aryland. That iss ue has be en finally
litigated and is not before us here.
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that, but for counsel's unprofessional errors, the result of the
proceedings would have b een dif ferent, i.e., a probability
sufficient to undermine confidence in the outcome.
State v. Borchardt, 396 Md. 586 , 602, 914 A.2d 1 126, 1135 (200 7).
"There is, however, a heavy burden on the defendant to es tablish th e defic iency."
Harris v. State, 303 Md. 685 , 697, 496 A.2d 1 074, 1080 (198 5). "The ineffective assistance
prong of Strickland is satisfie d only where, g iven the f acts known a t the t ime, counsel's
choice was so patently unreas onable that no c ompe tent attor ney wo uld hav e mad e it."
Borchardt, 396 M d. at 623 , 914 A .2d at 11 47 (citat ions om itted).
Ada ms's ineffective assistance of counsel claim fails both prongs of the Strickland
test. First, the perf ormance of A dam s's trial counsel regarding the jurisdiction instructions
was not deficien t. Adams 's claims that his trial counsel should have objected to the
instruction on jurisdiction necessarily inclu des a claim that the cou nsel should have objected
to the special v erdict. It would be impossible for the trial court to seek a special verdict on
both the location of the crime and the applicatio n of § 46 5 if the trial court could not instruct
the jury on how to come to such a verdict. A dams's claim s fail, howev er, because failing to
object to the special verdict was not deficient performance. A special verdict is a proper
method to create an unambiguous record for appeal. "We have recommended, and continue
to recommend, that trial judges use a special ve rdict to avoid . . . ambiguity." Dixon v. S tate,
364 Md. 209, 245 n.33, 772 A.2d 283, 304 n.33 (200 1) (citations om itted); Gover v. Turner,
28 Md. 600, (1868) (holding that special verdicts may be found in criminal as well as in civil
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cases); see State v. Frye, 283 Md. 709 , 723, 393 A.2d 1 372, 1379 (197 8):
(Where there is more than one g round for a verdict on a criminal
charge, but where the ramifications of a guilty verdict on that
charge will be different depending upon the ground chosen by
the jury . . . . the co urt shou ld . . . give them a ppropriate
instructions so that the basis of a . . . verdict will be revealed.
[Citations omitted]).
In the present case, the trial court explained the ambiguity that otherwise could resu lt
from a guilty verd ict absen t the spe cial find ing. Any appellate review would be hampered
by the lack of a clear findin g by the jury, likely neces sitating a new trial or dismissa l.41

41

There is a basis for a tactical decision to permit the trial court to instruct the jury on
§ 465. The instructions to the jury were clear that they were to consider first whether the
rapes occurred in Maryland. If they could not find that beyond a reasonable doubt, only then
were they to proceed to potential jurisdiction under § 465. If the jury found jurisdiction
under § 465, it necessarily would have found a reasonable doubt that the rapes occurred in
Maryland. On app ellate review of a conv iction, Ada ms wou ld be in a be tter position with
a conviction with jurisdiction founded on § 465 than a general verdict. If the review was of
a general ve rdict, the case lik ely would be remande d for a new trial because any appellate
court would be unable to discern whether the jury verdict was base d upon a n imperm issible
interpretation of a venue statute. If the verdict was based on a special verdict under § 465,
Adams would have a valid argument that the conviction should be reversed and remanded
with instructions to the trial court to enter a verdict of not guilty because, by addressing §
465, the jury necessarily would have found that there was a reasonable doubt whether the
rapes occurred in Maryland. Adams could argue such a finding mandates that a judgment
of not guilty be entered in his favor. Jeopardy would have attached, and Adams would be
free from re-trial by the State. This, of course, would be a far better result than the remand
for a new trial based on the general verdict because Adams, a defendant accused of brutal
and violent crimes and relying on a technical jurisdictional defense, would again have to face
a jury of his peers . That the jury fo und that the crimes actu ally occurred in Maryland does
not alter our analysis of the possible tactical nature of Adam s's trial cou nsel's de cision. "We
are, howev er, without authority to review errors in trial tactics of defen se counse l or to
speculate as to possibilities that differen t tactics might hav e produ ced a d ifferen t result."
Madison v. State, 200 M d. 1, 8-9, 87 A .2d 593, 59 6 (1952); see also Vickers v. State, 898
(contin ued...)
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The Court of Special Appeals here found that Adams's trial counsel's performance
was deficient be cause he f ailed to objec t to the instructio n despite the fact that McBurney v.
State, 280 Md. 21, 371 A.2d 129 (1977), "proclaiming that § 465 of Article 27 had no
extra-territorial effect, was handed down more than two years before [Adam s's] trial." State
v. Adams, 171 Md. App. 668, 711, 912 A.2d 16, 42 (2006 ). We are a t a loss to app reciate
how McBurney could be read to contain such a "proclamation." We need not summarize
McBurney here, as it is sufficient to the moment to observe that the Court in McBurney
discussed neith er § 4 65 of Ar ticle 27 nor ex tra-territorial juris dicti on. It mer ely offered a
brief discussion of the difference between jurisdiction and venue . Adams's trial counsel, and
for that matter th e trial cou rt, unde rstood th e diffe rence b etwee n jurisdi ction an d venu e.
The focus of Adams's post-conviction argument concerns the application of § 465.

41

(...continued)
S.W.2d 26, 28 ( 1995) ("[M ]atters of trial tactics and stra tegy . . . are not grounds for
post-conviction relief."); Strickland, 466 U.S. 668, 690-91, 104 S. Ct. 2052, 2066
("[S]trategic choices m ade after tho rough inv estigation of law and f acts relevant to plausible
options are virtually unchallengeable . . . .").
Furthermore, that the jury was instructed on the special verdict only increases the
potential for a "compromise verdict" regarding jurisdiction. If a compromise verdict were
to occur, finding jurisdiction based on § 465, it could have set in motion the wheels leading
to Ada ms's outrigh t acquitta l. Adams may now claim that the special verdict and jurisdiction
instruction were imprope r and he suffered p rejudice; however, at the time of the trial, it may
have been the o nly trial tactic that poss ibly could hav e resulted in an acquittal in spite of the
substantial evidence of his guilt. This Court w ill not find counsel to be ineffective where
there is a reasonable tactical basis to support trial counsel's actions. See Oken, 343 Md. at
283, 681 A.2d at 43 (holding that to succeed on a claim of ineffective assistance o f counse l,
a petitioner m ust "overco me the pre sumption that the challenged action might, under the
circumstances, be con sidered sound trial strategy").
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Its resolution depends on whether § 465 was intended to address venue or was a jurisdictionexpanding statute.

Either interpretation was reas onable, a nd th us, A dam s's co unse l's

performance was not d eficient for f ailing to object. The law on extra-territorial jurisdiction
is well-settled that states validly may expand their common law territorial jurisdiction by
statute to the fu llest exte nt perm itted by the Cons titution. See West v. State , 369 Md. 150,
161, 797 A.2d 1278, 1284 (2002) ("[M]any states have by statute expanded territorial
criminal jurisdiction, so that, if any element of an off ense takes p lace in the state , the state
would have jurisdiction. Maryland, however, has not enacted such a statute." (citing
Pennington v. State, 308 M d. 727, 7 28-29 n. 2, 521 A.2d 1 216, 12 16-17 n. 2 (1987))).
Although it was later held to be a statute addressing venue, § 465 reasonably could be
interpreted by counsel validly to be an effort to expand Maryland's territorial jurisdiction.
Add ition ally, Adams's trial counsel was not deficient because he properly preserved
his argument that § 465 did not expand Maryland's territorial jurisdiction. In fact, the trial
court explained to Adams's counsel exactly how this particular in struction w ould assist him
if the ruling o n the statute late r proved to be the sub ject of an ap peal.
Court:. . . I think I am going to solve this problem very easily.
I am going to instruct on the statute, and also add the question
to be decided by the jury where all these acts took pla ce. At this
time I may agree with [the State's Attorney]. Maybe at a later
time I may disagree with you. If the jury can make a finding it
might solve a lot of problems, if this case went to the Court of
Appea ls or the Cou rt of Special Appeals and there was a
spec ific f inding in that r egar d by th e jury.
Adam s's Defense Counsel: Your Hon or, I hate to interrupt the
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Court, but I think this is the very issue we a ddressed earlier.
Court: Yes.
Adams's Defense Counsel: The State has not shown anything
upon which the jury can mak e that determ ination. And that is
why I submit to the Court that this should not be passed to the
jury.
....
Court: If this case is ever appealed, or he is convicted and I
make a subsequ ent ruling the statute applies out of state, and the
Court of Ap peals sa ys I am w rong, or the jury says that it did
happen in the District an d I am w rong, that en ds it right then and
there.
....
State's Attorney: . . . It is a good procedure to get the jury to
come back with specific findings of fact in a case like this,
obviously, if this case is appealed to the Court of Appeals.
Court: How would the Court of Appeals know how the jury
made a determination, based on what you told me?
....
Court: Now suppose I agree with you and say you are
absolutely right in your interpretation, then this case goes to the
Court of Appeals and the Court of Appeals says this is not the
law, didn't have any jurisdiction because it happened–they don't
really know where it happened. How d oes the Co urt of Ap peals
know where it happened?
Based on this discussion, it is apparent that the issue properly would have been
preserved for appeal, if in fact the jury did not find tha t the rapes actually occurred in
Maryland. The jury found that the rapes occurred in Maryland, however, and thus the
tactically p reserve d issue r egardin g the inte rpretatio n of § 4 65 bec ame m oot.
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Adams also fails to demonstrate here a substantial probab ility that counsel's failure
to object to the instruction altered the outcome of his case.42 The jury wa s instructed cle arly
that they could fin d, if convin ced beyond a reasonab le doubt by evidence, that the rapes
occurred in Maryland. The trial court held, and the Court of Special Appeals affirmed, that
the evidence was suff icient for the ju ry to so conclude. Adams, without citation to any
auth ority, argues in his post-conviction p roceeding that his trial co unsel "utterly failed " to
object to a "completely irrelevant" instruction that "completely undercut" the defense that he
had "extensively argued" to the jury. The gratuitous use of adverbs does not obscure the lack
of authority. We fail to understand how a reasonably simple special verdict instruction so
distracted an d confus ed the jury that it undercu t Adams 's argumen ts regarding the location
of the crimes. Furthermore, "[i]t is not enough for the defendant to show that the errors had
some conceiva ble effect on the outc ome of the proceeding, or that the errors impaired the
presentation of the defense." Harris v. State, 303 Md. 685, 700, 496 A.2d 1074, 1081
(1985). The bare assertion of "completely undercutting" the defense does not carry the day

42

In the typical Strickland analysis, we would review evidence against the petitioner
to determine if, but for counsel's errors, "substantial possibility" existed that the result of the
proceedings would have been different. Bower s v. State, 320 Md. 416, 426-27, 578 A.2d
734, 739 (1990). In the instant case, however, we shall not consider the substantial evidence
indicating Adams's guilt because the result of his trial would have been different if he was
able to raise a reasonable doubt that the "vital" element of the crime of rape, the proscribed
harmful physical conta ct with the v ictim, occurre d in Marylan d. West, 369 Md. at 158, 797
A.2d a t 283.
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here.
JUDGMENT OF THE COURT OF SPECIA L
APPEALS AFFIRMED IN PART AND
REVERSED IN PART; CASE REMANDED
TO THAT COURT WITH DIRECTIONS TO
AFFIRM IN PART AND REVERSE IN
PART THE JU DGM ENT O F THE C IRCUIT
C O U R T F O R P R I N C E G E O R G E 'S
COUNTY AND REMAND THE C ASE TO
THE CIRCUIT COURT FOR FURTHER
PROCEEDIN GS NOT INCONSISTENT
WITH THIS OPINION; COSTS TO BE
PAID BY RESPONDENT.
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Eldridge, J., dissenting:
I would affirm the judgmen ts of the Court of Special Appea ls and the Circuit
Court for Prince George’s Cou nty.

The majority opinion toda y, like the majority

opinion in Stevenson v. State, 289 Md. 167, 423 A.2 d 558 (1980), misreads the pre1980 opinions of this Court dealing with the Maryland constitutional provision making
juries the judges of the law in criminal cases. Moreover, the majority opinion in the
case at bar is replete with erroneous statements, unsupported assertions, and faulty
analysis.
The principal issue before this Court is whether the respondent Adams is entitled
to post-conviction relief even though, at his 1979 trial, there was no objection to the
advisory nature of the trial judge’s jury instructions. Under our cases, if Stevenson v.
State, supra, and Montgomery v. State, 292 Md. 84, 437 A.2d 654 (1981), represented
a new constitutional ruling or set forth a new constitutional standard governing
Maryland criminal proceedings, and were retroactive, Adams is entitled to a new trial.
An examination of this Court’s pre- Stevenson opinions, construing or applying
the state constitutional mandate that juries are the judges of the law in criminal cases,
demonstrates that Stevenson and Montgomery constituted a major departure from this
Court’s previous opinions.

The Stevenson and Montgomery interpretati on of the

constitutional provision making juries the judges of the law in criminal cases was a new
interpretation, and it was fully retroactive. This Court’s opinions clearly entitled
Adams to a new trial governed by the principles set forth in Stevenson and
Montgomery .

-2I.
Before turning to the principal issue in this case, however, there is a preliminary
matter which should be noted. As set forth in my dissenting opinion in Stevenson v.
State, supra, 289 Md. at 189-204, 423 A.2d at 570-577, and my concurring opinion in
Montgomery v. State, supra, 292 Md. at 96, 437 A.2d at 660 (1981), I continue to
believe that the first paragraph of Article 23 of the Maryland Declaration of Rights, on
its face, violates the Constitution of the United States.
The first paragraph of Article 23 mandates: “In the trial of all criminal cases, the
Jury shall be the Judges of Law, as well as of fact, except that the Court may pass upon
the sufficiency of the evidence to sustain a convic tion.” (Empha sis added). The
majority construes the phrase “all criminal cases” to mean only some criminal cases and
the word “Law” to mean only a very small portion of the applicable law. This approach
is in sharp contrast with the numerous opinions of this Court holding that constitutional
or statutory language should not be distorted in order to reach a particular result. See,
e.g., Bednar v. Provident, 402 Md. 532, 543-544, 937 A.2d 210, 216 (2007) (The word
“any” in a statute “does not mean only ‘some’”); Bowen v. Annap olis, 402 Md. 587,
615, 937 A.2d 242, 250 (2007) (The “‘meaning of the [word] “any” does not imply
limitation’”); Taylo r v. NationsBank, N.A., 365 Md. 166, 181, 776 A.2d 645, 654
(2001) (This Court does not “engage in forced or subtle interpretation in an attempt to
. . . limit the [enactment’s] meaning”); Montrose Christian School v. Walsh, 363 Md.
565, 595, 770 A .2d 111, 129 (2001) (To substitute the word “pri mar ily” for the word
“pu rely” in an enactmen t, would “‘be to re-draft the [enactm ent] under the guise of

-3construction,’” quoting Davis v. State, 294 Md. 370, 378, 451 A.2d 107, 111 (1982)).
As shown later in this opinion, prior to the Stevenson case in 1980, the state
constitutional provision making the jury the judge of the law in a criminal case was
largely construed as it read. Nevertheless, whether construed broadly in accordance
with this Court’s opinions before 1980, or “construed” narrowly in accordance with the
Stevenson re-draft, the Maryland constitutional provision violates the Due Process
Clause of the Fourteen th Amendment and violates the Jury Trial Clause of the Sixth
Amen dment. The state constitutional provisio n is also inconsistent with the Equal
Protection Clause of the Fourteen th Amen dment.
As discussed in the Stevenson dissent, 289 Md. at 191, 423 A.2d at 571, “[a]n
essential principle of ‘due process of law’ is the right to have a case tried and decided
in accordance with the law of the jurisdiction .” A system which allows a jury in a
criminal case to decide the applicable law gen erall y, or even just “the law of the
crime,” and tells the jury that the trial judge’s instructions on the law are “adv isory”
and that the jury is free to disregard the instructions, is flatly inconsistent with the right
to be tried in accordance with the law of land. Furthermore, “the Sixth Amendment
provision for trial by jury in criminal cases contemplates a jury which is the judge of
the facts, receiving binding instructions on the law from the court.”

Stevenson

(dissenting opinion), 289 Md. at 193-194, 423 A.2d at 572. In addition, when one jury
makes a determination as to what the law is, and another jury decides that the same law
is totally different, even though the circumstances of both cases are the same, the
defenda nts are not being accorded equal protection of the laws. As long as the trial

-4judge’s instructions, including advisory instructions, are free from error, as long as the
evidence is sufficient under the trial court’s and appellate court’s determination of the
correct law, and if no erroneous rulings appear on the record, the different
determinations of the “same law” by different juries will not be corrected.
The first paragraph of Article 23, either as written or as re-drafted by the
Stevenson majority and the majority toda y, simply cannot be reconciled with federal
constitutional requirements.
II.
Another matter should be addressed before discussing the novelty and
retroactivity of the Stevenson and Montgomery interpretation of the state constitutional
provision making juries the judges of the law in criminal cases. That matter concerns
the applicable body of “waiver” law.
The Circuit Court for Prince George’s Cou nty, the Court of Specia l Appea ls
(State v. Adams, 171 Md. App. 668, 682, 912 A.2d 16, 24-25 (2006)), and the parties
have proceeded as if the waiver provisions of the Maryland Post Conviction Procedure
Act, § 7-106(b) and (c) of the Criminal Procedure Article, are directly applicable to this
action under the Post Conviction Procedure Act. They are not. Whether Adams is
precluded from post conviction relief, because of the failure to challenge the advisory
nature of the jury instructions at his 1979 trial, is governed by this Court’s case law and
any applicable provisions of the Maryland Rules. 1 That case law, however, reflects
1

The majority opinion in the case at bar, for the most part, seems to agree that the

waiver provisions of the Post Conviction Procedure Act, § 7-106(b) and (c) of the
Criminal Procedure Article, are not directly applicable to this case. Nevertheless, the
(contin ued...)

-5principles similar to those embodied in § 7-106(b) and (c) of the Post Conviction
Procedure Act.
This Court, in Curtis v. State, 284 Md. 132, 149-150, 395 A.2d 464, 474 (1978),
after reviewing the language and history of the Maryland Post Conviction Procedure
Act, as well as cases applying the statute, held as follows:

“Co nseq uen tly, we believe that the Legislature, when it spoke
of ‘waiver’ in subsection (c) of Art. 27, § 645A [now § 7-106 (b)
and (c) of the Post Conviction Procedure Act], was using the term
in a narrow sense. It intended that subsection (c), with its
‘intelligent and knowing’ standard, be applicable only in those
circumstances where the waiver concept of Johnson v. Zerbst[, 304
U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938)] and Fay v. Noia [,
372 U.S. 391, 83 S.Ct. 822, 9 L.Ed.2d 837 (1963)] was applicable.
Other situations are beyond the scope of subsection (c), to be
govern ed by case law or any pertinent statutes or rules. Tactical
decisions, when made by an authorized competent attor ney, as well
as legitimate procedural requirements, will normally bind a
criminal defen dant.” 2
(...continued)
majority makes much ado over whether Adams’s argument based on § 7-106(c) is,
procedurally, properly before the Court (majority slip opinion at 18-19, n.16). The
majority asserts tha t an argum ent based o n § 7-106 (presuma bly § 7-106(b )) is properly
before us whereas Adams’s argument under § 7-106(c) is not. The majority also states
that the Post Conviction Procedure Act, including § 7-106(b) and (c), “arguably provides
the statutory framework for analysis of Adams’s current challenges to his convictions”
(id. at 20).
2
When the Curtis case was decided, the waiver provisions of the Maryland Post
Convictio n Proced ure Act w ere codified in Maryland Code (1 957, 197 6 Repl. V ol.), Art.
27, § 645A(c). By Ch. 10 of the Acts of 2001, the waiver provisions of the Maryland
Post Conviction Procedure Act were re-codified as § 7-106(b) and (c) of the Criminal
Procedure Article. As pointed out in the Revisor’s Note, the 2001 re-codification of the
waiver provisions was “without substantive change.” Section 7-106(b) and (c) provides
as follows:
“(b) Waiver of allegation of error. – (1) (i) Exce pt as provid ed in
subparagraph (ii) of this paragraph, an allegation of error is waived when a
(contin ued...)
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More recently, this was explained by Judge Karwacki for the Court in Hunt v.
State, 345 Md. 122, 137-138, 691 A.2d 1255, 1262-1263, cert. denied, 521 U.S. 1131,
117 S.Ct. 2536, 138 L.Ed.2d 1036 (1997):

“Thus, the General Assemb ly contemplated, for purposes of
subsection (c) of the Post Conviction Procedure Act, that waiver
there described assumed the restrictive character to which the
Supreme Court had ascribed it. This has necessarily led to a dual

(...continued)
petitioner could have made but intelligently and knowingly failed to make
the allegation:
1. before trial;
2. at trial;
3. on direct a ppeal, wh ether or not th e petitioner too k an appe al;
4. in an application for leave to appeal a conviction based on a
guilty plea;
5. in a habeas corpus or coram nobis proceeding began by the
petitioner;
6. in a prior petition under this subtitle; or
7. in any other proceeding that the petitioner began.
(ii) 1. Failure to m ake an alleg ation of erro r shall be exc used if
special circu mstances exist.
2. The petitioner has the burden of proving that special
circumstan ces exist.
“(c) Effect of judicial decision that Constitution imposes new standard.
– (1) This subsection applies after a decision on the merits of an allegation
of error or after a proceeding in which an allegation of error may have been
waived.
(2) Notwithstanding any other provision of this title, an allegation of
error may not be considered to have been finally litigated or waived under
this title if a court whose decisions are binding on the lower courts of the
State holds th at:
(i) the Constitution of the United States or the Maryland
Constitution imposes on State criminal proceedings a procedural or
substantive standard not previously recognized; and
(ii) the standard is intended to be applied retrospectively and
would thereby a ffect th e validity o f the pe titioner’s convic tion or se ntence .”

-7framework under which a post-conviction petitioner in Ma ryland
may endeavor to assert certain, specific claims or rights not
previously raised. That is to say, the nature of the right involved
will determine whether the decision is governed by Art. 27,
§ 645A(c), or pertinent case law, statutes, or rules. On the one
hand, if a defendant’s claim does encompass that narrow band of
rights that courts have traditionally required an individual
knowin gly and intelligently relinquish or abandon in order to waive
the right or claim, Walker v. State, 343 M d. 629, 642, 684 A.2d
429, 435 (1996), the failure to do so knowin gly and intelligently
will not preclude raising the matter on post-conviction review.
Courts, however, do not apply the same standard of waiver to ‘the
vast array of trial decisions, strategic and tactical, which must be
made before and during trial.’ Estelle v. Williams, 425 U.S. 501,
512, 96 S.Ct. 1691, 1697, 48 L.Ed.2d 126, 135 (1976) . . . .”

In Walker v. State, 343 Md. 629, 641-642, 684 A.2d 429, 435 (1996), the Court stated:

“The circuit cou rt's application of the definition of waiver in the
Post Conviction Act 's subsection (c) may well have been correct if
the waiver issue in this case were governed by subsection (c). The
court, however, overlooked our interpretation of the statute as a
whole, set forth in Curtis v. State , 284 Md. 132, 395 A.2d 464
(1978), and reaffirmed on numerous occasions. See, e.g., Oken v.
State, 343 Md. 256, 270-272, 681 A.2d 30, 37-39 (1996); McElroy
v. State, 329 Md. 136, 140-142, 147-149, 617 A.2d 1068, 10701071, 1073-1075 (1993); Trimble v. State, 321 Md. 248, 259, 582
A.2d 794, 799 (1990); State v. Romulus, 315 Md. 526, 539-540,
555 A.2d 494, 500 (1989); Martinez v. State, 309 Md. 124, 141,
522 A.2d 950, 958-959 (1987); State v. Calhoun, 306 Md. 692,
702-704, 511 A.2d 461, 465-467 (1986), cert. denied, 480 U.S.
910, 107 S.Ct. 1339, 94 L.Ed.2d 528 (1987); State v. Tichnell, 306
Md. 428, 464, 509 A.2d 1179, 1197, cert. denied, 479 U.S. 995,
107 S.Ct. 598, 93 L.Ed.2d 598 (1986); Foster, Evans and
Huffington v. State, 305 Md. 306, 315-316, 503 A.2d 1326, 1331,
cert. denied, 478 U.S. 1010, 1023, 106 S.Ct. 3310, 3315, 92
L.Ed.2d 723, 745 (1986); Williams v. State, 292 Md. 201, 215-216,
438 A.2d 1301, 1308 (1981); State v. Magwood, 290 Md. 615, 622623, 432 A.2d 446, 449-450 (1981).

Con sequ ently, in an action under the Post Conviction Procedure Act, the nature

-8of the issue presented will ordinarily determine the applicability of § 7-106(b) and (c).
For example, waiver of a claim that trial counsel’s representation was so inadequa te
that the defendant was denied his constitutional right to the assistance of counsel
requires an “intelligent and knowing waiver” by the defenda nt; acco rdin gly, the waiver
provisions of the Post Conviction Procedure Act are applicable. Curtis v. State, supra,
284 Md. at 150-151, 395 A.2d at 474-475, and cases there cited. On the other hand,
waiver with respect to most issues does not require “intelligent and knowing” action
by the defendant, and, with regard to those issues, the waiver provisions of the Post
Conviction Procedure Act are not directly applicable. Some Post Conviction Procedure
Act cases present both types of issues, i.e., issues governed by the Act’s waiver
provisions and issues that are not strictly governed by the statutory provisions. See,
e.g., Oken v. State, 343 Md. 256, 681 A.2d 30 (1996), cert. denied, 519 U.S. 1079, 117
S.Ct. 742, 136 L.Ed.2d 681 (1997); Davis v. State, 285 Md. 19, 400 A.2d 406 (1979).
It should also be noted, however, that some of this Court’s opinions have not alw ays
drawn an explicit distinction between the applicability of the Act’s waiver section and
the circumstances when that section does not app ly.
Ord inar ily, as the majority points out, a challenge to a jury instruction is not
covered by the waiver provision contained in § 7-106(b) of the Post Conviction
Procedure Act; instead, the failure at trial to object to a jury instruction normally
constitutes a waiver of any challenge to the instruction. See Walker v. State, supra, 343
Md. at 645-646, 684 A.2d at 437. For example, Davis v. State, supra, 285 Md. at 3237, 400 A.2d at 412-414, involved a concede dly erroneous jury instruction that relieved

-9the prosecution of its burden of proving criminal agency beyond a reasonab le doubt.
Even though the reasonab le doubt standard reflects a fundamental constitutional right,
the Court in Davis held that, in light of Curtis , the waiver section of the Post
Conviction Procedure Act “is not applicable to the advisory jury instruction here.”
Davis , 285 Md. at 33, 400 A.2d at 413. See, e.g., State v. Rose, 345 Md. 238, 243-250,
691 A.2d 1314, 1316-1320 (1997) (The issue concerned a Post Conviction Procedure
Act challenge to the “reasonab le doubt” jury instruction at the defendant’s trial, which
was not objected to, and the Court held that the error had been waived by the failure to
object); Hunt v. State, supra, 345 Md. at 132-139, 149-152, 691 A.2d at 1260-1263,
1268-1269 (same). 3
In cases not governed by § 7-106(b) of the Post Conviction Procedure Act, the

3

The majority opinion in the present case takes the position that “fundamental

constitutional rights” require a “knowing and intelligent waiver” by the defendant
personally, wh ereas “[n]o n-funda mental righ ts” do not re quire such a waiver. (M ajority
slip opinion at 21). The majority states that a n erroneo us jury instruction on reason able
doubt is not a “fundamental right” and, therefore, it may be waived by a failure to object
(Id. at 22 ). In the m iddle of i ts dis cuss ion o f this matt er, ho wev er, th e ma jority,
somewhat inconsistently, quotes State v. Rose, 345 Md. 238, 248, 691 A.2d 1314, 1319
(1997), “‘th at, simply becau se an asserte d right is deriv ed from th e Constitutio n . . . or is
regarded as a “fundamental” right, does not necessarily make the “intelligent and
knowing” standard of waiver applicable.’” (Id. at 21). The quotation from Rose correctly
sets forth Maryland law. The majority’s fundamental/non-fundamental dichotomy is not
correct. The standard is whether “a defendant’s claim does encompass that narrow band
of rights that courts have traditionally required [that] an individual knowingly and
intelligently relinquish or abandon in order to waive the right or claim.” Hunt v. Sta te,
345 M d. at 138, 69 1 A.2d a t 1262. Th e inquiry is wh ether the righ t involved f alls within
that limited category of rights, with regard to which “courts traditionally have required
that a person intelligently and k nowing ly relinquish or ab andon . . . bef ore he or sh e is
deemed to have waived the right.” Walker v. S tate, 343 Md. 629, 642, 684 A.2d 429, 435
(1996).

-10provision in § 7-106(b)(1)(ii), excusing a waiver if “special circumstances” exist, does
not directly app ly. Moreover, the “plain error” concept under Maryland Rule 8-131(a),
applicable in direct appeals from criminal judgments, does not technically apply in post
conviction actions. Walker v. State, supra, 343 Md. at 647-648, 684 A.2d at 438.
Nevertheless, our post conviction cases have excused waivers when circumstances have
justified the application of a “plain error” concept. See, e.g., Hunt v. State, supra, 345
Md. at 139, 691 A.2d at 1263 (In a post conviction action, we stated that “the Court
may review otherwise unpreserved issues under the discretion granted by Maryland
Rule 8-131”); Oken v. State, supra, 343 Md. at 273, 681 A.2d at 38 (A post conviction
action in which w e held: “Under Maryland Rule 8-131, this Court retains discretion
to excuse a waiver”); Walker v. State , supra, 343 Md. at 647-648, 684 A.2d at 438
(“[T]his Court has taken the position that a court, in a post conviction proceeding, can
excuse a waiver based upon an earlier procedural default if the circumstances warrant
such action”). 4

4

The majority opinion, in discussing the principle that a court in a Post Conviction

Procedure Act proceeding has discretion to excuse a waiver, asserts that the court may
consider the prejudice to the State in light of the delay between the accused’s conviction
and the filing of a post conviction action. The majority in effect says that, in a proceeding
under the Maryland Post Conviction Procedure Act, laches is applicable in the exercise
of discretion to excuse a waiver. For reasons hereafter set forth, there is no waiver in the
present case, and, consequently, there is no waiver to excuse. Nevertheless, I do question
the applicability of laches to a proceeding under the Ma ryland Post Conviction Pro cedure
Act. The General Assembly has enacted numerous exceptions and limitations to the Post
Conviction Procedure Act, many of which have been enacted recently. The General
Assembly has not, how ever, enacted a laches pro vision. It is a sound principle that wh ere
an enactment con tains numerous exc eptions or limitations, courts should no t insert
addition al ones . See the case s cited in footno te 16, infra.
(contin ued...)
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There is one situation where the defendant’s failure to object to a jury instruction
at trial, or failure otherwise to preserve an issue at trial, is not a waiver for purposes of
a Maryland Post Conviction Procedure Act proceeding or other post-trial proceeding.
That situation is set forth in § 7-106(c)(2) of the Post Conviction Procedure Act which
states:

“(2) Notwithstanding any other provision of this title, an
allegation of error may not be considered to have been finally
litigated or waived under this title if a court whose decisions are
binding on the lower courts of the State holds that:
(i) the Constitution of the United States or the Maryland
Constitution imposes on State criminal proceedings a procedura l
or substantive standard not previously recognized; and
(ii) the standard is intended to be applied retrospective ly
and would thereby affect the validity of the petitioner’s conviction
or senten ce.”

When this principle is applicable, a failure to preserve an issue at trial does not

(...continued)
With respect to both the federal habeas corpus statute and many post conviction or
habeas co rpus statutes in other states, lach es is embo died in the sta tutes or in app licable
rules. In this reg ard, the M aryland statute d iffers from those statutes and rules. A bsent a
statutory or rule provision, the concept of laches is inapplicable in a post conviction
procee ding. See, e.g., Ch essman v. Teets, 354 U .S. 156 , 165, 77 S.Ct. 11 27, 113 2, 1
L.Ed.2d 1253, 1260 (1957) “[T]he overriding responsibility of this Court is to the
Constitution of the United States, no matter how late it may be that a violation of the
Constitution is found to exist”); Herman v. Claudy, 350 U.S. 116, 123, 76 S.Ct. 223, 227,
100 L.Ed. 126, 132 (1956) (After reviewing cases involving long periods of time between
convictions and the filing of post conviction actions, including 18 years in one case, the
Court stated: “The sound premise upon which these holdings rested is that men
incarcerated in flagrant v iolation of the ir constitutiona l rights have a remedy”); United
States v. Sm ith, 331 U.S. 469, 475, 67 S.Ct. 1330, 1333, 91 L.Ed. 1610, 1614 (1947)
(“[H]abeas corpus provides a remedy for jurisdictional and constitutional errors at the
trial, without limit of time”).

-12constitute a waiver, and, con sequ ently, a court’s discretion to excuse a waiver is not
involved. M oreover, under this Court’s opinions, the principle embodied in § 7106(c)(2) not only applies to cases directly govern ed by § 7-106(b) of the Post
Conviction Procedure Act, but applies to Post Conviction Procedure Act proceedings
not governed by § 7-106(b), as well as other types of post-trial proceedings.
For example, State v. Colvin , 314 Md. 1, 24-26, 548 A.2d 506, 517-518 (1988),
was a post conviction proceeding involving a challenge to the jury instructions and
verdict form submitted to the jury in a capital case. Since waiver of jury instructions
does not require knowing and intelligent action by the defenda nt, the Colvin Post
Conviction Act proceeding was not directly governed by the waiver provision now in
§ 7-106(b) of the statute. The defendant Colvin had failed to object to the jury
instructions and the verdict form at his trial. Subsequent to Colvin’s trial, the Supreme
Court in Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988),
held that similar instructions and a similar verdict form were constitutiona lly defective.
This Court, in Colvin’s post conviction proceeding, held that Mills imposed a new
standard and, because it affected the integrity of the fact-finding process, the new
standard applied retro activ ely. The Court concluded (314 Md. at 25, 548 A.2d at 518):
“Co nseq uen tly, Colvin-El’s death sentence must be vacated” (emphas is added). 5

5

The majority opinion in the present case does not discuss this portion of the Colvin

case. Instead, the majority discusses that part of Colvin dealing with the trial judge’s
instructions th at the jury is the judg e of the law . The majo rity states that Colvin is
“directly on point,” and quotes a selected portion of the Colvin opinion stating that the
defendant had w aived any challenge to the jury instructions con cerning the advisory
nature of the judge’s instructions. (Majority slip opinion at 25.) The full quotation from
(contin ued...)

-13-

In State v. Evans, 278 Md. 197, 199, 362 A.2d 629, 631 (1976), a homicide case,
the defendant Evans at his trial did not object to a jury instruction “that the accused had
the burden of ‘showing the elements which would reduce the crime to manslaughter or

(...continued)
Colvin, however, shows that the jury instruction there was in accord with the Stevenson
and Montgomery re-draft of th e Maryland Constitution al provision . The Co urt stated in
Colvin, 314 Md. at 22-23, 548 A.2d at 516-517, as follows:
“When sub mitting guilt or innocence to the jury, the trial court
instructed that Art. 23 of the M aryland Declaration of R ights made the jury
the judge of the law , and that as a result the court’s instructions w ere
advisory only and not binding. In conformance with Stevenson v. State, 289
Md. 167, 423 A.2d 558 (1980), however, the court went on to instruct that
the jury was to perform its role as a judge of the law only where there was a
suggested conflict. Further, the court instructed that on the constitutional
precepts such as burden of proof and need for unanimity, its instructions
were binding and could not be disregarded. Colvin-El, citing Giaccio v.
Pennsylv ania, 382 U.S. 399, 403, 86 S.Ct. 518, 521, 15 L.Ed.2d 447, 450
(1966), contends that he was thereby deprived of due process because he
was not tried in accordance with the law of the land and because the
instruction was confusing. He also criticizes the reasonable doubt
instruction.
“There were no exceptions taken to these instructions. On direct
appeal when Colvin-El was represented by new counsel, the points were not
presented. Under M d. Code (1957 , 1987 Repl. Vo l.), Art. 27, § 645A(c),
part of the P ost Conv iction Proce dure Ac t, failure to ma ke the allega tions is
presume d to have b een done intelligently and k nowing ly. Nothing is
presented here to rebut the presumption.
“To the extent that Colvin-El rests his ineffectiveness of counsel
argument on the absence of any exceptions to these instructions, we find
neither deficient representation nor prejudice in light of the instructions,
taken a s a wh ole.”
If the jury instruction at Adams’s trial had been like the jury instruction discussed above,
this case would probably not be here.

-14which would make the homicide justifiable and excusable.’” After Evans’s conviction
of second degree murder and during the pendency of appellate proceedings, the United
States Supreme Court in Mullaney v. Wilbur, 421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d
508 (1975), held, inter alia, that such a jury instruction violated due process principles.
This Court in Evans, 278 Md. at 210, 362 A.2d at 637, held “that Mullaney, involving
as it does the integrity of the fact-finding function, must be given full retroactive effect
in view of our recent decision in Wiggins v. State, 275 Md. 689, 344 A.2d 80 (1975 ).”
Even though the case was not covered by the Post Conviction Procedure Act, the Court,
in an opinion by Chief Judge Mu rphy, utilized the Post Conviction Procedure Act in
determining that the Court of Special Appeals’ reversal of the conviction was justified
(278 Md. at 211, 362 A.2d at 637):

“Under the Post Conviction Procedure Act, . . . no error is deemed
to have been waived in a case where a decision of the Supreme
Court subseque ntly imposes upon State criminal proceedings ‘a
procedural or substantive standard not theretofore recognized,
which such standard is intended to be applied retrospective ly and
would thereby affect the validity of the petitioner’s conviction or
senten ce.’ Und oub tedly, the court in Evans considered that the
Mullaney errors were subject to collateral attack under this section
in any event, and proceeded to recognize them on its own motion
. . . .”

Numerous other cases, applying the principle of the Evans case, have held that
the failure to raise an issue at trial did not constitute a waiver when there was a relevant
post-trial Supreme Court or Maryland Court of Appea ls ruling changing the legal
standard concerning the issue, or have held that the previous failure to raise the issue
amounted to a waiver when the subsequent Supreme Court or Court of Appea ls ruling

-15did not change the legal standard. See, e.g., Hunt v. State, supra, 345 Md. at 151-152,
691 A.2d at 1269-1270 (Defendant’s previous failure to challenge the trial court’s
“reasonab le doubt” instruction constituted a waiver because the post-trial case relied
upon by Hunt “did not alter existing case law”); Walker v. State, supra, 343 Md. at 637640, 684 A.2d at 433-434 (The lack of an objection to the trial court’s instruction
concerning an element of the offense charged was a waiver because the post-trial Court
of Appea ls opinion relied upon did not modify existing law); Oken v. State, supra, 343
Md. at 272-274, 681 A.2d at 37-38; Squire v. State, 280 Md. 132, 368 A.2d 1019
(1977) ( A lthough the Supreme Court opinion changing the applicable legal standard
regarding an issue was filed four days before the defendant’s trial, this Court held that
the modification in the legal standard was a ground for excusing the failure to raise the
issue). See also Franklin v. State, 319 Md. 116, 571 A.2d 1208 (1990); Hays and
Wainwright v. State, 240 Md. 482, 214 A.2d 573 (1965).
The dispositive issues in the case at bar are whether the opinions in Stevenson
and Montgomery substantially changed the prior interpretation of the constitutional
provision that juries are the judges of the law in criminal cases and, if they did change
the law, whether they are retroactive. Since both questions should be answered in the
affirmative, the judgmen ts below ought to be affirmed.6

6

The majority asserts (slip opinion at 18, n.16) that an argument under § 7-106(c) of

the Post Conviction Procedure Act, dealing with a new procedural or substantive
standard, “is not properly before this Court” because Adams “attempts to adopt” the
argumen t from an a micus brief , and Ma ryland Rule 8 -503(f) “o nly permits litigants to
adopt th e argum ents of other p arties to th e litigatio n.”
(contin ued...)
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III.

(...continued)
This proc edural argu ment is dev oid of me rit for several re asons. As previously
discussed, § 7-106(b) and (c) are not directly applicable to this case. Even if § 7-106(c)
were controlling, Rule 8-503(f) does not preclude the adoption of an argument from an
amicus brief. The Rule simply does not address an amicus brief or whether a party may
adopt an a rgumen t from an a micus brief . The majo rity cites no case h olding that a party
may not adopt an argument from an amicus brief.
Furthermore, § 7-106(c) of the Post Conviction Procedure Act is not a “stand
alone” section of the statute dealing with a separate issue. Instead, it is an integral part of
the waiver provision, de lineating an exception to § 7 -106(b).
Most importantly, the majority’s argument overlooks the facts that the State was
the appellant in the Court of Special Appeals and is the petitioner in this Court. It was not
incumbent upon Adams, as appellee and respondent, to raise any particular issues. Under
Marylan d Rule 8-131 (b), the S tate’s ce rtiorari pe tition de termine s the issu es in this Court.
The State’s petition raised the overall “waiver” question and specifically addressed § 7106(c), arguing that the Court of Special Appeals’ opinion was “simply wrong” in relying
upon § 7-106(c). (Petition for certiorari at 8, 11, 13 et seq.).
Moreover, the majority’s procedural argument is inconsistent with the settled
“‘principle that a judgment will ordinarily be affirmed on any ground adequately shown
by the record, whether or not relied on by the trial court or raised by a party,’” Abrams v.
Lamone, 398 M d. 146, 1 61 n.19 , 919 A .2d 122 3, 1231 n.19 (2 007). See, e.g., Rush v.
State, 403 M d. 68, 103, 9 39 A.2d 689, 709 (2008); YIVO Institute v. Zaleski, 386 Md.
654, 663 , 874 A.2d 411 (200 5); Dorsey v. Bethel A.M.E. Church, 375 Md. 59, 68-69, 825
A.2d 38 8, 393 (20 03); Robeso n v. State, 285 Md. 498, 501-502, 403 A.2d 1221, 1223
(1979 ), cert. denied, 444 U.S. 1021, 10 0 S.Ct. 680, 62 L.E d.2d 654 (1980 ).
Finally, the Cou rt of Specia l Appeals ’ decision in th is case wa s, to a large ex tent,
grounded on the principle that, after Adams’s trial, a new standard was imposed on
Marylan d crimin al proce edings and the new s tandard affect ed Ad ams’s c onvictio n.
While Jenkins v. Hutchinson, 221 F.3d 679 (4th C ir. 2000), ma y have played a m ajor role
in the Cou rt of Specia l Appeals ’ determina tion of a ne w standa rd, the princip le applied is
the same one embodied in § 7-106(c) and in opinions of this Court such as State v. Evans,
278 M d. 197, 3 62 A.2 d 629 ( 1976) .

-17Stevenson v. State and Mon tgomery v. State clearly established a new legal
standard. The majority opinion in Stevenson, 289 Md. at 178, 423 A.2d at 564, held
that the jury’s “aut hori ty” under the first paragraph of Article 23 of the Maryland
Declaration of Rights

“is limited to deciding ‘the law of the crime,’ Wheeler v. The
State, 42 Md. 563, 570 (1875), or the ‘definition of the crime,’ as
well as ‘the legal effect of the evidence before [the jury],’ Beard
v. State, 71 Md. 275, 280, 17 A. 1044, 1045 (1889).” (Empha sis
added). 7

The Stevenson opinion, 289 Md. at 179, 423 A.2d at 565, went on to state that the preStevenson “decisions of this Court limiting the jury’s judicial role to the ‘law of the
crime’ is a recognition that all other legal issues are for the judge alone to decide .” The
Stevenson majority held that, because of the jury’s very limited role in determining the
law, Article 23 of the Declaration of Rights did not violate the United States
Constitution.
In the case at bar, the majority reaffirms the Stevenson theo ry, namely that this

7

Contrary to the above quotation from Stevenson, neither the Wheeler case nor the

Beard case held that the jury is “limited” to deciding these matters. Neither opinion used
the word “limited.” Wheeler merely stated that the jury is entitled to decide the “law of
the crime.” The only “exception” to the jury’s authority to decide the law in criminal
cases, mentioned by the Court in Wheeler, related to the admissibility of evidence. The
Beard opinion, after pointing out that the jury is entitled to decide the legal effect of
evidence, continued by stating that the trial judge “can only bind and conclude the jury as
to what evidence” shall be admitted, 71 Md. at 280, 17 A. at 1045 (emphasis added). The
opinions in both Wheeler and Beard took the position that the jury’s right to decide the
law in criminal cases was broad, with the only exception being the rulings on
admissibility of evidence.

-18Court’s opinions prior to Stevenson limited the jury’s role under the first paragraph of
Article 23 to deciding the “law of the crime.” Underlying various argumen ts made by
the majority today are the repeated assertions that the “holdings in Stevenson and
Montgomery . . . did not announce new law” (majority slip opinion at 13), that
Stevenson “‘merely clarified what has alw ays been the law in Maryland’” (id. at 14),
that “Stevenson did not announce a new rule” (id. at 16), that a pre-Stevenson objection
by Adams to the advisory nature of the jury instructions would not have been “novel,
under . . . Maryland . . . law” (id. at 34), that “ Stevenson merely articulated what had
been implied for decades in the holdings of the Court of Appea ls . . .” (id. at 35), etc.
The above-quoted assertions by the Stevenson majority and the majority today
are flatly erroneous. None of the pre-Stevenson opinions of this Court, cited by either
the Stevenson majority or the majority toda y, and no other pre-Stevenson opinions of
this Court which have come to my attention, support the proposition that the jury’s right
to decid e the law in criminal cases is limited to the “law of the crime” and the “legal
effect of the eviden ce.” 8

What the Stevenson majority did, and what the present

majority re-affirms, is to take the phrases “law of the crime” and “legal effect of the
evidence” out of context from pre-Stevenson opinions, and then insert the phrase

8

This Court has never explained what legal issues precisely fall within the phrases

“law of th e crime” an d “legal eff ect of the ev idence.” L iterally, the phrases c ould
encompass a broad range of legal issues. The Stevenson opinion, 289 Md. at 177-181,
423 A.2d at 563-566, largely defined its view regarding the scope of Article 23 by listing
particul ar legal is sues w hich fe ll outside of the ju ry’s autho rity. Stevenson and
Montgomery implied, however, that the scope of Article 23 is very narrow. Whatever the
phrases “la w of the c rime” and “legal effe ct of the ev idence” m ay encomp ass, I shall
assume that the scope of Article 23, as a result of the Stevenson re-draft, is narrow.

-19“limited to” or similar language which never appeared in the pre-Stevenson opinions.
No opinion of this Court prior to 1980 ever suggested or intimated that the
constitutional provision was limited to the “law of the crime” and the “legal effect of
the eviden ce.” On the con trary, this Court’s pre-Stevenson opinions demons trate that
juries in criminal cases had a broad role in determining the law, with the only two
exceptions being the constitutiona lity of a federal or Maryland statute and rulings on
the admissibility of evidence. More spec ifica lly, cases in this Court prior to Stevenson
took the position that “presumption of innocence” and “reasonab le doubt” instructions
were only “advis ory.”
Those who purport to see, in this Court’s pre-Stevenson opinions, a very limited
role for juries as judges of the law in criminal cases, remind me of the crowd (with the
exception of one child) who purported to see and admire the Emperor’s new clothes,
although they knew better, in the story by Hans Christian Andersen. No rational person
examining this Court’s opinions prior to the date Stevenson was filed (December 17,
1980), can see more than two exceptions to the constitutional provision making juries
the judges of the law in criminal cases.
A.
The constitutional provision, stating that juries are the judges of the law in
criminal cases, was initially adopted as part of the Maryland Constitution of 1851. The
first case discussing the provision, in dicta, was Franklin v. State, 12 Md. 236 (1858).
The conviction in Franklin was reversed because of a defective indictmen t. Justice
Bartol delivered the opinion of the Court (12 Md. at 249-250), which agreed in dicta

-20with a concurring opinion by Chief Justice LeGrand (12 Md. at 246) that the
constitutional provision making juries the “judges of the law” in criminal cases did not
authorize the jury to decide “the constitutionality of an A ct of Congress or of the
State Legisla ture.” 9 The Franklin opinion did not discuss or recognize any other
exception to the constitutional provision that juries are the judges of the law in criminal
trials.
The next opinion discussing the constitutional provision authorizing juries to
decide the law in criminal cases was Wheeler v. State, supra, 42 Md. at 570. As earlier
noted, supra n.7, Wheeler and Beard v. State, supra, 71 Md. at 280, 17 A. at 1045, took
the position that the jury’ s authority did not extend to the trial judge’s rulings on the
admissibility of evidence. This was the only exception to the constitutional provision
mentioned by either opinion. In fact, Chief Judge Alvey for the Court in Beard, 71 Md.
at 279-280, 17 A. at 1045, emphasized that, when a trial judge decided that it was
appropriate to instruct the jury, “it has alw ays been deemed necessary that he [or she]
should be careful to put the instruction in an advis ory form, so that the jury be left
entirely free to find their verdict in accordance with their own judgment of the law, as
well as the facts.”

9

The Constitution of 1851, for the first time in Maryland history, designated the

judges of this Court as the “Chief Justice” and “Associate Justices.” This designation was
repeated in the Cons titution of 18 64. In the C onstitution of 1867, ho wever, w hich is still
in effect, the words “J ustice” and “Associa te” were a bandon ed , and the Judges of this
Court were refe rred to simply as “Judges.” Th e only Maryland Judges w ho are
constitutionally designated as “Associate Judges” are Judges of the Circuit Courts other
than the Chief Judge s of eac h circuit . See Article IV, § 21(c), of the Maryland
Constitution.

-21Between 1858, when Franklin v. State, supra, was decided, until December 17,
1980, when Stevenson was decided, the opinions of this Court recognized no more than
two exceptions to the constitutional mandate that juries were the judges of the law in
criminal cases. Some of this Court’s opinions discussing the constitutional provision
failed to mention any exception.1 0 A number of opinions recognized that a ruling on
the constitutiona lity of an Act of Congress or of an Act of the Maryland General
Assemb ly constitu ted an exception.1 1 Several opinions by this Court indicated that a

10

See Dillon v. State, 277 M d. 571, 357 A.2d 36 0 (1976); Hardiso n v. State, 226 Md.

53, 60-62 , 172 A.2d 407, 411 -412 (196 1); Brown v. State, 222 Md. 290, 301-302, 159
A.2d 84 4, 850-85 1 (1960); Bruce v. S tate, 218 Md. 87, 97-98, 145 A.2d 428, 433-434
(1958); Wilkerson v. State, 171 M d. 287, 188 A. 813 (1 937); Klein v. State , 151 Md. 484,
489-490 , 135 A. 59 1 (1926); Swann v. State, 64 Md . 423, 1 A. 8 72 (1885 ); Bell, alias
Kimb all v. Stat e, 57 Md . l08, l18-121 (1881); Forwo od v. State, 49 Md. 531, 53 7 (1878).
11
They include Frank lin v. Th e State, 12 Md . 236, 249-2 50 (1858 ) (dicta); Esterline
v. State, 105 M d. 629, 636 -637, 66 A . 269 (190 7); Slansk y v. State , 192 Md. 94, 105, 63
A.2d 59 9, 603 (19 49); Hopkin s v. State, 193 Md. 489, 497-498, 69 A.2d 456, 459-460
(1949 ), appeal dismissed, 339 U.S . 940, 70 S .Ct. 797, 94 L.Ed. 135 7 (1950); Hitchcock v.
State, 213 M d. 273, 280 -284, 131 A.2d 71 4, 718-71 9 (1957); Giles v. State , 229 Md. 370,
383, 18 3 A.2d 359, 36 5 (196 2), appeal dismissed, 372 U.S. 767, 83 S.Ct. 1102, 10
L.Ed.2 d 137 ( 1963) . See also S lymer v. Sta te, 62 Md . 237, 241 (1 884), a case relied on in
the Stevenson opinio n. Slymer did not discuss or cite the constitutional provision making
juries the judges of the law in criminal cases, but the Slymer opinion did hold that the
validity of an Ac t of the G eneral A ssemb ly was fo r the cou rt to deci de.
Today’s majority opinion, citing the Giles, Hitchcock and Franklin cases, states
that “[q]uestions of law of a constitutional nature were always off limits to the jury.”
(Slip opinion at 37). This statement by the majority is inaccurate. The exception
recognized by these cases was the constitutionality of a statute enacted by Congress or by
the Maryland General Assembly. No pre-Stevenson case made an exception for other
types of constitutional issues.
Hitchcock, written by Judge (later Chief Judge) Hammond for the Court, took the
position , inter alia, that the voters’ ratifications of the Constitutions of 1864 and 1867,
containing the same language that was construed in Franklin , in effect constitutionalized
(contin ued...)

-22ruling on the admissibility of evidence was an exception to the constitutional provision,
without mentioning any other exception.1 2 There appear to be only two pre-Stevenson

(...continued)
the dicta in Franklin . Judge Hamm ond explained (21 3 Md. at 283-2 84, 131 A.2d a t 719):
“The very words that now appear, first appeared in the Constitution of
1851, and were proposed to the people and ratified by them as part of the
Constitutions of 1864 and of 1867. On familiar principles, we think, that
when th e constitution al conven tion propo sed and th e people a dopted w hat is
now A rt. XV, § 5 of the Co nstitution of 1 867, [sub sequently plac ed in
Article 23 of the Declaration of Rights,] they must be deemed to have
accepted a nd used th e words a s meaning what the C ourt of A ppeals said in
1858 they meant. Where a constitutional provision has received a judicial
construction and then is in corporated into a new or revised c onstitution, it
will be presumed to have been re-adopted with the knowledge of the
previous construction and to have been intended to have the meaning given
it by that co nstructio n.”
In light of the principle set forth in the above quotation, it seems clear that the
“constitutional” exception in Article 23 is limited to the constitutionality of Acts of
Cong ress or o f the M aryland G eneral A ssemb ly.
12
Cases recognizing the admissibility of evidence as the only exception include
Lewis v. Sta te, 285 M d. 705, 723 -724, 404 A.2d 10 73, 1083 (1979); Jackson v. State, 180
Md. 65 8, 664, 26 A .2d 815, 81 8 (1942); Dick v. Sta te, 107 Md. 11, 17-18, 68 A. 286, 288
(1907); Beard v. State, supra, 71 Md . at 280, 17 A . at 1045; Bloom er v. State, 48 Md.
521, 539 (1878); Broll v. State , 45 Md . 356, 360 (1 876); Wheeler v. State, supra, 42 Md.
at 570. In a sense, the adm issibility of evidence is not really an “exception” to the jury
being the judge of the law. The func tion of the jury in deciding wh at the law is occurs
after the evid entiary portion o f the trial. Tha t function d oes not be gin until the ca se is
submitted to the jury. Ruling s on the ad missibility of evid ence, how ever, are no rmally
earlier, d uring th e evide ntiary por tion of th e trial.
The same an alysis would be applicable to a co urt’s ruling on a preliminary
questio n of su bject m atter juris diction. See Kelly v . State, 151 Md. 87, 98-99, 133 A. 899
(1926) (“T he right of th e court to try a cau se is wholly distin ct from the law and f acts
necessary to the commission of a crime”). Subject matter jurisdiction was not called an
“exception” in either the Kelly case or in any other pre-Stevenson opinio n of this Court.
Jurisdiction d oes not co ncern the re lationship be tween the trial judge and the jury as to
(contin ued...)
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-23opinions of this Court which recognize both of the above-mentioned exceptions, 1 3 and
one opinion which stated that there is just “one exception” without specifying what the
exception is. 1 4
B.
Not only do the pre-Stevenson opinions of this Court recognize just two
exceptions to the constitutional mandate contained in the first paragraph of Article 23,
but, as previously noted, the pre-Stevenson opinions repeatedly indicate that the
constitutional mandate is extremely broad. Thus in Dillon v. State, 277 Md. 571, 580,
357 A.2d 360, 366 (1976), Judge O’Donnell for the Court explained (emphas is in
original):
“Under ‘our almost unique Constitutional provision any
instructions on the law which the [trial] court may give’ are
purely advisory and the jury must be so informed. Schanker
v. State, 208 Md. 15, 21, 116 A.2d 363, 366 (1955). As
observed in Jackson v. State, 180 Md. 658, 667, 26 A.2d
815, 819 (1942), ‘[t]he judge may tell [the jury] what he
thinks the law is, but he must tell them it is merely advisory

(...continued)
legal rulings. If a court lacks subject matter jurisdiction, its legal determinations will be a
nullity wh ethe r they are m ade b y a jud ge or a jury.
13
Wilson v. Sta te, 239 M d. 245, 254 , 210 A.2d 824, 827 (1965); Giles v. State ,
supra, 229 Md. at 383, 183 A.2d at 365.
14
Schanke r v. State, 208 M d. 15, 20 -21, 11 6 A.2d 363, 36 6 (195 5) (The “jury . . .
under . . . the Constitution of Maryland (with one exception not here involved) is the
judge of the law as well as of the facts in criminal cases . . . .” * * * Furthermore,
“[u]nder our almost unique constitutional provision any instructions on the law which the
court may give (subject to one exception already mentioned) are purely advisory and the
court must so inform the jury”).

-24and they are not bound to follow it. . . .’
***
“Our predecessors in Slansky v. State, 192 Md. 94, 63
A.2d 599 (1949), pointed out that a trial judge, in instructing
in a criminal case, ‘should be careful to couch the
instruction in an advisory form, so that the jury are left free
to find their verdict in accordance with their own judgment
of the law as well as the facts. When such an instruction is
given, it goes to the jury simply as a means of
enlightenment, and not, as in civil cases, as a binding rule
for their governm ent. Broll v. State, 45 Md. 356 [(1876)];
Swann v. State, 64 Md. 423, 1 A. 872 [(1885)]; Dick v.
State, 107 Md. 11, 68 A. 286, 576 [(1907)].’”

For a sampling of other opinions to the same effect, see, e.g., Bruce v. State, 218
Md. 87, 97, 145 A.2d 428, 433 (1958) (An “instruction on every essential question or
point of law” is an “adv isory” instruction) (emphas is added); Vogel v. State, 163 Md.
267, 274, 162 A. 705, 707 (1932) (“‘[I]t is too well settled in this State to require the
production of authority that the judge may state his own views of the law to the jury,
provided he also informs them that his utterance is advisory only, and that they are free
to adopt their own independent judgment,’” quoting Dick v. State, 107 Md. 11, 19, 68
A. 286, 289 (1907)); Esterline v. State, 105 Md. 629, 636, 66 A. 269, 272 (1907)
(“Such instructions as [the trial court] may give are merely advisory, and may be
disregarded by the jury”) (emphas is in original); Beard v. State, supra, 71 Md. at 279280 (“Whenever, however, the judge has thought it proper to instruct, it has alw ays
been deemed necessary that he should be careful to put the instruction in an advisory
form, so that the jury be left entirely free to find their verdict in accordance with their

-25o w n judgment of the law, as well as the facts”) (emphas is added); Forwood v. State,
49 Md. 531, 537 (1878) (“[I]n criminal cases, [the jurors] being judges of law and of
the facts, they were not bound by any instructions of the court, but were only to give
such instruction such weight as in their judgment they saw proper”) (emphas is added);
Bloomer v. The State, 48 Md. 521, 539 (1878) (“‘The jury then, being judges of law,
as well as of fact in criminal cases, would not be bound by any instructions given by
the court, but would be at perfect liberty to utterly disregard them and find a verdict
in direct opposition to them’”) (emphas is added); Broll v. The State, 45 Md. 356, 359
(1876) (With regard to Ch. 316 of the Act of 1872, authorizing exceptions in criminal
cases, the Court stated: “That Act can only apply to such rulings as the court may be
called upon to make with regard to the admissibility of evidence during the trial. It is
impossible that the Legis lature contemplated giving the right to parties in criminal
cases to have instructions upon the law and the legal effect of evidence, and exceptions
to such rulings, in the face of the constitutional provision under which juries are at
liberty to treat such instructions with utter disregard, and to find their verdict in direct
opposition to them”).
C.
Moreover, the cases in this Court prior to 1980, all holding that juries in criminal
cases had the authority to decide almost all legal issues, included cases involving
constitutional rights. In 1979, the year before Stevenson was decided, this Court in
Davis v. State, supra, 285 Md. at 24-31, 400 A.2d at 408-412, an action under the Post

-26Conviction Procedure Act, considered a jury instruction which erroneou sly placed the
burden of proof upon the defendant with respect to “alibi.” The Court held in Davis
that the jury instruction violated the Due Process Clause of the Fourteen th Amendment
but that the violation was waived by the defendant’s failure at his trial to object to the
erroneous instruction. 1 5 It is significant, however, that the Court’s opinion referred “to
the advisory jury instruction here,” Davis , 285 Md. at 33, 400 A.2d at 413 (emphas is
added).
In Bruce v. State, supra, 218 Md. at 97-98, 145 A.2d at 433-434, after stating
that, “when requested in a criminal case,” the trial court should “give an advisory
instruction on every essential question or point of law,” this Court decided that the trial
“court properly advised the jury [that] the defendant is ‘presumed to be innocent until
proven guilty beyond a reasonab le doubt, and that presumption attends him throughout
the trial until overcome by proof establishing his guilt beyond a reasonab le doubt and
to a moral certainty.’” (Empha sis added).
Sim ilarly, in Klein v. State, 151 Md. 484, 489, 135 A. 591, 593 (1926), this
Court, upholding the criminal conviction, set forth with apparent approval part of the
trial judge’s instructions as follows (emphas is added):

“It seems that the jury which heard the case had been engaged in
the trial of civil cases, and after the jury was sworn, but before

15

For a detailed discussion of the unconstitutional jury instruction in Davis, see State

v. Grady, 276 Md. 178 , 345 A.2d 436 (1975).

-27anything further was done, the court undertook to advise the jury
of some of the differences between their duties in a criminal case
and in a civil case in Maryland. He called their attention to the
presumption of innocence which surrounds the accused in a
criminal case, discussed the degree of proof needed for a
conviction, gave an explanation of the doctrine of reasonab le
doubt, told them several times that they were the judges of both the
law and the facts in a criminal case, and concluded with the
statement that all he had told them was merely advisory and that
the jury, being judges of both the law and the facts, were not bound
by what he had said.”

The Klein opinion went on to reiterate that “juries in criminal cases are the judges of
both the law and the facts, and hence the court cannot give them binding instructions
in such cases.” 151 Md. at 489, 135 A. at 594.
The Court in Wilson v. State, 239 Md. 245, 210 A.2d 824 (1965), reversed a
conviction and remanded the case for a new trial because the trial judge would not
allow defense counsel to argue to the jury search and seizure law and the law of arrest.
Judge Sybert for the Court explained (239 Md. at 254, 210 A.2d at 828):

“We think the judgment must be reversed because the
trial judge erred when he prevented defense counsel from
arguing to the jury the questions whether the appellant had
voluntarily consented to the searches and seizures, or
whether his apparent acquiescence had been induced by an
unlawful arrest. Whether these were questions of law or of
fact, or a combination of both, they were within the domain
of the jury and counsel was entitled to discuss the facts
relative thereto and inform the jury of the applicable law.
“Under our almost unique constitutional provision,
the jury is the judge of the law as well as of the facts in
criminal cases.”

-28A criminal conviction was reversed in Wilkerson v. State, 171 Md. 287, 188 A.
813 (1937), because the trial judge would not allow defense counsel to argue a
principle of self-incrimination law to the jury. This Court stated (171 Md. at 289, 188
A. at 814):

“[Defense] counsel, during the course of his argument to the
jury, made the statement that, ‘No presumption of guilt
arose from the fact that traverser failed to take the witness
stand,’ whereupon the State’s Attorney objected to the
statement and was sustained by the court, who also remarked
that it was ‘not proper for counsel to comment in any way on
the failure of the defendant to take the witness stand.’ The
court’s action, of course, prevented traverser’s counsel from
stating to the jury the law applicable to the situation under
consideration, notwithstanding . . . the Maryland
Constit ution, which provides, ‘in the trial of all criminal
cases, the jury shall be the Judges of Law, as well as of
fact.’”

The Wilkerson opinion continued (171 Md. at 290, 188 A. at 814):

“Since, therefore, by constitutio nal provision the
jurors are made the judges of law as well as of fact, it is
difficult to understand how they are to know the law in any
particular case if counsel are to be denied the privilege of
stating it to them, for the court will take judicial knowledge
of the fact that most jurors are laymen, and therefore do not
possess knowledge of the law.”

See also Wilson v. State, supra, 239 Md. at 255-256, 210 A.2d at 829.
Another legal issue implicating federal constitutional rights was held to be for
the jury prior to 1950. A 1950 state constitutional amendment added the following

-29language to the provision making juries the judges of the law in criminal cases:
“except that the Court may pass upon the sufficiency of the evidence.” Before 1950,
this Court took the position that the sufficiency of the evidence was for the jury. It was
held that not even the Court of Appea ls could “pass upon . . . the sufficiency of
evidence to establish the crime charge d.” Slansky v. State, 192 Md. 94, 109, 63 A.2d
599, 606 (1949). See Dick v. State, 107 Md. 11, 17, 68 A. 286, 288 (1907) (“[T]he
motion to strike out the testimony of the State was in legal effect a demurrer to the
evidence and an attempt to obtain an instruction from the Court to the jury to render a
verdict for the defenda nt, and it is well settled that this cannot be done in Maryland,
where the jury in criminal cases are the judges of the law, and of the . . . legal
sufficiency of the evidence, and the Court only determines the admissibility of the
evidence.”) (emphas is added) See also Bloomer v. State, supra, 48 Md. at 539-540. 1 6
The jury’s role as judge of the law in a criminal case also extended to statutory
interpretation, with counsel being able “to read to the jury from a legal textboo k,” or
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The 1950 constitutional amendment enacted the only exception set forth in the

language of the constitutional provision making jurors the judges of the law in criminal
cases. Un der norm al principles f ollowed b y this Court, w hen an en actment ex pressly
contain s an exc eption o r excep tions, co urts do n ot imply o ther exc eptions . See, e.g., BAA
v. Acacia , 400 M d. 136, 152 , 929 A.2d 1,10 (200 7) (Whe n an enac tment “ex pressly sets
forth certain exceptions . . ., this Court ‘cannot disregard the mandate . . . and insert an
exception, where none has been made,’” quoting Schmeizl v. Schmeizl, 186 Md. 371, 375,
46 A.2d 619, 621 (1946)); Nasseri v. Geico, 390 Md. 188, 198, 888 A.2d 284, 290
(2005); Selig v. State Highway Administration, 383 Md. 655, 672, 861 A.2d 710, 720
(2004); Salamon v. Progressive Classic Insurance Co., 379 Md. 301, 311-315, 841 A.2d
858, 864 -867 (200 4); Ferrero Constr. Co. v. Dennis Rourke Corp., 311 Md. 560, 575,
536 A.2d 11 37, 1144 (1988 ).

-30“to read from opinions of the Court of Appe als,” or “to refer to nisi prius decisions,
directly relevant to the interpretation of a statute,” Dillon v. State, supra, 277 Md. at
581, 357 A.2d at 367. The “jury ‘as Judges of the Law,’ is free ‘to construe [a statute]
and apply it according to their own judgments,’” Dillon, 277 Md. at 583, 357 A.2d at
368. See Vogel v. State, 163 Md. 267, 274, 162 A. 705, 707 (1932) (Neither the court
nor the State’s Attorney can “‘deprive[] the jury of its constitutional power to construe
and interpret the statute and apply it according to their own judgments’”).
In Dick v. State, supra, 107 Md. at 18, 68 A. at 289, one issue concerned the
interpretation of a statute making an “agent” criminally liable for certain conduct. The
State’s Atto rney, in argument to the jurors, told them “‘that the construction of the
statute, as to whether the defendant was an agent within the meaning of the statute was
something they had nothing to do with, inasmuch as the Court had already determined
that question in ruling upon the testim ony’ . . . .” This Court reversed the criminal
convicti on because of the State’s Attorney’s argumen t, saying (107 Md. at 19, 68 A.
at 289, emphas is in original):

“We think it was clearly improper, for the State’s
Attorney to tell the jury that whether the defendant was an
agent within the meaning of the statute was something with
which they had nothing to do. It is manifest that if, as we
have seen from our own decisions cited, the Court cannot
pronounce and decide upon the legal effect of the evidence
and can only bind and conclude the jury as to what evidence
shall be considered by them, the State’s Attorney cannot
undertake to declare to the jury that the Court had in fact, by
admitting the testimony deprived the jury of its
constitutional power to construe and interpret the statute and

-31apply it according to their own judgments. It may be
apparently anomalous when the Court in passing upon the
admissibility of testimony has given its interpretation of the
meaning of the statute, that the jury should still be free to
adopt its own interpretation; but this is precisely the
anomaly resulting from our system of administering the
criminal law and which results whenever the Court instructs
the jury in a criminal case, and the verdict which follows is
not in accord with the view expressed by the Court; and it is
too well settled in this State to require the production of
auth ority, that the Judge may state his own views of the law
to the jury, provided he also informs them that his utterance
is advisory only, and that they are free to adopt their own
independent judgm ent.”

Many other types of legal issues have been involved in this Court’s opinions
regarding the constitutional provision making juries the judges of the law in
criminal cases, and, prior to 1980, such issues have been deemed to fall within the
province of the juries. See, e.g., Dillon v. State, supra, 277 Md. at 582-583, 357 A.2d
at 367-368 (It was held to be appropriate, because of the jury’s constitu tional role, to
read to the jury the Declaration of Policy from the preamble to the Maryland Handgun
Statute, even though the Declaration “forms no part of a statute”); Hardison v. State,
226 Md. 53, 61-62, 172 A.2d 407, 411-412 (1961) (The trial judge, when requeste d,
should have given the jury an “advisory instruction” defining “who, in law, are, and
who are not, accomplices” and informing them of “the necessity for the corroboration
of an accomplice’s testimo ny,” although the instruction to the jury should be “in an
advisory manner”); Brown v. State, 222 Md. 290, 302, 159 A.2d 844, 850 (1960)
(“Because of our constitutional provision that the jurors are the judges of the law as

-32well as the facts in criminal cases, the juries in Maryland, in such cases, are not bound
by the instructions of the trial courts, the same being only advisory in nature. We,
therefore, conclude that it is permissible for counsel in argument in criminal cases to
refer to the opinions of the Court of Appeals, even if the opinion be in the same case
in a former appeal, insofar as they relate to questions of law, alone”); Slansky v. State,
supra, 192 Md. at 109-111, 63 A.2d at 606 (The validity of a Nevada divorce was for
the jury in a bigamy case, and the jury was entitled to determine whether “the Nevada
court lacked the power to liberate [the defenda nt] from amenab ility to the laws of
Maryland governing domestic relations”); Beard v. State, supra, 71 Md. at 279-282, 17
A. at 1045-1046 (The legal definition of a “disorderly house” is a matter for the jury);
Bloomer v. The State, supra, 48 Md. at 539-540 (The law as to what constitutes a
conspiracy is a matter for the jury).
D.
The Stevenson opinion, 289 Md. at 179, 423 A.2d at 564, correctly pointed out
that the admissibility of evidence was an “exception” to the provision making juries
the judges of the law in criminal cases, citing, inter alia, Lewis v. State, 285 Md. 705,
724, 404 A.2d 1073, 1083 (1979). The majority toda y, however, says (slip opinion at
15, emphas is added):

“The [Stevenson] majority opinion highlighted, as an
example, a then recent decision applying the long
established principle that the jury serves only as a judge of
the ‘law of the crime.’ See Lewis v. State, 285 Md. 705,
724, 404 A.2d 1073, 1083 (1979) (holding that instructions

-33on the voluntariness of confessions are binding, not merely
advisory, on the jury, and the jury should be instructed as
such).”

The Lewis opinion never mentioned the phrase “law of the crime.”

The only

“exception” recognized by Lewis was the long-recognized exceptio n for the
admissibility of evidence, and the admissibility issue in Lewis concerned the
admissibility of a confession. The pertinent portion of the Lewis opinion reads as
follows (285 Md. at 723-724, 404 A.2d at 1083, emphas is added):

“Under . . . the Constitu tion of Maryland,
implemented by Maryland Rule 757 b, a jury in a criminal
trial is instructed that it is the judge of the law as well as the
facts, and that the court’s instructions are merely adv isory.
See Dillon v. State, 277 Md. 571, 357 A.2d 360 (1976). An
exception to this principle is that determinations of the law
governing the admissibility of evidence are within the sole
domain of the trial judge, Brady v. Maryland, 373 U.S. 83,
89-90, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and the
Maryland cases there discussed.
“Here, the defendant contends that by instructing the
jury as to the law pertaining to the admissibility of
confessions, and later telling them generally that the
instructions are merely adv isory, error was committed. In
light of the instructions as a whole, we are not prepared to
say that reversible error was committed. Nevertheless, we
agree with the defendant that, since the jury’s consideration
of the voluntariness of the confession involves a delegation
to it to determine the propriety of admitting this evidence,
Dempsey v. State, supra, 277 Md. at 143-150, [355 A.2d 455
(1976)], the instructions in this regard fall within the
exception discussed in Brady and are consequ ently binding
upon the jury. Hencef orth in all criminal cases involving the
jury’s consideration of the admissibility of a confession,
including the instant case on retrial, appropriate instructions

-34to this effect should be given to the jury.”

As indicated above, the conviction in Lewis was not reversed because of the “adv isory”
jury instruction. The Lewis conviction was reversed, and a new trial awarded, because
of violations of the common law rules concerning the trial of accessories. Lewis , 285
Md. at 713-717, 404 A.2 d at 1077-1079 (“[O]ur reversal in this case rests upon the
common law doctrine of accessoryship”). Furthermore, to reiterate, the Lewis opinion
recognized only “an exception” to the constitutional provision that juries are the judges
of the law in criminal cases, namely the “exception” for rulings on the admissibility of
evidence.1 7
In support of its argument that the Stevenson opinion did not “make new law”
in its interpretation of the Maryland constitutional provision mandating that juries are
the judges of the law in criminal cases, the majority quotes the United States District
Court for the District of Maryland in Jenkins v. Smith , 38 F.Supp.2d 417, 421 (D.Md.
1999), motion to amend or alter judgment denied, 43 F.Supp.2d 556 (D.Md. 1999),
aff’d sub nom. Jenkins v. Hutchinson, 221 F.3d 679 (4th Cir. 2000). Of course, the
District Court in Jenkins was simply recounting how the Stevenson majority described
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The Lewis opinion, in connection with Maryland law on the admissibility and

voluntariness of confessions, referred to Demp sey v. State, 277 Md. 134, 355 A.2d 455
(1976). As discussed in Dempsey, 277 Md. at 143-150, 355 A.2d at 460-464, under
Maryland la w, both the trial judge and the jury have ro les with reg ard to the ad missibility
and vo luntarin ess of a confe ssion. See also Ja ckson v. Sta te, 180 Md. 658, 666, 26 A.2d
815, 819 (1942) (“In this case the jury had the same opportunity to pass on the
admissibility of the confessions, . . . as had the cou rt out of their presence”).

-35the Stevenson opinion. What is significant, however, is that the Jenkins case is
factually on point, that the United States District Court in a federal habeas corpus
action granted Jenkins’s habeas corpus petition, that the District Court set aside
Jenkins’s Maryland criminal conviction, that the District Court ordered Jenkins’s
immedia te release unless the State of Maryland elected to retry him, and that the
United States Court of Appea ls for the Fourth Circuit affirmed the District Court’s
judgmen t.
Jenkins, like the respondent Adams, was convicted of various criminal offenses
by a jury in the Circuit Court for Prince George’s Cou nty. His trial took place in 1975.
At Jenkins’s trial, like Adams’s trial, the judge instructed the jury with regard to
several rights guaranteed by the Due Process Clause of the Fourteen th Amen dment,
including the requirement that guilt must be proved beyond a reasonab le doubt. Again,
like the trial judge in the Adams case, the trial judge in the Jenkins case repeatedly told
the jury that the judge’s instructions were advisory and that the jury, as judge of the
law, could disregard the instructions. As in the Adams case, the defendant Jenkins did
not object to the advisory nature of the instructions and did not raise the issue on
appeal. Nevertheless, both federal courts considered the merits of the question, and
they held, inter alia, that Jenkins had been denied his federal constitutional rights and
was entitled to relief. The United States Court of Appea ls concluded (221 F.3d at 685686):

“Here, the trial court clearly explained at the

-36beginning of its charge to the jury that the jury was the sole
judge of the law and that the instructions given by the court
were advisory only. With each individual instruction, the
court reminded the jury of the advisory nature of the
instructions. We conclude that there is a reasonable
likelihood that the jury interpreted these instructions as
allowing it to ignore the ‘advice’ of the court that the jury
should find proof beyond a reasonab le doubt. Acc ordi ngly,
we conclude that the advisory instructions violated Jenkins’
right to due process.
***
[A]n error in an instruction that relieves the State of its
burden of proof beyond a reasonable doubt can never be
harmle ss.”

The majority opinion in the instant case asserts that Jenkins is not “legally on
point.” Nonetheless, Jenkins could not be more precise in its legal analysis that the
advisory jury instructions deprived the accused of his constitutional rights and that
the accused was entitled to relief. It is noteworthy that the Court of Special Appea ls
in the case at bar relied on, inter alia, the United State Court of Appeals’ decision in
Jenkins. See State v. Adams, supra, 171 Md. App. at 698-704, 912 A.2d at 34-37.
Judge Harrell’s opinion for the Court advances other argumen ts for his theory
that Stevenson was not a novel ruling and did not depart from earlier Court of Appea ls
cases. The argumen ts are not persuasive and can be briefly answered.
The majority opinion suggests that because Stevenson and Montgomery “were
decided relatively contemp oraneou sly with Adams’s trial,” an objection by Adams to
the advisory nature of the judge’s instructions would not have been “novel” under

-37Maryland law. (Slip opinion at 33 n.28, 34). Not only was Adams’s trial more than a
year before the Stevenson opinion, but his appeal and the denial of certiorari by this
Court was prior to Stevenson. The opinion in Lewis v. State, supra, 285 Md. at 723724, 404 A.2d at 1083, however, was filed about three months before Adams’s trial,
and Lewis reiterated the requirement of the Maryland Consti tution and the Maryland
Rules that the “jury in a criminal trial . . . is the judge of the law as well as the facts,
and that the court’s instructions are merely advisory.” As previously discussed, the
only “exception” recognized in Lewis concerned rulings on the admissibility of
evidence. One would not reasonab ly expect a defense attor ney, just three months after
the Court of Appeals’ pronouncement in Lewis , to argue to a Maryland trial judge that
the Court of Appea ls was wrong in Lewis .
The majority opinion also argues that, because the requireme nts that the State
prove guilt beyond a reasonab le doubt and that the jury be properly instructed
regardin g the State’s burden, were “well established at the time of Adams’s trial,”
Adams’s attorney presuma bly should have objected to the advisory nature of the
instructions. (Slip opinion at 36). I agree that these matters were well-established and
that the trial judge, at the time of Adams’s trial, should have and did instruct the jury
concerning the reasonab le doubt standard and the State’s burden. Whether he should
also have refrained from telling the jury that these instructions were “advis ory,” is
another matter. The Maryland Constitution, the cases in the Court of Appea ls including
the three most recent ones at the time (Lewis, Davis, and Dillon), and the Maryland

-38Rules promulgated by this Court, all told the trial judge and the defense attorney in
1979 that the jury was the judge of the law and that all of the judge’s instructions
applicable to Adams’s trial were “advis ory.” 1 8 It was not until 1980 that this Court
gave Maryland trial judges a “license” to depart from the language of the Maryland
Constitution and the Maryland Rules and limit the advisory nature of jury instructions
to instructions concerning the “law of the crime.”
Judge Harrell’s opinion for the Court relies upon language in the Dillon opinion,
277 Md. at 581-582, 357 A.2d at 367, and an earlier Court of Special Appea ls opinion,
that the Maryland Constitution

“‘does not confer upon [jurors], however, untrammeled
discretion to enact new law or to repeal or ignore clearly
existing law as whim, fanc y, compassion or malevolence
should dictate, even within the limited confines of a single
criminal case.’”

There is a huge difference between which person or entity decides what the law is and
how that person or entity should perform the function. Tod ay, in Maryland criminal
cases where the “law of the crime” is not an issue, as well as in civil cases, the trial
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Also in 1979, just months prior to Adams’s trial, this Court, in an opinion by Judge

J. Dudley Digges, reversed a trial court because the trial judge “violated the mandate of
these rules, an action that . . . flies in the face of the established principle that the
Maryland Rules are precise rubrics that are to be strictly followed . . . .” King v. Sta te
Roads Com m’n, 284 Md. 368, 371-372, 396 A.2d 267, 269 (1979). Judge Digges ignored
this “established principle” when he authored for the majority the Stevenson opinion in
1980.

-39judge is the person who decides what the law is. Nevertheless, in performing this
function, the trial judge is similarly not authorized “to enact new law or to repeal or
ignore clearly existing law as whim, fancy, compassion or malevolence should dictate.”
Dillon, supra, 277 Md. at 582-582, 357 A.2d at 367. As previously discussed, the
Dillon opinion, filed in 1976, repeatedly emphasized that “‘any instructions on the law
which the [trial] court may give’ are purely advisory and the jury must be so inform ed,”
that the judge “‘must tell [the jurors] it [the instruction] is merely advisory and they are
not bound to follow it,’” that “[t]hese principles, so well implanted, supplied the bases
for Rule 756 b, which provides that ‘[t]he court shall in every case in which
instructions are given to the jury, instruct the jury that they are the judges of the law
and that the court’s instructions are advisory only,’” that “‘the jury are left free to find
their verdict in accordance with their own judgment of the law,’” etc. Dillon, 277 Md.
at 580-581, 357 A.2d at 366.
The majo rity, in support of the argument that the Stevenson opinion was not
novel and that it would have been “reasonable” for Adams’s attorney in 1979 to have
“object[ed] at trial to the facially advisory nature of the instruction” (slip opinion at
42), relies on the fact that the “advisory instruction” required by the M aryland
Constitution was “the subject of vigorous debates among notable members of the
Maryland Bench and Bar for several decades prior to Adams’s trial.” (Id. at 41). The
fact that a legal principle has been the subject of vigorous debates does not mean that
the principle is tenuous, or that it is not firmly embedded in our law, or that the

-40established principle might not be followed by a trial judge. This is particularly true
when the legal principle is compelled by the unambiguous language of the Maryland
Constitution. Many critics of the state constitutional provision making juries the judges
of the law in criminal cases may have been advocating a proper non-judicial state
constitutional amendment or a judicial holding that the state constitutional provision
violated the federal constitution. There is no evidence that the critics were urging the
Court of Appea ls to re-draft the state constitutional provision.
Moreover, there are numerous legal principles which have been and are presently
the subject of vigorous debates, and which have been criticized by notable members of
the legal profession as well as other members of soci ety. Nonetheless, few trial lawyers
would undertake to persuade a trial judge to abandon such principles, at least absent
some encouragement from a recent Court of Appeals’ opinion. For example, few if any
other legal principles have been criticized as much as this Court’s continued adherence
in negligence actions to the doctrine of contributory negligence and the Court’s refusal
to adopt comparative negligence. See Harrison v. Mont. Co. Bd. of Educ., 295 Md.
442, 456 A.2d 894 (1983). Furthermore, the doctrine of contributory negligence is a
judge-made principle, and not one firmly embedded in the language of the Maryland
Constitution. Should a “reasonable” lawyer in a tort trial, because the doctrine is
heavily criticized, object to a contributory negligence instruction and request a
comparative negligence instruction? Examples of other legal principles which are
heavily criticized but which are firmly established in our law include the following:

-41the tort immunity of local governmen ts with regard to “governmental functio ns,” Austin
v. City of Baltimore, 286 Md. 51, 405 A.2d 255 (1979); the parent-child immunity rule,
Frye v. Frye, 305 Md. 542, 505 A.2d 826 (1986); the refusal to recognize a cause of
action for “educational malpra ctice,” Doe v. Bd. of Educ., Montgomery Co., 295 Md.
67, 453 A.2d 814 (1982); the continued adherence to the conflict of laws lex loci delicti
principle, Hauch v. Connor, 295 Md. 120, 123-125, 453 A.2d 1207 (1983); the refusal
to recognize so-called “dram shop” liabi lity, Felder v. Butler, 292 Md. 174, 438 A.2d
494 (1981); and many other legal principles.
Criticism of a legal principle does not mean that there is a likelihood that the
principle will be changed. Criticism of the constitu tional mandate that juries are the
judges of the law in criminal cases did not mean in 1979 that the Court of Appeals’
decisions applying the constitutional provision were about to be overruled, or that a
reasonab le trial attorney in 1979 should have objected to the advisory nature of the trial
judge’s jury instructions.
E.
As earlier discussed, the only pre-Stevenson substantive change in the
constitutio nal mandate that juries are the judges of the law in criminal cases was the
1950 constitutional amendment authorizing the court to pass upon the sufficiency of
the evidence.1 9 Between 1851 and 1980, there were also two procedural changes
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For a d iscussio n of the constitu tional am endm ent, see Wrigh t v. State, 198 Md.
(contin ued...)

-42affecting the operation of the constitutional provision.
Following the 1950 constitutional amendm ent, this Court adopted a rule
requiring a trial judge “when requested in a criminal case, to give an advisory
instruction on every essentia l question or point of law supported by the eviden ce.”
Bruce v. State, supra, 218 M d. at 97, 145 A.2d at 433 (emphas is added). Before the
adoption of this rule, the giving of any advisory instructions had been within the trial
judge’s discretion.
On January 1, 1950, our predecessors also adopted a rule “which expressly
provides that the court’s giving of advisory instructions prior to the argument of the
case shall not preclude counsel from arguing to the contrar y.” Schanker v. State, supra,
208 Md. at 21-22, 116 A.2d at 367. See also Wilson v. State, supra, 239 Md. at 256257, 210 A.2d at 830. Prior to this rule, when the trial judge exercised discretion to
give advisory instructions and gave them before the attorneys’ closing arguments, there
was a conflict among this Court’s opinions as to whether the attorneys could argue
contrary to the judge’s advisory instructions. In this situation, even though the jury was
entitled to disregard the advisory instructions, several cases held that counsel could not
argue contrary to the instructions. See, e.g., Slansky v. State, supra, 192 Md. at 107,
63 A.2d at 604-605 (“But even though an advisory instruction in a criminal case is not
binding on the jury, yet * * * [w]hen an advisory instruction has been given, the judge

(...continued)
163, 169 -170, 81 A .2d 602, 60 5 (1951); Shelton v. S tate, 198 Md. 405, 411-412, 84 A.2d
76 (1951).

-43may prevent counsel from arguing contrary to the instruction”); Vogel v. State, supra,
163 Md. at 272, 276, 162 A. at 707-708 (“‘But whatever powers the Constitution may
have conferred upon juries in criminal cases, it has conferred none upon couns el.’
* * * It is consistent with the right of the jury to exercise their independent judgment
as to the law, in a criminal case, that they should be informed of legal theories of the
prosecution or defense which may be at variance with the court’s advisory instruction.
On the other hand, it seems hardly compatib le with the relationship of members of the
bar to the court . . . to permit them to combat its formal rulings in their argumen ts to
the jury. * * * When an advisory instruction is considered necessary by the court, but
is deferred until the argument to the jury is completed, the problem of protecting the
jury’s prerogative . . . and of insuring proper respect for the authority of the court, is
greatly simplified”); Nolan v. State, 157 Md. 332, 340, 146 A.2d 268, 271 (1929); Kelly
v. State, supra, 151 Md. at 98-99, 133 A. at 903; Bell, alias Kimba ll v. The State, 57
Md. 108, 120 (1881).
The pre-1950 cases, prohib iting a counsel’s jury argument contrary to the trial
judge’s instructions, are significant because both the Stevenson majority and the
majority today cite some of these cases in support of their argument that, prior to
Stevenson, the jury’s function as judge of the law in a criminal case was quite limited.
For example, the Stevenson opinion, 289 Md. at 178, 423 A.2d at 564, stated: “Thus,
we have held that it is not within the province of the jury to decide whether a statute
has been repealed, Nolan v. State, 157 Md. 332, 340, 146 A. 268, 271 (1929) . . . .”

-44The Nolan opinion did not discuss or even cite the constitutional provision making
juries the judges of the law in criminal cases. Instead, the portion of the Nolan opinion
cited in Stevenson “was to the refusal of the court to allow counsel for the defendant
to argue to the jury that section 247 of article 27 had been repealed . . . .” Nolan, 157
Md. at 340, 146 A. at 271. Sim ilarly, the majority opinion today cites (slip opinion at
14) the portions of Vogel v. State, supra, 163 Md. at 272, 162 A. at 708, and Bell, alias
Kimba ll v. The State, supra, 57 Md. at 120, which dealt with the limitation on counsel’s
jury argumen t. Both opinions drew a sharp distinction between what counsel could
argue and the jury’s prerogative to disregard the court’s instructions.
F.
Fina lly, there is strong practical evidence that, prior to Stevenson and
Montgomery , the jury’s role in determining the law in Maryland criminal cases was
very broad, and that the Stevenson and Montgomery opinions drastically changed the
function of the jury in such cases. From the inception of the constitutional provision
in 1851, until the Mon tgomery opinion filed 130 years later on December 4, 1981, it
appears that no decision of this Court reversed a criminal conviction on the grounds
that the trial judge’s instructions on particular matters should not have been “adv isory”
but should have been binding, or that the trial judge’s instructions gave too large a
scope to the constitutional provision making the jury the judge of the law in a criminal
case.
On the other hand, several cases in this Court reversed criminal convictions

-45because rulings in the trial courts curtailed the constitutional right of the jurors to be
judges of the law in criminal cases, including the jurors’ right to hear argumen ts on the
law from counsel. See, e.g., Wilson v. State, supra, 239 Md. at 257, 210 A.2d at 830
(“Thus the denial of counsel’s right to state the applicable law [regarding searches and
seizures] to the jury was plainly prejudicial”); Wilkerson v. State, supra, 171 Md. 287,
188 A. 813 (Conviction reversed because a legal issue involving self-incrimination law
was for the jury); Dick v. State, supra, 107 Md. 11, 68 A. 286 (Conviction reversed on
the ground that a statutory interpretation issue was for the jury and not the court).
As previously shown, for many years jurors in criminal cases were told that all
of a trial judge’s instructions were advisory and that jurors could disregard them. The
Rule in effect when Stevenson was decided, former Maryland Rule 757 b., mandated
that “the court shall instruct the jury that they are the judges of the law and that the
court’s instructions are advisory only.” Rule 757 contained no exceptions. Considering
this sweeping instruction regularly given to jurors in criminal cases, if, prior to
Stevenson, the jurors’ constitutional function as judges of the law were as narrow as the
Stevenson and Montgomery majorities claimed, it would be inconceiv able that no
criminal conviction, for 130 years, was reversed by this Court on the ground that the
trial court’s instruction with respect to a particular matter should have been binding.
Although the majority of this Court, from 1980 to the present, has been unwilling
to acknowledge it, the truth is that Stevenson was a novel opinion which re-wrote what
is now the first paragraph of Article 23 of the Maryland Declaration of Rights. The
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provision.
IV.
The Stevenson and Montgomery opinions were intended by the Court in those
cases to be fully retroactive; in addition, as a matter of settled Maryland law, Stevenson
and Montgomery were fully retroactive.
This Court, in numero us opinions, has explained when a decision shall be
applied only pros pect ively. The first criterion for “prospective only” application is that
the decision overrules prior law and establishes a new legal standard or principle. In
Houghton v. County Com’rs of Kent Co., 307 Md. 216, 220, 513 A.2d 291, 293 (1986),
the Court stated (emphas is added):

“As both the Supreme Court and this Court have made clear, the
question of whether a particular judicial decision should be applied
prospectiv ely or retro activ ely, depends in the first instance on
whether or not the decision overrules prior law and declares a new
principle of law. If a decision does not declare a new legal
principle, no question of a ‘prospective only’ application arises;
the decision applies retroactively in the same manner as most court
decisions. United States v. Johnson, 457 U.S. 537, 548-549, 102
S.Ct. 2579, 2586, 73 L.Ed.2d 202 (1982); Chevron Oil Company
v. Huson, supra, 404 U.S. at 106, 92 S.Ct. at 355; Hanover Shoe,
Inc. v. United Shoe Mach. Corp., 392 U.S. 481, 496, 88 S.Ct. 2224,
2233, 20 L.Ed.2d 1231 (1968); Potts v. State, 300 Md. 567, 577,
479 A.2d 1335 (1984); State v. Hicks, 285 Md. 310, 336-338, 403
A.2d 356 (1979) . . . .”

W e continued in Houghton, 307 Md. at 221, 513 A.2d at 293:
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1335, Chief Judge M urphy pointed out for this Court that ‘where
a decision has applied settled precedent to new and different
factual situations, the decision alw ays applies retroac tively.’
“Our holding in the case at bar, . . . is not ‘novel’ and does not
overrule any earlier cases in this Court.”

The Court in American Truckin g Associations v. Goldstein , 312 Md. 583, 591,
541 A.2d 955, 958-959 (1988), further explained the initial question in determin ing
whether a decision is to be given only prospective effect:

“In the overwhelming majority of cases, a judicial decision sets
forth and applies the rule of law that existed both before and after
the date of the decision. In this usual situation, ‘where a decision
has applied settled precedent to new and different factu al
situations, the decision alw ays applies retroactive ly.’ Potts v.
State, 300 Md. 567, 577, 479 A.2d 1335 (1984). Thus, in the
ordinary case, no issue of a ‘prospective only’ application arises.
See, e.g., Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S.
481, 496, 88 S.Ct. 2224, 2233, 20 L.Ed.2d 1231 (1968); Houghton
v. County Com’rs of Kent Co., 307 Md. 216, 220-221, 513 A.2d
291 (1986), and cases there cited.
“When, however, a court overrules a prior interpretation of a
constitutional or statutory provision, and renders a new
interpretation of the provision, the question arises as to whether the
new ruling is to operate retroactively or prospectiv ely only.
Gen erall y, in determining whether a new interpretation of a federal
constitutional provision is to operate retro spec tivel y, a court must
assess the various factors set forth in Linkletter v. Walker, 381 U.S.
618, 85 S.Ct. 1731, 14 L.Ed.2d 601 (1965), and its proge ny. See
the discussions in Wiggins v. State, 275 Md. 689, 698-716
(majority opinion), 732-741 (dissenting opinion), 344 A.2d 80
(1975). See also L. Tribe, American Constitutional Law § 3-3, at
30-31 & n.26 (2d ed. 1988). W e have essentially followed the
teaching of Linkletter v. Walker, supra, in deciding whether a new
interpretation of a Maryland constitutional provision, statute, or
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285 Md. 310, 336-338, 403 A.2d 356, 370-371 (1979 ).”

See, e.g., Attorney Grievance Commission v. Saridakis , 402 Md. 413, 427-428, 936
A.2d 886, 894-895 (2007) (Reiterati ng and applying the principles of American
Trucking Associations v. Goldstein, supra); Polakoff v. Turner, 385 Md. 467, 487-489,
869 A.2d 837, 848-851 (2005) (Summarizing both the federal law and Maryland law
regarding prospective-retroactive application, and re-affir ming the principles of the
American Trucking Associations case); Walker v. State, supra, 343 Md. at 637-640, 684
A.2d at 433-434 (Reviewing in detail the Maryland law concerning prospectiveretroactive application); Jones v. State, 297 Md. 7, 24-25, 464 A.2d 977, 985-986
(1983); State v. Hicks, 285 Md. 310, 336, 403 A.2d 356, 370 (1979) (On Motion for
Reconsideration) “[O]ur holdings in the instant case did overrule a prior interpretation
of the same [sta tuto ry] language and did set forth a new interpretation of that language.
Thus, the case is an appropriate one for considering whether such new interpretation
should be given only prospective effect”).
It is clear that the majority of the Court in Stevenson and the majority of the
Court in Montgomery intended that those two opinions be fully retroactive. This is
because the majority in each case purported to believe that the two cases did not declare
a new legal principle. “If a decision does not declare a new legal principle, . . . the
decision applies retroactively in the same manner as most court decisio ns.” Houghton
v. County Com’rs of Kent Co., supra, 307 Md. at 220, 513 A.2d at 293. Even though
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noteworthy that § 7-106(c)(2)(ii) of the Post Conviction Procedure Act refers to a
standard which “is intended to be applied retrospective ly . . . .” (Empha sis added).
Regardless of the Court’s intent in Stevenson and Montgomery , however, our
cases firmly establish that Stevenson’s and Montgomery ’s new interpretation of the
Maryland Constitution was fully retroactive. Under well-established Maryland law, a
new interpretation of a constitutional provision or a statute is fully retroactive if that
interpretation affects the integrity of the fact-finding process. This Court in State v.
Hicks, supra, 285 Md. at 336, 403 A.2d at 370, summarized (emphas is added):

“The princip les governing the retroactivity of new rulings by
courts in criminal cases . . . were extensively dealt with by both the
majority and dissenting opinions in Wiggins v. State, 275 Md. 689,
717, 344 A.2d 80, 95 (1975), and we shall not repeat in detail what
was said in that case. Brie fly, it was initially pointed out in
Wiggins that retroactivity of application was required where the
rule involved affects the integrity of the fact-finding process, or
where it is a non-procedural rule that would render a trial
constitutionally impermiss ible (e.g., a new double jeopardy ruling),
or where it renders a certain type of punishment impermissible, 275
Md. at 701-707, 732-737, 344 A.2d 80. Under these criteria, it is
clear that retroactivity of the new interpreta tion announced in the
instant case is not required. It does not affect the integrity of the
fact-finding process but is a sanction to compel compliance with
the policy of prompt disposition of criminal cases.”

A trial court’s instructions to the jury concerning the controlling law, and the
jury’s application of the law to the facts, clearly involve the integrity of the fact-finding
process.

In a situation where a new ruling related to the jury’s function, Judge
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“In Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100
L.Ed.2d 384 (1988), the Supreme Court held that the potential for
uncertainty in a jury’s interpretation of the sentencing form for
capital cases specified by former Rule 772A violated the eighth
amendmen t’s prohibition against cruel and unusual punishments.
***
“The Mills analysis affects ‘the very integrity of the fact-finding
process’ with respect to finding an absence of mitigating factors.
Therefore Mills applies retro spec tivel y. See Linkletter v. Walker,
381 U.S. 618, 639, 85 S.Ct. 1731, 1743, 14 L.Ed.2d 601, 614
(1965). Con sequ ently, Colvin-El’s death sentence must be
vacate d.”

See also Jones v. State, 314 Md. 111, 549 A.2d 17 (1988) (the Mills decision regarding
“‘the procedure employed . . . by a jury’” is retroactive); State v. Evans, supra, 278 Md.
at 210, 362 A.2d at 637 (“[W]e hold that Mullaney [relating to the prosecution’s burden
to prove beyond a reasonab le doubt elements in homicide cases], involving as it does
the integrity of the fact-finding function, must be given full retroactive effect in view
of our recent decision in Wiggins v. State, 275 Md. 689, 344 A.2d 80 (1975)”).
In conclusion, Stevenson and M ontgomery adopted a new interpretation of the
state constitutional provision making juries the judges of the law in criminal cases.
Under a uniform line of Maryland Court of Appea ls cases, Stevenson and Montgomery
are fully retroactive. Therefore, the judgmen ts below should be affirmed.
Chief Judge Bell joins this dissenting opinion.

-51Judge Battaglia joins this dissenting o pinion with the excep tion of Part II.

