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This appeal deals wth a nunber of different aspects of the
propriety of awardi ng punitive danages in a case involving the tort
of conversion.

The appel | ee and cross-appel l ant, Marcin Borzym brought suit
agai nst the appell ant and cross-appel |l ee, Darcars Mtors of Silver
Spring, Inc. ("Darcars”) in the GCrcuit Court for Montgonery
County. The case was tried by a jury, presided over by Judge Paul
A. McGuckian, on April 2 and 3, 2001. The jury returned a verdict
I n favor of Borzym awardi ng hi mconpensat ory damages i n t he anpunt
of $4, 300 on the count chargi ng conversion. No challenge is herein
being nmade to that verdict or that award.

Wth respect to the conversion, however, the jury also found
that Darcars had acted with sufficient nalice to warrant an award
of punitive damages. After hearing additional testinony, the jury
awar ded puni tive damages agai nst Darcars i n the anount of $100, 000.
Judge McGucki an subsequently granted Darcars's Mtion for Judgnent
Notwi t hstanding the Verdict and/or Mtion for Remttitur and
reduced the amount of the punitive danage award to $25, 000.

Al'l of the issues before us, both on appeal and cross-appeal,
concern the award of punitive damages. On appeal, Darcars clains

1. that the evidence was not legally sufficient to
support the necessary finding of actual malice;

2. that Borzym s conplaint did not adequately plead a
claimfor punitive damages; and

3. that the evidence of Darcars's financial condition
was not legally sufficient to support the final award of
$25,000 in punitive damages.
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On his cross-appeal, Borzymcl ai ns that Judge McCGucki an abused
his discretionin reducing the punitive danmages award from $100, 000
to $25, 000.

Factual Background

The evidence permtted factual findings that on Friday
eveni ng, March 31, 2000, Borzymdeci ded to purchase a 1999 BMAB23i
from Darcars for $26, 000. He met with the finance manager of

Darcars to negotiate and i ron out nultitudi nous details surrounding

t he purchase. As is so frequently true, "the devil is in the
details." Borzymfilled out and signed that evening the foll ow ng
docunent s: 1) a credit application, 2) a purchase order, 3) a
retail installnment contract, 4) a supplenentary agreenent to a

condi tional sales contract, 5) an application for certificate of
title, and 6) an agreenent to provide accidental physical danmage
i nsurance. Borzym al so gave to Darcars a cash deposit of $2,500.

Borzym was not permitted to take the BMW with him that
eveni ng, however, because he did not have the necessary i nformation
about the State Farminsurance policy that he cl ai med covered him
On Saturday norning, he returned to Darcars and provi ded the policy
information to the finance manager. He then left the deal ership
with the BMW On Sunday, Borzymreturned to Darcars and, w thout
incident, picked up copies of the paperwork he had previously

si gned.
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By Monday norning, however, controversy began to devel op
bet ween Borzym and Darcars about the accuracy of sonme of the
information furnished by him particularly information concerning
his insurance coverage. |In a series of telephone calls over the
next several days, Darcars insisted that Borzym cone into the
deal ershi p i mredi atel y and provi de accurate i nsurance i nfornmation.
Bor zym kept postponing his return to the deal ership, allegedly
because his schedule did not permt it.

On Thursday, April 6, the BMNwas repossessed for Darcars by
a repossessi on conpany. Prior to the repossession, Borzym had
placed in the trunk of the BMVW 1) his |aptop conputer, valued at
$1,500; and 2) a CD collection, valued at $300. Nei t her was
returned to him Nor did Darcars return to Borzymhis $2,500 down
paynent . The non-return of those itenms was the basis for the
verdict of unlawful conversion and the award to Borzym in the
amount of $4,300. We reiterate that Darcars does not now chal | enge

the legitinmacy of that verdict.

The Requirement and Definition
of Actual Malice

It is well-settled Maryland |law that an award of punitive
damages is only permtted in a tort case if the plaintiff has
proved that the tortfeasor acted with actual malice. As Judge

Digges stated for the Court of Appeals in Siegman v. Equitable

Trust Co., 267 Ml. 309, 313-14, 297 A 2d 758 (1972):
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Inatort case where punitive damages are permtted,
in order to obtain such an award a plaintiff nust prove
actual malice.

See also Battista v. Savings Bank of Baltinore, 67 M. App. 257,

274, 507 A .2d 203 (1986); MIller Building Supply, Inc. v. Rosen

305 MJ. 341, 348, 503 A 2d 1344 (1986); D.C. Transit System v.

Br ooks, 264 Md. 578, 287 A 2d 251 (1972); Daugherty v. Kessler, 264

Md. 281, 286 A 2d 95 (1972); Associates Discount v. Hllary, 262

Md. 570, 278 A .2d 592 (1971); St. Paul at Chase v. Mrs. Life

| nsur., 262 M. 192, 278 A . 2d 12 (1971); Damazo v. Wahby, 259 M.

627, 270 A.2d 814 (1970).
The social policy that is inplenmented by an award of punitive
or exenpl ary damages was first explained by the Court of Appeals in

1884 in Phila., WIm, & Balto. Railroad Co. v. Hoeflich, 62 M.

300, 307 (1884):

[T]o entitle one to [punitive] damages there nust be an

elenment of fraud, or malice, or evil intent, or
oppression entering into and form ng part of the w ongf ul
act . It is in such cases as these that exenplary or

puni ti ve danages are awarded as a puni shnent for the evil
notive or intent with which the act is done, and as an
exanple or warning to others.

(Enmphasi s supplied) (Quoted with approval in Davis v. Gordon, 183

Md. 129, 133, 36 A 2d 699 (1944); Ownens-lllinois v. Zenobia, 325

Md. 420, 455, 601 A 2d 633 (1992); Ellerin v. Fairfax Savings, 337

Ml. 216, 227, 652 A 2d 1117 (1995)).
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VWhat has cone to be the standard definition of actual malice

in Maryland was that articulated by Judge Digges in Drug Fair v.

Smth, 263 Mi. 341, 352, 283 A 2d 392 (1971):

Actual or express nalice may be characterized as the
performance of an unlawful act, intentionally or
wantonly, w thout |egal justification or excuse but with
an evil or rancorous notive influenced by hate; the
purpose being to deliberately and wilfully injure the
plaintiff.

See also Schaefer v. Mller, 322 M. 297, 300, 587 A 2d 491

(1991); Henderson v. Maryl and National Bank, 278 Md. 514, 519, 366

A.2d 1 (1976); Siegman v. Equitable Trust Co., 267 M. 309, 314,

297 A 2d 758 (1972); Battista v. Savings Bank of Baltinore, 67 M.

App. 257, 274, 507 A.2d 203 (1986). In Ellerin v. Fairfax Savings,

337 Md. 216, 228, 652 A 2d 1117 (1995), the Court of Appeals added
the observation that, "with regard to nbst types of tort actions,
Maryl and law has l[imted the availability of punitive danages to
situations in which the defendant's conduct is characterized by

knowi ng and del i berat e w ongdoi ng. "

The Difference Between "Implied Malice"
As a Rejected Standard and Implying "Malice"
As a Legitimate Evidentiary Modality

The very necessity of nodifying the noun "malice" with the
adj ective "actual" strongly suggests that there is or recently has
been a definitional problem in describing the predicate for a
punitive damages award. Over the twenty year period fromSnth v.

Gray Concrete Pipe Co., 267 M. 149, 297 A 2d 721 (1972) through

Onens-1llinois v. Zenobia, 325 M. 420, 601 A 2d 633 (1992),
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Maryl and was pl agued with two different fornms of malice that coul d,
under varying circunstances, support a punitive danages award. To
di stinguish the two, we necessarily resorted to nodifiers. The
traditional malice that we have described above, which was
Maryl and's exclusive form of malice prior to 1972 and which is
Maryl and's exclusive form of nalice today, we |abeled "actual
malice." The other, or "non-actual” nalice, emanating from the

Smith v. Gay Concrete Pipe Co. case, we called "inplied malice."

As Montgonery Ward v. Wlson, 339 Md. 701, 728 n.5, 664 A 2d

916 (1995) explained, "inplied malice" was defined as "gross
negl i gence i nvol vi ng want on or reckl ess disregard” of the rights of

ot her s. Scott v. Jenkins, 345 M. 21, 29 n.3, 690 A 2d 1000

(1997), further defined it as "non-intentional conduct so reckless
or wanton as to be 'grossly negligent.'"” "Inplied malice" did not
require a "wilful or intentional injury" but "contenplate[d]
conduct which [was] of an extraordi nary or outrageous character.™
Id. at 30. During that twenty year period, a nunber of Maryl and
cases enployed, at least for non-intentional torts, that

alternative standard of nmlice. H & R Bl ock v. Testernmmn, 275

Md. 36, 338 A 2d 48 (1975); Wedeman v. City Chevrolet, 278 M. 524,

366 A.2d 7 (1976); Nast v. Lockett, 312 M. 343, 539 A 2d 1113

(1988) .
After much criticism of "inplied nalice” as an alternative

substantive standard for awarding punitive damages, the inm nent



-7-
dem se of that alternative and | esser standard was foretold by the
concurring opinion of Judges ElIdridge, Cole, and Chasanow in

Schaefer v. Mller, 322 Md. 297, 312-32, 587 A 2d 491 (1991). The

actual death knell for "inplied malice" as a substantive standard

finally sounded in Ovens-111inois v. Zenobia, 325 Ml. at 450-60, in
1992, at least so far as non-intentional torts were concerned

Adans v. Coates, 331 Md. 1, 13, 626 A 2d 36 (1993), adm nistered

t he coup de grace to "inplied malice" by insisting upon the "act ual

mal i ce" standard for non-intentional and intentional torts alike.
The history of the rise and fall of "inplied rmalice" as a
substantive standard for punitive danages awards was deftly traced

by Judge Karwacki in Scott v. Jenkins, 345 Md. 21, 29-34, 690 A 2d

1000 (1997). What has now been deci ded, at the very |l east, is that
the malice necessary to support an award of punitive damages nust
arise out of tortious conduct that is intentional and not out of a
tort based on negligence, even gross negligence.

The ghost of "inplied nmalice" is so recently departed,
however, that instead of using, as we mght, the unadorned noun
"malice" torefer tothe single standard nowin the field, we stil
feel conpelled to distinguish "actual malice" from the nmenory of
that dread sonething else still lurking in the near shadows.

That |inguistic ghost, noreover, still rises up as a snhare to
analysis in yet another regard. The participial phrase "inplied

mal i ce” has had two widely disparate nmeanings. It was for twenty
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years, as we have discussed, one of two substantive standards for
measuring the mali ce necessary to support a punitive danages awar d.
Since 1992, it is no |longer that.

The notion of inplied malice, on the other hand, always had,
and still has, a second and very different neaning as an
evidentiary device or decisional nodality. The quality of nalice,
however it may substantively be defined, can only occasionally be
proved by direct evidence. Statenents by a defendant such as, "I
hate the plaintiff and, out of pure spite, | intend toinjure him"
are rarely avail able as direct proof. The requisite state of m nd,
therefore, nust frequently be proved circunstantially. Fromthe
very circunstances under which a tort is commtted, we my

sonetines be able to infer the malicious state of mnd of the

tortfeasor

O we nmy say, changing the direction of the decisional
process, the circunstances under which atort is conmtted imply t he
mal i cious state of mnd of the tortfeasor. |If the conclusion may
be inferred fromthe factual predicate, the factual predicate implies
the conclusion. The only difference is a grammti cal one between
t he active and passive voices. In that sense, even "actual nalice"
may be inplied. It may be inplied nmalice, procedurally, evenif it
is not "inplied malice,"” substantively. However clear that may be
to the grammarian, however, it is, to be sure, a linguistic or

anal ytic snare.
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In Ellerin v. Fairfax Savings, 337 Ml. at 228-29 n.8, Judge

El dridge noted that the term"inplied malice" has sonetines been
used not to refer to the now rejected substantive standard but to
refer, instead, to the evidentiary device.

The term "inplied malice" has also been used with
regard to the availability of punitive damages in certain
types of tort cases which have allowed "nmlice" to be
"inplied" fromanother elenent of the tort. See, e.q.,
Mont gonery Ward & Co. v. Keul emans, 275 Md. 441, 448, 340
A . 2d 705, 709-710 (1975) (upholding a punitive danmages
award in a false arrest case because "nalice may be
inplied from ... want of probable cause in a case of
false arrest"); Safeway Stores v. Barrack, 210 Ml. 168,
177, 122 A 2d 457, 462 (1956) (in a malicious prosecution
action, nalice inferred fromthe want of probabl e cause
is sufficient to sustain a punitive danmages award);
McNamara v. Pabst, 137 M. 468, 473, 112 A 812, 814
(1921).

(Enmphasi s supplied).

In Montgonery Ward v. Wlson, 339 Md. at 728 n.5, the Court of

Appeal s referred again to the use of the term"inplied malice" to
refer to the evidentiary device.

It refers not to a relationship between the el enents of
the nmmlicious prosecution tort, whereby "malice" is
inplicit in the other elenents of the tort, but to the
fact that a jury is perntted to infer the nmlice
required to establish the tort from proof of |ack of
pr obabl e cause. Thus, the concept of "inplied nalice"
describes a nethod of proof, rather than a particul ar
mental state. The term"inferred nalice" woul d probably
convey this concept npbre accurately.

(Enphasi s supplied).
Preci sely because they carry the sane linguistic |abel, we
must be careful to distinguish the fornmer substantive standard from

the evidentiary device. The distinction is critical because,
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al t hough "inplied malice" as a substantive standard for justifying
a punitive danages award i s now dead, the inplying of nalice as an
evidentiary device or decisional nodality is very nmuch alive and
well. "Actual malice," the only renmining substantive standard,
may, as a node of proof, be inferred frompredi cate circunstances;

to wit, the predicate circunstances imply the "actual malice."

The only reason, other than to avoid confusion with the |ate

substanti ve standard, that we do not attach to "actual nmlice" the
past participle "implied" is that when "malice" is the object of the

verb and the sentence is in the passive voice, proper linguistic

usage dictates using the past participle "inferred" instead. Thus,

even after Omens-lllinois v. Zenobia, we may go on implying and

inferring "actual malice" just as we have al ways done. When we have
done so, however, the proper participial nodifier should be
"inferred.” On the other hand, to mix up or confuse imply and infer

is sinply a conmon sol eci smand the i ntended nmeaning is not in any
way changed.

Maryl and has consistently recogni zed the validity of allow ng
"actual malice" to be inferred from, to wt, to be implied by,

circunstantial evidence. |In Mdung-Logan v. Thonas, 226 M. 136,

148, 172 A . 2d 494 (1961), the Court of Appeals clearly stated:

Malice, fraud, deceit and wongful notive are
oftenest inferred fromacts and circunstanti al evi dence.
They are sel domadnitted and need not be proved by direct
evi dence.
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(Enmphasi s supplied).
The fullest exposition of the legitimacy of this evidentiary

device is that by Judge Levine in Henderson v. Maryland Nati onal

Bank, 278 Md. 514, 520, 366 A . 2d 1 (1976):

Appel lant points to no direct evidence of an evil
notive, nor, as Maryl and Nati onal concedes is he required
to produce such proof to establish actual malice.
Al t hough utterances reflecting personal aninosity my
wel | be the nost direct proof of actual malice, we have
never held themto be the exclusive neans by which that

requi rement may be net. In the comercial sphere, at
| east, where an i npersonal relationshipis norelikelyto
prevail, such enotions as anger or spite are not always

vented in a direct nmanner, and not infrequently find
their expression in the facts and circunstances
surrounding the tortious conduct. "Mulice, fraud, deceit
and wongful notive are oftenest inferred fromacts and
circunstantial evidence. They are seldom adnmtted and
need not be proved by direct evidence." Qur inquiry,
t hen, narrows to the questi on whet her appel | ant present ed
such facts as would permt the jury to infer that
Maryl and National acted with actual nmlice, that is,
whet her there was sufficient circunstanti al evidence of
actual malice to warrant subm ssion of the issue to the

jury.

(Enmphasi s supplied).
In the | andmark concurring opinion of Judges Eldridge, Cole,

and Chasanow in Schaefer v. Mller, 322 Ml. at 326-27, it was

observed:

Actual malice, being a state of m nd, can obviously
be inferred from other facts, such as statenents or
actions which clearly indicate ill wll.

(Enmphasi s supplied).
In Ham | ton v. Ford Mdtor Credit Co., 66 Mi. App. 46, 65, 502

A. 2d 1057 (1986), Judge Bloom stated for this Court:
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Actual malice may be inferred from circunstantia
evidence. Qur inquiry, therefore is whether there was
evidence fromwhich the jury could infer that the cross-
appel lants acted with actual malice. W find there was
evi dence adduced from which the jury could infer that
FMCC s representatives harbored actual malice toward
Ver na.

(Enmphasi s supplied). See also Battista v. Savings Bank of

Baltimore, 67 M. App. 257, 274, 507 A 2d 203 (1986) ("Actual

mal i ce may, of course, be inferred fromcircunstantial evidence.").

The Tort of Conversion May Serve As a Predicate
From Which to Infer "Actual Malice"

It is also a well-settled principle of law that the tort of
conversion can serve, and frequently has served, as a | aunchi ng pad
for punitive damages. As the resolution of the "actual malice"
versus "inplied malice" controversy has nade cl ear, the presence of
malice is not necessarily inherent in the conmssion of a
conversion, and a finding of malice, therefore, does not
automatically followfroma finding that a conversion occurred. As
will be examined in nore detail, however, the circunstances
surroundi ng the conversion and the manner in which it was comm tted
frequently provide a factual predicate fromwhich actual malice can
be, though it need not be, inferred.

The Court of Appeals affirmed awards of punitive damages

arising fromthe tort of conversion in Md ung-Logan v. Thomas, 226

Md. 136, 148-49, 172 A 2d 494 (1961), and Henderson v. Maryl and

Nati onal Bank, 278 Ml. at 519-23. On three other occasions, the

Court of Appeals entertained the theoretically legitimte
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possibility of a conversion's giving rise to an award of punitive
damages but held that the circunmstances under which the conversion

was commtted did not anmpbunt to a prima facie case of actua

mal i ce. Siegnman v. Equitable Trust Co., 267 Mi. 309, 314, 297 A.2d

758 (1972); Food Fair Stores v. Hevey, 275 Md. 50, 53-57, 338 A 2d

43 (1975); K & K Managenent v. Lee, 316 Md. 137, 174-79, 557 A 2d

965 (1989).
This Court affirmed a punitive damages award in a case of

conversion in Hamlton v. Ford Mitor Credit Co., 66 M. App. 46,

65- 66, 502 A 2d 1057 (1986). On three other occasions, this Court
entertained the theoretically legitinate possibility of a
conversion's giving rise to an award of punitive damages but held
that the circunstances under which the conversion was conmtted did

not, as a matter of law, anmount to a prima facie case of actua

malice. Parlett Ford, Inc. v. Sosslau, 19 M. App. 320, 326-28,

311 A 2d 443 (1973); Lawrence v. Graham 29 M. App. 422, 428-29,

349 A 2d 271 (1975); Battista v. Savings Bank of Baltinore, 67 M.

App. 257, 274-75, 507 A.2d 203 (1986).°

I'n Staub v. Staub, 37 M. App. 141, 146-47, 376 A . 2d 1129
(1977), this Court sinply affirmed the discretionary decision of
the trial judge not to award punitive damages, even though a prina
facie case of malice may have been established. ("Even where such
malice is established, the award of punitive damages lies within
the discretion of the trier of fact."). See also Wedenan v. City
Chevrolet Co., 278 Md. 524, 533, 366 A . 2d 7 (1976) ("It should be
enphasi zed that once a legal basis for punitive damages is
established, whether or not such damages shall be awarded lies
within the discretion of the trier of fact."). Under the

(conti nued. . .)
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1 Dan B. Dobbs, The Law of Torts (2001), § 67, p. 152, points

out that some, but not all, conversions will permt an award of
punitive danmages.

Al t hough the rules for allow ng punitive damages may be
expressed in many ways, the general principle is that
puni tive damages are perm ssible only when the def endant
has engaged i n serious m sconduct coupled with a reckl ess
or malicious state of mnd. Sone conversion cases fal

into this category and permt the award of punitive

damages.

(Enmphasi s supplied).

The Tort of Conversion:
The Physical Acts

Because the circunstances under which the tort of conversion

occurs nmay sonetinmes, but do not always, serve as a factual

(. ..continued)
circunstances, we had no need to decide, and did not decide,
whet her a prina facie case of malice had, as a matter of | aw, been
est abl i shed.

In Bender v. Bender, 57 Ml. App. 593, 597-98, 471 A 2d 335
(1984), this Court also affirmed a trial judge's discretionary
deni al of punitive danmages, notw t hstandi ng his concl usion that the
conversion constituted a "rather egregi ous wong."

The trial judge in this case found that Penel ope Bender
commtted a "rather egregi ous wong agai nst M. Bender,"
but concluded that the totality of the circunstances
warranted an all owance of interest rather than punitive
damages. The court's conclusion was supported by a
detail ed fact findi ng which was supported by substanti al
evidence in the record. Hi s decision, therefore, is not
clearly erroneous and will not be disturbed.

Indeed, in terns of a prim facie case, as opposed to a
hol di ng that discretion had not been abused, Bender v. Bender, 57
Ml. App. at 602, also observed that the trial judge "had
substanti al evidence that ... Ms. Bender's actions could be found
to violate the crimnal laws of this state.”
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predi cate fromwhich "actual nalice" may be inferred, it behooves
us to look nore closely at the essential characteristics of the
tort itself. Deferring for the nonent a conparison of the intent
el enent of the tort of conversion and the nens rea of theft, we
find enlightening the simlarity between the physical acts of the

tort and the actus reus of the crine. Although the tort, unlike

the crinme, islimted to personal property, the physical acts that
constitute the tort are also physical acts that satisfy the
definition of the crine.

As early as 1909, the Court of Appeals in Merchants' Bank v.

Wllianms, 110 Md. 334, 351-52, 72 A 1114 (1909), referred to the
t wo- pronged character of the tort.

Conversion, in the sense of the |aw of trover, consists
either in the appropriation of the property of another,
or inits destruction, or in exercising dom nion over it
in defiance of the owner's rights, or in w thholding the
possessi on fromhi munder an adverse claimof title, and
all who aid, command, assist or participate in the
conmi ssi on of such unlawful acts are |iable.

See al so Hammond v. DuBois, 131 Md. 116, 153, 101 A 612 (1917).

Wth respect to the tort, Interstate Insurance Co. v. lLogan,

205 Md. 583, 588-89, 109 A 2d 904 (1954), has expl ai ned:

A "conversion" is any distinct act of ownership or
dom ni on exerted by one person over the personal property
of another in denial of his right or inconsistent with
it.

Kalb v. Vega, 56 Ml. App. 653, 665, 468 A 2d 676 (1983), stated:

Conversion has been generally defined as the
wrongful exercise of dominion by one person over the
personal property of another.
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Whereas the tort of conversion was once thought to require,
li ke common | aw | arceny, a trespassory taking and an asportation,
the scope of its prohibitionis nowdeened to be, as with statutory

theft, nuch broader. 1In Kalb v. Vega, 56 Mi. App. at 666, Judge

W ner explained for this Court:

Initially, the Court of Appeal s spoke of conversion
as the wongful taking or asportation of a chattel wth
the intent by the taker to appropriate it to his own use.
See Harker v. Denent, 9 GII 7, 17 (1850). Later cases,
however, have nmade clear that the gist of the tort is not
necessarily the manner of acquisition of the property by
the defendant, but rather his wongful exercise of
dom nion over it. See Kirby v. Porter, 144 M. 261, 125
A. 41 (1923); Saunders v. Miullinix, 195 Md. 235, 72 A 2d

720 (1950). That may involve nothing nore than the
i nproper wi thholding of the property from the rightful
owner ...."

(Enphasi s supplied).

In Saunders v. Mullinix, 195 md. 235, 240, 72 A 2d 720 (1950),

the Court of Appeals had earlier noted that the tort of conversion
covers not only the initial acquisition of the personal property of
anot her but al so the subsequent exerting of unauthorized contro
over the property:
[ T] he gist of a conversion is not the acquisition of the
property by the wongdoer, but the wongful deprivation
of a person of property to the possession of which he is
entitled. Nor need there exist a forcible di spossession
of property to constitute an act of the defendant a
conver si on.

See al so Lawrence v. G aham 29 M. App. 422, 427-28, 349 A 2d 271

(1975).
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Prof essor Dobbs, op. cit., at 8 64, p. 136, points out that
the standard definition of conversionis the one first articul ated

by Thomas M Cool ey, Law of Torts 448 in 1878:

Any distinct act of dominion, wongfully exerted
over one's property in denial of his right or
inconsistent with it.

The Maryland G vil Pattern Jury Instructions (2d ed. 1984) has

broken the instruction as to conversion down into two separate
instructions so as to cover two distinct nodalities. MPJI 16:4
deals with an unauthorized initial taking.

A conversion occurs when a person wi thout authority

or permssion intentionally [takes the personal property
of another] [deprives another of possession of persona

property].
MPJI 16:5 deals with a wongful detention.
A wongful keeping takes place when a person who
rightfully obtained possession of personal property of

anot her [refuses on proper demand to give back the

property] [[uses] [disposes of] the property in any

unaut hori zed manner].

These definitions of the physical acts that constitute the
tort of conversion could as readily be describing the actus reus of
the crime of theft. Internms of its actus reus, the core provision
of the consolidated theft lawis Maryl and Code, Art. 27, 8§ 342(a),
whi ch provides in pertinent part:

bt aining or exerting unauthorized control.--A person

coonmits the offense of theft when he wllfully or

knowi ngly obt ai ns control which is unauthorized or exerts
control which is unauthorized over property of the owner

Section 340(g) (1) defines "obtain":
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(g) "Qotain" neans:

(1) In relation to property, to bring about a

transfer of interest or possession, whether to the
of fender or to another
Section 340(d) defines "exerts control”
"Exerts control" includes but is not limted to the
taki ng, carrying away, appropriating to one's own use or
sal e, conveyance, transfer of title to, interest in, or
possessi on of property.

The key actus reus of theft is unquestionably an instance of

the tort of conversioninits nost virulent form Dobbs, 8§ 65, p.
138, al so nakes cl ear that an act of theft, albeit not necessary to
a conversion, is a classic instance of a conversion.

As the Restatenent recognizes, conversion can be

conmmitted in many different ways. A taking of the
chattel by a thief is a sinple and core exanpl e.

(Emphasi s supplied). As Saunders v. Miullinix, 195 Ml. at 240, al so

made cl ear:
A conversion may consi st of a wongful, tortious or
unlawful taking of property from the possession of
anot her by theft.
This overlap between the crine and the tort makes em nently

good sense because a crinme against property is ipso facto a tort

agai nst the property owner. Before the passage of the Consol i dated
Theft Act in 1978, the pre-existing crines of both enbezzl enent and
| arceny after trust regularly described the situation wherein the
defendant, after having lawfully acquired a chattel in the first

i nstance, was thereafter guilty of the unlawful conversion of that

chattel to his own use. Just as assault and battery is both a
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crine and a tort, so too is the unlawful conversion of soneone
el se's property. The victim zed owner nmay, of course, seek to
bring crimnal charges for theft, but may al so seek civil redress
by suing for the tort of conversion.

In this case, the physical acts that <constituted the
conversion did not involve a trespassory taking or an unlawf ul
asportation in the first instance. Accepting, as we nust and as
the jury found, Borzyms best version of the evidence, Borzym
voluntarily handed over to Darcars the $2,500 i n cash representing
his down paynent on the BMN? By the sane token, the Ilaptop
conputer and the CD collection were sinply in the trunk of the BMNV
when it was lawfully repossessed.?

The physical gravamen of the conversions in this case
consi sted, rather, of the retaining and the conti nued exerting of
dom nion and control over both the cash and the other personal

property to the detrinment of Borzym the rightful owner. When

His testinbny in this regard was, coi ncidentally,
corroborated in part by the testinony of his father and by the
pur chase order nade out by Darcars.

SWth respect to the | aptap conputer and the CD col |l ecti on, on
the other hand, it may well be that there was an actual trespassory
taki ng and an asportation. As Professor Dobbs, op. cit., 8§ 62, pp.
128-29, points out, "[T]he defendant who intentionally seizes the
plaintiff's autonobile intends to seize its contents, even if his
only purpose is to repossess the car.” Jones v. Petty, 577 So. 2d
821 (La. App. 1991). In this case, however, it makes no difference
to the tort of conversion, just as it would make no difference to
the statutory crinme of theft, whether the unlawful appropriation of
the personal property of another was acconplished by an initial
taki ng and asportation or by a subsequent unlawful retention.
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Bor zym demanded the return of his property, he was disdainfully
told to "get lost" or to "call his attorney."
Q And what was di scussed in that meeting?
A | came in. | asked why was ny car repossessed.
Q And what was the response?

A They said, "Wll, because you didn't pay
anyt hi ng, and we took your car away."

Q Just go ahead and tell us what you said and
what happened in the rest of the conversation.

A. Vell, | said, | paidthe noney, and | expect to
have nmy car back; and either | want ny noney or | want
ny--1_want all ny noney and ny belongings if you are

going to keep the car.

Q How much noney did you ask them for?

A $2, 500.

Q Did you tell them about anything in the car?
A Yes, | did.

Q What was in the car?

A My | aptop, ny CDs.

Q And what was their response?

A Forget about it. Get out of here. | nean, call

your attorney.

Q And did they say where the car was?

A Yes. they said the car was in a different |ot.
They don't have the car.

Q Anything el se said about your property in the
car?

A Just forget about it, just get out of the
office, get |ost.
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(Enmphasi s supplied).

The only other physical aspect of the tort worthy of
di scussion is the extent or seriousness of the deprivation suffered
by the victim The degree of deprivation is what traditionally
separated the tort of conversion, historically redressed by the
action of trover, and the lesser tort of trespass. Pr of essor
Dobbs, op. cit., 8§ 65(6), pp. 144-45, discusses this difference:

When the defendant uses the plaintiff's chattel or
interferes with it but does not danage it or dispossess
the plaintiff for any significant time, rules provide
little assistance. If the use or interference is
substanti al enough, the court may find a conversion. |If
it is not, the court will reject a conversion approach
and the defendant will be liable at nost for a trespass
to chattels. In this setting the defendant's intent or
bad faith becones inmportant, along with the duration of
the interference. The defendant who uses your desk to
wite a letter is probably not a converter even if you
have told himnot to do so; if he uses it for nonths and
cl aims ownership, he probably is.

As already indicated, even a mnor trespass nay
warrant liability for conversionif, inthe course of the
trespass, substantial though unintended harmresults to
t he chattel

In Staub v. Staub, 37 Md. App. at 143-46, this Court discussed

at length the difference in degree between a nobre serious
conversion of property and a | ess serious trespass to property. 1In
t he case before us, neither the $2,500 nor the | aptop conmputer nor
the CD collection was ever returned and the deprivation was,

therefore, maxinal.
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The Tort of Conversion:
The Mental Elements

It is with regard to the respective nental elenments that a
critical difference appears between the crine of theft and certain
| ess nmal evolent instances of the tort of conversion. It is
exceedingly difficult, if not inpossible, to hypothesize a theft
that is not also a conversion. On the other hand, there are nany
conversions that do not anpbunt to theft. A close conparison of the
respective nental elenments may be valuable, particularly wth

respect to the aggravating el enent of "actual malice.”

A. The Tort of Conversion, With or Without Malice, Does Not Require An Animus
Furandi

As we conpare the nental elenents of 1) the tort of conversion
wi thout "actual malice,” 2) the tort of conversion with "actual
malice,” and 3) the crinme of theft, one aspect of the nens rea of
theft turns out to have no significance for our analysis of
puni tive damages in conversion cases. That immterial aspect of

the theft nens rea is the requirenent of an aninus furandi.

Section 342 (a), (b), and (c) all require that the alleged thief
have "t he purpose of depriving the owner of the property."” Section
340(c), in turn, defines "deprive."

"Deprive" neans to wi thhold property of another:

(1) Permanently; or

(2) For such a period as to appropriate a portion
of its value; or

(3) Wth the purpose to restore it only upon
paynent of reward or other conpensation; or
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(4) To dispose of the property and use or deal with
property so as to make it unlikely that the owner wll
recover it.

Al though the tort of conversion requires no such aninus
furandi, the intentional nature of the tort woul d nonet hel ess, were

it required to do so, alnost inevitably satisfy the extrenely

wat er ed-down definition of theft's aninus furandi. As Keys V.

Chrysler Credit Corp., 303 M. 397, 414, 494 A 2d 200 (1985)

poi nts out, "conversion is an intentional tort" and requires "an
intent to exercise a dom nion or control over the goods whichis in
fact inconsistent with the plaintiff's rights.” Wen, therefore,
the deprivationis, inits extent and duration, significant enough
to qualify as the tort of conversion, rather than as a nere
trespass, such an intentional deprivation would al nbost invariably

satisfy any aninus furandi requirenment. In that respect, the tort

and the crinme remain essentially parallel.
B. Conversion Is an Intentional Tort

As we have not ed above, Keys v. Chrysler Credit Corp., 303 M.

at 414, held squarely that "conversion is an intentional tort."
The required intent is the "intent to exercise a dom nion or
control over" the property of another. Professor Dobbs, op. cit.,
8§ 62, pp. 128-29, elaborates on the intentional quality of the
tort:
Conversionis anintentional tort. There is no such
thing as a conversion by accident. The defendant may

acci dently damage property and nmay be |i abl e for doing so
if he is negligent or if the facts warrant inposition of
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strict liability; but negligent danmage, destruction, or
taking without an intent to affect the chattel at all is
not a conversion.

The intent required is the defendant's intent to
exerci se control of or dom nion over the goods, no nore.
As in other cases, intent is shown either by the
def endant' s purpose to affect the goods i n question or by
his substantial certainty that they will be affected.

The intent required to show conversion is exactly

anal ogous to the intent required to prove a trespass to

land. In neither case is the defendant's bad notive or

good faith ordinarily rel evant except on the question of

punitive danmages.

The verdict in this case that the tort of conversion was
commtted thereby established that the tortious wongdoing now in
issue was intentional and was not an inadvertent or negligent
oversi ght.

The significance of this intentional nental elenent to the

i ssue of actual nalice was noted by Judge Eldridge in Ellerin v.

Fai rfax Savings, 337 M. 216, 233, 652 A 2d 1117 (1995).

Wen a tort was conmtted wllfully and wth
know edge of the wong, instead of by ignorance, m stake
or negligence, this Court very early held that it was
committed with the requisite "bad notive" to allow
punitive damages. Thus in Ridgely v. Bond & Wfe, 17 M.
14, 20-21, 22-23 (1861), an action of trespass quare
clausum freqgit, this Court agreed that one who "nmay
I nnocent |y appropriate his nei ghbor's property, supposi ng
it to be his owmn," is liable only for conpensatory
damages, but when he "does so, knowing it not to be his
own, he is liable in vindictive damages."

More recently, this Court has reaffirned the
principle that punitive danages liability nust be based
on the defendant's consci ous w ongdoi ng.
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C. "Claim of Right" and "Honest Belief" Defenses

It is another nmental aspect of the crinme of theft (actually,
two af firmati ve def enses based on a defendant's nental perception),
however, that |oons large in deciding which tortious conversions
have been commtted with actual malice and which have not. In the
consolidated theft law, 8§ 343(c)(1) and (2) expressly provide:

It is a defense to the offense of theft that:

(1) The defendant acted under a good faith clai mof
right to the property invol ved;

(2) The defendant acted in the honest belief that

he had the right to obtain or exert control over the

property as he did[.]

When either of those closely related defenses could be
successfully asserted at a crimnal trial for theft, the tort of
conversi on under the sane circunstances has invariably been held,
as a matter of law, to have been commtted w thout the actual
mal i ce necessary to support an award of punitive danages. As to

the distinction between the closely related "claimof right" and

"honest belief" affirmative defenses, see Mylan, Maryland' s

Consol i dated Theft Law and Unaut hori zed Use (M CPEL, 2001), § 12. 3,

p. 85:

In trying to get a firmgrip on the precise nature
of the claimof right defense, the key word that energes
is "claint in the sense of a formal |egal action or
"claint that has already been or could readily be filed
in court. Al npost always involved is some sort of prior
cormmercial or other legal relationship between the
parties, with the property in question being either the
subject of that relationship or at least a pawn in a
contest growing out of that relationship. Were the
claim of right defense is properly interposed, the
property has generally not been taken by stealth or in
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i gnorance as to whomit bel ongs; the conversion, rather,

is nore frequently by way of a bold and public assertion

of a superior right to the property. Wether the case
law wi Il ultimately treat it as such is not yet certain,
but the claimof right defense has every characteristic
of a true affirmative defense with all the attendant
procedural consequences.

The honest belief defense, by contrast, is nore a
sinmple negation of a crimnal nens rea, frequently the
deni al of scienter based on a defendant's ignorance or
m sunder st andi ng of Kkey circunstances. The legally
adequat e honest belief defense in Sibert is a case in
poi nt .. "[1]t is clear that this defense operates to
negate the nens rea for the offense of theft, thereby
providing a total defense." The defendant Sibert
testified that he had purchased the stol en doors in issue
in the honest belief that they were not stolen. The
goods were purchased from one who had just attended an
auction. The purchase price represented a good bargain
but not a ridicul ously good bargain. "[T]he above nmakes
clear that Sibert produced evidence sufficient to
generate a jury issue as to the honest belief under Sect.
343(c)(2)."

(Enphasi s supplied).

The | eadi ng Maryl and case on the "claimof right" defense is

Sibert v. State, 301 Md. 141, 482 A.2d 483 (1984). Sibert pointed

out,

301 Md. at 147-48, that "the 'claim of right' defense

Maryl and originated in Saunders v. Millinix," supra.

According to this legislative comentary, the claim of
right defense in Mryland originated in Saunders v.

Mul linix, 195 md. 235, 72 A 2d 720 (1950). The Saunders

Court, in referring to this defense in dicta, stated:

It is a generally accepted rule in
crimnal prosecutions that one who either
takes or retains the property of another
without the latter's consent for a debt which
he in good faith clains to be due him by the
owner of the property is not guilty of
| ar ceny, because the existence of the debt or
the bona fide belief inits existence shows a

in
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lack of felonious intent in the taking or
detention of the property .

Id. at 240, 72 A . 2d at 722. W note parenthetically that
Saunders was a civil conversion case, and the court
di scussed the claimof right defense by contrasting it to
the tort of conversion.

(Enmphasi s supplied).

The availability of such a defense, Saunders v. Millinix

established, would not negate the tort of conversion generally,
al though it would negate the aggravating circunstance of "actual

malice." In Keys v. Chrysler Credit Corp., 303 Ml. at 414, Judge

McAul i ffe explained the difference between the required i ntent and
the irrel evant inproper notive.
Conversion is an intentional tort, but the intent that

must be shown does not necessarily involve an inproper
noti ve.

The intent required is not necessarily a
matter of conscious wongdoing. It is rather
an intent to exercise a domnion or contro
over the goods which is in fact inconsistent
with the plaintiff's rights. A purchaser of
stol en goods or an auctioneer who sells them
in the utnost good faith becones a converter,
si nce t he aucti oneer's acts are an
interference with the control of the property.
A mstake of law or fact is no defense.
"Persons deal with the property in chattels or
exercise acts of ownership over themat their
peril,” and nust take the risk that there is
no lawful justification for their acts. W
Keeton, Prosser & Keeton on Torts, § 15.

Thus, if Appellant is able to prove a conversion she wll
be entitled to appropriate damages, even though the jury
may fail to find an i nproper notive necessary to sustain
an action for nalicious use of process.

(Enmphasi s supplied).
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Al'l six of the Maryland cases that have held that the tort of
conversion was commtted, as a matter of law, wthout "actual
malice" were cases in which plausible clains of right or
entitlement were asserted and were essentially uncontradicted.
They were cl ai s that woul d have qualified, had t he def endants been
tried for theft, as "claimof right" or "honest belief" defenses

under 8 343(c)(1) or (3). |In Seigman v. Equitable Trust Co., 267

Md. 309, 297 A 2d 758 (1972), a defendant bank was openly
attenpting to recover a debt from one of its depositors. Judge
Di gges expl ai ned, 267 M. at 316:

Here, all the record indicates is that the bank, on a
m st aken understanding of the law, attenpted to satisfy
out of a joint checking account the individual debt of
M. Siegman created by his i ndorsenment on a forged check.
There is no evidence that the bank either converted his
funds or refused to honor his checks out of evil notives
intended to injure the Siegmans. Although it acted so as
to damage the appell ants, the bank was notivated by self
interest rather than by a malicious desire to harmthe
appel lants. ... Although the bank nmay not at all tines
act with charity for all, in this case it acted wth
mal i ce toward none.

The hol di ng of the Court of Appeals was clear:

[Where an act, though wongful, is commtted in the
honest assertion of a supposed right and wi t hout any evil
intention, there is no ground on which punitive danages
can _be awar ded.

267 Md. at 314 (enphasis supplied).

Food Fair Stores v. Hevey, 275 M. 50, 338 A 2d 43 (1975),

i nvolved a dispute between the Food Fair Stores and two of its

enpl oyees over their entitlenment to "noney al |l egedl y due t hemunder
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that conpany's 'Incentive Bonus and Retirenent Plan.'" 275 Md. at
51. Judge Levine held for the Court of Appeals:

Furt hernore, when t he deci sion to deny benefits here
was made in May 1970, 20 nonths prior to this Court's
decision in Geeley, Food Fair believed itself legally
justified, since the weight of authority 1in other
jurisdictions tended to uphold anti-conpetitive clauses

in incentive and bonus plans. ... It has long been
recogni zed i n Maryl and t hat where an act, though w ongf ul
in itself, is commtted in the honest assertion of a

supposed right or in the discharge of duty, or without
any evil or bad intention, there is no ground on which
puni ti ve danmages can be awarded.

275 Ml. at 56 (enphasis supplied).

In K & K Managenent v. Lee, 316 MI. at 174-79, the Court of

Appeal s held that, notw thstanding the defendants' liability for
the tort of conversion, there was insufficient evidence of "actual
mal i ce” to support an award of punitive danmages. The entire
litigation grew out of a conmmercial dispute between the defendant
managenent of a notel and the plaintiffs with whomthe nanagenent
had contracted to run a restaurant in the notel.

Parlett Ford, Inc. v. Sosslau, 19 Mi. App. 320, 311 A 2d 443

(1973), involved a contractual dispute between an autonobil e owner
and an auto repair shop over the right of the repair shop to hold
the autonmobile until, in its judgnment, the repair bill had been

fully paid. 1In Lawence v. Graham 29 M. App. 422, 349 A 2d 271

(1975), there was a rancorous di spute between t he purchaser and t he

sell er of an autonobile and the repossession of the autonobile by



-30-
the seller was a skirmsh in that battle over |egal ownership.
Judge Mason, 29 MI. App. at 429, spoke for this Court.

Under the circunstances here, Lawence seized the
Cadi | | ac under _an honest but m st aken assertion of right.
Therefore, punitive danages shoul d not have been awar ded
under any theory since malice was totally lacking in
either form actual or inplied.

(Enmphasi s supplied).

Battista v. Savings Bank of Baltinore, 67 M. App. 257, 507

A.2d 203 (1986), was also a case arising out of a contractual
di spute between the purchaser of an autonobile and the bank to
whi ch nonthly paynents were due. There had been a nunber of late
paynments t hat had been accepted before the ultimate repossessi on of
t he autonobil e by the bank. The key questi on was whet her t he bank,
by accepting | ate paynents on a nunber of occasions, had waived its
right to repossess when a subsequent paynent was not tinely nmade.
Judge WIliam Adkins wote for this Court, 67 Ml. App. at 275:

The Bank was wong in its legal conclusion that it was

entitled to repossess the car, or at least it was

perm ssible for a jury so to decide. [t could, however,

have reached that conclusion on a m staken but good faith

assunption that the law as to waiver was other than we
have held it to be.

(Enmphasi s supplied). W held, as a matter of law, that actua
mal i ce had not been proved and that a punitive damage claim had
properly been taken away fromthe jury.

As these cases all illustrate, if a defendant, in a crimnal
trial for theft, would have a valid "claim of right" or "honest

belief" defense, a simlarly situated civil defendant would al so
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have a valid defense against a claimthat his tort of conversion
had been aggravated by "actual nmalice" so as to support an award of
punitive danages.

If the jury in this case 1) had found that Darcars had
commtted the tort of conversion in repossessing the BMWand 2) had
the award of punitive damages been based on that repossession and
nothing else, the six cases discussed above would have given

Darcars a very plausi bl e argunent that a prinma facie case of actual

malice had, as a matter of |aw, not been established. That ,

however, was not what the jury found in this case.

Sufficiency of the Evidence
To Permit a Finding of Actual Malice

Darcars does not now question the subni ssion of the issue of
conversion to the jury. Both in brief and in oral argunent,
Darcars concedes the sufficiency of the evidence to prove the
conversi on of both 1) the $2,500 down paynment and 2) the | aptop and
CD collection with their conbi ned val ue of $1,800. The finding of
actual nmalice and the consequential award of punitive danmages in
this case was not predicated on Darcars's repossessi on of the BMN
That repossession was not unlawful. |ndeed, sunmary judgment was
granted prior to trial in favor of Darcars on the count charging
unl awf ul repossessi on. The nmalice that supported the punitive
damages award was manifested by Darcars's conversion of Borzynis
cash down paynent, |aptop conputer, and CD coll ection, and on that

conversion alone. Wth respect to that conversion, noreover, we
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note here as the Court of Appeals noted in Henderson v. Maryl and

Nati onal Bank, 278 Ml. 514, 519-20, 366 A .2d 1 (1976):

In stipulating that it was guilty of conversion,
Maryl and Nati onal has effectively conceded that it acted
intentionally and without |egal justification.

In that case, the defendant Maryl and Nati onal Bank
acknowl edged that, because of a series of clerical errors, its
repossession of the plaintiff's autonobile constituted a tortious
conver si on. Arguing that the error arose out of a conplicated
di spute over one arguably | ate paynent, the bank deni ed any act ual
mal i ce. The Court of Special Appeals agreed with the bank and
vacated the award of punitive danages to the plaintiff. The Court
of Appeals, in turn, reversed this Court and held that, based on a
heated tel ephone exchange between a bank enployee and the
plaintiff, there was a genuine jury issue as to actual malice.

According to the testinony presented by appellant,
t he Hendersons' final tel ephone conversation with a bank
enpl oyee woul d have reveal ed the history of appellant's
travails, including his contacts with other enployees
whom he identified. In addition, the enpl oyee knew t hat
the Hendersons clainmed to have nail ed the photocopy of
the cancelled check as requested and that they were
persisting vehenently in their assertion that they had
made full paynment. The final conversation ended abruptly
when the enpl oyee asked, "'Are you going to bring your
records down here and prove you paid for your car? "
Ms. Henderson flatly refused and hung up the phone
Wth that, the car was summarily repossessed. No effort
was made to contact the other enployees, nor was any
war ni ng gi ven the Hender sons.

Under all the circunstances refl ected by appell ant’s
evi dence, a reasonabl e and probabl e i nference arose that
the purpose of the repossession was not, as argued by
appel l ee, to obtain paynment on behalf of the bank.
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| nstead, an inference arose that the enpl oyee, provoked
at _appellant's angry refusal to bring the records from
Al exandria to Col | ege Park, repossessed the car to force
production of the records or, far worse, to punish him
for his refusal.

278 M. at 523 (enphasis supplied).

W can see no neaningful distinction between the bank
enpl oyee's response in that case of "Are you going to bring your
records down here and prove you paid for the car?" and Darcars's
enpl oyee' s response in this case to Borzym s request for the return
of his cash down paynent and other bel ongi ngs, "Forget about it.
Get out of here. Call your attorney. GCet lost."

| ndeed, in Mcd ung-Logan v. Thomas, 226 M. 136, 149, 172 A. 2d

494 (1961), the finding of actual malice was based upon the
perm ssible inference that the seizure of the plaintiff's tractor
had been notivated by the defendant's having been "provoked with
[plaintiff's] nunerous requests” and having "determned to put a
stop to the conplaints by seizing the tractor."

There was anple evidence, both factual and

circunstantial, from which a jury could find that
appellant acted wlfully, wantonly, wongfully, and
maliciously in utter disregard of appellee' s rights. |1t

was a reasonable and proper inference that appellant
becane provoked with appellee's nunmerous requests that
t he defective condition of the tractor be corrected and
that it determined to put a stop to the conplaints by
seizing the tractor and forcing the appellee to sign a
rel ease of all clainms that he m ght have.

(Enphasi s supplied).

In Ham I ton v. Ford Mbtor Credit Co., 66 MI. App. 46, 502 A 2d

1057 (1986), a credit conpany repossessed a truck because of a late
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paynent and then refused to permt the buyers to redeemit. The
credit conpany was found to have conmmtted a tortious conversion.
In affirm ng an award of punitive damages, Judge Bl oom poi nt ed out
for this Court, 66 MI. App. at 65-66, that the required actua
mal i ce need not be ained at the buyer, the direct victim of the
conversion, but nmay be directed at a co-buyer.

Cross-appel l ants correctly point out that there was
no evidence indicating malice toward Sharon, the party
entitled to recover for the conversion. Malice toward
her, however, is not essential to recovery of punitive
damages. 1t is enough that a tort was conmitted and that
the tortious conduct was found to have been notivated by
malice. Punitive damages are awarded not as conpensation
tothe victimof tortious conduct, but as punishnent for
the malice that notivated the tort. It may be a rare
case in which a tortfeasor will wong one person out of
mal i ce toward another, but this is such a case.

(Emphasi s supplied). The actual malice directed toward the co-
buyer, in turn, was inferrable from the "excessively rude and
of fensi ve conduct"” toward her by one of the enpl oyees of the credit
card conpany.

In this case, Darcars never even asserted, let alone offered
pl ausi bl e evidence, that it had any "claim of right" or "honest
belief" with respect to the $2,500 cash down paynent, the |aptop
conmputer, or the CD collection. Rather than make any argunent that
it was entitled to retain some or all of the down paynent,
Darcars's only position with respect to it was that it had never
received such a down paynent. Wth evidence to support its

finding, the jury found otherw se.
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Wth respect to the laptop conputer and the CD collection
Darcars offered not one word of testinmony with respect to those
itens. Darcars was apparently so disdainful of the claimthat it
of fered no defense whatsoever as to it. Al we have, through the
testinmony of Borzym is the collective response of Darcars's
fi nanci al services manager and two ot her enpl oyees, when requested
by Borzym to return his cash, his laptop, and his CD s, "Forget
about it. Get out of here. Call your attorney. GCet lost."

Those facts would be legally sufficient to constitute a prina
facie case of theft itself. A conversion of that variety, w thout
the aneliorating benefit of what in theft |aw woul d be the defense
of either "claimof right" or "honest belief,"” qualifies for what

Scott v. Jenkins, 345 MI. at 33, described as a "sense of consci ous

and deliberate wongdoing,” a "wongful notive," an "intent to

injure," to wt, "actual malice.” W hold that the evidence was,
therefore, legally sufficient to permt the jury to infer that the
conversion was notivated by such actual nalice. The award of

puni tive damages was not i nproper

There Is No Correlation Between
The Burden of Persuasion and
The Burden of Production

The only other argunent that the appell ant nakes with respect
to the legal sufficiency of the evidence is an argunent that turns
out to have nothing to do with legal sufficiency. Darcars quite

correctly notes that Omens-1llinois v. Zenobia, 325 Mi. 420, 465-
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69, 601 A 2d 633 (1992), raised the burden of persuasion for
proving punitive damages fromthe | evel of a bare preponderance of
the evidence to the level of the evidence's being clear and
convincing. Darcars thenritualistically repeats and intones that
litany of the "clear and convincing burden" in virtually every
ot her sentence, as if that solem incantation will produce sone
emascul ating effect on Borzym s burden of production on the issue
of malice. Watever the burden of persuasion was as to nalice,
however, it had no effect at all on the burden of production, which
is our only concern.

Per suasi on i nvol ves convincing a jury, as a matter of fact, to
varying levels of certainty. Production, by contrast, involves
sone mninmal evidence of a proposition, as a nmatter of law. The
m nimal |egal requirenent never changes, even if the burden of
persuasion as to that proposition veers wildly upward or downward.

Reserving the possibility of a rare exception in sone
hypot heti cal case in which scientific or mathenmatical probabilities
are part of expert testinony, there is sinply no correlation
bet ween t he burden of persuasion and the burden of production. To
raise or to | ower the burden of persuasion has no inpact at all on
t he burden of production. A burden of persuasion is sinply a
verbal fornmula by which the law attenpts to comunicate to |ay
jurors some sense as to the degree of certainty they should fee

before returning various types of verdicts. In his concurring
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opinionin|nre Wnship, 397 U S 358, 368-73, 90 S. Ct. 1068, 25

L. Ed. 2d 368 (1970), Justice Harlan discussed the phenonenon of
the burden of persuasion. He observed:

[A] standard of proof represents an attenpt to instruct
the factfinder concerning the degree of confidence our
society thinks he should have in the correctness of
fact ual conclusions for a particular type of
adj udi cati on. Al though the phrases "preponderance of the
evi dence"” and "proof beyond a reasonable doubt" are
quantitatively inprecise, they do conmunicate to the
finder of fact different notions concerning the degree of
confidence he is expected to have in the correctness of
hi s factual concl usions.

397 U.S. at 370. See also Addington v. Texas, 441 U.S. 418, 423-

25, 99 S. . 1804, 60 L. Ed. 2d 323 (1979); 9 Wagnore on Evidence

pp. 404-433 (Chadburn rev. 1981); Kaplan, "Decision Theory and the
Factfinding Process,” 20 Stan. L. Rev. 1065, 1071-77 (1968).

The burden of production, by contrast, has nothing to do with

whet her evi dence should be believed. Its concern is with the

| ogi cal pertinence of evidence, ifbelieved, validly to establish a

required conclusion. The prima facie or legally sufficient case

requires some conpetent evidence which, if believed and given

maximum weight, woul d establish all of the required | egal el enents

of the tort, the breach of contract, the crime, etc.

That standard does not fluctuate with fluctuations in the
burden of persuasion. To ratchet up the burden of persuasion with
respect to an i ssue does not correspondingly ratchet up the burden

of producti on. If the burden of persuasion as to actual malice
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were raised yet again to the level of "beyond a reasonabl e doubt, "
t he burden of production would remain unchanged. If the burden of
persuasion were to soar to the level of "to a nathematical

certainty," the burden of production would still remai n unchanged.

To rai se the burden of persuasion is to heighten the |evel of
certainty with which a fact-finder should believe a proposition to
be true. To raise the burden of production, by contrast, would be
to add a legal element as to which there nust be sone m ninal
evidence. Wen it comes to production, the certainty of belief is
al ready hypot hesi zed as naxi mal . It is at the highest possible
| evel and can go no higher. There is no interaction between the
two burdens. The very different burdens are airti ght conpartnents,
and | eakage shoul d not be permtted fromone into the other. Wat
Darcars renorselessly and wunrelentingly keeps telling us,

t herefore, about the "clear and convinci ng" persuasi on requirenment

is utterly immterial to the | egal sufficiency issue before us.
Adequacy of the Pleading

Rel yi ng on Scott v. Jenkins, 345 Md. 21, 690 A 2d 1000 (1997),

Darcars contends that the conplaint 1) did not adequately plead a
claim for punitive damages and 2) did not adequately allege the
required el ement of actual malice. W do not agree.

Darcars relies on the followng |anguage from Scott v.
Jenkins, 345 Md. at 37, to support its contention:

[I]n order to properly plead a claim for punitive
damages, a plaintiff nust make a specific demand for that
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relief in addition to a claimfor damages generally, as

well as allege, in detail, facts that, if proven true,
woul d support the conclusion that the act conpl ai ned of
was done wth "actual nalice." Nothing less wll
suffice.

(Enmphasi s supplied).

Scott v. Jenkins, id., first requires that "a plaintiff nust

make a specific demand for [punitive damages] relief in additionto
a claimfor danmages generally.” At the end of Count II, charging
"Conversion and Punitive Damages,"” Borzym demanded precisely what

Scott v. Jenkins requires.

VWHEREFORE, Plaintiff demands conpensatory damages
agai nst defendants in the fair and just sum of four
t housand three hundred dollars ($4,300), and punitive
danages i n the anobunt of One MIlion Dollars ($1, 000, 000)
pl us costs and interest.

(Enmphasi s supplied).

The second requirenment of Scott v. Jenkins, id., is that the

plaintiff "allege, in detail, facts that, if proven true, would
support the conclusion that the act conplained of was done with
"actual malice.'" The first eleven paragraphs of the conplaint,
expressly incorporated into the second count, narrate all the
events surroundi ng the controversy in exquisite detail. Paragraphs
12 through 15, expressly chargi ng unl awful conversion and cl ai m ng
puni tive damages, further allege "facts that, if proven true, would
support the conclusion that the act conplained of was done with
"actual malice.'"

12. The vehicle was wongfully repossessed by
Def endant, in violation of Plaintiff's property interest
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in the vehicle. Wien the vehicle was wongfully
repossessed, plaintiff had valuable property in the
vehicle, valued at approxinately $1,800. In addition
the vehicle was valued at $26, 000. Plaintiff had
provi ded val uabl e consideration for the purchase of the
vehicle, and had done everything required by the
contract.

13. Furthernore, the plaintiff provided a cash down
paynent of $2,500 i n cash, given to Dougl as Quander. M.
Quander represented Defendant for the purpose of
negoti ati ng fi nancing for the subject vehicle. Actingin
concert with Defendant, he converted the $2,500 down
paynment after taking the payment in cash. Although the
contract for sal e acknow edges that Plaintiff paid $2,500
as a down paynent, Defendant denies that M. Quander
received the funds. In essence, M. Quander and
Def endant stole fromPlaintiff the $2,500 Plaintiff paid
as a down paynent upon the vehicle.

14. Defendant's actions descri bed herein
denonstrate actions taken with deliberation and pl anni ng.
Def endant took the paynent in cash, failed to give
Plaintiff a receipt and did so with the intent to deny
recei pt of such paynent and convert the funds. In fact,
Def endant failed to provide a copy of the contract to
Plaintiff which evidenced the down paynent, and did so
only after Plaintiff returned the foll owi ng day insisting
that he be provided a copy. Such actions are outrageous,
and done with wanton disrespect for plaintiff, and
autonobile custoners in general. Such actions are
deceitful and dishonest, and were designed to convert
noney and property fromplaintiff.

15. In regard to the l|laptop conputer and CDs,
Def endant refused to permt Plaintiff to retrieve his
property from the vehicle after it was wongfully
repossessed, and refused to return the property to
plaintiff thereafter. Def endant thereby wongfully
converted Plaintiff's personal property, with the intent
to use Plaintiff's personal property for Defendant's
per sonal gain.

(Enphasi s supplied).
That pl eading, we hold, 1) adequately nmade "a specific demand

for punitive danages"” and 2) adequately alleged facts that would
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support a claimof actual malice in the conversion of 1) the $2,500
in cash that had been the down paynent for the BMA and 2) nopst
especially, the | aptop conputer and the CD collection in the trunk
of the BMWat the tinme of its repossession.

Proof of Darcars's Healthy Financial Condition

After the jury returned its verdict of $4,300 i n conpensatory
damages and further indicated that Borzymwas entitled to punitive
damages, Judge McGucki an conducted a hearing on the anmount of the
punitive danmage award. Borzym called as his sole w tness Robin
Stein, Darcars's financial services director.

Ms. Stein testified she had held the position of financia
services director since 1994 and received continuous training in
the financial operation of a car dealership. She was unable to
recite the average profit per vehicle but knew that the deal ership
sol d between 1, 500-2,000 new and used vehicles per year at prices
rangi ng from $32, 000 to $61, 000 per car and that each sale carried
an approxi mate 14% mar kup. The deal ership was profitable in 1999
and 2000, had grown in staff and sales since 1994, and was
financially sound. In argunent, counsel extrapolated from the
| onest ($4,000) to the highest ($8,500) markup on an estimated
1,000 new cars to arrive at an approxi mate annual gross profit of
$6, 250, 000.

Virtually every case reviewing the anount of the award of

punitive danages involves, directly or indirectly, the financia
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condition of the defendant and the ability of the defendant to pay
the award. The purpose of punitive danages is not to bankrupt or
i npoveri sh a defendant, and a review of the defendant's financi al
condition is a matter of the utnost inportance in both the jury's

deci sion and the court's reviewof the award. Fraidin v. Witznan,

93 Ml. App. 168, 211-18, 611 A 2d 1046 (1992); Bowden v. Caldor,

350 Md. 4, 28, 710 A 2d 267 (1998). The anmount of the award nust
relate to and not be di sproportionate to the defendant's ability to

pay. Ellerin v. Fairfax Savings, F.S.B., 337 M. 216, 242, 652

A 2d 1117 (1995); Enbrey v. Holly, 293 M. 128, 141-42, 442 A 2d

966 (1982).

We have no probl emin concluding that the evidence showed t hat
this luxury car dealership was a profitable and financially sound
busi ness. The pattern jury instruction utilized by the trial court
called on the jury to award as punitive damages an anount that
woul d deter the defendant and others from simlar conduct,
proportionate to the wongful ness of the defendant's conduct and
the defendant's ability to pay, but not designed to bankrupt or
financially destroy the defendant. The ultimte award of $25, 000
was supported by sufficient evidence of Darcars's financial
condition to nmeet that criterion.

Even if Ms. Stein's testinony as to the financial soundness of
Darcars were nassively discounted, it would not make a dent in

Darcars's ability to pay what was, for it, the relatively nodest
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punitive danages award of $25,000. Not even counting its used car
sal es, Darcars sold approximately 1,000 new cars per year at prices
rangi ng between $32, 000 and $61, 000 per car. The award of $25, 000
was significantly |l ess than the average retail price of a single

one of those cars and the contention is | udicrous.

The Cross-Appeal

Darcars filed a post-judgnment Motion for Judgnent
Notwi thstanding the Verdict and/or Mtion for Remttitur.
Following a hearing at which counsel for both parties gave ora
argument , Judge McGucki an reduced the punitive danmages award from
$100, 000 to $25, 000.

I think that there were sufficient facts that the
plaintiff presented fromwhich the jury could have nade
an award of punitive damages. However, | do think that

there is a disproportionality between the amount of the
conpensatory award and the award for punitive damages.

Therefore, | am going to reduce the anount of
punitive damages to $25, 000.

(Enmphasi s supplied).

There was no vol untary agreenment by Borzymto a remttitur of
$75, 000 of the punitive damages award. There was no di scussi on of
the possibility of a newtrial, either as a threat to Borzymif he
did not agree to the remttitur or as an option that Borzym ni ght
prefer to the court-ordered reduction. Procedural ly, Judge
McGucki an sinply ordered the reduction in the anount of the award.

Borzym has taken a cross-appeal challenging that reduction.
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As we prepare to address the cross-appeal, several |arger
observations may help to place the imediate problemin a proper
context. Although the precise issue before us, nmercifully, seens
firmy fixed, the surrounding context is in a state of fl ux.

The Term "Remittitur”

The very term"remttitur” itself seens in recent years to be
under goi ng a significant semanti c change, with attendant procedural
conseguences. Historically, a remttitur was the voluntary
subm ssion by a plaintiff to pressure brought on himby a trial
judge. When, in response to a defendant's notion for a newtria
and/or remttitur, the trial judge agreed that a jury's award of
damages had been excessive, the trial judge could threaten to order
a newtrial unless the plaintiff agreed to "remt" that portion of
the award that the judge deened to be excessive. The reduction
itself, however, could not occur unless the plaintiff agreed toit.
The nodality of reduction was the plaintiff's "voluntary”

rem ssi on. I n Turner v. WAshi ngton Sani tary Comm ssi on, 221 M.

494, 501-02, 158 A 2d 125 (1960), Judge Henderson described the
basic features and the |lineage of the newtrial/remttitur option.

The trial practice of granting a newtrial sought by
t he defendant, unless the plaintiff remt a portion of
the verdict which the trial court deens excessive, is
wel | established in Maryland. It is referred to wthout
the citation of authority in 2 Poe, Pl eading and Practice
(Tiffany's ed.), 8§ 347.

(Enmphasi s supplied). The Court of Appeals al so expl ai ned, 221 M.

at 503, that the trial judge had not "usurped the jury's function"
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because the plaintiff enjoyed the unfettered option either toremt
or torun the risk of a newtrial.

The plaintiff is not obligedtorenit. He has the option
of accepting the alternative and trying the case again.

(Enmphasi s supplied).
In Conklin v. Schillinger, 255 M. 50, 64, 257 A 2d 187

(1969), Judge Barnes also made it clear that the act of remtting
was one engaged in by the plaintiff.

[ TI he Maryl and practice of granting a new trial by the
trial judge in tort cases where the sole ground is an
excessive verdict, unless the plaintiff renmts the
portion of the verdict which the trial court deens
excessive, is well established.

(Enphasi s supplied).

I n Banequra v. Taylor, 312 Ml. 609, 624, 541 A 2d 969 (1988),

Judge McAuliffe described the well-settled practice.

Atrial judge, upon finding a verdi ct excessive, nay
order a new trial unless the plaintiff will agree to
accept a lesser sumfixed by the court. The standard to
be applied by a trial judge in determ ning whet her a new
trial should be granted on the ground of excessiveness of
the verdict has been variously stated as whether the
verdict is "grossly excessive," or "shocks the consci ence
of the court,” or is "inordinate" or "outrageously
excessive," or even sinply "excessive." The granting or
refusal of a remttitur is largely within the discretion
of the trial court.

(Enphasi s supplied).

In Battista v. Savings Bank of Baltinore, 67 M. App. 257,

273, 507 A .2d 203 (1986), this Court also alluded to the fact that
it was the plaintiff's option to accept or to reject the

remttitur.
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"A notion for judgnent n.o.v. is not the way to get at
excessi ve damages; that is the office of a notion for a
new trial which can be denied conditioned on the
plaintiff's acceptance of a remttitur.

(Enphasi s supplied).
In Baltinore Harbor v. Ayd, 134 M. App. 188, 199, 759 A 2d

1091 (2000), Judge Adkins also stressed that the reduction of the
award is in the control of the plaintiff.
Technically speaking, in ordering a remttitur, a trial
court does not reduce the verdict; rather, the court
orders a newtrial unless the winning party will agree to
accept a lesser sum fixed by the court, instead of the
jury verdict.
The traditional Maryland practice was conpletely inline with

the definition of the term "remttitur" in Wbster's Third New

International Dictionary (1969):

l.a. a remssion to a defendant by a plaintiff of the
portion of a verdict for damages consi dered excessive by
trial or appellate court;

b. the formal agreenment or stipulation of the plaintiff

wai ving or releasing his right to receive such portion

representing the excessive danages;

C. the direction or order of the court approving such

stipulation and judgnent for the reasonable portion of

darmages or ordering a newtrial unless such remssionis

made by the plaintiff.

It was the fact that the plaintiff had agreed, albeit
reluctantly, to the remttitur that, in the earlier case | aw, cast
consi der abl e doubt on the entitlement of a plaintiff to appeal from

that remttitur. Turner v. Washington Sanitary Conmin, 221 Ml. at

505; State, Use of Shipley v. Wal ker, 230 Md. 133, 137-38, 186 A. 2d
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472 (1962); Kneas v. Hecht Co., 257 M. 121, 123-24, 262 A 2d 518

(1970); Podolski v. Sibley, 12 M. App. 642, 647, 280 A 2d 294

(1971). Any doubt, however, as to the entitlenent of an aggrieved
plaintiff to chall enge a reduction of his award, at |east by way of
a cross-appeal, was resolved when Chapter 428 of the Acts of 1990
anmended Maryl and Code, Courts and Judicial Proceedings Article,
§ 12-301, to add the foll ow ng provision:

In a civil case, a plaintiff who has accepted a
remttitur may cross-appeal fromthe final judgnent.

And see Bal tinore Harbor v. Ayd, 365 Md. 366, 375 n.4, 780 A. 2d 303

(2001); Surratt v. Prince George's County, 320 Md. 439, 458-61, 578

A 2d 745 (1990).
In Bowden v. Caldor, 350 Md. 4, 710 A 2d 267 (1998), the

procedural |andscape, at least wth respect to punitive danages
awards, was altered dramatically. More accurately, perhaps, it
appeared to have been altered dramatically. The plaintiff in that
case had suffered a court-ordered reduction of his punitive danages
award from $9, 000,000 to $350, 000. He never agreed to the
reduction and was given no option of a newtrial as an alternative
to the reduction. He challenged the procedure.

The plaintiff Bowden contends that a court cannot
reduce, on the ground of excessiveness, ajury's award of
punitive danages without giving the plaintiff the option
of a new jury trial on punitive damages. According to
Bowden, even if the $9, 000,000 punitive damges award
were excessive, the circuit court erred in reducing the

award wi thout granting him the option of a new jury
trial.
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350 Md. at 42-43.

Al t hough acknow edgi ng that "the normal Maryl and practice" had
been to give a plaintiff a newtrial option, the Court of Appeals
observed that the question of whether such an option is required
was one of first inpression.

[ We have never discussed or decided whether a court's

reduction for excessiveness of a punitive damges award
must, under Article 23 of the Declaration of Ri ghts, be

acconpanied by a newtrial option. 1In fact, this Court
has never decided the conparable issue with regard to
conpensatory damages. We have observed that, under

normal Maryland practice, a court's reduction of a
conpensatory damages award as excessive is ordinarily
acconpani ed by a newtrial option, and that this practice
does not violate Article 23. Nonethel ess, we have never
held that the new trial option is required, either with
respect to punitive or conpensatory danages.

350 Md. at 46 (enphasis supplied).

Drawi ng on the distinction that a conpensatory danages award
i s based on fact-finding, whereas the "factors limting the size of
punitive damages awards ... are principles of law," Judge El dridge
conjectured as to the possible distinction between the respective
procedural requirenments of 1) reduci ng a conpensat ory danmages award
and 2) reducing a punitive danages award.

Assumi ng arguendo that, under Article 23 of the

Decl aration of Rights, a court ordinarily may not reduce,

on the ground of excessiveness, a jury's conpensatory

damages award without giving the plaintiff the option of

anewtrial, it would not followthat the sane [imtation
is applicable to a jury's punitive danages award.

350 M. at 46-47 (enphasis in original).
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The hol di ng of the Court of Appeals, 350 Ml. at 47, was clear

that the new trial option, although permtted, is not required.
Consequently, we hold that Article 23 of the

Decl aration of Rights does not require a court, when it

reduces a punitive damages award for excessiveness, to

give the plaintiff the option of a newtrial. Al though

the court, in its discretion, may grant a new trial

option, it is not required to do so.

Al t hough that holding, as one of first inpression, my not
literally have changed the law, it was a significant departure from
the "nornmal Maryl and practice" and fromwhat nany had assunmed to be
the law. Along with that apparent shift in the | aw has been a sea
change in the word "remttitur” itself. 1In the Latin original, it
was the third person singul ar passive voice of the verb "remttere”
and neant, "It is remtted.” The verb "remt" has traditionally
referred to a volitional act by the plaintiff. To the extent to
which it is nolonger required that the plaintiff do any remtting,
I's the ordered reduction of an award by soneone el se still properly
called a "remttitur?"

There does seem to be a creeping semantic shift in
"remttitur” froma reference to a plaintiff's volitional act of

agreeing to a reduction toward a reference to the overall reductive

process itself. Black's Law Dictionary (7th ed. 1999) now defi nes

"remttitur” in terns of 1) the abstract reductive process itself
or 2) the ultimate order of the court.

1. The process by which a court reduces or proposes to
reduce the damages awarded in a jury verdict.
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2. A court's order reducing an award of danages.

The subj ect who does the remtting seens to have shifted from
the plaintiff to the trial judge. Absent an agreenent by the
plaintiff to the reduction, however, we wll, as Ilinguistic
conservatives, forgo using the term"remttitur” and speak i nstead

sinply of a court's reduction of an award.

On the Issue of Reducing Punitive Damages,
Plaintiff and Defendant Do Not Enjoy Equal Footing

I nvoki ng the guidelines set out in Bowden v. Caldor, 350 M.

4, 710 A 2d 267 (1998), for assessing the appropriateness of a

punitive damages award, Borzym argues as if he, as plaintiff,

enjoyed the same right to have his jury award not reduced as

Dar cars, as defendant, enjoyed to have the jury award reduced. Such
is not the case. Wth respect to allegedly excessive punitive
damages awards, a defendant, arguing for a reduction, enjoys
numer ous advant ages not possessed by a plaintiff, arguing agai nst
a reduction.

The tilt in favor of the defendant is inplicit in the very
identification of the possible mscarriage under review. The
perceived evil that is subject to the law s redress is an award
that i s excessive, not an award t hat is inadequate, either originally
or after having been reduced by the trial judge. The only curative

devi ce contenplated by the lawis the reduction of an award, not the

preservation or non-reduction of an award. The latter is only a
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coi ncidental benefit to a plaintiff and not the primary focus of
the reductive procedure.

As the law historically focused on the evil of excessive
punitive damages awards, the comon |aw of Maryland has al ways
provi ded a defendant with the right to seek a reduction, initially
from the trial court and, should that effort fail, from the
appellate court. "[L]ike any award of danmges in a tort case, the
anount of punitive damages awarded by a jury is reviewable by the

trial court for excessiveness." Ellerin v. Fairfax Savings, 337

Ml. 216, 242, 652 A 2d 1117 (1995); Bowden v. Caldor, 305 Ml. at

21. Inline with the relatively recent Suprene Court decisions in

Paci fic Mutual Life Insurance Co. v. Haslip, 499 U.S. 1, 111 S. C.

1032, 113 L. Ed. 2d 1 (1991); Honda Mdtor Co. v. (berg, 512 U. S

415, 114 S. C. 2331, 129 L. Ed. 2d 336 (1994); and BMWof North

Anerica, Inc. v. Gore, 517 U. S. 559, 116 S. C. 1589, 134 L. Ed. 2d

809 (1996), Maryl and now recogni zes that a defendant al so enj oys an
addi tional constitutional right, under the Due Process C ause of
the Fourteenth Anmendnent, not to be subjected to an excessive

punitive damages award. Al exander v. Evander, 88 M. App. 672,

709-15, 596 A 2d 687 (1991); Bowden v. Caldor, 350 MJ. at 25-26.

To these common | aw and constitutional protections provided
for a defendant agai nst an excessive punitive damges award, there
IS no corresponding right in a plaintiff to receive an award. No

matter how conpelling a punitive damages award m ght seem to be
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under the facts of a given case, should the fact-finder for any
reason opt against nmaking such an award, the plaintiff has no

redress. Adans v. Coates, 331 M. 1, 15, 626 A 2d 36 (1993)

established clearly that "the trier of fact has discretion to deny
punitive damages even where the record otherw se would support

their award.” As Judge El dridge pointed out in Bowden v. Cal dor

350 Md. at 25, "a plaintiff has no right or entitlenment to punitive
damages under Maryland law." He further noted, 350 M. at 25 n. 8§,
that this is why a plaintiff enjoys no general right of "post
verdict review' either froman allegedly inadequate award or from
no award at all
Because there is noright or entitlenent to an award
of punitive damages, and because a trier of fact is not
required in any case to award punitive damages, there is

no post verdict review on the ground that the anount of
the punitive danages award was i nadequat e.

Punitive Damages As A "Civil Fine"

The lack of symetry between the greater interest of a
defendant in a reduction and the | esser interest of a plaintiff in
a non-reduction is readily explainable, when it is remenbered that
the focus of an excessiveness review is on the defendant, on the
appropri ateness of punishing the defendant, on the inpact of the
award on the defendant. The plaintiff is little nore than a
sonetinmes |lucky bystander to this punitive damges process.
Theoretically, he has already received everything to which he is

entitled in the formof the award for conpensatory danmages.
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The punitive damages award, except as a coi ncidental boon, is
not designed to benefit the plaintiff. It is designed, rather, to
benefit society generally by punishing a defendant, by way of what

isregularly referred to as a "civil fine," for its malicious acts.

See Market Tavern v. Bowen, 92 M. App. 622, 636, 610 A 2d 295
(1992) ("Punitive danmges by definition are not intended to
conpensate the injured party, but rather to punish the tort

feasor."). As Al exander v. Evander pointed out, 88 M. App. at

715, punitive damages are designed "to punish the wongdoer, to
teach himnot to repeat his wongful conduct and to deter others
from engaging in the sanme conduct."

The award's appropriate severity, therefore, is neasured not
by any reference to a need or entitlement on the part of the
plaintiff, but by its efficacy to deter a defendant fromrepeating
such malicious acts and to deter others from comritting simlar
mal i cious acts in the future. The total focus is on the defendant
and the defendant's conduct.

The nature of a civil lawsuit, of course, is such that the
plaintiff serves as society's instrunentality in pursuing the
punitive danages aspect of the suit. The fact that the plaintiff
will be the recipient of the punitive danages award is sinply
society's way of rewarding the plaintiff for serving as its agent
for this punitive and deterrent m ssion. The boon to the

plaintiff, however, is a coincidental benefit or incentive and not
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acoreinterest. The plaintiff sinply does not have the sane stake
in the matter that the defendant has. Cases that neasure
excessi veness froma defendant's point of view are not, therefore,
necessarily solid precedents in the very different appellate

posture in which the plaintiff is raising a reverse contention.

Reducing a Punitive Damages Award
Does Not Constitute Fact-Finding

Fromthe point of view of the plaintiff, however, there is a
difference--a very significant difference--between 1) receiving
either no punitive damages award or an inadequate award fromthe
jury in the first instance and 2) actually receiving an award from
the jury but then suffering a reduction of that award at the hands
of the trial judge. Historically, plaintiffs conplained that such
intervention by a trial judge, even in cases where the plaintiffs
reluctantly agreed to a remttitur, constituted an interference
with their right to trial by jury.

The historic conplaint was that the judicial intervention
conprom sed a plaintiff's expectation, pursuant to Article 23 of
the Maryland Declaration of R ghts, that the "right of trial by
Jury of all issues of fact in civil proceedings ... shall be
inviolably preserved.” It was also argued, at least in terns of
persuasive authority, that a judge's reduction ran afoul of the
second cl ause of the federal Seventh Amendment, which states that
"no fact tried by a jury, shall be otherw se re-examned in any

court." Bowden v. Caldor, 350 M. at 44-45.




-55-
That doctrinal argunent, however, was resolved, adversely to
the plaintiffs' interests, by the analysis of Judge Eldridge in

Bowden v. Caldor, 350 Md. at 46-47, that the "factors limting the

size of punitive danages awards ... are principles of aw' and t hat
"the court, in applying legal principles to reduce a jury's
punitive damages award, is performng a |egal function and not
acting as a second trier of fact.”" A reduction of a punitive
damages award by a trial judge does not, therefore, inpinge on a
plaintiff's right to trial by jury.

Does a Plaintiff Have a Right to a Direct Appeal
From a Judge's Reduction of a Jury's Punitive Damages Award?

A plaintiff, however, is not necessarily bereft of any right

to appeal from a trial court's reduction of a jury's punitive
damages award. What nust be decided, and the lawis far fromcl ear
on the subject, is 1) Wat right has an aggrieved plaintiff to a
direct appeal (as opposed to a cross-appeal) from a court's
reduction of a jury's award?; 2) Wat circunstances, such as a
voluntary remttitur, mght conpromse a plaintiff's right to
appeal ?; and 3) Ganted the right to appeal, what would be the
basis for such an appeal ?
A. "Inside the Box" of a Voluntary Remittitur

Al of the early case |aw addressing appeal ability strongly
suggested that a plaintiff had no right of direct appeal from a
trial court's reduction of a jury's punitive danages award. To be

sure, all of the cases were "inside the box" of a plaintiff's
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havi ng voluntarily agreed to the remttitur by which the reduction

was acconplished. Although Bowden v. Cal dor stated, 350 M. at 46,

that Maryland had never "held that the new trial option is
required, either with respect to punitive or conpensatory damages, "
it acknow edged that "under normal Maryland practice, a court's
reduction of a conpensatory danmages award as excessive IS
ordinarily acconpanied by a new trial option.” Al of the cases
touching on appealability involved 1) the extending of such an
option and 2) a plaintiff's consequential agreenent to a
remttitur. I ndeed, the appellate opinions clearly seenmed to
proceed fromthe assunption that the "normal Maryl and practice" was
the required practice.

In Turner v. Washington Sanitary Conmin, 221 Md. at 505, the

Court of Appeals held that the plaintiffs, by agreeing to the
reduction, were precluded from challenging that reduction on
appeal .

In the instant case we think the plaintiffs, by
accepting the | esser anount, are precluded from arqguing
that the trial court abused its discretioninelimnating
t he anobunt which it deened excessive, and that they are
not entitled to have the jury's verdict reinstated. W
think this holding is in accord with the great wei ght of
authority.

(Enmphasi s supplied).

In State, Use of Shipley v. Walker, 230 Md. at 137-38, the

Court of Appeal s again stated:
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[We have held, in accord with the great weight of
authority, that the plaintiffs' acceptance of the | esser
ampunt is a bar to review

(Enmphasi s supplied).

In Kneas v. Hecht Conpany, 257 Mi. at 125-26, the plaintiff

not only agreed to a remttitur but also accepted paynent. That
i ncrenental act, however, did not seemto be critical to his having
"forfeited his right to review"

Having concluded in this case that the damages
awarded were excessive and $5,000 would be adequate
conpensation for the incident, Judge Keating had the
di scretionary authority to give the plaintiff the option
of accepting a reduced anmount or a new trial. Once the
plaintiff agreed to entry of judgnment, accepted paynent
and caused the court records to be marked "Paid, Settled
and Satisfied" the entire litigation cane to a conpl ete
concl usi on.

In Podolski v. Sibley, 12 M. App. 642, 647, 280 A 2d 294

(1971), Judge Oth simlarly observed for this Court:

Moreover, the Court of Appeals has held that the
plaintiff's acceptance of the |esser ambunt is a bar to
revi ew.

(Enmphasi s supplied).
B. An Amelioration in the Case of a Cross-Appeal

A doubl e-barreled anelioration from the harshness of such
revi ew forecl osure occurred in 1990. On July 1, Chapter 428 of the
Acts of 1990 anmended Maryl and Code, Courts and Judici al Proceedi ngs
Article, 8 12-301 by adding the provision:

In a civil case, a plaintiff who has accepted a
remttitur may cross-appeal fromthe final judgnent.
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The preanble to Chapter 428 recited that the bill was for "the
pur pose of authorizing a plaintiff who has accepted aremttitur in
a civil case to cross-appeal fromthe final judgnent of the circuit
court."”
On Septenber 4, the judicial branch joined the |egislative
branch in the anelioration process, as the Court of Appeals filed

its opinionin Surratt v. Prince George's County, 320 Md. 439, 458-

61, 578 A.2d 745 (1990). Deemng themto be excessive, the trial
judge ordered aremttitur of two conpensatory damages awards. "In
the event the plaintiffs did not accept the remttitur, the judge
ordered a new trial on danages only." 320 MJ. at 457-58. The
plaintiffs reluctantly accepted the remttitur and cross-appeal ed,
foll ow ng an appeal by the defendant on other grounds.

The defendant argued that the plaintiffs, by accepting the
remttitur, were barred from appealing the reductions in the
awards. Inwiting for the Court of Appeals, Judge Adki ns stressed
the di fference between the posture of the plaintiffs as appellants
and their posture as cross-appellants.

The County argues that Mryland appellate courts

have consistently held that "a Plaintiff's acqui escence

in an Order for remttitur and acceptance of the |esser

ampunt is a bar to appellate review. \Wat the County

asserts is, in a sense, correct. The cases cited contain
holdings to that effect. This seens to be the conmon

law, and probably the mpjority rule, at |east where

unchanged by statute or rule of court. See Annotation,

Party's Acceptance of Remttitur in Lower Court as

Affecting Hs Right to Conplain in Appellate Court as to

Ampunt of Danmges for Personal Injury, 16 A L.R 3d 1327
(1967 & 1989 Supp.).
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We have explained the principle upon which the
general rule in Maryland is based: "a voluntary act of
a party which is inconsistent with the assignnent of
errors on appeal normally precludes that party from
obtaining appellate review" In analyzing that
expl anation, we focus on the adverb "normally" for it
suggests that under sone circunstances the general rule
may not apply. The "normal" situations in which the rule
precl udi ng appeal has been i nvoked are those that involve
an _appeal by the plaintiff with none by the defendant.
That was the procedural posture in Kneas, Wl ker, and

Turner, all supra. But that is not the procedural
posture of the case before us, for here the defendant
appeal ed. Only after that had occurred did the
plaintiffs cross-appeal. Thus the issue here, as noted

by the Court of Special Appeals, Surratt, 80 M. App. at
417 n.2, is one of first inpression in Mryl and.

320 Md. at 458-59 (enphasis supplied).

Judge Adkins then analyzed the case law from around the
country and the recognized principle that "the purpose of the
remttitur procedure [is] to allowthe plaintiff to choose between
a reduced judgnent on the one hand and the di sadvant ages i nvol ved
in a new trial or an appeal on the other."™ 320 MI. at 459. An
appeal by the defendant denies a plaintiff his advantage of repose
and the overwhel m ng majority view of the national case lawis that
the plaintiff should not, in such a circunstance, be precluded from
appel | at e count er punchi ng. The Court of Appeals adopted that
posi tion.

W find the logic of these cases persuasive. The
result they produce is fair, and consistent with judicial
econony, for the rule they espouse tends to nmke a
def endant who has benefitted from a remttitur think
carefully before he or she notes an appeal. W hold that

a plaintiff who has accepted a remttitur nmay Cross-
appeal if the defendant in the case has noted an appeal
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at |l east when the plaintiff has not accepted paynent of
t he reduced judgnment and filed an order of satisfaction.

320 Md. at 461 (enphasis supplied).
It was the fortuitous status of an aggrieved plaintiff as a
cross-appellant that permtted him to challenge a court-coerced

remttitur in Baltinore Harbor v. Ayd, 134 M. App. 188, 199, 759

A.2d 1091 (2000), and Baltinore Harbor v. Ayd, 365 Md. 366, 780

A 2d 303 (2001). In the Court of Appeals opinion, 365 Ml. at 375
n.4, Judge Battaglia noted this limted exenption from the
forecl osure of an appeal.

Al though a plaintiff who accepts aremttitur would
ordinarily be barred from seeking appellate review, see
Kneas v. Hecht Conpany, 257 Md. 121, 123-24, § 12-301 of
the Courts and Judicial Proceedings Article of the
Maryl and Code (1974, 1998 Repl. Vol.) states that "a
plaintiff who has accepted a rem ttitur may cross-appeal
fromthe final judgnent." Wen BHC appeal ed the j udgnent
of the Circuit Court to the Court of Special Appeals, it
opened the door for Ayd's cross-appeal. See Surratt v.
Prince George's County (holding that "a plaintiff who has
accepted a remttitur may cross-appeal if the defendant
in the case has noted an appeal).

(Enmphasi s supplied).

Absent an appeal by the defendant, even a massive reduction of
a punitive damages award was not, and still may not be, appeal abl e
by the aggrieved plaintiff if he agreed to the remttitur rather

than suffer a new trial
C. But What of Plaintiffs Who Are "Outside the Box"?
Until 1998, all of the appellate opinions discussing a

plaintiff's entitlement to appeal a reduction of an "excessive"
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award involved situations "inside the box" of the plaintiff's
either 1) having agreed voluntarily toaremttitur or 2) suffering
a new trial as a consequence of not agreeing. |In that year, the

Court of Appeals decided Bowden v. Caldor. After acknow edgi ng

that it had "never discussed or decided this precise question with
regard to an award of punitive damages,” 350 Md. at 43, it held
that "Article 23 of the Declaration of R ghts does not require a
court, when it reduces a punitive damages award for excessiveness,
to give the plaintiff the option of a newtrial,"” 350 Mil. at 47.
It thereby created for the first tinme, in practical effect if not
in absolute theory, a totally new class of potentially aggrieved
plaintiffs, who were "outside the box" of having acquiesced in a
remttitur.

Al'l of the pre-1998 case | aw concerning 1) the forecl osing of
a right of direct appeal and 2) the limted exenption from that
foreclosure in the context of a cross-appeal, therefore, had no
pertinence to the case of plaintiffs who had not in any way agreed
to or acquiesced in the court-ordered reduction of the awards.
There was no articul ated precedential rationale either for denying
or for permtting appeals of reductions by such non-acquiescing
plaintiffs. For non-acqui escing plaintiffs, Miryland was faced
with a question that had never been addressed.

After holding that a trial court, "when it reduces a punitive

damages award for excessiveness" is not required "to give the
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plaintiff the option of a newtrial," Bowden v. Caldor, 350 Ml. at

47, the Court went on to add that "the court, in its discretion

may grant a new trial option, [even if] it is not required to do
so." If the trial court chooses to offer (threaten) a new trial
and the plaintiff chooses a "voluntary"” remttitur instead, the

pre-Bowden v. Caldor rationale foreclosing a plaintiff's direct

appeal (withits limted exenption fromforeclosure in the case of

the cross-appeal) woul d appear to be unchanged.

Bowden v. Caldor Did Not Address Appealability

It m ght be suggested that Bowden v. Caldor itself is a sub-

silentio decision that direct appeal s by non-acqui escing plaintiffs
are perm ssible, but a close ook at the case history refutes any
such suggestion. An award of punitive damages at an earlier trial
had been vacated and remanded to the trial court for "the sole
pur pose of cal cul ati ng punitive danages" based on three rather than

five predicate offenses. Caldor v. Bowden, 330 M. 632, 663, 625

A .2d 959 (1993). At the retrial, the "recalculating” petit jury
upped the punitive damages award from $350,000 to $9, 000, 000.
Believing that the mandate fromthe Court of Appeals established,
as a matter of law, a $350,000 "cap" on the subsequent award, the
trial judge accordingly reduced the award to that anount. The
plaintiff had not been asked to agree to any remttitur.

On direct appeal by the plaintiff, this Court, in an

unpubl i shed opinion, affirmed the reduction by the trial judge.
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Bowden v. Caldor, No. 2056, Septenber Term 1994 (filed May 15,

1996) . This Court was initially troubled by the "procedural
irregularity” of the trial judge's reduction of the verdict w thout
having offered the plaintiff the option of a new trial, but
ultimately concluded that the mandate of the Court of Appeals
obvi ated the need for that normal option.

Initially, we address a procedural irregularity in
the trial court's entry of the reduced judgnent in this
case. Odinarily, remttitur is an option offered to
plaintiffs to avoid a newtrial when the trial judge has
found the verdict returned by the jury to be excessive.
E.q., Banegura v. Taylor, 312 Ml. 609, 624 (1988). In
the instant case, the trial judge sinply "granted" a
remttitur, wthout providing appellant the option of
either accepting the remttitur or having a new tria
ordered. Odinarily, we would have grave doubts about
the constitutionality of such action, given the right to
trial by jury in civil cases contained in Article 23 of
the Maryland Declaration of Rights. See Turner V.
Washi ngton Suburban Sanitary Commin, 221 M. 494, 503
(1960) (Wil e hol di ng practice of remttitur
constitutional, the Court opined that one of the primry
reasons therefor was that "[t]he plaintiff is not obliged
toremt. He has the option of accepting the alternative
and trying the case again."). Nevertheless, because of
the prior mandate of the Court of Appeals, the case at
bar stands on different ground. According to the high
Court's mnmandate, when read in conjunction with its
opi ni on, the sole purpose of the April 1994 proceedi ng
was for the jury to recalculate punitive danages on the
basis of three torts, rather than five.

(Enphasi s supplied).

This Court treated the court-ordered reduction at i ssue not as
a new reduction of a new award on the nerits of its excessiveness
but sinply as a | egal application of the terns of the mandate.

[ B] ecause a punitive danage award on retrial in excess of
what was awarded in the original trial is inconsistent
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with the mandate and opinion of the Court of Appeals,
then it necessarily follows that there would be no
constructive purpose for the trial court to offer
appel l ant the choice between remttitur and a new tri al
because no matter how many new trials were given, a
verdi ct over $350,000 would not be permtted to stand.
Therefore, we conclude that while it was perhaps error,
in the technical sense, for the trial judge to "grant” a
remttitur, rather than providing it to appellant as an
alternative to a newtrial, it was non-prejudicial error
under the particular facts of this case.

After noting that "the [trial] court repeatedly discussed the
constraints of the prior mandate throughout the retrial
proceedi ngs, which it believed conpelled the remttitur,"” we
concluded that there was no "abuse of discretion in granting the
remttitur inthis case, especially in light of the prior mandate."

On certiorari, the Court of Appeals concluded that both this

Court and the circuit court had 1) applied and articulated an
erroneous principle of lawand 2) m sinterpreted t he nmandate of the
Court of Appeals.

Both the Court of Special Appeals and the circuit
court erred in holding that, because of the earlier
appeal, the punitive damages award after a new trial
coul d not exceed $350, 000.

350 M. at 19.

No issue as to the entitlenent of the plaintiff to appeal the

reducti on was before the Court of Appeals in its Bowden v. Cal dor

and t here was no di scussi on what soever as to that subject. It was,
noreover, this Court, and not the Court of Appeals, that had
entertained the appeal in the first instance, albeit wth

m sgi vings and only because we believed the unusual circunstances
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of the earlier mandate required it. The Court of Appeals had no
choice but to correct what it believed to have been a serious
msinterpretation of the law by this Court.
To attenpt to resolve a hitherto wunresolved issue of

appeal ability, therefore, by positing an arguably sub silentio

decision by this Court in an unpublished opinion under bizarre
procedural circunstances woul d be the height of irresponsibility.

Thus, even after Bowden v. Caldor, we were still |looking at a cl ean

slate as to the standing of a plaintiff, who has not agreed to a
voluntary remttitur, to appeal froma court-ordered reduction.

Two years after Bowden v. Caldor, however, this Court decided

Zachair v. Driggs, 135 M. App. 403, 762 A.2d 991 (2000). In

Zachair, an aggrieved plaintiff raised a nunber of issues and the
defendants filed a cross-appeal. Anong the issues raised by the
plaintiff was a challenge to the court-ordered reduction of his
puni ti ve damages award wi t hout his having been given the option of
anewtrial as an alternative to the reduction. In a footnote, 135
Mi. App. at 413 n.6, we took passing notice of the newtrial-option
guesti on.
The court did not offer Zachair the option of a new
trial rather than remttitur of the punitive danages

award, and neither party suggests that it was required to
do so. See generally Bowden v. Cal dor.

We did not discuss appealability and did not recognize any
I ssue with respect toit. W did, to be sure, entertain the appeal

on that issue. The precedential significance, if any, however, of
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perhaps purely inadvertent appellate behavior is always highly
t enuous. The appealability of a court-ordered reduction of a
punitive damages award by a non-acquiescing plaintiff remains a

| egitimate question that deserves to be consciously addressed.

A Non-Acquiescing Plaintiff
May Appeal a Court-Ordered Reduction

The question may now be squarely before us. Borzym does not
enj oy any special appellate entitlenent by virtue of his status as
a cross-appellant as far as the case law is concerned. Nei t her

Surratt v. Prince CGeorge's County, 320 M. 439, 458-61, 578 A 2d

745 (1990), nor Baltinore Harbor v. Ayd, 365 M. 366, 375 n.4, 780

A. 2d 303 (2001), is helpful to him Those cases (and, indeed, al
of the appeal-foreclosure cases and all of the foreclosure-
exenption cases) were focused on the significance of a plaintiff's
having voluntarily agreed to a remttitur. |In this case, Borzym
took no such potentially foreclosing action.

It is nore problematic, however, whether Borzym enjoys any
special appellate entitlenent pursuant to Courts and Judici al
Proceedings Article, § 12-301. That section, by its very ternms,
mght seem to be limted to "a plaintiff who has accepted a
remttitur.” Borzym never accepted a remttitur and was never
asked to do so. On the other hand, commopn sense would strongly
suggest that the Legislature in 1990 intended to extend this right
of appeal, if it were necessary to do so, to aggrieved plaintiffs

generally and sinply failed to anticipate, eight years prior to
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Bowden v. Caldor, that there could ever be a class of plaintiffs

who had suffered a reduction without having agreed to aremttitur.
The phrase "who has accepted a remttitur” could, in 1990, have
been intended nerely to be descriptive of all plaintiffs, and not
a limtation to a special sub-category of plaintiffs. It would
make little sense to permt even acquiescing plaintiffs to appeal,

whi |l e denying such a right to plaintiffs who had not acqui esced.

In any event, in this case Borzym enjoys the unquestioned
right to raise his present conplaint. The present conplaint is,
after all, being raised by way of cross-appeal. It may be that the

source of Borzyms right is 8 12-301. But even if, arguendo, that
should not be the case, we would not hesitate to hold that a
plaintiff who has not voluntarily agreed to a remttitur has the
right to appeal froma court-ordered reduction of ajury's punitive
damages award. We would further hold that the basis for such an
appeal would be a claimthat the trial court abused its discretion
in reducing the award either in the way or in the anmount that it
di d.

It stands to reason that a plaintiff who has been awarded
punitive damages by a jury would have the right, if he has not
ot herwi se waived it, not to have that award, or even a significant
part of it, taken away by the trial court in sone arbitrary or

heavy- handed fashion. Although the earlier case | aw focused nore
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on excessiveness clainms by defendants than on objections to
reductions by plaintiffs and frequently focused on the new tria
aspect of the newtrial-remttitur option, the conmon denoni nat or
thene was that the trial court's actions could be reviewed for an

abuse of discretion.

The Standard of Appellate Review:
Abuse of Discretion

The statenent of the Court of Appeals in Mezzanotte

Construction Co. v. G bons, 219 Ml. 178, 183, 148 A 2d 399 (1959),

that the trial court's actions are "largely discretionary” strongly
inplies that there may be abuses of that discretion.

It is generally recogni zed that a trial court may pass an
order for a newtrial, unless the plaintiff shall remt
a part of a verdict which the court deens excessive. The
granting or refusal of such an order is largely
discretionary with the trial court.

The wording of Leizear v. Butler, 226 Md. 171, 178, 172 A 2d

518 (1961), that the discretionary actions of a trial court wll
"rarely" be reviewed on appeal also suggests that they may
sonetinmes be revi ewed.
[ Whatever may be the rule el sewhere, we find it firmy
established in Maryland that whether the claim be of
excessi veness or i nadequacy the action of the trial court
inallowing or refusing a newtrial will rarely, if ever,
be revi ewed on appeal .

In State, Use of Shipley v. Wal ker, 230 Md. 133, 137, 186 A. 2d

472 (1962), the Court of Appeals equated the "extraordinary
ci rcunstances” that permt appellate review with "an abuse of

di scretion."
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Little need be said as to the claimthat the court
erred in ordering a remttitur upon finding that the
verdict in the admnistrator's suit was excessive. The
granting or refusal of such an order is largely
discretionary with the trial court. It is well settled
that the granting or refusal of a newtrial, conditional
or ot her w se, S not revi ewabl e except under
extraordinary circunstances. W find no abuse of
di scretion in the instant case.

(Enphasi s supplied).
Al though State, Use of Shipley wv. Wal ker equat ed

"extraordinary circunmstances” wth "abuse of discretion,” the

awkward phraseology or linguistic hiccough of Conklin V.

Schillinger, 255 Md. 50, 68, 257 A 2d 187 (1969), and some of the

cases that followed its refrain, seenmed to nmke "extraordinary
ci rcunstances” an i ncrenental requirenent, which is, of course, an
absurdity.
W agree that an abuse of discretion may be revi ewed
by us "under extraordinary circunstances” but we do not
agree with the contention that the trial court abused its
di scretion in this case.

An actual abuse of discretion is ipso facto an "extraordi nary

circunstance.” Oherw se, we woul d be di stingui shing between non-
reviewable ordinary abuses of discretion and reviewable
extraordi nary abuses of discretion. That is just so nuch nunbo-
junbo. Once the case |aw goes on automatic pilot and begins the
i ncantation of a honored mantra, however, one mght as readily try
to edit the Twenty-third Psal m

In Baneqgura v. Taylor, 312 Md. 609, 624, 541 A 2d 969 (1988),

the Court of Appeals reiterated.
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Atrial judge, upon finding a verdict excessive, may
order a new trial unless the plaintiff will agree to
accept a |l esser sumfixed by the court. The granting or
refusal of aremttitur is largely wwthin the discretion
of the trial court. W have said that an abuse of that
di scretion may be reviewed by an appellate court "under
extraordi nary circunstances."”

(Enmphasi s supplied).

I n Al exander v. Evander, 88 Md. App. at 717, this Court picked

up the awkward but nercifully harm ess refrain that,

al though the granting or refusal of a remttitur is
largely within the discretion of the trial court, "an
abuse of that discretion may be reviewed by an appellate
court ‘'wunder extraordinary circunstances.'" (quoting
Banequara v. Taylor, 312 M. 609, 624, 541 A.2d 969
(1988)).

(Enphasi s supplied).

In Franklin v. Gupta, 81 M. App. 345, 362, 567 A 2d 524

(1990), we simlarly stated that, "because of the broad range of
di scretion accorded the trial judge, the decision [to order a new
trial unless aremttitur is agreed to] is reviewable, on an abuse
of discretion standard, only 'under extraordinary circunstances.'"

See also Baltinore Harbor v. Ayd, 134 Md. App. 188, 199, 759 A 2d

1091 (2000).

However awkwardly or redundantly it has been phrased, what
energes is that the decision of a trial court to reduce a punitive
damages award, absent any agreenent to the reduction by the

plaintiff, is reviewable on an abuse of discretion standard. It

was in North v. North, 102 Md. App. 1, 13-14, 648 A 2d 1025 (1994),
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noreover, that Chief Judge Wlner fully explicated the broadly
deferential nature of that standard:

"Abuse of discretion” is one of those very general,
anor phous terns that appellate courts use and apply with
great frequency but which they have defined in nany
di fferent ways. It has been said to occur "where no
reasonabl e person would take the view adopted by the
[trial] court," or when the court acts "w thout reference
to any guiding rules or principles.” It has also been
said to exist when the ruling under consideration
"appears to have been nade on untenabl e grounds,” when
the ruling is "clearly against the logic and effect of
facts and inferences before the court,” when the ruling
is "clearly untenable, unfairly depriving a litigant of
a substantial right and denying a just result,"” when the
ruling is "violative of fact and logic," or when it
constitutes an "untenabl e judicial act that defies reason
and works an injustice."

There is a certain comonality in all of these
definitions, to the extent that they express the notion
that a ruling reviewed under an abuse of discretion
standard will not be reversed sinply because the
appel |l ate court woul d not have nade the sane ruling. The
deci si on under consi deration has to be well renpved from
any center nmark inmagined by the reviewing court and
bevond the fringe of what that court deens mnimally
accept abl e.

(Enphasi s supplied).

The Varying Appellate Postures of the Cases
Reviewing Questions of Excessiveness

A. Defense Motions for Reductions Denied: No Abuses of Discretion

Most of the appellate case |aw dealing with the anmount of a
punitive damages award is not hel pful to Borzym s challenge to the
reduction in this case. More frequently than not, the cases
involve a claimby a defendant either 1) that it was erroneously

deni ed a reducti on of an excessive award or 2) that even a reduced
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award was still excessive. In both Market Tavern v. Bowen, 92 M.

App. 622, 610 A 2d 295 (1992) and Merritt v. Craig, 130 M. App.

350, 746 A 2d 923 (2000), the defendants noved for the trial judges
to reduce all egedly excessive jury awards of punitive danages. 1In
both cases the notions for a reduction were denied. |In both cases
this Court held that the failure of the trial judges to reduce the
awards did not constitute an abuse of discretion.

Nei t her of those cases is helpful to Borzym because our
hol di ngs that reductions were not, as a matter of |aw, conpelled by
no nmeans suggested that, had the trial judge in his discretion
granted the requested reduction, such a reduction wuld, as a
matter of |aw, have constituted an abuse of discretion. A trial
judge is not forbidden to do everything that he is not conpelled to
do. Were it otherw se, by definition there would be no discretion.
That is why a case in an opposite appellate posture, even when
dealing with simlar subject matter, is frequently neani ngl ess as

precedent .

B. Even Reduced Award Still Excessive: Abuse of Discretion

In Al exander v. Evander, 88 Mi. App. 672, 596 A 2d 687 (1991),

t he def endant noved for a reduction of a punitive damages award and
a reduction was granted. On appeal, the defendant nonethel ess

claimed that, even as reduced, the award was still excessive. This
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Court agreed, vacated the award, and remanded for a new hearing
under appropriate, constitutional guidelines.*
C. Reductions Challenged by Plaintiffs: No Abuse of Discretion

In three cases, requested reductions in allegedly excessive
awards were granted by trial judges and plaintiffs challenged the
reducti ons on appeal. In each case, this Court held that the

reducti on of the award was not an abuse of discretion. Franklin v.

Gupta, 81 Md. App. 345, 362, 567 A 2d 524 (1990); Baltinore Harbor

Charters v. Ayd, 134 Mi. App. 188, 198-204, 759 A 2d 1091 (2000);
Zachair v. Driggs, 135 Mi. App. 403, 415-25, 762 A 2d 991 (2000).

Sel f-evidently, these cases are of no assistance to Borzymon his

cross- appeal .

D. No Reduction For Excessiveness Has Ever Been Deemed an Abuse of
Discretion

We have found no case, and Borzympoints us to none, in which
atrial court has ever been held to have abused its discretion in
granting to a defendant a reduction in the anmount of an allegedly
excessive punitive danages award.

The gi st of Borzymis argunent is that the original jury award

of $100,000 "was not excessive" and that, had Judge MQuckian

‘n both Fraidin v. Witzman, 93 Mi. App. 168, 611 A 2d 1046
(1992) and VF Corporation v. Wexham Aviation, 112 M. App. 703,
686 A.2d 647 (1996), defendants had requested reductions and the
requests were denied by the trial judges. This Court vacated the
awards and remanded for new hearings under 1) appropriate
evidentiary rulings and 2) appropriate constitutional guidelines.
Nei ther case is pertinent to our present analysis.
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allowed it to stand, he would not have been in error. Ganting,

arguendo, that that be true, it does not establish that Judge
McGucki an was in error in reducing the award. The fat bell-shaped
curve of discretionary reductions enbraces a broad, broad spectrum
of reductions that are permtted even though they would not, as a
matter of law, be conpelled. As long as he acted on a rationa

basi s, Judge McGuckian had the discretion to reduce the award or
not to reduce the award wi t hout abusing that discretion, whichever

way he went.

The Bowden v. Caldor Guidelines

Bowden v. Caldor, 350 Md. at 26-41, discussed at length a

nunber of "legal principles ... applicable to judicial review of
punitive danages awards for excessiveness"” as "principles of
Maryl and common |aw. " 350 Md. at 26. Although the "list [was] not
i ntended to be exclusive or all-enconpassing,” 350 Md. at 41, and
although the principles were ained at reviewing possible
excessiveness from a defendant's point of view, they are
nonet hel ess relevant in determning whether a trial court was
acting on the basis of reasonabl e considerations when it actually
reduced an award.

Bowden v. Caldor also nmade it clear that its analysis was

pursuant to Maryl and comon | aw principles and not constitutional
due process.

[Tlhe legal principles discussed below applicable to
j udi ci al review of punitive damages awards for
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excessi veness, are set forth as principles of Mryl and
common | aw. Al t hough sonme of these principles may be the
sanme as requirenments i nposed by other courts as a nmatter
of constitutional |aw, we have no reason at this tinme to
consider mninmum constitutional requirenments in this
ar ea.

350 Md. at 26-27 (enphasis supplied).

W will allude to those Bowden v. Caldor principles that are

pertinent to the reduction in this case. One factor is "the degree
of hei nousness” of the defendant's conduct.

[S]inmply because the defendant has engaged in sone
"hei nous" or "egregiously bad conduct”™ does not
necessarily justify a large award of punitive danages.
Under Maryland |aw, engagenent in such conduct is a
prerequisite for any award of punitive danmages.
Accordingly, in determ ning whether the amount of the
award is disproportionate to the gravity of the
defendant's conduct, it is the degree of heinousness
which is inportant.

350 Md. at 27 (enphasis in original).

In assessing heinousness, the Court of Appeals found it
significant that the defendant's "wongful conduct was not life
threatening" and that the plaintiff did not suffer "permnent
physical injury" or "serious |asting effects.”

As heinous as it was, Caldor's nmalicious and

wr ongf ul conduct was not life threatening or the type of

conduct which would likely lead to permanent physical

injuries. There was no evidence in the record that the
plaintiff has suffered any serious lasting effects from

t he events.

350 Md. at 42. Darcars's conduct in this case was "not life

t hreat eni ng. " Borzym suffered neither "permanent physica

injuries" nor "serious lasting effects.”
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Anot her factor is the need for deterrence based on the
continuing nature of the defendant's malicious conduct.

[ Rl epeated or frequent m sconduct of the sane nature,

m sconduct of long duration, attenpts to conceal or

cover-up the msconduct, failure to take corrective

action, and sim lar circunstances, support the deterrence

value of a significant award. "In the absence of a

hi story of nonconpliance wth known statutory

requirenents, there is no basis for assum ng that a nore

nodest sanction would not have been sufficient to

noti vate" proper conduct by the defendant.

350 Md. at 29-30. In this case, there was no evidence of "frequent
m sconduct of the sane nature" by Darcars, of "m sconduct of |ong
duration,” or of a "history of nonconpliance with known statutory
requirenents.”

A third consideration, albeit of only marginal pertinence to
this case, is a conparison of the punitive danages award (the
"civil fine") with the maxinmum fine that could be inposed for
conparable crimnal conduct, in this case, theft. Al though "the
crimnal fine for simlar msconduct is not very pertinent"” in
cases "where the principal sanction [for the «crinme] is
i mprisonment,” 350 M. at 31, it does throw sone light on the
appropriate size of the punitive damages award. Maryl and Code
Art. 27, 8 342(f) inposes a maximumcrimnal fine for grand theft
of $1,000. The original "civil fine" in this case, before it was

reduced, was 100 tinmes the maxi mumcrimnal fine.

Bowden v. Caldor, 350 Mi. at 31, also noted that "[a]nother

appropriate consideration in judicially reviewing an award of
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punitive danmages is to conpare the award with other final punitive

damages awards in the jurisdiction ...." In Al exander v. Evander,

88 Md. App. at 720, Chief Judge Wl ner, after surveying all of the
puni tive damages awards reflected in the appellate case |aw of
Maryl and, had noted, "Mst of the punitive awards to date have been
wel | under $100, 000."

Per haps the nost significant factor considered by Bowden v.
Caldor, 350 MI. at 38-41, was the relationship between the
conpensat ory damages and the punitive danmages.

Whet her a punitive damages award bears a reasonabl e
relationship to the conpensatory damages awarded in the
case, is today generally accepted as a factor to be
considered in judicial review for excessiveness of a
jury's punitive danages award. W agree that this should
be a consideration when a court reviews an award of
punitive damages for excessiveness.

350 Md. at 39. The Court of Appeals also noted, 350 Mi. at 40
n.11, the general relevance, at |east as a rough guideline, of
trebl e danage statutes as throwi ng some |ight on the appropriate
size of a punitive award

Al t hough courts in cases not controlled by statutory
provi sions have not regularly drawn analogies to such
trebl e damage statutes, nonetheless we believe that the
three to one ratio frequently appearing in statutory
provi sions i s some i ndication of public policy concerning
the relationship of nonetary punishnments to actual
damages.

Before the reduction in this case, the punitive damages were
slightly over 23 tines as great as the conpensatory damages. It

was this "di sproportionality between the anmount of the conpensatory
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award and the award for punitive damages” that Judge MGQGucki an
referred to as his prinmary reason for ordering the reduction. Even
after the reduction, the punitive damages were still alnbst six
times as great as the conpensatory damages. In reducing the
punitive damages award agai nst Darcars from $100,000 to $25, 000,
Judge McGuckian did not abuse his discretion.

JUDGMENT AFFIRMED; COSTS TO BE
ASSESSED TWO-THIRDS TO
APPELLANT/CROSS-APPELLEE AND ONE-
THIRD TO APPELLEE/CROSS-APPELLANT.



