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ZONING - CRITICAL AREA PROGRAM

Amendnents to State and county critical area | aws, absent an
express statenent as to prospective or retrospective
application, apply to matters pendi ng and not yet deci ded by
t he agency responsi ble for de novo decisi on maki ng.

When a board of appeals denies an application for a

vari ance, and the property owner has a legal right to build
on the property, but cannot do so without a variance, it is
not sufficient for the Board to state that the owner had not
met its burden of proof. The Board nust explain and give
reasons for its denial of the requested variance.
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Wl liamand Jane Becker, appellants, requested three
vari ances fromthe Anne Arundel County Board of Appeals (the
“Board”), which variances were necessary to construct a hone on
their property fronting on the Magothy River and Park Creek in
Pasadena. In accordance with the Anne Arundel County Charter
(the “Charter”), the requests for variances were initially heard
by the County’s Admi nistrative Hearing Oficer,! and the deci sion
was subsequently appealed to the Board.? The Board conducted a
hearing de novo® on the variance requests. |n addition to
appel l ants, participants at the hearing were Anne Arundel County,
through its O fice of Planning and Zoni ng, and protestants
Ri chard Roeder, Jr., Al an Cohen, Ross Koch, M chael Warner, Ron

Baker, Gary Koch, and James Franz, collectively appellees.* The

18535 (b) provides that “the Admi nistrative Hearing Oficer
may grant variances from and nake speci al exceptions to the
zoning | aws, regul ations, ordinances or resolutions.”

“The Charter 8536(a) and (c) provide that an appeal may be
taken to the Board by any person aggrieved by the decision and a
party to the proceedi ngs of the Adm nistrative Hearing Oficer.
According to the Board’ s opinion, the Hearing O ficer (1) granted
a conditional “nodified variance to permt a dwelling with | ess
buffer;” (2) granted a conditional variance “to permt a dwelling
with | ess setbacks than required and with disturbance to steep
sl opes;” and, (3) granted a conditional variance “to permt
installation of a septic systemw th | ess buffer and di sturbance
to steep slopes.”

3The Charter 8603 provides that “[a]ll decisions by the
County Board of Appeals shall be made after notice and hearing de
novo upon the issues before the Board.”

‘Anne Arundel County, represented by its County Attorney,
filed a brief supporting all but one of appellants’ contentions.
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Board deni ed the variances, and pursuant to 8§ 604 of the Charter,
appel lants tinely appeal ed the Board' s decision to the Grcuit
Court for Anne Arundel County. After a hearing, the circuit
court, by nenorandum opi ni on and order dated June 16, 2006,
affirmed the Board’ s decision, denying appellants’ requested
variances. This appeal followed. W shall reverse the circuit
court’s judgnent and remand to circuit court with instructions to
vacate the Board s decision and remand to the Board for further
proceedi ngs consistent with this opinion.
Factual Background

I n Novenber 1998, appellants purchased two adj oi ning parcels
of land | ocated off of Trails End Road in Pasadena. Parcel 1
consists of 1.60 acres and is inproved with a dwelling in which
appel lants reside. Parcel 2 consists of 0.67 acres, or 23,136
square feet, and is undevel oped. Both parcels front on the
Magothy River, with a small portion of Parcel 2 fronting on Park
Creek. The zoning classification of both parcels is “R2,"
residential, and both parcels are designated |imted devel opnent
areas under the County’s “critical area” program See Anne
Arundel County Code (the “Code”), Art. 28.° Appellants wished to
build a home on Parcel 2 and, if possible, sell the existing hone

on Parcel 1.

°*Now codified in Article 18; see “Applicable Law
di scussion, infra.



Some tine in 1999, appellants initiated an investigation
into building a two-story ranch style hone on Parcel 2.
Utimately, with the approval of the Ofice of Planning and
Zoni ng, the proposed structure was to consist of 2,499 square
feet of living space with 1,755 devoted to the first floor and
744 devoted to the second floor. Additionally, a 529 square foot
t wo- car garage was proposed, bringing the total area of the house
to 3,028 square feet. The interior of the house was to consi st
of 3 bedroons, with 2 guest bedroons on the second floor, and
with the master bedroom and the majority of the |iving space on
the first floor. The asserted reason for the larger first floor
living space was that Ms. Becker has Lyne Di sease.

Appel l ants |l earned that Parcel 2 is a |egal buil dable
existing lot,® but that due to the property’s close proximty to
tidal waters, the entire parcel is within the Chesapeake Bay
Critical Area, which subjects it to certain regulations. Parce
2 is described as irregularly shaped, |ikened to a “pork chop.”
It consists of a |ow grassy area that is not suitable for
bui I ding, a sandy beach, and a wooded area. The parcel is also
af fected by steep slopes adjacent to the shoreline. At its
wi dest point, Parcel 2 is only 122 feet. Consequently, 97% of

the property is located within the 100-foot critical area buffer.

®Parcels 1 and 2 are lots in the platted subdivision of The
Park at North Shore. In 1983, the County recogni zed that parcel
2 was a legal buildable |ot.
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As there is no suitable portion of |and for building outside of
the buffer zone due to the topography of the Iand, the |lot can
not be devel oped w t hout obtaining variances fromthe strict
requi renents of the zoning ordinance and critical area program

After appellants purchased Parcel 2, they sought approval
fromthe Health Departnment to put a septic systemon it; however
Parcel 2 did not pass soil percolation tests. Percolation tests
on Parcel 1 were successful, and consequently, appellants’ hone
bui | der proposed using a portion of Parcel 1 for the septic
di sposal area. The septic system would be subject to a recorded
easenent, and would punp from Parcel 2 to a nound system | ocat ed
on Parcel 1. Pursuant to this plan, the Health Departnent
approved construction of a house on Parcel 2, not to exceed 2,500
square feet of living area.

Due to the location of the septic systemas well as a
potable well located in the northwest portion of Parcel 2, the
geographi c constraints, and existing flood plains, appellants
contend that their proposal for the placenent and configuration
of the house on Parcel 2 is the nost reasonabl e option.

In 2003, before undertaking to devel op Parcel 2, appellants
applied for three variances seeking relief fromthree provisions
of the Code, specifically Article 28, 881A-104 (a)(1l), 1A-105
(d), and 2-405(a)(3). Article 28, 81A-104 (a)(1) provided that

“there shall be a m ni nrum 100-foot buffer |andward fromthe nean



hi gh-water line of tidal waters, tributary streanms, and tida
wetlands . . . .” Appellants’ proposed dwelling would be | ocated
44-feet fromthe shoreline; thus a variance of 56 feet fromthe
critical area buffer was request ed. Article 28, 81A-105 (d)
provi ded that “[d]evel opnment on sl opes of 15% or greater as
nmeasur ed before devel opnent is not permitted in limted and
resource conservation areas unless the project is the only
effective way to maintain or inprove the stability of the slope .

.7 In order for appellants to install the septic system the
steep sl opes on both Parcel 1 and Parcel 2 would have to be
“tenporarily” disturbed, requiring a variance. Article 28, 8§82-
405(a) (3) provided that “[e]ach lot in an R2-Residential District
shall have . . . a rear yard that is at least 25 feet deep.”
Appel l ants’ proposal allowed for a rear yard of 15 feet to the
property line abutting Trails End Road; thus, a variance of 10
feet to the rear yard setback requirenments was requested. The
first two requests were for variances fromthe critical area
program The request for a variance fromthe setback requirenent
was a request under general zoning requirenents, not a request
under the critical area |aw

On April 28, 2004, and Septenber 1, 2004, the Board
conduct ed hearings on appellants’ variance requests. At the
heari ngs, appellants presented testinony and exhibits in support

of their requests for variances. A summary of the rel evant



evi dence fol | ows.

M. Becker testified that in the area surroundi ng Parcel 2,
there are hones ranging in size from1, 700 square feet up to
9,000 square feet. He stated that there were only one or two
homes in the area smaller than the home he proposed to build. On
di rect exam nation, he stated that he wanted to build a
retirement honme for hinself and his wfe, who has “chronic Lyne
D sease and we wanted to have a handi cap accessible home with a
mast er bedroomon the first floor.” Wen exam ned by the Board,
and asked why he and his wife would not instead try to renodel
t he existing house on Parcel 1 to suit their needs, M. Becker
responded “[well, we really don't |Iike the design of the house,
the style of the house. 1It’s not handi cap accessible the way it
is. And there’'s too many stairs. But primarily we just don’'t
i ke the house. We'd like to build our own little dream house,
if youwll.” M. Becker also testified that in 2002, both he
and Ms. Becker cleared sonme “sticker bushes” on their property
wi th hand cli ppers.

Appel l ants submtted as an exhibit a “revised” floor plan
that was smaller than the plan for which they had originally
applied. The revised plan included a smaller garage and reduced
decks. Additionally, sonme covered porches were renoved. M.
Becker testified that the requested variances woul d not

substantially inpair the use and devel opnent of adjacent



properties because they were already devel oped.

Paul M1l er, accepted by the Board as an expert in |and
surveying, testified that without the variance all ow ng
appellants to build within the 100-foot buffer, appellants would
not be able to build a house on Parcel 2. He stated that
appel l ants requested the m ni mum necessary to be able to build on
Parcel 2. He stated that appellants’ plan should not have any
adverse inpact on water quality, and that it was not contrary to
the intent of the critical area program On cross-exam nation,
M. MIller admtted that if the garage was renoved and the first
floor of the house was nmade smaller, there would be | ess of an
inpact to the critical area, and | ess of a variance would be
required.

Thomas Brown, Jr., appellants’ honme builder, testified that
a parking pad could be built in lieu of a garage and, if the
house was narrowed and el ongated, |ess of a variance would be
needed.

Ri chard Sellers, an environnental engi neer who prepared the
critical area report for Parcel 2, testified that the proposed
house was sited at the “proper point on the property,” and the
granting of the variances would not be contrary to the spirit and
intent of the critical area program

On August 17, 2005, the Board issued a nmenorandum opi ni on

denyi ng appel lants’ requests. 1In pertinent part, the opinion



provi ded as foll ows.

Devel opnent within the Chesapeake Bay
Critical Area . . . has been the subject of
much | egislative effort and protection by the
CGeneral Assenbly. Despite several court

deci sions that sought to | essen the power of
the Critical Area Regul ations, the CGeneral
Assenbly responded directly to these court
deci sions and in each case has subsequently
strengthened the Critical Area Regul ations.
The current Critical Area variance criteria
are very strict. The statute requires the
Board to presune that the requested

devel opnent activity does not conformto the
general purpose and intent of the Critical
Area Program See, Maryland Annot ated Code,
Nat ural Resources Article, Section 8-1808
(d)(2)(i). Additionally, “unwarranted
hardshi p” is defined as “w thout a vari ance,
an applicant woul d be denied a reasonabl e and
significant use of the entire parcel or |ot
for which the variance is requested.”
Enphasi s added. (enphasis added in
original). To qualify for a variance to the
Critical Area criteria, an applicant mnust
neet each and every one of the variance
provisions. See, id., Section 8-1808
(d)y(4)(ii). An applicant nmust al so prove
that if the variance were denied, the
appl i cant woul d be deprived of a use or
structure permtted to others in accordance
with the Critical Area Program See, id.
Section 8-1808 (d)(4)(iii). Gven these
provi sions of the State criteria for the
grant of a variance, the burden on an
appl i cant seeking a variance is very high.

The State statute requires that | ocal
jurisdictions adopt a programto protect the
Critical Area. Anne Arundel County’s |oca
Critical Area variance programcontains 12
separate criteria. See, Code, Article 3,
Board of Appeals, Section 2-107. Each of
these individual criteria nust be net. |If
the applicant fails to nmeet just one of these
12 criteria, the variance is required to be
deni ed.




(enphasi s

(enphasi s

(enmphasi s

bot h added and in original).

* * *

An applicant for a variance to the Critical
Area Program nust neet each and every one of

the variance criteria. |f an application
fails to neet even one of the criteria, the
vari ance nust be denied. |In the instant

case, we find that the [appellants] have
failed to neet their burden of proof
regardi ng several of the variance
criteria.l?” Thus, a variance cannot be
granted in this appeal.

added) .

Most significantly, the [appellants] failed
to prove to this Board that the variances
requested are the m ni num vari ance
necessary!®® to afford relief to the
applicant. See, id., Section 2-107 (c)(1).
The [appel | ants] are requesting sufficient
variances to construct a home having a
footprint of 1,700+ square feet . . . . The
testimony . . . revealed that a 1,700 square
foot house is significantly |larger than the
smal | est house in the nei ghborhood.
Therefore, the [appellants] proposal to
construct a larger than mnimal (for this
nei ghbor hood) hone on this property that is

consuned by sensitive environnmental features.

added) .

The Health Departnent has limted the
devel opnent capability of the site to a hone

™To conplete the analysis of this request,

find that

the Petitioners have net their burden regard

of the Critical Area variance criteria, specifically,
107 (b)(4) (i), (b)(4)(ii), and (c)(2)(i). Therefore,
di scussion of these points is not necessary.”

8 This is a factual

m nds can

di sagree. Wtness the mnority on this dec

clearly disagrees.”

we specifically

I ng sever al
Section 2-
further

determ nati on[s] whereby reasonabl e

si on, which



havi ng no nore than 2,600 square feet of
living space due to the difficulties with
septic capacity on this property . . . .
Interestingly, the applicants have proposed
the construction of a 2,500 square foot hone.
There was no expl anation why 2,500 square
feet of living area was necessary. W are

| eft wondering, why not 2,490 square feet,
2,200 square feet or 600 square feet?

* * *

Addi tionally, why not construct a home with a
footprint smaller than 1,700 square feet? |If
the structure had a snaller footprint, it
woul d result in |less inpervious coverage on
the property and | ess encroachnent into the
buffer. The [appellants] offered no
probative evi dence on this point.[®° Since
the County Code permts residenti al
structures in the R2 district up to 35 feet
or 2.5 stories tall, the [appellants] could
construct a dwelling conprising 2,500 square
feet over two stories with a footprint of

1, 250 square feet (a decrease of nore than
25%

The tidal waters of the Chesapeake Bay and
its tributaries (and required buffer thereto)
and steep sl opes heavily inpact this
property. Wth such environnentally
sensitive properties, the State and County
regul ations require that the variance be the
absol ute m ni num necessary to grant relief
and avoi d an unreasonabl e hardshi p.

* * *

To obtain a variance (and, therefore, devel op
at all), the applicant nust prove that the
request is the mninmum— not sinply |ess than

°“The Petitioners noted that one of the property owners has
Lynme di sease, which inpacts her health. However, the variance
standards require that the focus nmust be on the physical

characteristics of the |and — not the physi cal
the humans that m ght inhabit the |and.”
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woul d be permitted on lots not inpacted by

t he environmental factors, such as the

| argest house in this i medi ate nei ghbor hood.
The [appellants] seemto rely on several

| arge homes in the nei ghborhood as evi dence
of the “mnimal” nature of their request. W
find that the existence of larger homes (in
this case up to 9,000+ square feet) is not
probative on this point . . . . The evidence
fromthe applicant was sinply not
satisfactory to this Board to require the
concl usion that the proposal neets the

m nimumrequirenent. As a rem nder, mninmm
means e.g. “of, consisting of, or
representing the | owest possible anmount or
degree perm ssible or attainable . . . .7

The [appel | ants] contend that the proposed
hone represents a nodest request; however,

t he request nust be the m ni num necessary in
order to neet the Code standard. Also, what
may be a nodest hone on property w thout
restrictions becones an overwhel m ng
proposition for this narrow, waterfront
property with steep slopes and known to be

i nundated with water. The [appellants’]
failure to adequately address this issue,
results in the burden of proof not being net.

W specifically reject any argunment that this
Board shoul d determ ne the m ni num vari ance
necessary to afford relief to this or any
other applicant. It is not the burden of
this Board to determ ne what variance woul d
be the m ni num necessary to afford relief to
an applicant. The State |aw places this
burden of proof and persuasion firmy on the
shoul ders of an applicant for a variance.
See, Maryl and Annot ated Code, Nat ur al
Resources Article, Section 8-1808 (d)(3).

The revised State law requires the Board to
presune that the requested devel opnent does
not conformto the general purpose and intent
of the Critical Area Program This
presunption is a difficult burden to
overcone. The [appellants] failed to present
adequate testinony to convince the Board that
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the grant of the variance would be in harnony
with the general spirit and intent of the
Critical Area Program See, [Code], Section
2-107 (b)(5)(ii). The site plan and
testinmony reveal . . . a house with a mninmm
square footage of 2,500 . . . and a 22 by 22
foot garage, a parking pad, and two decks on
site. The justification for the anount of

di sturbance was sinply that this anount woul d
permt the [appellants] to construct the
desired dwelling unit. However, this
property is heavily inpacted by environnent al
constraints that have been protected under
both State and County regul ations. Neither
the land nor the inpacting |egislation
require the construction of a 2,500 square
foot house with two decks and a two-car
garage. The [appellants] nerely want these

t hi ngs.

The comment letter fromthe Critical Area
Comm ssion provided a general statenent of no
objection, but failed to provide any evidence
that was significant to this Board. The
Board finds that the variance woul d adversely
affect water quality and adversely inpact
fish, wildlife or plant habitat within the
Critical Area through the |arge amount of

i mpact to this site. See, id., Section 2-107
(b)(5)(i). Again, it is the applicant’s
burden of proof to show that these points
have been nmet. Here, the [appellants] have
sinply failed to nmeet their burden.

The [appel | ants] woul d al so not be denied a
right commonly enjoyed by others in the
Critical Area if the variance requested were
denied. See, id., Section 2-107 (b)(2).

QO hers do not have the right to construct a
3,000+ square foot structure and rel ated
facilities within the buffer and with rel ated
facilities within steep sl opes when there is
no need for such a heavy inpact. Simlarly,
the grant of such a large variance to permt
the hone the [appellants] desire would confer
a special privilege on this applicant. See,
id., Section 2-107 (b)(3). The request nust
be mnimzed to avoid conferring a speci al
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privil ege.

We concl ude that the proposed construction
woul d substantially inpair the appropriate
use of devel opnent of the neighboring
property. See, id., Section 2-107
(c)(2)(ii). This construction would greatly
i mpact this property and the environnent.
The amount of devel opnent of this site has
not been mnimzed. Wthout nore evidence,
we conclude that the use or devel opnent of
adj oi ning parcels could be inpaired by the
grant of the variance.

Simlarly, the [appellants] failed to provide
adequat e evi dence that the granting of the
request ed vari ance woul d not be detri nental
to the public’'s welfare. See, id., Section
2-107 (c)(2)(iv). As discussed in this

opi nion, the Board has serious concerns
regardi ng the inpacts of the requested
variance on the Critical Area, adjacent
properties and the public at large. The

[ appel | ants] have not sought to mnimze this
vari ance request. The [appellants] have al so
failed to show that the Critical Area w |

not be unnecessarily inpacted and that the
water quality, fish, wildlife or plant

habitat wll not be inpacted by this

vari ance. This case is sinply one of

I nsufficient proof to show that the

[ appel | ants] have net their burden of proof.
Since the [appellants] failed to convince the
Board on these points, the request nust be
deni ed.

To reiterate, it is the burden of an
applicant to prove that they nmet each and
every one of the variance criteria. The
failure to neet just one of those criteria
requires that this Board deny the requested
vari ance. The General Assenbly has nade
abundantly clear, time and tinme again, that
the Critical Area nust be protected and that
requests for variances have a very high
standard of proof

We shal |l suppl enent our discussion wth additional facts as
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necessary.
Contentions

Appel | ants contend that the Board:

1) applied an incorrect and illegal standard in requiring
appellants to prove that the requested variances were the
“absol ut e m ni num necessary;”

2) failed to make reasonabl e accommodati ons for Ms.
Becker’s physical disability;

3) erred in ignoring the overwhel m ng evidence presented by
appellants in favor of the variances and interjecting its own
subj ective views of appellants’ proposal into its decision;

4) ignored the substantial evidence supporting each of the
variance criteria rendering its decision arbitrary and
capricious; and,

5) erred in “taking” appellants’ property w thout just
conpensati on.

The County supports appellants’ contentions except for the
| ast one, with which it disagrees. The County al so contends the
Board erred in applying the wong | aw.

The individual appellees, who opposed the variance

applications, support the Board' s decision.



Discussion

1. Applicable Law

A. State Law

Before we address the nerits of appellants’ contentions, we
shal | address the County’s contention that the Board applied
i napplicable law. The County asserts that the Board incorrectly
applied a presunption that the requested use did not conformto
t he purpose and intent of the Critical Area Program because,
while that presunption was added to the State law in 2004, it was
not added to the Code until My 12, 2005. Further, the County
argues that the Board incorrectly stated that appellants had to
satisfy each of the 12 variance criteria, as opposed to

considering them as a package, pursuant to Lewis v. Dep't of

Natural Res., 377 Md. 382 (2003). We disagree and shall explain.

The State Critical Area Program provides that its purpose is
to establish a resource protection programfor the Chesapeake and
Atlantic Coastal Bays and their tributaries. Maryland Code (2000
Repl. Vol . & Supps. 2002-2006), 8§ 8-1801 (b)(1l) of the Natural
Resources Article (“N.R”). The programwas inplenmented “on a
cooperative basis between the State and affected | ocal
governments, with [ ocal governnents establishing and inplenenting
their programs in a consistent and uniform manner subject to
State criteria and oversight.” N R § 1-1801 (b)(2).

When the State Critical Area Program was adopted, a |oca
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jurisdiction could choose whether to adopt a |ocal program |f
it did not, the State Critical Area Conm ssion was directed to
adopt a programfor that jurisdiction. 1In either event, the
program had to conply with the criteria in NR §8 8-1808. see
N. R. 88 8-1809 and 8-1810. Section 8-1808(d) sets forth the
requirenents for granting a variance fromthe critical area
requi renents. Those requirenents include a finding that a
failure to grant a variance would result in unwarranted hardship
to the applicant. Prior to 2002, the Court of Appeals decided

Bel voir Farns Honeowner’'s Ass’'n, Inc. v. North, 355 Md. 259

(1999) (holding that the “unwarranted hardshi p” standard was | ess
restrictive than the constitutional taking standard and neant the
deni al of the reasonable and significant use of the property);

Waite v. North, 356 Md. 31 (1999) (holding that the determ nation

of unwarranted hardship was the determ native factor in granting
a variance and all other factors constituted gui dance and could

not be construed individually); and Mastandrea v. North, 361 M.

107 (2000) (holding that the Board did not have to consider
whet her denyi ng the variance woul d have deni ed reasonabl e and
significant use of the entire lot, but rather whether denying the
vari ance woul d have deni ed reasonabl e and significant use of the
buffer).

In 2002, the General Assenbly anended the State | aw, see

2002 Laws of Maryland, chapters 431 and 432, by enacting the
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substance of Senate Bill 326 and House Bill 528, effective June
1, 2002. The anmendnents were to “be construed to apply only
prospectively and may not be applied or interpreted to have any
effect on or application to any variance application for which a
petition for judicial review of a decision to grant or deny a
vari ance under a local critical area programwas filed before the
effective date” of the Act. N.R 8§ 8-1808(c) sets forth the
requi renents for the prograns adopted by | ocal jurisdictions.
Subsection (c)(xiii) provided that a program had to include

provi sions for granting a variance in accordance with regul ations
adopted by the Critical Area Conm ssion, as set forth in COVAR
27.01. 11, and subsection (d). The anmendnents to subsection (d)
provided that, (1) in order to grant a variance, the Board had to
find that the applicant had satisfied each one of the variance
provisions, and (2) in order to grant a variance, the Board had
to find that, without a variance, the applicant woul d be deprived
of a use permtted to others in accordance with the provisions in
the critical area program The anmendnent did not change the

definition of “unwarranted hardshi p” as defined by Belvoir Farns,

Wi te, and Mastandrea, but it added a requirenment that in

considering an application for a variance, the Board should

consi der the reasonabl e use of the entire parcel or lot for which

1°COVAR 27.01. 11 sets forth the requirenents for granting a
vari ance.
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the variance is requested. The preanbles to the bills expressly
stated that it was the intent of the General Assenbly to overrule
recent decisions of the Court of Appeals, in which the Court had
ruled that, (1) when determning if the denial of a variance
woul d deny an applicant rights comonly enjoyed by others in the
critical area, a board nay conpare it to uses or devel opnent that
predated the critical area program (2) an applicant for a
vari ance may generally satisfy variance standards rather than
satisfy all standards; and, (3) a board could grant a variance if
the critical area program woul d deny devel opnent on a specific
portion of the applicant’s property rather than considering the
parcel as a whol e.

In 2003, the Court of Appeals decided Lewi s, supra. Lew s
was decided under the law as it existed prior to the 2002
anendnents, see 377 Mil. at 418, and held, inter alia, that (1)
Wi th respect to variances in buffer areas, the correct standard
was not whet her the property owner retained reasonabl e and
significant use of the property outside of the buffer, but
whet her he or she was bei ng deni ed reasonabl e use within the
buffer, and (2) that the unwarranted hardship factor was the
determ native consideration and the other factors nerely provided
the board with guidance. 1d. at 419-23.

Not wi t hstandi ng the fact that the Court of Appeals expressly

stated that Lewis was decided under the law as it existed prior
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to the 2002 anendnents, in 2004 Laws of Maryl and, chapter 526,
the General Assenbly again anended State | aw by enacting the
substance of Senate Bill 694 and House Bill 1009. The Ceneral
Assenbly expressly stated that its intent in anmending the | aw was
to overrule Lewi s and reestablish the understandi ng of
unwar rant ed hardship that existed before being “weakened by the
Court of Appeals.” 1In the preanbles, the General Assenbly
recited the history of the 2002 anendnents and the Lew s
deci sion. The anmendnent changed the definition of unwarranted
hardship to nean that, “w thout a variance, an applicant woul d be
deni ed reasonabl e and significant use of the entire parcel or |ot
for which the variance is requested.” The anmendnent al so created
a presunption that the use for which the variance was bei ng
requested was not in conformty wth the purpose and intent of
the Critical Area Program See 8 8-108 (d)(2)(i). The anmendnent
becane effective June 1, 2004. The effective date provision
sinply stated that the | aw took effect on that date, w thout
further conment as to its prospective or retrospective
appl i cation.
B. County Code

Prior to May, 2005, the County critical area |aw appeared in

Article 28, 88 1A-102 to 1A-112. Article 3 contained provisions

applicable to the Board, including 8§ 2-107,' governing

118 2-107 now appears in Article 3, § 1-207.
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variances. In the case sub judice, the County asserts that it
did not adopt the State created presunption, as outlined above,
until My, 2005.'2 That is not correct. |In fact, the County
Counci| approved Bill 65-04, which was subsequently enacted on
Oct ober 25, 2004. See 2004 Laws of Anne Arundel County. The
ordi nance, inter alia, anmended 8 2-107 (b) to provide: (1)
unwarranted hardship is as defined in NR 8§ 8-1808 (d)(1), i.e.,
applies to the entire parcel, (2) aliteral interpretation of the
law wi Il not deprive an applicant of rights commonly enjoyed by
others as permtted in accordance with the provisions of the
Critical Area Programw thin the critical area, and (3) adopted
t he presunption contained in NNR § 8-1808 (d)(2), i.e, the
presunption that the devel opnent activity for which a variance is
requi red does not conformw th the general purpose and intent of
the Critical Area Program The ordi nance becane effective 45
days after its enactnent, on or about Decenber 9, 2004. As a
consequence, as of Decenber 9, 2004, the County had expressly
i ncorporated the 2002 and 2004 anmendnents to the State law, with
possi bly one exception, as we shall discuss bel ow.

In this case, appellants filed their variance applications
in 2003. As stated previously, the Board conducted de novo
proceedi ngs on April 28 and Septenber 1, 2004. The Board issued

its decision on August 17, 2005.

2County’s Brief, footnote 5.
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The County points to 8§ 18-2-101 (b), contained in the
current County Code. That section provides that Article 18,
i.e., the zoning article formerly found in Article 28, “applies
to all pending and future proceedings . . . except that: (1) an
application for a special exception or variance filed on or
before April 4, 2005 shall be governed by the law as it existed
prior to May 12, 2005 for the special exception or variance as
approved . . . .7

To the extent the County understands this to nean that al
of the provisions of the 1985 Code, excludi ng anendnents
effective prior to May 12, 2005, apply to proceedi hgs on
applications for variances filed before April 4, 2005, we
di sagree. W read 8§ 18-2-101(b) to nean that the law in
exi stence as of May 11, 2005 governs applications filed on or
before April 4, 2005. Contrary to the County’s assertion,
al t hough the County Code was not anended i mmedi ately after the
State anended the |aw in 2002 and 2004, the substantive changes
in the State | aw were expressly incorporated into the County code
prior to May 12, 2005, again with possibly one exception.

C. Prospective versus retrospective application

General |y, absent an express statenent to the contrary by an
enacting |l egislative body, changes to both State and County | and
use laws, affecting the status of property, apply to matters that

are pendi ng and not yet decided by the agency responsible for de
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novo deci sion nmaking. See Holland v. Wodhaven Bldg. &

Devel opnent, Inc., 113 Ml. App. 274 (1996). In Holland, we

reviewed the principles applicable to determ ni ng whether a
change in the | aw operates prospectively only and, if not, to
what extent it operates retroactively. |d. at 282-88. The use
of the terns prospective and retroactive, standing al one, may be
confusi ng because, as applied, a change in the | aw nay have an
effect that could be described as either or both. Utimtely,
the application of a change is a question of |egislative
intention subject to the requirenments of procedural due process
and noninterference with vested rights. [d.

In this case, the legislative history makes it clear that
the General Assenbly’' s desire was for the changes in the State
|l aw to take effect as soon as possible. Except for the 2002
anmendnent to the State statute — which expressly prevented
application to matters pending judicial review - not to matters
pendi ng before Boards — there was no express provision in either
t he 2002 or 2004 amendnents which woul d make a change in the | aw
i napplicable to pending proceedings. Al of the changes in the
State law in this case affected the requirenents for obtaining a
vari ance, thereby affecting the zoning status of property | ocated
within the critical area. The changes did not regul ate conduct
or affect events that had occurred prior to effective dates and

whi ch had caused rights to accrue. See, e.g., VWashington
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Subur ban Sanitary Commi ssion v. Riverdale Heights Volunteer Fire

Co., Inc., et al., 308 Md. 556, (1987). Nor does this case

present a situation in which a decision was made based on
existing law, and the question is whether a change in the | aw
affected that decision. This is because, as stated above, the
Board’ s proceedi ngs were de novo. Thus, each change applied to
pendi ng proceedings as of its effective date, see, e.g., Powell

v. Calvert County, 137 Mi. App. 425 (2001), rev’d, 368 Mi. 400

(2002), and all of the changes to the critical area |laws were
effective prior to the Board s decision in 2005. Additionally,
appel l ants had acquired no vested rights. See id.
D. Preemption

Wth respect to the exception in the 2004 anendnent to the
County Code, nentioned above, one of the anendnents to the State
| aw was to expressly state that an applicant had to fulfill all
of the criteria for a variance. For reasons that are unclear,
the County did not expressly anend its |aw, even as part of the
May, 2005 Code, to state that an applicant had to neet all of the
criteria in Code § 2-107

To provide a context for further discussion of the possible
exception, we shall review general principles of preenption.
There are three types of preenption: express, inplied and by

conflict. Talbot County v. Skipper, 329 Mi. 481, 487-88 (1993).

Clearly, the first two do not apply here. Rather than preenpting
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the field, the General Assenbly has done the opposite — created a
cooperative system See NNR 8 8-1808. Nevertheless, a charter
county such as Anne Arundel county, whether enpowered under M.
Const., Article 25A, 8 5 — the “Express Powers Act” — and/or, as
here, under a specific statute, may not enact |aws that conflict
with the State law. See Skipper, 329 MI. at 487 n. 4 (stating
that a “local ordinance is pre-enpted by conflict when it
prohibits an activity which is intended to be permtted by state
law, or permits an activity which is intended to be prohibited by

state law.”); Belvoir Farns, 355 MiI. at 273 (stating that the

“Express Powers Act, generally bestows upon a county, as to those
enuner at ed powers, the sane powers in respect to |ocal |aws, as
the State woul d ot herwi se have, provided that the county’s
enactnents do not conflict with public general |aws.”); Holnes v.

Maryl and Recl amation Associates, 90 Mi. App. 120, 142 (1992)

(stating that “counties are subject to the legislature’ s control,
and where legislation conflicts with local law, the state | aw
prevails.”). NR 8 8-1801 (b)(2) provides that the State
criteria are mandatory, and | ocal prograns are subject to them
Thus, the criteria contained in § 8-1808, including the criteria

for granting a variance, are nandatory.

The only question, therefore, is when - not if - a county
program that is not in conpliance with the State criteria, is
i nval i dated. The nonconpliance can occur, either by enacting a
provi sion inconsistent with the State criteria, or by failing to
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enact a provision required by the State criteria. Section 8-1809
(g) provides that local jurisdictions are required to review and
propose anendnents to their prograns at |east every six years.
Section 8-1808 (lI) provides that, if a |local programconflicts
with the State law, the Critical Area Conm ssion may notify the
jurisdiction of the deficiency, and within ninety days, the
jurisdiction is required to submt a proposed change to correct
the deficiency. The above sections, and 8§ 8-1810 as well, are
directed at prograns as a whole, including |ocal nmaps. There is
no express direction in the State law with respect to the
applicability of anmendnents to the mandatory criteria in 8§ 8-
1808, and when such anmendnents are effective in each jurisdiction
subject to the State Critical Area Program G ven the CGeneral
Assenbl y’ s express goals, which include uniformty, it is
unlikely that it intended to permt a jurisdiction to ignore
changes in the mandatory requirenents for up to six years, the

|l ength of tinme between mandatory reviews. See, cf., Wrton Creek

Marina, LLC v. Claggett, 381 M. 499 (2004).

We need not decide that issue directly, however, because the
| anguage in the County Code, as of the end of 2004, was
consistent with the State criteria, to the extent that it
expressly adopted it, and with respect to the one exception,

i.e., no express statenent that an applicant had to neet all of
the criteria in Code 8§ 2-107, the Code was not expressly
inconsistent with the State criteria. The Board interpreted the

Code as requiring conpliance with all of the criteria, and thus,
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it interpreted it as being consistent with the State | aw

Accordingly, the Board applied the correct |aw

2. Standard of Revi ew

Substantial evidence
Adm ni strative agency decisions are not set aside unless the

decision is arbitrary, illegal or capricious. Mrtiner v. Howard

Research & Dev. Corp., 83 Ml. App. 432, 441 (1990). 1In

determ ning whether a decision is arbitrary, illegal or
capricious, a review ng court nust decide whether the question
before the agency was fairly debatable. 1d. An issue is fairly
debatabl e if reasonabl e m nds could have reached a different

concl usion on the evidence, and if the conclusion is supported by

substantial evidence in the record. Stansbury v. Jones, 372 M.

172, 182-83 (2002); see Howard County v. Dorsey, 45 Md. App. 692,

701 (1980) (“The ‘fairly debatable’ test is analogous to the
‘clearly erroneous’ standard commonly applied under [Rule 8-131
(c)]. A court must consider all of the evidence before the
zoning authority; the decision is ‘fairly debatable if it is
supported by substantial evidence on the record taken as a

whol e.”) (other citations omtted)); Bd. of County Commirs for

Cecil County v. Hol brook, 314 M. 210, 218 (1988) (stating that

if the issue is fairly debatable, the matter is one for the
Board’ s judgnment and shoul d not be second-guessed by an appell ate

court.)). “In regards to findings of fact, the court cannot



substitute its judgnent for that of the agency and nust accept

t he agency’s conclusions if they are based on substanti al
evidence and if reasoning mnds could reach the sane concl usion
based on the record; when review ng findings of |aw, however, no
such deference is given the agency’s conclusions.” Layton v.

Howard County Bd. of Appeals, 171 M. App. 137, 173-74 (2006)

(guoting Hayfields, Inc. v. Valleys Planning Council, Inc., 122

Md. App. 616, 629 (1998) (other citations omtted)). Substanti al
evi dence has been defined as “such rel evant evidence as a
reasonabl e m nd m ght accept as adequate to support a

conclusion.” Snowden v. City of Baltinpre, 224 M. 443, 448

(1961). The “resolution of conflicts in the evidence is left to
t he agency and, where inconsistent inferences my be drawn, the
agency is left to draw the inference.” Layton, 171 M. App. at
174 (citing Bulluck v. Pel ham Wod Apartnents, 283 Ml. 505, 513

(1978)). The test for reviewing the inferences drawn is

reasonabl eness, not rightness. Snowden, 224 M. at 448.

On the other hand, a review ng court may not uphold an
agency’s decision if a record of the facts on which the agency
acted or a statenent of reasons for its action is |acking.

Mortinmer, 83 MI. App. at 441 (citing Board of County Commirs for

Prince George’s County v. Ziegler, 244 M. 224, 229 (1966).

Wthout this reasoned analysis, a review ng court cannot
determ ne the basis of the agency’ s action. Mortiner, 83 M.

App. at 441. If the agency fails to neet this requirenent, the



agency’ s decision may be deened arbitrary. [d. (citation
omtted). “Findings of fact nust be neaningful and cannot sinply
repeat statutory criteria, broad conclusory statenents, or

boi l erplate resolutions.” Bucktail, LLC v. County Council of

Tal bot County, 352 Md. 530, 553 (1999).

3. The Present Case

A.  The Board’s Findings
i. Standards for granting or denying variances

As pointed out by the County, there are different criteria
that must be net for “ordinary” or “general” zoning variances and
critical area variances. Article 3, § 2-107 of the 1985 Code,
applicable at the time of the denials of appellants’ variance
requests, and which is now found in Article 3, 8 1-207, without
substanti al change, governs the granting or denying of both types
of variances by the Board.

Article 3, 8 2-107, entitled “Standards for granting
variance,” provided, in part:

(a) The County Board of Appeals may vary or nodify the

provisions of Article 28 of this Code when it is

all eged that practical difficulties or unnecessary

har dshi ps prevent carrying out the strict letter of

that article, provided the spirit of |aw shall be

observed . . . . A variance may be granted only after
det er m ni ng:

(1) that because of certain uni que physi cal
conditions, such as irregularity, narrowness, or
shal | owness of |ot size and shape, or exceptional
t opogr aphi cal conditions peculiar to and inherent in
the particular lot, there is no reasonable possibility
of developing the ot in strict conformance with this
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article; or

(2) that because of exceptional circunstances
ot her than financial considerations, the grant of a
variance is necessary to avoid practical difficulties
or _unnecessary hardship, and to enable the applicant to
devel op such | ot.

(b) For a property located in the critical area, a
variance to the requirenents of the County critica
area program nmay be granted after determ ning that:

(1) due to the features of a site or other
circunstances ot her than financial considerations,
strict inplenentation of the County’'s critical area
programwould result in an unwarranted hardship to the
appl i cant;

(2) aliteral interpretation of [ COVAR 27.01] or
the County critical area program and rel ated ordi nances
will deprive the applicant of rights commonly enjoyed
by other properties in simlar areas within the
critical area of the County;

* * *

(4) the variance request:

(i) is not based on conditions or
circunstances that are the result of actions by the
applicant; and

(ii) does not arise fromany condition
relating to |land or building use, either permtted or
non- conf orm ng, on any nei ghboring property; and

(5) the granting of the variance:
(i) will not adversely affect water quality
or adversely inpact fish, wildlife, or plant habitat
within the County’'s critical area; and

(ii) will be in harnmony with the general
spirit and intent of the County critical area program

(c) A variance may not be granted under subsection (a)
or (b) of this section unless the Board finds that:



(1) the variance is the mninum variance necessary
to afford relief;

(2) the granting of the variance will not:

(i) alter the essential character of the
nei ghbor hood or district in which the lot is |ocated,

(ii) substantially inpair the appropriate use
or devel opnent of adjacent property;

(iii) be contrary to acceptable clearing and
replanting practices required for devel opnent in the
critical area; or

(iv) be detrinmental to the public welfare.

(enmphasi s added).

Subsections (a) and (c) relate to general zoning variances,
and subsections (b) and (c) relate to critical area variances.
The amendnents to the County Code, effective in Decenber, 2004,
have to be engrafted on these provisions.

As previously nentioned, appellants requested 3 vari ances:
(1) fromart. 28, 1A-104 (a)(1l), the 100-foot buffer requirenent;
(2) fromart. 28, 1A-105 (c), which prohibits devel opnent on
steep slopes; and, (3) fromart. 28, 2-405 (a)(3), the 25-foot
rear yard setback requirenment. The variance request relating to
the buffer was for the house and connection of the septic system
The variance request for the steep slopes was for the septic
system Both of these requests were for variances fromthe
stringent critical area law. The request for a variance fromthe
set back, however, is a request under the nore |enient general

zoning requirenments. As indicated above, the criteria for a
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general zoning variance and the criteria for a critical area
variance are not the sane. |In denying appellants’ requests,
however, the Board nade no distinction between the two.

The County argues that by failing to differentiate between
t he setback variance and the critical area variances, and failing
to make separate findings as to each variance, the Board “I| eaves
the applicant to guess at what variance proposals . . . mght
eventual ly neet with Board approval.”

W agree that the Board shoul d have distingui shed between
the critical area variance and the setback variance, even though,
because Parcel 2 was |ocated 97% w thin the 100-foot critical
area buffer, appellants would not be able to build w thout both
the critical area variances and the setback variance. A
meani ngf ul Board explanation is especially inportant when, as
here, a house can be legally built on the property in question,
but not w thout variances, and a potential constitutional taking
is a serious concern. Separate findings by the Board, and
expl anation of those findings, will facilitate mnmeani ngful
judicial review and/ or advise appellants of the basis for the
Board’ s decision so they can nmake an inforned decision as to
future action.

Aside fromthe above, appellants and the County argue that
t he Board s deci sion was not supported by substantial evidence

and its findings were otherw se inadequate. Appellants aver that



the Board “either failed to make factual findings or ignored the
overwhel m ng evidence in the record relating to the remaining
factors in rendering its decision.”

W reiterate that appellants had the burden of neeting al
of the requirenents contained in 8 2-107 (b) and (c) as to the
critical area variances, and they faced a presunption, i.e., the
presunption that the devel opnent activity for which a variance is
required did not conformto the general purpose and intent of the
Critical area Program Appellants had the burden of production
and the burden of persuasion to overcone the presunption. See 8
8-1808 (d)(3)(1).

As stated and outlined above, § 2-107 (b) and (c), as
amended, set forth the criteria that nust be nmet in order to
obtain a variance fromthe critical area zoning regulations. 1In
denyi ng appel l ants’ requests, the Board found that appellants had
in fact met their burden of proof with respect to § 2-
107(b)(4) (i) (that the hardship was not self-created); (b)(4)(ii)
(not caused by a condition on neighboring property); and
(c)(2)(i) (it would not alter the essential character of the
nei ghborhood). The Board further found, however, that appellants
woul d not be deprived of rights comonly enjoyed by others
pursuant to (b)(2); that appellants would be granted a speci al
privilege pursuant to (b)(3); that the variance would affect

water quality, fish, wildlife and habitat pursuant to (b)(5)(i);



t hat appellants had not net their burden of showi ng that the
variance was in harnony with the spirit and intent of the County
program pursuant to (b)(5)(ii); that the variance would
substantially inpair the use or devel opnment of adjacent
properties pursuant to (c)(2)(ii); and that appellants had not
met their burden of showing that it would not be detrinmental to
the public welfare pursuant to (c)(2)(iv).

W note that we can find no evidence or reasonable
i nferences to be drawn fromthe evidence to support certain of
the Board s conclusions. Specifically, we did not see evidence
of an adverse inpact on water quality, or that the use would
I npair the use or devel opnent of the adjacent property. |In fact,
the adjacent properties are already devel oped. Furthernore, the
Board did not nake a specific finding regarding 8§ 2-107 (b) (1),
i.e., regarding the specific topographical features of the
property. That said, however, it was appellants’ burden to
present evi dence and overcone the presunption as to all of the
requi renents.

ii. Mninmm necessary

The Board s ultimate conclusion was that appellants had not
met their burden of showi ng that the request was the m ni mum
necessary to afford relief. Appellants argue that the Board
applied an incorrect standard in applying an “absol ute m ni mum

necessary” as opposed to a “m nimum necessary” standard and that



the evidence did not support the Board s finding. Furthernore,
appel l ants and the County argue that the Board did not take into
account M's. Becker’s disability.

W note that the Board did use the word absolute at one
point in its opinion, but in context it seenms clear that the
Board knew the correct standard. On remand, we are confident the
Board will articulate and apply the correct standard.

There was evi dence that appellants’ proposed house was not
the smallest or the largest in the area, but was closer to the
smal l est. There was some evidence acknow edgi ng that the
configuration of the house could be changed, which would result
Iin a lesser inpact. For instance, on cross-exam nation, Pau
MIller stated that if the house was made snaller, there would be
| ess of an inpact on the critical areas and | ess of a variance
woul d be required. Thomas Brown stated that the house could be
built with a parking pad in lieu of a garage, and the breakfast
area and kitchen could be smaller. He also stated that if the
house was el ongated or if nore square feet were devoted to the
second story, appellants would require |less of a variance.

The question of whether the variances were the m ni num
necessary mnmust be consi dered, however, in the context of the
pur pose of the proposed construction, recognizing that appellants
are entitled to build sonme type of reasonable structure. There

was no finding by the Board as to appellants’ reasonabl e needs,



or reference to evidence, and why the proposed structure was not
the m ni num necessary to neet those needs.®® On renand, the
Board nust provide an expl anati on.

Appel I ants conplain that the Board “failed to consider Ms.
Becker’s physical disability and failed to grant any
accommodation as required by the | aw based on her physical
limtations.” M. Becker testified that his wife has chronic
Lyne di sease and that they wanted to build a honme w th handi cap
access. Qur review of the record did not reveal any evidence of
an existing disability, however, or any evidence as to Ms.
Becker’s future health needs, other than the inplication that she
woul d require handi cap access. M. Becker also stated that he
and Ms. Becker did not like the honme in which they were
currently living. There was al so evidence that Ms. Becker had
engaged in clearing bushes fromthe property.

The Board, in a footnote, acknow edged that Ms. Becker has
Lynmes’ s Disease, “which inpacts her health.” The Board stated,
however, that the variance standards focus on “the physica
characteristics of the | and-not the physical characteristics of
the humans that mght inhabit the land.” (enphasis in original).

On renmand, in determ ning whet her appellants’ proposal net
the variance criteria and, specifically, whether appellants would

be deni ed reasonabl e and significant use of the entire Parcel 2,

3The Board nmade no credibility findings adverse to
appel | ant s.
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the Board nust consider appellants’ likely disability, if any,

and rmake appropriate findings. See Mastandrea v. North, 361 M.

107, 136 (2000).
B. “Taking” Without Just Compensation
An unconstitutional “taking” of property is generally
proved when a “regul ation deprives a property owner of al
econom cal ly beneficial or productive use of |land.” Belvoir

Farnms, 355 Md. at 282 (citing Lucas v. South Carolina Coastal

Council, 505 U S 1003, 1015 (1992)). Appellants argue that

w t hout the variances, the property cannot be devel oped for
residential construction suitable to their needs. The Board s
deci si on, however, does not preclude all economcally beneficial
or productive use of the land. Rather, the Board concl uded t hat
appel l ants’ specific variance requests did not satisfy the
applicable criteria and, based on the evidence, with adequate
findings as to appellants’ needs and adequate explanation as to
how they can be net, a denial could be upheld.

At sone point, however, assum ng new and different
variance requests in the future, a denial of variances would
effect an unconstitutional taking. Under the circunstances of
this case, the Board s opinion is deficient, and we shall direct
that the matter be remanded to the Board. On renand, the Board
may receive additional evidence, if offered by any or all of the

parties. The Board nust provide a statenent of reasons for its



deci sion that go beyond repeating the words in the Code, and
whi ch include references to the evidence, so as to enable the
parties to nake reasonabl e decisions, if the variance requests
are denied, and to permt neaningful judicial review, if that is
request ed.

A statenment by the Board that it is not persuaded that the
m ni nrum necessary standard has been net is not a statenent as to
why it has not been nmet, wth reference to the evidence. The
situation before us is not one in which an adm nistrative body
has discretion to performor not performsonme act. In that
situation, depending on the circunstances, a failure to be
per suaded by the party having the burden of persuasion may be a
sufficient explanation by the agency for its failure to act. In
this case, the Board has an obligation to grant or deny vari ance
requests. |If an applicant establishes conpliance with the
applicable criteria, that applicant is entitled to the variance.
The Board has the obligation to determ ne conpliance, but the
result is not discretionary; the result flows fromthe
determ nation. Thus, whether it grants or denies the requested
variance, the Board has an obligation to explain its decision.

JUDGMENT REVERSED.
CASE REMANDED TO THE
CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY
WITH DIRECTIONS TO
VACATE THE DECISION
OF THE BOARD AND TO
REMAND THE MATTER TO
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THE BOARD FOR
FURTHER PROCEEDINGS
CONSISTENT WITH THIS
OPINION. COSTS TO
BE PAID FIFTY PER-
CENT BY APPELLANTS
AND FIFTY PERCENT BY
THE INDIVIDUAL
APPELLEES.



