JULY 2000 MARYLAND BAR EXAMINATION
REPRESENTATIVE GOOD ANSWERS

QUESTION 1

OnMay 1, 1998, Clem, afiveyear old child, waskilled when struck by acar driven by Alex at
or near the intersection of Vine and Myrtle Streetsin Littleton, Somerset County, Maryland.

Alex and hiswife, Beth, were returning to their Maple Street home at approximately 1:30 p.m. on
that date. Alex had stopped at theintersection of Vine and Maple and made aleft hand turn. He entered
Maple Street, traveling at gpproximately 10 miles per hour when Clem, who was playingwith severa other
children on the sdewalk, ran into the street and was struck by theright front wheel of Alex’svehicle. A
policeinvestigation, including an accident reconstruction, established that Clemwasattemptingtogoto his
home located immediately across Maple Street from where the group of children were playing. In
statements to the police, both Alex and Beth stated that neither saw the child run into the street and that
Alex had stopped his car immediately when he “felt the car hit something.”

Alex promptly reported the accident to his liability insurance carrier, Statewide Insurance Co.

Following theaccident, Clem’ sparents, Hal and Wilma, sent aletter to Alex accusing him of gross
negligencein connection with theaccident. They also attempted to have Alex’ sdriver’ slicenserevoked
by sending numerouswritten communicationsto the Motor Vehicle Administration. They spray painted
thewords“childkiller” onthesdewalk infront of Alex’ shouse. They assailed both Alex and the police
inlettersto theloca newspaper andin callsto Alex’ sneighbors. Theofficia investigative report concluded
that Alex was not responsible for Clem’ s death.

On September 15, 1998, Alex was hospitaized suffering from depression, hypertensonand amild
stroke. He was released several days later and is currently on medication.

On February 2, 1999, Hal and Wilmaretained Lou, aMaryland attorney, to file suit against Alex
for the wrongful death of Clem. Lou obtained awritten employment agreement which provided for a
contingent fee of 1/3 of any recovery obtained by settlement and 40% if suit wasfiled. He gavewritten
noticeto Statewide of hisrepresentation, and on March 1, 1999, filed awrongful desth action against Alex.

On March 21, 1999, without consulting or informing Lou, Hal and Wilma contacted Statewide
Insurance Company’s adjuster inquiring about possible settlement. After a series of telephone
conversations, Statewide, through its agent, agreed with Hal and Wilmato pay $50,000 in full and fina
settlement of the wrongful death suit. Hal and Wilma signed awritten release of Alex and hisinsurer,
together with awritten certification prepared by Statewide' sadjuster that Hal and Wilmahad discharged
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Lou astheir attorney. Lou received no fee.

In light of these facts:

A. Do Alex and Beth have any legal recourse against Hal and Wilma for their activities
subsequent to the accident?

B. Does attorney Lou have a cause of action against Statewide for fees as a result of the
settlement with Hal and Wilma? Explain fully.

REPRESENTATIVE ANSWER 1

A. Alex has saverd causes of action availableto him againg Wilmaand Hd, including possbleclams
for intentiond infliction of emotiond distress, libel, fal selight, dander and negligent infliction of emotiona
digtress. Thelibe and dander claims have the strongest foundation of thesefive. Beth, on the other hand,
only has potential claims for slander and loss of consortium, with neither case being particularly strong.

Alex’sclamfor libe may arisefrom H & W’ swritten communications to the MV A, the spray
painting of the sdewak and the | ettersto the newspaper. Libe is permanently memoridized defamation.
Therequirementsfor adefamation dlam indude a satement made by the defendant which is published with
damages, falsity and fault. Thelettersto both the MV A and the newspaper were statements made and
sgned by H & W, and the spray painting, while presumably unsigned, remains a statement made by the
defendants. All three were published, because they were communicated to at least one other person.
Damages here exist from apermanent memoriaization of each of thesewritings. The tougher part of the
andyssariseswith thefadsty and fault requirements. Whilethefadsty requirement may be satisfied factudly
through the investigative report clearing Alex, the fault or bad faith requirement is atougher element to
provefactudly. However, thetotality of the factsincluding the reports conclusions and the perastent and
incendiary manner of H & W’ s actions makes a strong case for fault.

Slander containsthe same dementsaslibel, with anotable difference that dander, becauseitisnot
permanently memoridized, requires proof of damages The calsto Alex’sneighbors qudify as published
statements, and thefasity and fault eement analysisisthe sameasfor thelibel tort, but proving damages
may bedifficult. If Alex’ shospitalization can bedirectly traced to the statements, then he can maintaina
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slander action.

AnIIED cam requires outrageous conduct by the defendant causing severe emotiona distressto
thePlaintiff. IIED’s generally disfavored, but the public, continuing and harassing natureof H & W’s
actions satisfy the outrageous conduct prong, and the conduct was done with clear intent. Alex’s
hospitalization provides evidence of severe distressif it can be linked with H & W’ s actions.

A fdselight claim requires statements by the defendant which are published and tend to severely
affect the plaintiff’ s character and reputation. Itisnoted earlier, the statementsby H & W are published
and the accusation of “child killer” is certainly injurious to Alex’s reputation.

An NIED claim may arise for Alex if he can show that the hospitalization was a physical
manifestation of his distress from Defendant’s acts, alikely scenario given their contemporaneousness.

Beth'sloss of consortium would have to be based on the short time Alex was hospitalized, an
unlikely causefor damageswith such anincidental stay unless he can show commensurateloss of intimacy
from Alex.

B. Attorney Lou does not have acause of action againg Statewidefor hisfeesasaresult of settlement
with Hal and Wilma.

Theright to settle belongsto the client and not the attorney. Hal and Wilma settled with Statewide
without informing Lou and signed awritten release with Alex and Statewide and discharged Lou astheir
attorney.

Statewide Insurancedid not retain Lou and since they did not retain him he does not have acause
of action against them. Hehasaproper cause of action against Alex and Beth for the reasonable val ue of
his services as he was not fired for cause.

REPRESENTATIVE ANSWER 2
A. Alex and Beth have several options regarding legal action against Hal and Wilma.

Firg, A & B cansueH & W for intentiona infliction of emotiond distress(I1ED). Inorder to show
[IED, A & B must show that H & W intentiona or recklesdy acted in an extreme and outrageous manner
because of severe emotional distressto them. In this case, the most reasonable people would think that
H & W’ s harassing behavior of trying to have A’ slicense revoked, spray painting their sidewalk and
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constantly writing negative lettersabout A and caling hisneighborsis extreme and outrageous. Plus, H
& W definitdy acted with at least recklessness and may haveintended to cause distressto A & B. Findly,
A suffered severe distress because he was hospitalized and suffersdepression, etc. If A can provethat
these conditionsare directly related to the actsof H & W they would have aclaim for I1ED. Also, B can
get damages for loss of consortium under these facts.

A & B may aso haveadefamation clam against H & W. To show defamation, A & B must show
that H & W madefasedefamatory statementsto third partieswith actua malice. Also, A & B may have
to show damages. Inthiscase, H & W definitely made defamatory statementsto others(i.e., neighbors,
newspapers) dlegingthat A wasa* child killer.” Furthermore, A & B may beableto show thefdsity since
A wasfound not libel for Clem’ sdeath. A & B can probably a so show actual malicebecauseH & W
seem to have made these statements with areckless disregard as to whether A was actually at fault.
Regarding damages, because the defamationisnot libd (i.e. not in written form), A & B may haveto show
damages. However, becauseH & W areaccusing A of an awful crime, it may be dander per se, inwhich
case damages need not be shown. Inany event, A can probably show somelossto hisreputation. If the
letters to the newspaper are considered libel, then no damages need be shown.

In addition, A & B can sueH & W for placing them in afalse light. Here, H & W made
widespread statements about A & B that cast A asaruthless child killer, so the elements seem to be
satisfied.

Findly, A & B may haveanintruson clam if ordinary peoplewould consder H & W’ sactionsas
an offensive intrusion into A & B’smental or physiological seclusion.

B. Lou may not haveaclam directly against Statewide for fees, but he can proceed agansg H & W
pursuant to their written fee agreement.

Generaly, because Sknew that H & W were represented by Lou, Statewide should not contact
H & W directly totry to settle. However, inthiscase, H & W contacted Statewide and initiated settlement
talks. Statewide probably should haveinformed Lou, or told H & W toinvolve Lou, but ultimately H &
W havethefind say regarding accepting the settlement. Thus, they could cometo a settlement agreement
with Statewide.

L ou may have somerecourse against Statewide because Statewide prepared the certification that
Louwasno longer H & W’ slawyer. However, if H & W represented to Statewide that they had fired
Lou, then Lou would haveto proceed against H & W. Lou could try to argue that Statewide tortuoudy
interfered with Lou’ scontract withH & W. Lou will arguethat Statewide knew of the contract because
Lou had sent Statewide notification of hisrepresentation. However, Lou will have to show that Statewide
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purposefully acted in away to disrupt the contract relationship that L had withH & W. Inthiscasg, it
seemsthat H & W were the onesto disrupt the contract relationship. Under these facts, Lou has no cause
of action againg Statewide but isprobably entitled to thefar vadue of thework that hedid for H & W prior

to settlement.
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QUESTION 2

Retro, asmall rural county deep in the hills of Western Maryland, has an elected school board.
Inthe recent el ection three of the five memberselected ran ona*“returnto traditional values’ platform.
They have proposed several measureswhich cause the superintendent of schools some concern. Among
their proposals are the following:

A. Each public session of the Retro County School Board shall begin with prayer.

B. Each morning all students shall stand, salute the flag of Retro County, and recite a pledge of
allegiance to the county, state and country.

C. Bible study shall be included as part of all literature classes.

D. The Ten Commandments shal be posted where they can be plainly seen by al students of Retro
County High School. Tofacilitatether plan, the three members of the Board intend to purchase with their
persond fundsasmdl plat of land just acrossthe street from the school’ s main entrance on which to place
the “ Commandments.”

As an experienced Maryland attorney, write a memo to the superintendent addressing the
issues raised in each of the above proposals.

REPRESENTATIVE ANSWER 1

The following is my memorandum as requested discussing relevant legal issues in relation to
your four recent proposals.

A. Prayer to begin Board session.

The main legal issue here involves a possible violation of the incorporation clause of the First
Amendment. While this does not seem to evidence a sect preference, | would advise you that you were
to mandate a particular type/denominational prayer, you may open yourself to argument that the prayer
discriminates based on religious sects, and thus would only be upheld if necessary to achieve a
compelling government objective. Thisisadifficult standard to meet. Even if the prayer is sect neutral,
the Supreme court has devised athree part test to assess whether the state action involves any
impermissible advancement of religion.

First, the measure must have a secular purpose. Y ou have only told me that the Board wishes

areturn to “traditional values,” but you are probably going to need a more convincing argument that this
measure has a secular purpose.
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Second, the primary effect must be one that neither advances or inhibits religion. Again, absent
astronger justification than “traditional values’ | would say that you would be hard pressed to argue
that the primary effect here is not to advance religion.

Finally, you must demonstrate that the law does not foster an excessive entanglement with
religion. Thiswould not appear to be the case as no religions institution is being regulated or affected
by the law.

| would also advise you not to make prayer mandatory. See First Amendment freedom of
speech issues discussed in Part B, infra.

B. Pledge/Salute.

Y our main potential problem here involves the first amendment provision on freedom of speech
which also includes the freedom not to speak. Also, the flag salute is symbolic conduct that would
probably be considered speech in this context. Thus, if you are going to compel the students to engage
in this activity, it might be argued that this provision is a content based regulation on speech, and is thus
subject to strict scrutiny. Y ou would need to show that the law adopts to achieve a compelling
government interest. We may be able to argue that having children say the pledge would make them
better citizens and more respectful of their country. Thisis probably not sufficient to pass strict scrutiny.
Thus, you would have to allow students who do not wish to participate to refrain from doing so.

Also, you might be challenged here under afree exercise clause by students with religious
objections, but thisis not a good argument as the provision is generally applicable, and any burden on
religion isincidental.

C. Bible Study.

Thisissue presents a closer question. Likeissue A the provision would likely be challenged on
first amendment religious incorporation grounds. However, unlike A, you would have a much better
argument that thisis a secular purpose - to engage in literature study. Also, if the study is approached
academically rather than an incul cating fashion, you would have a good argument that the primary effect
is academic study rather than advancing religion. For the reasons discussed in, there appears to be no
excessive entanglement with religious issues here.

D. Posting of Ten Commandments.

With this provision, unlike the previous three, there is a preliminary issue of whether there
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would be state action involved. The First Amendment prohibitions only apply to government conduct.
Arguably, there would be no government conduct here because the land being used is being purchased
on a private basis through personal funds. There might be a counter argument that because the
purchasers are school board members, and seem to be acting pursuant to an agenda developed in
relation to that position, that thisis government conduct. Nevertheless, | would suggest that a court
would likely find no government action here.

Nevertheless, in the event that state action isfound, | would suggest that this provision would
probably fail the three prong Lemon test, unless the Board can provide some reason other than
“traditional values’. Also, thiswould probably constitute a sect preference as the Ten Commandments
are uniquely Judeo-Christian in nature.

REPRESENTATIVE ANSWER 2

The School Board cannot require a session to begin with prayer. The establishment clause as
applied through the Fourteenth Amendment, preventsany state actor from unnecessarily and excessively
entanglement with state resources (time, money, or other) in the active promotion or implicit
acknowledgment of areligiousmessage, doctrineor teaching. Requiring school board meetings, obviousy
adtate act of serving apublic function, to open with aprayer implicitly acknowledges and perhaps even
openly promotes the prayer makers religion upon nonparticipating members of the community at the
meeting. Thisisclearly impermissible under the Federal and Maryland Constitutions.

This same problem arises in teaching Bible study and aliterature class. If done strictly asan
elective we might be able to argue separation of our curriculum from Bible doctrine (though | should note,
even then, our chancesaredim at best). By requiring al our studentsto participate in Bible study, even
asa“nonrdigious’ literary study, we excessvely entangle state resources and the very religious questions
our constitutions proscribe us from entertaining.

Posting the Ten Commandments, even in the original Hebrew in any public school, clearly and
excessvely entanglesthe state actor with religiousdoctrineand isthusimpermissible. The Board members
seem aware of thisasthey collectively seek to place their display on private property acrossthe street from
theschool. Whilecrafty, thisideadill fails. The Board members may use private/persona funds, but they
cannot sidestep the purpose of theact - to fulfill acampaign promiseand create thisdisplay. They cannot
divorcethemselvesfrom their public roles as school board membersand as such, state actors. Nor can
they deny theintent that the display be clearly visblefrom the school. Thedisplay will beuncondtitutiond.

The pledges are better and outsi de the establishment clause asthey serve avalid secular purpose.
Requiring arecitation, however, till impinges upon an individua’ sright to spesk (or not spesk) fredy. It
reguires some degree of associational activity and it isa state actor requiring such conduct. The only
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argument we haveto savethiswill be the age of the children, and the governmental secular purposeand
national loyalty.

All these problemswill face gtrict scrutiny requiring us, asthestate, to show acompelling need for
the regulations and a compelling state interest, without a less restrictive alternative. We cannot do so.
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QUESTION 3

Smith ownsaretail shoe storein Allegany County, Maryland. He hasdecided toretire. In 1996,
he makes plans to sell to Jones the shoe store and all of its assets, consisting of the following property:

A. A two acre parcel owned by Smith in fee smple containing afree standing building with parking
located in Allegany County, Maryland,;

B. Shoes, handbags, shoelaces and other similar accessories for sale;
C. Movable display racks, chairs, cash registers and foot measuring
devices; and

D. U.S. currency intheamount of $500 located in the office safe for use as petty cashin the operation
of the business.

Jones agrees to pay immediately fifty percent (50%) of the purchase price for the shoe store
businessand al of itsassets, and hewill pay the balance of the purchase price over the next three (3) years.

Smith would like to secure the remaining balance of the purchase price owed to him by
Jones. Describe the actions which Smith should take to perfect his security interest in each item
of property listed in subparagraphs (A) through (D) above.

REPRESENTATIVE ANSWER 1
A. Two acre parcel in fee simple:

§9-104(j) statesthat Article 9 doesnot apply to thetransfer of aninterestinreal estate. Thus, the
ordinary sales of rea property lienswould control here. Smith would have to have Jones execute alien
document; for example, a purchase money mortgage on the property and Smith would haveto filethislien
inthe Land Records Office of Allegany County. Thefiling of thelienwould create an encumbrance of the
property, which would protect Smith’sinterests.

B. Shoes, handbags, etc.:

These items are considered to be “inventory” under 89-109(4). For purposes of perfecting a
security interest though, inventory ispart of alarger category, “goods’. Under 89-305, asecurity interest
in goods can be perfected by possession, but thispossession method isnot really practical snceweare
talking about the sale of thebusiness here. To protect Smith from claims from the debtor Jones only,
attachment under §9-203 issufficient. Smith would have Jones sign a security agreement, which contains
the description of the collaterd, value was given and that the debtor hasrightsin the collateral. To protect
againg clamsby other potentia creditors, Smith needsto file either afinancing statement under §9-402's
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requirements (the section hasasamplefinancing Satement). The section dso dlowsthefiling of the security
agreement itself (89-402(i)(€)), and it containsthe necessary contents. | would also recommend concluding
an after acquired property clause sinceinventory getssold every day. Y ou want to adequately protect the
interest so file at SDAT.

C. Movable Display Racks, etc.:

Equipment whichisasubset of “goods’. To protect the interest in the equipment, Smith would
follow the same procedure outlined aboveto make sure hisinterest attaches (protection against debtor)
and make sure heis protected against 3" party claims (perfect hisinterest). Hewould file afinancing
statement under §9-402 or the security agreement itself under 89-402(i)(e). The placeof filing would be
SDAT, unlessthe equipment isdeemed to become afixture then filein Land Records office of Allegany
County.

D. U.S. Currency:
§9-304(1) indicates that the only way to perfect an interest in money is to take possession.
REPRESENTATIVE ANSWER 2

Smith and Jones are entering into asecured transaction governed by Article9 of theU.C.C. In
such atransaction abuyer givesthe secured party aninterest in collateral inexchangefor aloan fromthe
secured party to buyer (debtor). Where money is obtained from alender to purchase goods, and the
lender receives an interest in those goods as collateral, a purchase money security interest is created
(PMSI). Aninterest attaches at thetimeit is created, but must also be perfected to afford the secured
party thegreatest protection against subsequent creditors. Perfection can bemadethroughfilingafinancing
statement, by taking actual possession of collateral, or automatically without filing in some cases. With
respect to perfecting his security interestsin the instant transaction, Smith should take the following steps:

A. Land — record mortgage in county where land is located.

B. Inventory PM Sl —filefinancing statement with Maryland State Department of Assessmentsand
Tax (89-401) before giving possession and give all other creditors advance notice.

C. Equipment —filefinancing statement (89-402(6)(d)) in county where mortgageisrecorded if racks,
chairs, etc. are to become fixtures attached to land, otherwise, file financing statement on business
equipment with State Department of Assessments and Taxation (§9-401(c)).

D. Currency —only way isto take possession.
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Question 4

Jones, the new owner of the shoe store, hires Brown to be his chief shoe buyer. Jones does
not know that Brown isthe local exclusive authorized distributor for the sale of Meta Shoes, an
orthopedic jogging shoe. Meta Shoesis owned by Green, Brown's brother-in-law. Because of a prior
disagreement, Jones refuses to do business with Green. Despite Brown's arguments on behalf of the
guality of Meta Shoes, Jones instructs Brown not to buy Meta Shoes for his store.

Nevertheless, Brown orders 2,500 pairs of Meta Shoes for Jones' store. Later, Brown
accepts delivery of only 2,000 pairs of Meta Shoes for Jones' store. Brown sells the remaining 500
pairs of shoesto a competitor of Jones at a higher price.

Several weeks later, Brown gives Jones the invoice and the check that Jones must sign to pay
for the full order of 2,500 pairs of Meta Shoes. Jones signs the check and givesit back to Brown to
send to Meta Shoes. Shortly thereafter, Jones learns of the discrepancy, fires Brown, and demands
that Brown return the check. Brown refuses, and leaves the office. Later that same day, Jones
collapses and dies.

Brown gives the check to Green. Green deposits the check into the M eta Shoes account at
True Bank. The check is paid by Jones bank, Best Bank, six (6) days after Jones' death.

Two months after Jones’ death, the Personal Representative of Jones Estate audits his business
records and learns of the discrepancy in the Meta Shoes transaction. Jones' Estate sues Brown and
Best Bank to recover its losses.

A. What claims (aside from conversion) should the Estate pursue against Brown? Explain
fully.
B. You are counsel for Best Bank. What argument will you raise in Best Bank’s

defense?

REPRESENTATIVE ANSWER 1

Representative Answers — Page 12 of 44



A. The Law of agency is at issuein this question. The first question to analyze is whether Brown
was an agent/servant of Jones, and if so, whether he was acting within the scope of his agency. Brown
was hired as “chief shoe buyer” for the store. As such he was definitely an agent of Jones. Buying
shoes was well within the scope of his employment aswell. However, the question remains whether an
agent may go against the principal’ s desires without being held accountable. It seems that Brown was
also an agent of sortsfor Green. This*"dual agency” givesriseto aproblem. Jones did not know of

this prior relationship with Green when he hired Brown. An agent owes duties of afiduciary nature to a
principal. These are the duties of care and loyalty. Brown was not acting with good faith asa
reasonably prudent agent would when he bought the shoes against Jones' wishes. He was certainly not
loyal either, letting his loyalties for his brother-in-law Green get in the way of hisjudgment. In addition,
he charged Jones for the entire amount of 2500 shoes, but in reality Jones only received 2000 shoes,

and Brown pocketed the profit on 500 shoes by selling them to one of Jones’ competitors. Thisisyet
another breach of the duties of care and loyalty.

The next question to ask is whether Jones ratified the transaction with Green. Although it’s
arguable either way, the check itself didn’t say what was being purchased. (it could have been non-
orthopedic shoes) Regardless, aprincipal can only ratify what he has complete knowledge of, and can
only do so voluntarily. Inthe case at bar, “shortly thereafter” (after giving check to Brown) Jones
realized the mistake and demanded the check back before it changed hands. Brown refused and | eft
the office. Because Joneswas a disclosed principal, he still may be liable on the contract. However,
he may (or rather his estate may) collect damages from Brown for his breaches of fiduciary duties. At
the very least, the estate should get a return on the 500 shoes it never received but paid for nonetheless.

B. In Best Banks defense, | will argue that “we” were presented by alawfully signed (by Jones),
endorsed (by Green) document with no forgeries, aterations, or misprints. Assuch, it was our duty to
honor the negotiable instrument presented to us by the holder in due course (Green). Whatever fraud
and breaches of duty may have occurred, we have no knowledge thereof, and the problem is between
Green, Jones estate and Brown. In addition, 84-405 states that neither death nor incompetence of a
customer revokes the authority to accept, pay or collect on account until the Bank knew of the death.
We didn’t know until two months after Jones' death. We honored the check six (6) days after Jones
death which iswell within the ten (10) day limit in 84-405(b) even when a bank does have knowledge
of death.

REPRESENTATIVE ANSWER 2

A. Aside from conversion, Jones estate has several claimsit can pursue against Brown. Asan
agent for Jones, Brown breached the duty of loyalty he owed. An agent can only have one master, and
here Brown violated that rule by working for Jones as his chief shoe buyer while working for Meta
Shoes asitslocal exclusive distributor. Brown did not serve Jonesin good faith, and he did not
exercise reasonable skill and care in executing Jones’ orders, so Brown also violated the duty of care.
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Brown knew Jones refused to do business with Meta shoes, yet he entered into a contract with Meta
anyway. He also made Jones sign a check paying for more shoes than Jones actually received. Such
fraudulent conduct leaves Jones estate capable of suing its agent Brown for fraud, misrepresentation,
and self-dealing in addition to the claims noted above. To note, Brown may claim Jones’ act of signing
the check to pay for the 2500 shoes ratified the contract Brown entered into with Meta shoes. A
ratification would relieve Brown of liability asto the contract. We can counter, however, that while an
agent’ s knowledge is imputed to the principal, Jones was unable to ratify the contract because Brown
had not fully disclosed all of the factsinvolved. Such facts would include Brown’s dual role and the
number of shoes actually received.

B. AsBest Bank’s counsdl, | can raise several argumentsin the bank’ s defense. First of al, the
bank had no notice that it should not honor the check. The facts do not indicate that Jones had placed
a stop order on the check (an oral stop order is good for 14 days, which would have covered the time
in which the transaction in dispute occurred). The facts also don’t indicate the bank had notice of
Jones' death. But even with knowledge, a bank may for ten days after the date of death pay or certify
checks drawn on or before that date. Here, the bank paid on the check, so it seems, six days after
Jones death. Lastly, the payor bank (my client) had no reason to believe the signature of Jones was a
forgery or that the check was materially altered, and thusit properly honored the check.

EXTRACT SECTIONS FOR QUESTIONS 3 & 4
Commercia Law Article:
Title4 — §4-401, 4-402, 4-405

Title9 — 8§9-102, 9-104, 9-105, 9-106, 9-109, 9-203, 9-304, 9-305, 9-401, 9-402
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QUESTION 5

Mr. Squad and his wife own athree-unit apartment building in Suitland, Maryland. He and his
wife occupy one unit. The other two units were leased to two tenants, Pete and Julie, on September 1,
1999. The terms of the leases were for one year, with a monthly rent of $400. Both leases prominently
noted that no dangerous pets are allowed.

Shortly after moving in, Pete purchased a pit bull dog. Julie saw the dog in the hallway of the
building on several occasions and complained to Mr. and Mrs. Squad that she was worried that such a
dangerous animal was in the building. On February 2, 2000, as Julie was leaving her apartment, Pete
entered the hallway of the building with the dog on aleash. The dog ran toward Julie, growling and
baring its teeth. Julie started screaming and Pete yelled “I don’t like you. Y ou'd better be quiet or I'll
unleash him!” Julie managed to enter her apartment without further incident, but she was badly shaken.
The next day Julie moved out of the building, explaining to Mrs. Squad that she would pick up her
things later but had to vacate the premises because of Pete’ s dangerous dog. Mrs. Squad immediately
informed her husband of Juli€'s departure.

On March 12, 2000, the Squads contacted Julie and demanded the payment of the overdue
rent. Julie did not respond to the demand. On March 20, 2000, the Squads went to Lawyer Bob
because of his advertisement in the yellow pages that noted his specialty in landlord/tenant actions.
Lawyer Bob assured the Squads that they had a strong case against Julie and advised them to
immediately enter the apartment and seize any furniture or other materialsleft by Julie and use it to
offset funds owed.

A week |ater, Lawyer Bob served Julie with acomplaint for breach of lease, seeking unpaid
rent and attorneys fees. Thereafter, Julie went to see Attorney Adam who agreed to represent her in
the matter. Attorney Adam contacted the local public access cable station and recorded a commercial
wherein he vowed to “ensure justice for his client against that sleazy landlord, Mr. Squad!” Attorney
Adam also stated that he would call Mrs. Squad to testify about what her husband told her about his
shoddy landlord practices. Lawyer Bob learned of Adam’s antics and advised Mr. Squad to “ditch”
any items he may have retrieved from Julie's apartment. He then called Julie saying that the Squads
would drop the suit if she’ll pay $100 for her breach. Julie declined the offer.

On July 25, 2000, both parties and their attorneys appear for tria in the appropriate court.
A. What reasonable arguments would you expect the Squads to raise and what are Julie’s

possible defenses thereto? Assume there are no applicable statutes and the common law
applies. Discuss fully.
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B. As Bar Counsel, what charges, if any, might you file against the two attorneys?
Discuss fully.

REPRESENTATIVE ANSWER 1

A. Julie breached her covenant to pay rent and she abandoned the lease. Each lease imposes a
covenant to pay rent which is separate from the other covenantsin the lease. Julie will argue that
because the Squads failed to evict the dog pursuant to the “no pets’ clause she was justified in not
paying rent.. The Squads should argue that the breach does not excuse her from paying rent — the
covenants are separate.

Squads may also argue that Julie abandoned the apartment — she moved out, told Mrs. Squad
that she was leaving and said she would pick up her belongings. Under common law Squads can only
sue for rent asit comes due. However, the Squads may relet the apartment and sue for damages. But
the Squads do have a duty to mitigate — that is, show that they have been trying to relet the apartment.

Julie may counter that there has been a breach of quiet enjoyment and a constructive eviction.
The Squads had notice of the dog. Pursuant to the no pets clause, Squads had power to remove the
dog. Failureto do so constructively evicted her from her apartment and violated her quiet enjoyment.
Squads, however, can argue that Julie did not give them reasonable notice to cure the problem before
she moved. Prior to Feb. 2, the dog was only a potential problem. Julie needed to give them
reasonabl e notice after the attack to fix the problem. They may aso argue that the dog is not a
sufficient reason to leave the premises. It does not infringe upon her in her own apartment and a
reasonabl e person would not find the apartment uninhabitable.

B. Charges Against Lawyer Bob: misleading advertisement — Bob is not allowed to say he
speciaizesin landlord/Tenant but may say he concentrates in that area; calling represented party
without consent of counsel — Bob acted unethically by calling Julie directly instead of calling Adam;
incompetent counsel — it may beillegal to enter Julie’ s apartment and seize her possessions without a
court order, and unethical to tell clientsto ditch possible evidence.

Charges Against Adam: unethical commercial —while Maryland cannot regulate the tastefulness
of the ad and Adam may run the commercial, these ads can’t be misleading. Saying he will ensure
justice is creating false expectations, and calling Squads “Sleazy” may have a substantial likelihood of
prejudicing the suit.

REPRESENTATIVE ANSWER 2

A. Squads will argue that Julie breached the lease by failing to pay rent. They will therefore seek
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to recover damages on the amount of unpaid rent. Julie’ s principal defense will be that there was a
constructive eviction by a breach of the warranty of quiet enjoyment. Julie’s claim would be that Pete's
dog was in the common areas of the apartment complex making the entry and exit from her apartment
unsafe and creating a nuisance. Julie would also point out that she had complained about the dog to
the Squads but that nothing was done and when the nuisance continued, she moved out.

Julie' s defense might be successful, but there is a significant counter-argument that Julie failed to
satisfy the requirement of notice to alow the landlords to take meaningfully responsive action. It isnot
clear that Julie’ s expression of worry to the Squads was sufficient to put the Squads on notice that
responsive action was required of them. In order for a breach of the warranty of quiet enjoyment to be
imputed to the landlord on the basis of the conduct of third parties, the landlord must be given the
opportunity to remove the nuisance. It isnot clear whether the Squads had such an opportunity.

Julie can also raise the defense that the Squads had a duty to relet the premises and mitigate
their damages once Julie had moved out. However, because Julie |eft her belongings in the apartment,
itisnot clear that the apartment was available to be relet. Finally, Julie can counter claim against the
Squads for the value of the goods taken from her apartment. There is no question that the Squads were
not within their rights to enter the apartment without first seeking an order of eviction from the courts.

B. AsBar Counsel, | would consider filing a number of charges against both Lawyer Bob and
Attorney Adam.

Lawyer Bob
A. | would file a charge for misleading advertising because of his claim to speciaizein
landlord/tenant actions. Although it is permissible to advertise that an attorney concentratesin certain

areas of law, claiming to specialize is misleading.

B. Bob should also be subject to an incompetence charge. Bob's advice regarding the entry to the
apartment without first obtaining an order of eviction was incompetent advice.

C. Bob should also be charged for ordering his client to ditch evidence that was relevant to a
pending case.

D. Finally, Bob should be charged for contacting a person whom he knew to be represented by
counsel without first obtaining opposing counsel’ s permission to make the contact.

Attorney Adam
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A. Adam violated the Rules of Professional Responsibility when he made prejudicial statements on
cabletv. A lawyer isbound not to make statements to the media that would have a substantial
likelihood of prejudicing thetrial.

B. It was also misleading to comment that he would seek testimony from the landlord’ s wife when
he knew it would not be admissible at trial.
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QUESTION 6

Upon winning the Maryland Lottery in 1990, Ralph and Alice, husband and wife, purchased a
50 acre parcel of land in Bowie, Maryland, known as “Honeymoon Estate” in fee simple, as tenants by
the entirety. Ralph and Alice promptly made extensive improvements to Honeymoon Estate, building a
20,000 sguare foot mansion with an Olympic size swimming pool and pool house, tennis courts, putting
green, and breathtaking botanical gardens.

Alice becameill in 1995. Fearing that she might predecease Ralph, and that he would convey
their beloved Honeymoon Estate to his favorite organization, “Benevolent Busdrivers,” Alice secretly
executed a deed conveying Honeymoon Estate “to Ralph and Alice for life, thento Trixiein fee smple.”
She immediately gave the deed to her dear friend, Trixie, who promptly recorded it. Ralph had no
knowledge of the conveyance.

Alicedied in 1996. Ralph continued to live on Honeymoon Estate, hosting numerous
Benevolent Busdriver retreats and taking meticulous care of his beloved estate. Ralph died in 1998,
and, much to the dismay of his bus driver cronies, left awill that devised Honeymoon Estate “to Norton
for life, then to Mo, and Larry as joint tenants with right of survivorship.”

Norton took immediate possession, inviting nine of his closest friends to move in with him.
Norton and his cronies threw wild parties on the estate every weekend. The parties frequently resulted
in extensive damage to the structure of the mansion, such as broken doors, windows and chandeliers
and dented walls. Additionally, in a matter of months the tennis courts were irreparably damaged, the
botanical gardens trampled, and the swimming pool destroyed.

Mo died in 1999, leaving awill that conveyed hisinterest in Honeymoon Estate to his son,
Shemp. You have recently completed law school and Shemp asks that you research what

interest he, Trixie, Norton and Larry have in the property.

What are the interests of each in Honeymoon Estate? How can they best protect said
interest? Discuss fully.

REPRESENTATIVE ANSWER 1
The interests of each in Honeymoon Estate (HE) are as follows:

A. Trixie: Trixie hasnointerestin HE. Although ajoint tenancy allows the joint tenants to sever
the tenancy by transferring a deed to athird party, property held in fee simple as tenants by the entirety
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IS not subject to such atransfer without consent of both tenants. Because Ralph did not know or
consent in the deed it isineffective.

B. Norton and Larry: When Alice died in 1996, Ralph immediately possessed sole fee smple
ownership of the property. Ralph’swill validly granted Norton alife tenancy and Mo and Larry vested
fee simple remaindersin the property. Asalife tenant Norton has the responsibility not to commit
waste and injure Mo and Larry’ s future interests. By hiswild parties and activities, Norton has
committed affirmative waste on the property and has permanently damaged it. Larry can bring an
action to enjoin Norton from committing future waste and can receive damages for the waste that has
already occurred.

C. Shemp: Mo and Larry owned Honeymoon Estate as joint tenants with right of survivorship
which means that upon the death of one the other will automatically own the property in fee simple.
Although Mo could sever the joint tenancy during hislife by granting hisinterest to athird party, his
attempt to do so at death isineffective. Therefore, at Mo’ s death Larry received ownership of HE in
fee simple and Shemp has no interest in the property.

REPRESENTATIVE ANSWER 2

In trying to determine what the interests are, I’ ll handle the possible takersin the order they
appeared on the scene, but here’ s the conclusion: Shemp and Trixie get nothing, Norton has alife
estate and Larry has afuture interest in fee simple but can go after Norton for committing waste.

A. Trixie gets nothing because Ralph did not consent to a deed transfer. A tenancy by the entirety
requires the consent of both parties to transfer or even partition the property. Since Ralph did not
know of or consent to Alice' stransfer the transfer was not valid. Even though Trixie recorded the
deed, she had no interest in the estate. Thus upon Alice’s death, Ralph got the property in fee smple.

B. Norton received hislife estate from Ralph in avalid conveyance by will. It was not subject to
divestment so Norton takes for his lifetime and no acts by the parties subsequently named in the grant
can take thisaway. However, Norton does owe a duty to future interest holders that he not waste the

property and keep up repairs. Thus, his failure to maintain the property violates this duty.

C. Whether Shemp can take part of Honeymoon Estate depends on what his father Mo got in the
grant from Ralph. Shemp can try to argue that Mo got afuture life estate, given the placement of the
comma after Mo’s name. But that would make Larry in the future ajoint tenant by himself and that
makes no sense. A court would likely read the grant to mean that MO and Larry had a future interest
as joint tenants regardless of the comma after Mo’s name. As such, when Mo died his future interest in
the joint tenancy immediately passed to Larry and Shemp had no interest.
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D. Thus, Larry, asthe sole survivor, now has afuture interest in fee simple which will become
possessory once Norton dies. Larry does have a present cause of action against Norton for repairs
and to prevent further damage to the estate. As an aside, both Norton and Larry should file their deed
with the land record office to protect their interests.

QUESTION 7

Al wasfatally shot during an atercation with Ben on Charles Street in Baltimore, Maryland on
January 1, 2000. Ben hasbeen indicted for first degree murder and is scheduled for trial by jury inthe
Circuit Court for Batimore City. 'Y ou have been properly appointed by the Office of the Public Defender
to represent Ben. Ben maintainsto you that he shot Al in salf defense after the two had argued and then
struggled over agun Al had pulled on him. Ben hasdso told you that he was convicted eight years ago
of assault with intent to commit murder, and ten years ago, he was convicted of distribution of cocaine.

Atthetrid, the State’ sprimary witness, Charles, testified on direct examination that he saw Al and
Ben tusding; heard two gun shots; saw Ben standing over Al; and saw Ben fleethe areaonfoot. On cross
examination, Charles confirmed that he knew Al regularly carried a gun.

Prior to Bentaking the stand, you have asked the judgeto prevent the Statefromimpeaching Ben's
credibility with evidence of hisprior conviction. In doing so, you have proffered to the Court the relevant
information on the prior conviction and given the Court a proffer of Ben's testimony.

A State the arguments you should make in support of your request of the Court.

B. State the arguments the prosecution would make in opposition.

C Analyze how the Court should rule on your request and why.
REPRESENTATIVE ANSWER 1

A. Arguments in support of my request.

Toimpeach awitnessusing prior convictions, the party offering the evidence must establish that
the evidence passes a three part test.

First — The prior conviction must concern either aninfamous crime (afelony at common law) or
acrime involving dishonesty or deceit.

Second — After establishing that the conviction wasfor aninfamouscrimeor acrimeof  dishonesty
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or deceit, the offering party must satisfy the court that the probative value of allowing the evidenceisnot
outweighed by the potential harm.

old.

Third — Finally, no convictions can be used for impeachment if they are greater than fifteen years

1. Assault With Intent to Kill.

| would argue that this is neither an infamous crime nor a crime involving deceit or
dishonesty. An assault isnot afelony at common law and the fact that it was engaged in with the
intent to kill will not make a difference.

Furthermore, | would argue that the prior conviction issufficiently smilar to the present cause
of actionto createasubstantial likelihood of unduepregjudice. A jury islikely to punishBenfor his
prior conduct and they are likely to presume that because he assaulted someone, heislikely to
engaged in similar conduct.

2. Distribution of Cocaine.

First, | would argue that the prior conviction does not involve dishonesty and is not an
infamouscrime. Thesdling of illicit drugs should not reflect on one sveracity onthestand. Although
aweak argument, | would also argue that the probative vaue is outweighed by the likely prgudicid
impact.

B. Arguments by the Prosecution.
1. Assault.

The prosecution will likely argue that the assault, coupled with an intent to kill, isanalogous
to an infamous crime and should be admissible. Rather than asimple assault, the prior conviction
reflects a much more serious offense.

Also, the prosecution will argue that the crimes are not (sic) so similar as to create a

sgnificant likelihood of prgudice. Just becausethe prior crime reflects an aggressive characterigtic,
that alone does not make it so prejudicial asto outweigh the probative value.
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2. Distribution.

The prosecutionwill arguethat distribution of drugsdirectly reflectson the veracity of Ben
and any minimal prejudicial impact is thereby significantly outweighed by its probative value.

C. Court’s Ruling.

1. The Court will rulethat the assault with intent to kill cannot be used to impeach. Evenif it
does involve an infamous crime, the nature of the offense istoo similar to the current action.

2. Asfor thedistribution conviction, the court should allow impeachment with thisevidence.
The conviction goesdirectly to thewitness' veracity and ishighly probative of veracity. Also, any
prejudicial affect would be minimal.

In addition, | should note that both convictions are less than 15 years old.
REPRESENTATIVE ANSWER 2

A. | would arguethat both conviction for assault with intent to commit murder and the conviction
for distribution of cocaineareinadmissibletoimpeach Ben' scredibility. Generdly, prior crimesof
adefendant are not admissibleto show genera criminal propensity as circumstantia evidencethat
thedefendant committed the crime, but prior crimesare admissiblefor impeachment of atestifying
defendant if the prior crimesmeet certain requirements. In Maryland, only infamous crimes and
crimesrelevant to credibility are permitted for impeachment purposesand inall casesthejudge must
first determine that the probative value of the crimes for impeachment outwei ghs the danger of
prejudice. | would arguethat assault isnot aninfamouscrimeor crimerelevant to credibility and that
itisthusinadmissible. Further, evenif assault with intent to murder isconsdered an infamous crime
(common law felony), | would argue that dueto its Smilarity to the crime charged, murder, the danger
of prgudiceisgreat —i.e., thejury islikely to useit ascircumstantial evidence of Ben' sguilt and
probetive vaue does not outweigh prejudice. With respect to distribution of cocaine, | would argue
that itsprobativeva ueisoutwe ghed by the danger of prgudice. While smple possession of cocaine
isnot aninfamouscrimereevant to credibility, Maryland considersdistribution of cocaineto bean
impeaching offense, i.e,, rlevant to credibility. Thus, | would focus my arguments on the danger of
prejudice...l would argue that distribution of cocaine doesnot have strong probative value with
respect to Ben' scredibility, unlikeaconviction for acrimedirectly involving lying or deceit, and that
the likelihood that the jury would misuse the conviction as evidence of Ben’s guilt was great.

B. The prosecution would argue that both crimesareadmissibleto impeach, sincethey satisfy
therequirements. The prosecutionwould contend that both areinfamouscrimesor crimesrelevant
to credihility, that the probativeva ue of the crimes outweigh the danger of unfair prejudice, and that
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both crimes are lessthan fifteen years old from the date of conviction. Regarding assault with intent
to commit murder, the prasecution would argue that athough smple assault isnot an infamous crime,
thismore aggravated assault is. The prosecutionwould note that distribution of cocaineisacrime
relevant to credibility. Theprosecutionwould arguethat both crimeshave significant probativevaue
with respect to Ben' scredibility, and areevidence that he may not be telling the truth, which value
outweighs the minimum danger that the jury would misuse the evidence.

C. | believe that the court would permit the conviction for distribution of cocaineto impeach
Ben's credibility, but refuse to admit the conviction for assault with intent to commit murder.
Regarding the assault conviction, smple assault is not an infamous crime or crime relevant to
credibility, and it isunclear whether assault with intent to murder isthuswithin theimpeachable
offenses. Moreimportantly, however, itisacrimethat bears smilarity tothe crimefor which Ben
iscurrently ontria, which increasesthelikeihood of prejudice, sincethejury may not limit thecrime
toimpeachment use and useit asevidence of Ben'squilt. Thedistribution of cocaine convictionis
animpeachable offense, itisnot aslikey to cause prgudice, and it islessthan fifteen yearsold. the
court would thuslikely permit its use for impeachment, with alimiting instruction to the jury if
requested by the defense.

QUESTION 8

Onroutine patrol, police saw Max sitting in front of an open tel ephone equipment box, a
connecting point for telephone service between the central office and arearesidences. The police
observed, within several feet of Max, cut wires, wires pulled out of the equipment box, atool box
full of varioustools, and ahand set which could be used to monitor or make telephone calls. When
asked by the police, Max said he did not work for the telephone company and was* just walking by” .
Upon request, he produced hisdriver’slicense; awarrant check by the police was negative. Max
told the police officer that hewanted to leave. Hewastold“ stay here”. Max said nothing. Max was
“patted down” by the police who felt something in his pocket. The police removed apair of wire
cuttersfrom hispocket and confiscated thewire cutters. Max was handcuffed and transported to
the police gation for questioning. After Max wastaken away, telephone company representatives
arrived and identified the tools, valued at over $300, as the type used by the tel ephone company and
not generally available to the public and estimated the damage to the telephone equipment box at
over $300. Thetelephone company experienced weekly thefts of thiskind of equipment from its
vehicles. Max ischarged withwillful and maliciousdestruction, injury, defacement or mol estation of
personal property under Article 27, section 111(a) and with theft under Article 27, section 342.

A. Based on the facts given, would a motion to suppress any of the evidence be

successful? Provide a detailed analysis of the arguments that would be raised by the State
and by the defense.
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B. Assume that the State proves the given facts at trial. Are the given facts sufficient
for a conviction of willful and malicious destruction, injury, defacement or molestation of
personal property under Article 27, section 111(a)? Provide a detailed response.

C. Assume that the State proves the given facts at trial. Are the given facts sufficient
for a conviction for theft under Article 27, section 342? Provide a detailed response.

REPRESENTATIVE ANSWER 1

A. Normally, police require a search warrant based on probable cause and signed by an
independent magistrate to search and seize. Protection from warrantless search and seizuresis
provided by the Fourth Amendment, made applicableto the states by operation of the Fourteenth
Amendment.

Some situations exist which afford exceptions to the warrant requirement, which |
consider for each piece of evidence:

1. Open equipment box — not suppressed. The box wasin plan view, aswereits contents.
Thus, Max had no reasonable expectation of privacy in the box.

2. wire cutters—probably not suppressed. Thevalidity of thissearch depends onwhether this
wasa"“stop and frisk” situation or “searchincident to arrest”. If Max was subject to alegitimate
“stop” becausethe police had reasonabl e suspicion based on articul able facts (observed next to the
equipment and telephone boxes), consensually responded that he did not work for the phone
company that acrimewasafoot and hewasinvolved. Pursuant to that stop, policeare permitted to
“frisk” —pat down the exterior clothing of asuspect and, if feeling aweapon or contraband without
manipulating it, reach in and securethat item. Here, awire cutter may be considered a potential
wegpon (metal, sharp, pointing object) or sufficiently closein sizeand weight tofedl like aweapon
(gun or knife).

If tellingMax to“ stay here’ crossed thelinefrom “stop” to* arrest”, the search isnot good.
Police observation of Max near atelephone box and the equipment box isenough for reasonable
suspicion, but insufficient for probable cause to arrest, which requires afair probability that he
committed acrime. If alawful arrest, police are allowed to search and seize from within the
“wingspan” of the suspect, including his pockets. However, asthere was no direct evidence linking
Max to the boxes and no outstanding warrants, thisarrest was unlawful and the evidence would be
suppressed.

| believethat the frisk was sufficiently contemporaneouswith the stop to call thissituation a
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“stop and frisk” prior to arrest and there existed no probable causefor arrest so the evidencewould
be suppressed.

B. Destruction of property/maliciousmischief could be proven given thefacts (and admission
of thewire cutters). Max’ sproximity to the damaged box and the equi pment box, and possession
of thewire cuttersissufficient circumstantia evidenceto convict Max for intentionally damaging the
telephone box.

C. The State will not succeed with atheft charge based on existing evidence. Although the
equipment box is not generally available to the public, the facts do not indicate that it is never
accessible, or that Max engaged in* intentionally taking unauthorized control of thepersond property
of another”, the Maryland standard for theft. Max had control, but the phone company did not
identify the tools as the company’s, only of the type commonly used by the company.

REPRESENTATIVE ANSWER 2

A. Evidence of wire cutters. Once Max told the police, voluntarily, that he did not work for
the phone company, his proximity to thetools, the cut wires and the equipment box justified aTerry
Stop. The police had reasonable suspicion based on articulable facts. The pat down was
permissiblefor weapons and contraband. The wire cutters could fall into either category. This
evidencewould be permitted. 1t wasajustifiable search under the Fourth Amendment. Toolsand
hand set. Thisquestion also implicates Max’ s Fourth Amendment (via 14" Amendment) rights
against unreasonable search and seizure. However, two arguments by the state would prevail (1)
that Max had no reasonabl e expectation of privacy intoolsequipment inplainview and (2) Max is
estopped from claiming aright to privacy in equipment he denied ownership of.

Statements. Hisvoluntary denia of employment was not made in custody or interrogation and
therefore is admissible without Miranda warnings.

B. Whiletheevidenceagainst Max iscircumstantial, hisproximity to thetools, hispossession
of thewire cutter and his proximity to the equipment box are sufficient to alow reasonable jurorsto
decide he committed the damage beyond a reasonable doubt. Willful and malicious intent can be
inferred from the conduct, if the jury so believes.

C. The facts as stated above would not support a conviction for theft. Theft requiresthe
unlawful taking of property of another with intent to deprive. Here, that the equipment isthe “type”’
used by the phone company would not establish beyond areasonable doubt, even despite Max’s
denials, that he came into the $300.00 worth of property unlawfully
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QUESTION 9

Ross and Monica married on June 1, 1990. Shortly thereafter, they purchased, as
tenants by the entirety, ahome in Cecil County, Maryland, where they were both employed.
Ross worked as a programmer for a small computer consulting company. Monicaworked as a
registered nurse. Each earned in excess of $50,000 per year. Over the next three years, two
children were born to this marriage.

In 1993, Monicainherited one million dollars as the only heir of her great uncle Fred.
Monicainvested the inheritance in government bonds, yielding her interest income of over
$50,000 per year. She quit her job so she could devote more time to raising her children. Her
professional nursing license lapsed.

On January 1, 1994, the parties separated. At Monica' s request, Ross voluntarily left
and moved in with his sister in Kent County, Maryland. The children remained with Monicain
the Cecil County home. Over the next six years, Ross and Monicaremained close. Neither filed
for divorce or custody. Ross became so busy with hiswork that he rarely spent time with his
children. Both parties' incomes were enough so they were self-supporting. They shared all the
children’s educational, support and medical needs. Each contributed one half of the mortgage
payments.

On July 1, 1999, Ross employer had a public stock offering. Ross had purchased stock
in the company over the preceding five years and became a multi-millionaire when the stock
began trading publicly. Heimmediately retired from hisjob and told Monica he wanted to end
their separation so he could resume life with hiswife and children. Monicarefused to reconcile.

In December, 1999, Ross met a new woman. They are now living together in a
waterfront estate that Ross rented in Talbot County, Maryland. Ross and Monica argued when
he told her he wanted sole custody of the children.

A. Monica authorizes you, a Maryland attorney, to file a bill for absolute divorce.
In which Maryland courts may this action be filed? On what grounds? Discuss.

B. Monica requests your advice, about her rights in the divorce proceeding with
respect to custody of the children, Ross’ stock, her bonds, and her rights to possess and
eventually sell the Cecil County home. What advice do you give to Monica? State the
reasons for your advice.

REPRESENTATIVE ANSWER 1
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A. An absolute divorce may be filed in the Circuit Court for any County where the
Defendant is employed, engaged, in abusiness, lives or habitually engages in avocation, or the
residence of the Plaintiff. In this case, the divorce could be filed in Cecil County, where Monica
lives, or in Talbot County, where Ross lives.

Monica has agood case for ano-fault divorce because the two have been separated for
more than one year voluntarily and more than 2 years if the separation is considered unilateral on
Monica's part. The requirement is that the marriage be irretrievably broken with no reasonable
expectation of reconciliation. However, since Ross might contest this since at one time he sought
to get back together, Monica should look into fault grounds aswell. First, adultery. Rossisliving
with another woman. Monicawill have to show disposition and opportunity at the divorce
proceeding, but thisis clear from the fact that they are living together.

Second, desertion. Thisisadifficult ground for Monicato show because she asked Ross
to leave and there was no evidence that he intended to end the marriage. Likewise, the facts do
not support any claim for cruelty, or excessively vicious conduct.

B. CHILDREN

Custody of the children will be granted based on the best interest of the child. Ross may
sincerely want custody now, but the facts show that there was atime when he rarely saw the
children. Asthe“primary care giver”, Monicawill have this factor favoring her. Also, because of
the amicable nature of Ross and Monica' s relationship, joint custody may be a possibility if the
two live in close proximity.
C. ROSS’ STOCKS

Ross' stocks appear to be marital property. They were acquired during the marriage,
even though they were separated for quite some time before that, and were not by gift or
inheritance. Even though thisis marital property, the Court will surely take thisinto consideration
when determining an equitable division of property.

D. BONDS

Monica' s bonds are the result of an inheritance directly to her and as such are not marital
property. Passive appreciation of these bondsis also non-marital.

E. HOUSE

Monica, as the custodial parent of minor children may be able to get possession of the
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family home for a period of up to three years. After that time, the divorce decree provisions
dealing with the house will take effect. Monicamay still be able to get the house if requested or
stipulated to by agreement with Ross. If she wantsto sell the house, because it is titled tenants by
the entireties (after divorce thiswill become tenantsin common). She must agree on this with
Ross and/or the Court.

REPRESENTATIVE ANSWER 2
A. Absolute Divorce

1. Theaction for divorce may befiled in the Circuit Court for Cecil County, which isthe County
where the Plaintiff, Monica, resdes. 86-202. It could also be brought where Rosslivesin the
Circuit Court for Talbot County, where he resides.

2. The grounds for the absolute divorce are as follows:

a. Adultery—Rossiscommitting adultery with hisnew woman. Thereisopportunity to commit
adultery (he lives with her) and,

b. Voluntary Separation — Monica and Ross have lived separate and apart for

over fiveyearswithout cohabitation. By statute, Maryland only requiresoneyear. Additionally,
thereis no reasonable expectation of reconciliation because Monicarefused to reconcilein July of
1999, and now in December of 1999, Rossis living with another woman.

c. Two Y ear Separation —Monicaand Ross lived separately and apart for five years without
interruption before Monicafiled for divorce. There are no desertion grounds because the separation
was voluntary. All grounds would need to be supported by 3 party corroboration.

B. Rights with respect to:
1. Custody

Stocks and bonds
3. Use of home/sale of home

N

1. Child Custody
Ross told Monica he wanted sole custody of the two children. The Court will decide that

using the standard of the best interest of the child. When granting custody, the Court examines
several factors.
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a. The wishes of the parties— Monicaand Ross wishes will be examined, as well as the
children’s, though they areonly 6-8yrs. old. (Theolder the child, themoreweight giventhewishes))

b. Age and hedlth of the parents—Both Monicaand Ross, absent facts to the contrary, seem
to bein similar age and health.

c. Keeping up with familial relations— During the six year separation, Monicatended the
childrenwhile Rosslost touch. Itisunlikely that since Rossrarely spent timewith hiskids, hewould
work at keeping their family relationships intact.

d. Primary caretaker — Although no preference for the Mother, the Court will look at the
primary caretaker for thelast Six years, that wasMonica. With these and other factors, Monicahas

an excellent chance of maintaining custody. Over the past Six years, she has had sole physical and
joint legal custody. The Court will likely retain that arrangement, with liberal visitation for Ross.
2. Stocks and Bonds

Ross' stocks, though marital property because it was acquired during the marriage, most
likely will remain hisbecause Monicaand Rosslived apart for six years, and made no contribution
to Ross getting the stocks. Monica sbondsarenot marita property because the bondsare directly
traceableto her inheritance, which was not marital property. If Monicaactively madeinvestments
with the bonds, then Ross could share in the income as that is marital property.

However, when determining an award, the Court examines the contributions the parties made
to the marriage, their own financia well being, the value of their own property, the circumstances
surrounding marriage and break up, duration of the marriage, etc. Here, Ross' stocks were acquired
at the very end of the marriage, after six years of separation. (IMonica made no contribution to
getting stocks.) Monicahasasubstantial income and never relied on Ross stocks. Therefore, the
Court will probably keep the partieswith their own assets, even though someweretechnically maritd

property.
3. Possession and sale of Home.

The Court may decide that Monicacan livein the family homefor up to threeyears. The
Court will look to the best interests of the children, theinterest in Monica s continued use, and the
fact that Monicasolely haslived therefor six years. The Court will aso determinewhether thereis
ahardship to Monicaif sheis not granted use.

However, sncethe homeis marita property, (Monicaand Rosswill be tenantsin common

oncethedivorce sever thetenants by entireties) if Monicawantsto sell, the Court will decide how
proceeds are divided according to §8-205 the distribution of marital property monetary award
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section.
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QUESTION 10
Assume that al of the factsin Question 9 also apply to this question.

Monica' s Complaint for absolute divorce from Ross also sought alimony, child custody,
and use of the family home, both pendente lite and permanently.

The Circuit Court referred the case to a domestic relations master for a hearing on the
pendente lite issues.

At the hearing, the master overruled Ross' objections to hearsay evidence and refused to
allow either party to produce expert testimony from psychologists on custody issues. Based on
the evidence addressed at the hearing, the master made written findings of fact and recommended
an Order be signed awarding Monica alimony pendente lite of $2,000 per week, temporary
custody, child support pendente lite of $250 a week for each child, and pendente lite possession
and use of the Cecil County home.

Upon being served with the Master’s recommendations and proposed Order,
Ross is incensed and immediately instructs you, his Maryland attorney, to appeal or
otherwise contest the Master’s actions.

A. What procedure will you use to obtain prompt review of the Master’s actions?
Discuss.
B. If the Order recommended by the Master is entered, advise Ross as to his right

to appeal that Order.

On May 1, 2000, Monica and Ross entered into a Voluntary Separation Agreement.
The Agreement contained provisions which “1) divided the parties marital property; 2) gave
custody of the minor children to Monica; 3) required Ross to pay child support of $500 a month
for each child; and 4) required Ross to pay Monica“aimony” of $3,000 per month for 36
months which is not subject to any court modification.” The Agreement was promptly
incorporated in ajudgment granting Monica an absolute divorce.

On July 1, 2000, Monica and one of her children were serioudly injured in an automobile
accident. Asaresult, Monicanow can not work and the injured child needs special support
services, not covered by insurance. Monica hasfiled a petition in the appropriate court to
increase child support and alimony.
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Ross moves to dismiss Monica’s action on the ground that the Separation
Agreement resolved these issues.

C. How should the court rule on Ross’ motion to dismiss? Explain the reasons for your
answer.
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REPRESENTATIVE ANSWER 1

A. Accordingto Rule9-207d, Rossmust fileany exceptionsto the Magter’ sfindingswithinfive
days after the recommendation is placed on the record. It must be in writing and set forth the
asserted errors with particularity.

They must prepare and transmit atranscript within 30 days and serveit on the other side
within 60 days. After filing, the Court will have ahearing a which timeit will makeitsdecison on
the issue.

B. Rosswould haveto filean Interlocutory Apped with the Court of Specia Appedls. 812-203
setsout which judgements can be gppealed in thisfashion. Rosscan appeal the custody order inan
Interlocutory Appeal. Hecould also argue that he can appeal the Order asto the house, because
it granted possession of thehouse and it isone of the subjectsof thisaction. Theaimony and child
support awards can aso be gppedl ed at thistime under 812-203(v). Thisstatesthat an order to pay
money can be appealed. They should file the Appeal within 30 days of entry of the Order.

C. The Court cannot modify the Alimony Award. Under 88-103, asettlement with regardsto
spousal support cannot be modified if it states specifically that it is not subject to any Court
modification. Theagreement clearly statesthis. Therefore, despitetheaccident it cannot bemodified.

The child support, however, can be modified. Child support agreements are always
modifiableif itisin the best interests of the child. Inthiscase, thefact that the child now requires
specid support serviceswhich are not covered by insurance would surely seem to merit anincreased
award. 1t would clearly bewithin the best interests of the child to increasethe Award to cover this.
Therefore, the Court will order an increase in the Award.

REPRESENTATIVE ANSWER 2

A. Per Rule 9-207(d), | must file an exception with the Clerk of the Circuit Court within five
days of Ross receiving service. My filing must be in writing and detail the errors aleged regarding
hearsay, expert testimony, and any other grounds (otherwise deemed waived). Then, per Rule 2-
541 (h) (2), | must order atranscript to be filed within 30 days of the exceptions (unless good
cause shown). | must serve a copy of the transcript to Monica.

B. Failing to file atimely exception leads to the Court entering an Order. An Order
constitutes an Interlocutory Order for purposes of the pendente lite issues, and thus should be
appealable. A Notice of Appeal needsto be submitted to the Court of Special Appealswithin
30 days. Specifically, the Order involves the payment of money, not to a Court receiver, and
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meets the appeal able Interlocutory Order criteriaof 812-303(3)(v).

C. The Court should reject the Motion. The Court can ater the Voluntary Separation
Agreement provisionsin its judgment per §11-107(b), and 88-103(a) for the children. Inthis
situation of an automobile accident and permanent damage to the children, “circumstances and
justice require” some modification that accommodates the new factors. However, Monica will
not recover greater alimony because 88-103(c)(2) provides that no modifications will be made
where Monica' s agreement included an express provision that alimony is not subject to Court
modification.

EXTRACT FOR QUESTIONS 9 & 10

Family Law Article:

Title7— §7-103

Title8 — 8§8-102, 8-103, 8-201, 8-203, 8-205, 8-208

Title11 — 811-106, 11-1107

Title12 — 812-104
Courts and Judicial Proceedings Article:

Title 6 — 86-201, 6-202

Title 12 — §12-301, 12-303
Maryland Rules

Title2 — §2-541

Title 8 — §8-1331,

Title 9 — §9-201, 9-207
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QUESTION 11

Dolores Dentist, Sam Artist and Larry Lawyer are friends living in Caroline County,
Maryland. They decided to pool their resources to purchase a small office building as an
investment. The three met with aloan officer of Vindictive Bank to arrange for financing. At that
meeting, Lawyer suggested that they form a corporation, to be named “DAL, Inc.”, to taketitle
to the property and to borrow money from the Bank. This arrangement was acceptable to the
Bank. Lawyer prepared Articles of Incorporation for DAL, Inc., which were signed on January
3, 2000. Lawyer then mailed the Articles, together with the required fee, to the Maryland State
Department of Assessments and Taxation (“SDAT”). The material waslost in the mail and was
never delivered to SDAT. Other than recordation of the Articles of Incorporation, Lawyer took
all steps necessary to render the corporation valid and in good standing under Maryland law.

Dentist, Artist and Lawyer held an organizational meeting and elected Dentist president of
the Corporation on January 5. Later that day, Dentist, as president of the corporation, signed a
contract to purchase the building with settlement to occur on February 2.

On the morning of the scheduled settlement, Lawyer learned that the Articles of
Incorporation had not been received by SDAT. He promptly refiled the Articles, sending them
by an overnight delivery service. Lawyer told no one of the problem.

The settlement on the building proceeded as planned that afternoon. The corporation
took title to the property and Dentist, as president of the corporation, signed a note for a portion
of the purchase price to Vindictive Bank. No one personally guaranteed the corporation’s
obligations.

The Articles of Incorporation were accepted for recordation by SDAT on February 7.

For several months, DAL, Inc. made monthly payments on the loan by checks made out
initsname. Eventually DAL, Inc. ceased making loan payments and the loan is overdue.
Vindictive Bank has learned that the Articles of Incorporation were not recorded until February 7
and has demanded payment of the amount due on the loan from Artist, Dentist and Lawyer
personaly. Lawyer has offered to represent Artist and Dentist, as well as himself, in the matter.

A. Based on these facts, does the Bank have a cause of action against Dentist,
Artist and Lawyer?

B. What defense(s) can Artist, Dentist and Lawyer raise to the Bank’s action?
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C. What ethical issues, if any, are raised by Lawyer’s conduct?
Explain your answers thoroughly.
REPRESENTATIVE ANSWER 1

Based on the facts, Vindictive may have aclaim for payment on the loan from Dentist,
Artist and Lawyer, but it isnot likely. The three defendants decided to make a corporation
together. A corporation is a separate legal entity from its founder. To make a corporation, the
Articles of Incorporation must be filed with the SDAT. If the Articles are not properly filed, then
the corporation does not legally exist.

Vindictive will argue that because the Articles were not properly filed until Feb. 7, that
DAL was not avalid corporation, but a general partnership instead. A genera partnership, unlike
acorporation is not a separate legal entity from its founders. In fact, the general partners of the
partnership can be liable for debts of the partnership to creditors. Vindictive will argue that
because there was not avalid corporation, all three defendants, Dentist, Artist, and Lawyer will
be liable for the unpaid portion of the debt of the partnership.

DAL should be able to defeat such a claim by arguing that Vindictive is estopped from
denying the existence of DAL as a corporation. While Maryland does not permit de facto
corporations, the courts will recognize corporation by estoppel when aplaintiff believed he was
transacting with avalid corporation when in fact the corporation did not yet legally exist. Here,
Vindictive thought he was giving aloan to the corporation at all times. It did not make aloan to
the 3 founders. Thus, it should be estopped from arguing that the corporation did not exist.

Dentist can also argue that the Bank should be estopped from going after him personally
because he signed the note as president of the corporation. He was acting as an officer with
authority of the corporation, not as ageneral partner. Thus, Vindictive's claim that the three will
be liable for the debts will fail asthey will be estopped from denying the existence of the
corporation.

Larry’s conduct will leave him subject to sanctions for creating a potential conflict of
interest between him and his partners. It isforeseeable that there may come atime where Larry’s
interests are adverseto DAL. AsDAL’scounsel, he creates a conflict of interest. He should
have advised Artist and Dentist of this possible conflict and advised them to get their own
attorney for the corporation. Only after they have waived any objection to Larry being the
corporate attorney would it be permissible to act as DAL counsel.

In addition, he may be subject to discipline for entering into a corporation with non-
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lawyers. Ethics prohibit lawyers from splitting fees with non-lawyers. While the facts do not
specifically mention it, if the agreement of the corporation was to split fees among the three, Larry
could be disciplined.

Lastly, as counsel for DAL, Larry may be disciplined for not revealing to his clients that
the Articleswere not filed. A lawyer has a duty to keep his clients reasonably informed of their
case. Falluretotell DAL of acrucial fact like that could leave Larry subject to discipline or even
mal practice.

REPRESENTATIVE ANSWER 2

The bank will seek to hold Artist, Dentist and lawyer personally liable for the note on the
theory that DAL INC. was not a de jure corporation when the note was signed and that, asa
result, Artist, Dentist and lawyer are not protected by the usual limited liability provisions of the
corporate form.

If not a corporation, DAL Inc. may be considered an implied general partnership based
on the intent of the principalsto join together to form a business and share the profits.

General partners are liable on debts undertaken by the partnership. Thus, under the
bank’ s theory, Dentist signed the note as a general partner of the DAL partnership thereby
rendering himself, the partnership, and the other partners ultimately liable on the note.

Artist, Dentist and Lawyer will raise defenses of defacto corporation and corporation by
estoppel. The defacto corporation doctrine may not be available in Maryland. To the extent it
exists, the doctrine alows a business in a state with an appropriate corporation law to enjoy the
benefits of ade jure corporation even though it has not complied with all of the necessary
elements to become a de jure corporation. The doctrine will apply only if the business took
nearly al of the appropriate steps (i.e. made a colorable effort) to comply with the law and was
unaware of the defect that resulted in failure to achieve de jure corporation status.

Here, the bank will argue that Lawyer has been aware of the deficiency, but failed to give
notice to the bank. Typically, aclient is bound by the actions of its lawyer, and Lawyer’s
knowledge could be imputed to the corporation.

As an alternative to the de facto corporation doctrine, Artist, Lawyer and Dentist could
argue that the bank is estopped from asserting that the corporation was never formed because it
has been dealing with DAL Inc. as a corporation, it made the initial deal believing DAL Inc. to be
acorporation, and it has benefitted from the belief. Moreover, the corporation has clearly
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adopted liability for the note by ratification, and Artist, Lawyer and Dentist relied on the
corporation having full liability when they made the deal.

Under both the corporation by estoppel and the de facto corporation defenses the
defendants are invoking the court’ s equitable power. Since he who seeks equity must do equity,
both of these defenses are vulnerable as aresult of lawyer’s coverup. Ultimately, a court could
well find for the bank.

Lawyer breached an ethical obligation by failing to inform his clients about the problem
with thefiling of the papers. Heis breaching another by offering to represent Artist and Dentist
along with himself in the matter. Lawyer’s own interests are nearly completely adverse to Artist
and Dentist since Lawyer’s coverup is the bank’ s best counter to their defense. Moreover,
Lawyer will likely beliable if Artist and Dentist are ultimately found responsible for the note. In
addition, Artist and Dentist may have divergent interests since Artist may wish to assert that only
Dentist is responsible on the note.

QUESTION 12

Anne Old was a ninety year old widow who lived alone. Shewasin frail physical health -
she walked with difficulty and was unable to operate an automobile. Her immediate neighbors
were Gus and Polly Neighbor. Over a period of severa years, the Neighbors provided
assistance to Old, including transporting her to church, to the grocery store, to the doctor’s office,
cutting her grass and shoveling snow for her in the winter. For the last several years, Gus
prepared Old’ s tax returns for her and Polly occasionally helped Old balance her checkbook and
pay hills. Between them the Neighbors spent about two hours aweek assisting Old. Old did not
compensate the Neighbors for their services at that time.

In June, 2000, the Neighbors met with Old and told her that they were going to become
involved in anew business and that, as a result, they would no longer be able to provide
assistance to her. Old became very upset and begged them to reconsider. Polly took out a piece
of notepaper and wrote the following:

“We agree to give Anne Old care in her house like we have done before and in
payment for that and our past services, she will give us her house (No. 316
Lomax St., Baltimore, MD) when she can’t live there anymore.”

Polly then presented it to Old and told Old that if she signed the paper, she and her

husband would continue to provide assistance. Old glanced at it quickly and then signed it. Gus
and Polly signed it as well.
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Later that afternoon, Old was badly injured in afal. Her physician told her that she will
have to live permanently in along term care facility. Old has offered her house for sale through a
realtor. The house has afair market value of $175,000. When the Neighbors learned of this they
demanded that Old convey the house to them. She has refused, saying that she wants to use the
sale proceeds to pay for her nursing home.

The Neighbors have filed a contract action against Old based on the letter seeking
specific performance and damages.

Based on these facts, what defenses can Old raise to the lawsuit? Evaluate their
probable effectiveness.

REPRESENTATIVE ANSWER 1
A. Frustration of purpose.

Old can argue that while the K may have been valid, there is an excuse of performance
based on an unforseen event that frustrates the purpose of the agreement. Old would argue that it
was understood by both parties that the purpose of the K was for Gus and Polly to provide her
with care subsequent to the K being signed. Since the purpose of the K is defeated now that she
isliving in along term care facility, and she has no need of care. Might also argue impossibility,
since K saysin her house. This seemsto be avery good argument, especially as no services
have yet been performed.

B. Consideration, lack of.

Even if Old argues Frustration/impossibility, Gus and Polly might argue that the K also
contemplated the exchange of the house for past services rendered. Old’ s response would be
that past services do not constitute valid consideration for the K, unless there was some
expectation of payment when services rendered. Here, that does not appear to be the case.

Polly and Gus will probably not be able to show detrimental reliance as a substitute since
they took no action in reliance on the K yet.

C. Unconscionably.
Old could also try to argue that thisK isvoid asit “shocks the conscience”. However, it is not
her best argument since courts are loath to use it except in cases involving unfair surprise and

oppression. It seems Old knew exactly what she was trying to do here, despite the K term
appearing grossly unfavorable to her.
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D. Duress.

Old might argue that the pressure exerted on her by Gus and Polly, by making the signing of the
K contingent on their helping her constituted duress, and thus the K was not validly formed.
Probably not a good argument as courts are—unwilling to void Ks because of economic duress.

E. Capacity.

Might argue that because of Old’s age, she lacked requisite capacity to sign. No evidence that
mental condition was impaired, so probably no success there.

F. Unilateral K

Old might argue that the K were unilateral in that it only contemplated her performance upon the
rendering of servicesto her. Not very likely to succeed as most K’s, unless they state otherwise,
are presumed bilateral -i.e., apromise to perform is sufficient consideration.

REPRESENTATIVE ANSWER 2
Old has several good defenses that she can raise in response to the lawsuit.

Frustration: Old can claim that the performance of the contract is discharged through the
doctrine of frustration. Performance of a contract can be discharged under the doctrine of
frustration in a case where alater event occurs, unforseen by both parties, that eliminates the
purpose of the contract. In this case, Old was injured on the same afternoon that she signed the
contract. Thisevent was unforseen by both Old and the Neighbors. Furthermore, the accident
requires that Old live permanently in along-term care facility. Since Old will be getting constant
care at the facility, thereis no longer any purpose to the contract. She no longer has to go to the
doctor’s office or other care. Although the Neighbors can still render approximately 2 hours of
assistance to Old aweek, it is not necessary because of the constant care received at the long-
tern care facility. However, the Neighbors also contracted that Gus would continue to prepare
Old stax returns for her and Polly would help Old balance her checkbooks and pay bills. Itis
unclear whether the long-term care facility will also provide these services for Old. Most likely,
the facility will not provide such services. Consequently, thereis still a purpose to the contract.
Asaresult, Old will not win on her defense of frustration.

Consideration: Old can aso defend on the grounds that there is no consideration
supporting the contract. A contract without consideration is an invalid and unenforceable
contract. The past services rendered by the Neighbors cannot serve as consideration for the
contract. However, the new promises to help Old are good consideration. Although the
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Neighbors do not have to provide care for Old anymore, they still can help her with her tax
returns, her bills, and take her to church. Thismay seem like an unfair exchange given the small
amount of work the Neighbors have to do to receive ahouse in return. However, a peppercorn
of consideration is sufficient to support a contract. A court will not look into matters of
sufficiency of consideration. Consequently, the contract is valid because there is sufficient

consideration.
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