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\. The Proli-iem
ihu;e aiz a*lvally iwo types of hmmuni.ty: traasact . .~al and

use o.ud gerlvailve use munity (hervinafter vuse fmreunity"}).

-prnsecuted ‘for offenses arising out of that transaction cven it
_indcpbndent evidence of the offense(s) -- from a source other

rranspctloqal lnnmnl;y cans that once a witness has be-n
comneﬂleﬂ to testify about an Incldent’, he may never be

than ;he witness -- comes to light. Use immunity, a shorthand
term for use and derivative use immunity, means that once A
witneqs has| been compelled to testify about an_ of fense, neither
that testlmony nor any evidence derlived from that test imony may
be usuc naalnst the witness., It independent evidence
disco»@ted .or° “as'beuu prﬂqi.aSEip_he witness theo-ot aally vmy

stlll be pros cuted for the offense.
d
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Ohy oty 10 sjtuaiions in which insider infuiis i
sodmienl nob ity 1S uecessary-in order '» prosecute criminal
activity, ‘he g 0secn.vi fe irzed with uni.-clie alt. (noi1ves
wheo only 'rassaciions! fnmunity is available.

M

F;? cniﬁple.'aSﬁnm; 3 scenas e o chick = onarteoiics WAL
fg . 1. ot ianing effectively with a hierarchy in which the fuiist
echelod leader is a prosperous. vwhite collar” professlional who
has never beén convicted of a crime. That individual, who we €an
refcr to as “Kingpin“. provides the capltal necessary to purchase
the narcotics whlch {s dlstrihnted to. users., He never hds his
hand on the narCOEIC°,aﬂﬂ c"ters onlv into caSh transartinﬂs
Klngplnr however, relles upon a certlfied public account ("A")

and :n inﬁ'vlﬂnal who roniters th° retesld nurcntlcs NI RS NS 4

network ("B" )},

Klngpln may nEVer be successfuliy prosecuted without
fngucand fan from *A° . 00, The-e w0k bﬂ enotn s v A5

against "A“ ofj‘B" 1o prusccute them (o1 (i role oni ok
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t tme
.lncrlmlnatlon. Under the preqcnt law, the proseccutor would then

'Loncelvabay may not -Incur civil. tax
“penalties] and »a". concelivably may not face professional ,
”dlsclpllne ln tngeform of licensé suspension or 'revocation by his

'profeq ional| llccnslng authority..
5

"'prosec tion case against Kingpin b

¥l trom the use of his testimony agalnst him,

’ [

(unqplrdcy
investigating Kingp!n
»{ the lncome Lax

A resuurce!ul pro%crutor. who could be
lor narcotics violations or cr hminal vlolallons (
COdO uould subpocna "A" or "B" belore thc grand jury at whiceh
AN and Y would invoke thclr privilcge agalnst sclf-

face the dllennm of having to glive "A" or ng" transactional

“lmnunity . or 8 total exemption from llablllty for their
'hisdecds WA" or "g%, then, could conceivably not be prosecuted

‘for thelr role in the conspiracy on elther ‘the state or federal

level lf granted transactlonal nununlty. they also concelvably

may ‘not’ lncuw clvil liabllity for thelr lnvolvomcnt vA" or "8
llablllty In the form of

To permit "A™ or vt to walk

away ftom their misdeeds would truly be a miscarriage of justice.
» <l E . .
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I.

The resolution of the dilemma Is to provlde the prosecutor

“with use inmunity to permit -the prosecutor to bulld a tax

y immuntzing “A" from the use

of "A' s“ testimony against him, or a narcotlcs casée by himnunizing
"aA" and "B" could

still be prosecuted for their involvement in the conspiracy,

“&ould stlll be forced to pay civil tax penalties and A" could

still be subject to discipline on a proresslonal baslq
Certainly. consideration of appropriate sanctions against "A" and
"B". should and must include all posslbllitlos given the magnitude
of their involvement in the crime..

L1. PROPOSED GENERAL IMMUNITY STATUTE
The proposed statute is based substantlally on the federal
lmmunlty statutes..ls U.S.C. §§6001-04 (1985). Changes made {n

the language are primarily those required by the dirforon(oe
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“‘Liguor ﬁolMinOrs:

‘ ytranscational immunity. Article 27,

between the organizational structurc of law cnforcement agencies

Ip‘lhbéfedc}aifand state systems.

Tﬁé broboséd géneral lmmunity statute differs substantively

from existing Maryland statutes In thrzg ways:
- '1.§flt*provides for use and dérivative use instead of
transgétlonal imnuhlty;

. 2. It iS'génerélly avajlable rather than limited to

spEc]fIc cr fifies;
'Eﬂ 3. 1t has bualit-in procedural safeguards whlch mus
Generally, the prcsen;_

t be

complied with prior to its uttlization,
statutes opérate automatleally.

“T&E prépOSéd‘immnhity statute would replace the fmunity
provisions tor specific crimes. Presently, Maryland has scparate
‘immunity provisions for the followlng crimes: Article 27, §23,

?Brlhery of Pub{lc Offiélils;l/ Article 27, §24, Bribery of

Athietlc Pa&tfclpants; Article. 27, §39, Conspiracy to Conmmit -

Bribefy,2/ Gambling or Lottery Violations; Article 27, §298,
Controlfed bangerohs Subétances; Article 27, §262.,Gnmbllng{

ArtiCle"-iZ'l.g §371, Lottery Violatlons; Article 27, 5400, Selling
Article 27, §540, Sahotage Prevention; Article

33, §2€if6i'Eledtlon,lxregularitles; Financial Institutions §9-

lftifﬂclg 111, §50 of the Constlitution of Marytand roqulTés

the Gen raﬂ Assembly to adopt a bribery statute conferring
§§23 and 39 are the response

to the mandate. Consequently, absent a constitutional amendment,
immunity for bribery must contlnue to be "transactional” as
opposed to the more limited "use and derlvative use" lmmunity.

. ‘ ' _ . "
' g/Tra?sactional immunity for conspiracy to commit bribery
also would!not be affected since It has constitutional overtones.

!
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910, Savings and Loan Prosecut fon, 3/

1 Y11. BASES FOR USE IMMUNITY

A. Legal Basis for Use Inmunity

In 892 the Supreme Court held unconstitutional a federal
hnnunlty statute which barred the introductlon of compelled

' .testlmony but permitted It to be used to locaté other
‘;evldengeli/. The Court recasoned -- correctly -- that such

derivative use of the tainted evidence rendered the immunity
meanlngless. But rather than simply .statlng that the
Constitution required derlvative use Immunity; l.e.,

-from bqth the Antroduction of compelled testlmony and

{nmmunity

. exploitation of the testimony to find leads. the opinion spoke in

~'broad language ‘which seemed to rcqulre transactional {mmunity.
Conseqhently,m@ongrcss enactcd a transactlonal jomunity statute
'whlch was'. upheld by the Supreme Court,s/ énd whlch became the

. model for state lcglslatlon 970, Congress repecaled the
transqotlopal hununity statutes ana enactea a new use innmﬂlty
statute, 18 U.S.C. §§6001-04 (1970)." When the Supreme Court
revicwed ‘the new statute, 1t held that the transactional Immunity
'lahguage in COUnselman which had been relied on for almost one
hundred years was dicta._ Thus, the Court held that the new

: statuIe whiich bars the use and derivative use of information
obtalﬁed uhder a grant of immunity provides the protection
requLFed by the Fifth Amendmen__a?

ryland § transactional immunity statutes, llke the federal

) [ IR e I

:3/lnnmnlly in the savings and loan situation would remain
game ‘since the duration of the immunity accorded to the
‘investigation of the pending matters would be limited to one more

& extension:of thé sunset provisions.

litchcock, 142 U.S. 547 (1892).

5/Brown v, Walker, 161 U.S. 59} (1896).

G/Kastngar v. United States, 406 U.S. 441 (1972).
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hnnunlty stdlutes'ropcnlod in 1970, arc based upon an incorrect
!nterﬂretation Qf the 1892 decision. It Is now clear that use
hnnunhty will mcet,constitutlonal requirements, Maryland's laws

are,;éhcfefore.50uldatcd.

B. Practical Bases for Use Immunity

ln additlon to provlding the possibility that a witness
. Elven use lnnmnlty may be subject to subsequent prosecution for
his, crimlnal actlvlty, f.e., the Oliver North prosecution, and
. would be subject ‘to-collateral conscqucnces. use immunity
provides for more complete dlsclosure of evidence than ; )
transactlonal innwnlty. :As Profcssor G, Robert Blakely stated at
~ the 19(4 Semlnar of the National Assoclations of Attorneys

%

General
'* With transactional immunity all the witness
- *. has to do is mentlon the transactlon; he does
T T not haye to fill In the detalls. So his
1 : attorhey can tell him to just mention it, and
" i then say, "I don't remember." But with a
. i~ "use" statute, a smart attorney advises hls
i " cllentito.tell all he knows, because the more
o ~ .. he tells, the less can be later used agalnst
| "~ . him. So "use" statutes encourage fuller
. disclosure by witnesses, and that Is what they
are really all about.

o o .,
~+ As a result" 1n?ividuals testxfying under a grant of use fnmunity
v have greater reason to disclose their involvement. Z/

Further. algeneral fmmunity statute, instead of the present
patchwork qullt of immunity statutes for particular crimes, wou | d
likewise be more conducive to full disclosure of cvidcace by an
Jdmmunized w1tne§s.. Often testimony about a drug transaction will
.ercompas s other crimes, such as violatlons of criminal tax

"statutes. Undet the pfesent_System.'a witness subpeonaced to
a}cstify.pursuaht to the hnnunity provfslons of Article 27, §298

L R T

7/“mether transactional or use witness immunity does not
. preclude prosecution for perjury or making false statements under
“path. - - o -
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(Cont:ollcd anicrous Substances) may not tefuse tao testily

; bcoduSc testimony rogarding the controlled dangeroug substances

transhctlon: would simultancously lmplivate him In the commission

of nthcr crimcs, e.g., tax perjury.’ 8’ Yet this Plr(um\tdnto
prcsonls the possibilnty of a trap for the unwary pros
lnquiring into drug violatlons and Inadvertently grant ing

tranwactional lunwnity for some previously unknown criminal

ccutor

'actlvity.

Further. thcre are no procedural safeguards In the present

'hnnunity statutes and conscquent!ly thelr operatlon is triggered
_haphazardly, without identlflcatlon of when a witness beglns o
’rcceive 1nnmnlty The statutes also provldc an "automotic
'Innmn)ty bath" . Across the nat[on,g/ witnesses subpoenacd before

the gtand jury must either assert the privilege against self-
lncrlmination or ‘else notify the: prosecutor that it is thelr
intention tdmﬂOJSO The prosecutor then ‘asks the court to order

”testimony and certlfles that the immunity conferred thercby Is In
{the publlc interest. This is the proccdure set out In this
proposed statute and ls the procedure lncorporated in the

recen ly adopted savings and loan immunity legislation. In sharp

contrast, most present Maryland statutes lnnmnize cverysge who
answers questions in the grand jury. ]0/ No assertion of the

. pr1V|lcge is requnred, nor is there any requirement of a™_
“eertification that the [nmunity Is in the public interest.

" The

uncertainty of when the statute Is applicable, coupled with the

"blanket automatlc transactional inmunity bath, makes MaryTand
.lnnmn ty statutes both haphazard and dangerous. Unless a

hfln re: Crimtnal Invcstigation No. "1-162, 307 Md. 622
(1987P. :

-

9"Witness Hnnunitg, National Assoclation of Attorneys
General “August, 1978.

w"'%tatg_m panagoulis, 253 Md, 699 (1969) (Witncss who

appeafred voluntarily before grand jury to make statement and was
then lasked questions was "compelled" to testify within meaning of

bribery immunity statutes).

f
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pnus_butor“iq véry con»crqunt in the \ngarlcs of Investigative

targ tsl_lAs a conqequcnce of the risks arlsing from the broad
:aul01at c hnnunity recceived by anyone subpoenaed before a grand
jury in estlgating drugs,, gambling and clection Jaws, the grind
1 ta jury]frequently becomes unusable as an investigative tool in
thesflafqas . The result is that the financlal aspects of large
Qshnrug{opfqatlons'cannot be investigated by Maryland grand Jurlcs
-E_F[hdlly,”dpsplte the broad brush immunization the present
st&ldtbé‘prbd!de, they may lronically deprive potential
derqndants of the Opportunlty to prorlde exculpatory evidence Lo
‘a gﬂand jury. ‘A prosecutor who mlght otherwise consent to thé '
appearance. of a defendant who want to testlfy before an
Investigallve grand jury or -- the more common occurance - - a
prosecutor who is willing to call a witness supportive of th
Jommz s ndercnse. may décline to do so because he fears automat lc
ER? : hnnunlzatlon. “There are no hnnunity walver statutes and the
RS T question of whether the automatic Immunity can be walved has yet
. to he resolved by the appellate eourts.

r 'w PROPOSED STA'I’U’I‘E

T The propoEed statute substltutes use for transactlanal
;.hnnunityllf because of the additional fact-finding utility that
ruse Innmnlty provides.‘ It would automatlcally bring the Maryland
-law into: accond with the Supreme Court's current view of the

e ' bre?dth of the Flfth Amendment,

. The pruposed statute Is made generalLy applicable primarily

for‘two reasons I1t- assures the compellability of the testimony

) regarding ‘a transactlon which Tnay involve a variety of
inﬁerreigted crimes and thus circumvents any constitutional .

LRI I e

._-Ll/Transact1onal immunity for the crime of bribery Is
retained because of its constitutional underpinnlng and for the
savings .and loan investigation because of its limited duration.
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' drug opcrations. money laundering, and tax perjury.
cx!stence of & generally available but limited Immunity statute

“'State s Attorney, Attorney General or State.Prosecutor.
-'State ‘s Atlnrney. the Attorney General -or State Prosecutor will

om “hich may ‘presently cxlst 12/ Secondly, It 1s now
apparont that a grdnd jury may be an inappropriate forum for the

in\estl ation of a variety of crimes, particularly large scale
The

“ould remedy the dual problems of no immunity for most crimes and
tOo mucm 1nnmnlty for drugs, gambllng and elections offenses.

py'far ‘the most signiflcant changes provﬂded by the proposcd
statute are ‘procedural. Imnunity would no longer be conferred

’automatically or:accidentally, but rather only through court
Lordera To ‘ensure coordinated, responsible rcquests: for imnunlty,

the dccision to seek a court order requires approval by the
The

thcréby have central control and ultimate responsibllity for the

'issuance of grants of Jmnmunity.

fﬂhp juS?clal role under this statute is ministerial. The
judgqﬁv%txfles that: : '

i
i 1.'.The State's Attorncy, the Attorney
i General.vor State Prosecutor has approved the

. i| request for an hnnunity order;

1 2, The witness has refused or ls likely to
i|_refuse to testxfy.

I | "The prosecutor has determined that the
| witness's testimony may be nccessary to be the
' public interest. .

v
]

ﬂbhcé the judge.concludes these three requircments afe met, he
‘issuesia court order compelling testimony ‘and inmunizing the

wltness. : .

The Judge will not himself dcterminc whether the witness'

. 2/Cf In re Criminal Investigation No. 1-162, supra. n.6,
{witneéss must rcasonably fear prosccution for onc of cenumerated

of fenses).
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Interest.

e e 4 ] &

tcslimony may bc necessary to the public Interest. To do so
\muld traanurm lho Judge into a prosceutor and require him to
makb dclicale prosecutorlal judgments wheih are inappropriate.
Furghcrmore,-a particular inmunity grant may be a very small
éspébt'tb a large scale investigation, making it fmpossible for
thgf}udﬁe to mafe ahy méanlngful evaluation of the public

g




