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Alexander L. Cummings
Clerk of the Court

Court of Appeals of Maryland
Courts of Appeals Building
361 Rowe Blvd.

Annapolis, MD 21401

RE: IAFF 1715 et al. v. Mayor and City Council of Cumbetland, et al.

Dear Mr. Cummings:

With this cover letter I am filing a petition for a writ of certiorari. This case involves the upcoming
November 4, 2008 election. Therefore, Petitioners ask that it be brought to the Court’s attention at the earliest
possible time.

Very truly yours,
KAH\I SM_ITH & COLLINS P.A.
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I hereby certify that on September 11, 2009 a copy of the foregoing was mailed, faxed and emailed to:

David Moore, Esqg.

Attorney General Office

200 St. Paul Street

Baltimore, MD 21202

410-576-79006

410-576-6955 (FAX)
dmoore@oag.state.md.

Attorney for the State Board of Elections
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September 10, 2008

IAFF 1715 et al. v. Mayor and City Council of Cumberland, et al.

Michael Cohen, Esq.

City of Cumberland

213 Washington Street

Cumberland, MD 21502
301-724-5200

301-724-5205 (FAX)
michaelcohen@atlanticbbn.net
Attorney for the City of Cumberland

Armand Pannone, II, Esq.
14 Green Street
Cumberland, MD 21502
301-759-2930
301-777-5877 (FAX)
ampjr@pennswoods.net

Attorney for Allegany County Board of Electiorii’
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Francis f Cdll_ills, Esq.



In The

Court of Appeals

Maryland

Int’l Assoc. of Fire Fighters, Local 1715,
Cumberland Firefighters

c/o Chuck Koelker, Pres.

816 Hilltop Drive

Cumberland MD 21502

Chuck Koelker
816 Hilitop Drive
Cumberland MD 21502

Steve Grogg
P.O. Box 432
Ridgeley, WV 26753

Jefirey G. DeHaven
65 LaVale Blvd.
Cumberiand, MD 21502

Petitioners

Vs.

THE MAYOR AND CITY COUNCIL OF
CUMBERLAND (MARYLAND)

PO Box 1702

Cumberland, Maryland 21501

Allegany County Board of Elections
County Office Building, Suite 405,
701 Kelly Road,

Cumberland, MD 21502 - 3401

of

Case No.:



Maryland State Board of Elections

¢/o Linda . Lamone, Administrator of Elections
P. O. Box 6486

151 West St., Suite 200

Annapolis, MD 21401 - 0486

Respondents

-00o-
PETITION FOR WRIT OF CERTIORARI

Petitioners request that the Court of Appeals grant an emergency writ of certiorari in
order to correct the decision of the Circuit Court of Allegany County and have a Charter
Amendment placed on the Ballot for the November 4, 2008 election and, as reasons, state:

1. On September 10, 2008 is a final judgment since the Circuit Court for
Allegany County dismissed Plaintiffs’ case and denied them all relief. The Court’s decision
adjudicates all claims in the action in their entirety. A copy of the Court’s decision is
attached hereto as Exhibit §. (Petitioners have retained the original Exhibit numbers from
the Court below and added the additional exhibits needed in this Court). The Docket
Number is C-08-30649. The case has not been decided by the Court of Special Appeals.
However, a notice of appcal was sent to the Circuit Court simultaneously with the filing of
this petition for certiorari.

2. The instant case is a suit for a writ of mandamus, emergency injunction,
declaratory judgment and other appropriate equitable relief. It relates to a charter
amendment that Petitioners seek to have placed on the November 4, 2008 ballot. Therefore,

Petitioners seek immediate intervention by the Court of Appeals.



3. If there is any substantial delay in granting Petitioners relief they will suffer
irreparable harm. Since this case involves an issue involving elections, and the date for the
next general election is November 4, 2008, it is imperative that the Court resolve this case
immediately.

4, Petitioners have given actual notice of this petition to all relevant parties and
have sent copies of the instant petition to all of the parties below by E-mail, fax and regular
U.S. mail.

PARTIES

5. Chuck Koelker, Steven Grogg and Jeffrey DeHaven are employees of the
Cumberland Fire Department. The International Association of Fire Fighters, Local 1715
(IAFF 1715) is the collective bargaining representative of the fire fighters and other
employees of the Fire Department in the City of Cumberland. Koelker, Grogg and DeHaven
are also officers of IAFF 1715. They bring this suit in their individual capacity and as
representatives of IAFF 1715.

6. The Mayor and City Council of Cumberland (M&CC) is a municipality under
Maryland law. The M&CC constitute the legislative body of that municipality.

7. The Board of Elections of Allegany County has been selected by the M&CC
to assist it and to run the elections that take place under the City Charter. Catherine Davis

is the Administrator for the Allegany County Board of Elections.



8. The Maryland State Board of Elections oversees the Allegany County Board

of Elections and determines the final format of the ballot that is prepared for the November

4, 2008 elections.
STATE LAW AND AMENDMENTS TO MUNICIPAL CHARTERS
9. Maryland State law requires municipal charters to allow for amendment by
means of a referendum. A petition for a referendum requires 20% of registered voters to
sign a petition to have the Charter Amendment placed on the ballot. Article XI-E, § 4 of the
Maryland Constitution states that municipal charters may be amended as follows:

The adoption of a new charter, the amendment of any charter or local laws, or
the repeal of any part of a charter or local laws shall be proposed either by a
resolution of the legislative body of any such municipal corporation or by a
petition containing the signatures of at least five per cent of the registered
voters of a municipal corporation and filed with the legislative body of said
municipal corporation. The General Assembly shall amplify the provisions of
this section by general law in any manner not inconsistent with this Article.

The Maryland General Assembly amplified the Maryland Constitutional provisions

with Article 23A, § 14 of the Maryland Code:

(a) Twenty per centum or more of the persons who are qualified to vote in
municipal general elections in the particular municipal corporation may
initiate a proposed amendment or amendments to the municipal charter, by a
petition presented to the legislative body of the municipal corporation, by
whatever name known. The petition shall contain the complete and exact
wording of the proposed amendment or amendments, and the proposed
amendment or amendments shall be prepared in conformity with the several
requirements contained in subsections (b) and (¢) of § 13 of this subtitle. Each
person signing it shall indicate thereon both his name and residence address.
Upon receiving the petition, the legislative body is directed to verify that any
person who signed it is qualified to vote in municipal general elections, and
shall consider the petition as of no effect if it is sighed by fewer than twenty
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per centum of the persons who are qualified to vote in municipal general
elections. If the petition complies with the requirements of this section, the
legislative body shall by resolution, passed as in its normal legislative
procedure, and not later than sixty days after the petition shall have been
presented to it, specify the day and the hours for the election at which the
question shall be submitted to the voters of the municipal corporation. This
may be at either the next regular municipal general election or at a special
election, in the discretion of the legislative body. In the event a special
election is designated, it shall be within a period of not less than forty days nor
more than sixty days after the final passage of the resolution. In the resolution,
the exact wording shall be specified which is to be placed on the ballots or

voting machines when the question is submitted to the voters of the municipal
corporation.

(b) Provided, however, that if the legislative body shall approve of the
amendment or amendments provided for in the petition presented to it under
subsection (a) above, it shall have the right by resolution to adopt the
amendment or amendments thereby proposed and to proceed thereafter in the
same manner as if the amendment or amendments had been initiated by such

legislative body and in compliance with the provisions of § 13 of this article.
(Emphasis added).

10. A case currently pending before the Court of Appeals, Jane Doe v.
Montgomery County Board of Elections, involves the issue of how to count the number of
eligible voters -- whether to include "inactive voters." The instant case involves a similar
issue. The Order by the Court of Appeals in that case does not definitively resolve the issue
raised in this case and the Circuit Court’s decision in this case may be inconsistent with the
Court of Appeals’ decision.

11.  The Election Law Article of the Maryland Code does not directly apply to

referenda amending a municipal charter. Md. Code, Election Law Article, § 1-101{v)(3).



12. The M&CC and the Cumberland Board choose to use the Allegany County
Board of Elections to run their elections, However, because the Maryland Election Law is
not binding, the M&CC and Cumberland Board are not obligated to comply with the time
constraints set forth in the Code of Maryland Regulations or in the Elections Law Atticle.
They are not relicved of their duty to comply with the requirements Article XI-E, § 4 of the
State Constitution or Article 23A, § 14 of the Maryland Code. They must timely count the
signatures on a petition for areferendum. If the petition is supported by sufficient signatures
and is otherwise in proper form, they must place the Charter Amendment on the ballot at the
next general election or conduct a special election within 60 days.

13.  Inthe spring of 2008 Petitioners obtained a list of registered voters from the
Allegany County Board of Elections. Thatlist, provided to Petitioners on a "CD," stated that
there were 11,906 registered voters. Therefore, the petition for referendum needed to have
at least 2,381 signatures in support of it (20% of 11,906).

THE PETITION

14.  During the spring and summer of 2008 Petitioners collected thousands of
signatures in support of a petition to amend the City Charter.

15.  That Petition (hereafter referred to as the Charter Amendment) states:

We, the undersigned voters of the City of Cumberland, Maryland, hereby

petition to have this amendment of the City Charter submitted to a vote of the

registered voters of the City of Cumberland for approval or rejection at the

next general election or at a special election called by the City Council.

Proposal



COLLECTIVE BARGAINING AND BINDING ARBITRATION FOR
NON-MANAGEMENT EMPLOYEES OF THE FIRE DEPARTMENT.

[NEW ARTICLE 37A TO THE CHARTER OF THE CITY OF
CUMBERLAND]

NON-MANAGEMENT EMPLOYEES OF THE FIRE
DEPARTMENT OF THE CITY OF CUMBERLAND SHALIL BE
ENTITLED TODESIGNATE A UNIONTO ACT AS THEIR EXCLUSIVE
REPRESENTATIVE AND TO ENGAGE INCOLLECTIVE BARGAINING
WITH THE CITY REGARDING WAGES, BENEFITS, AND WORKING
CONDITIONS. THE CITY COUNCIL SHALL PROVIDE BY
ORDINANCE FOR BINDING ARBITRATION WITH THE EXCLUSIVE
REPRESENTATIVEINORDER TO RESOLVE LABORDISPUTES. THE
ORDINANCE SHALL PROVIDE FOR THE APPOINTMENT OF A
NEUTRAL ARBITRATOR, THE FACTORS THAT SHOULD BE
CONSIDERED BY THE ARBITRATOR, AND THE PROCEDURES FOR
IMPLEMENTING THE ARBITRATOR'S DECISION AS PART OF THE
CITY'S BUDGETARY PROCESS. ANY ORDINANCE THAT IS
ENACTED SHALL PROHIBIT STRIKES OR WORK STOPPAGES BY
THE REPRESENTED EMPLOYEES.

NOTICE TO SIGNERS: The information you provide on this petition may
be used to change your voter registration address. Please print all information
other than your signature. P.O. Boxes are not generally valid, By signing this
petition, you agree that the above-mentioned charter amendment proposal
should be placed on the ballot as a question and that, to the best of your
knowledge, you are registered to vote in the State of Maryland and the City

of Cumberland and are eligible to have your signature counted for petition
purposes.

16. A sample of the petition is attached as Exh. 1.

17.  On or about July 25, 2008 Petitioners filed over 3,550 signatures in favor of
the above petition. The M&CC counted those signatures and, on or about August 15, 2008,
announced that only 2,172 signatures were valid (Exh. 4, 5). On August 18, 2008
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with regard to the first set of signatures Petitioners filed 2,645 signatures in favor of the
petition.

18.  The M&CC contend that there are 12,911 registered voters and that a petition
for referendum must be supported by the signatures of 2,582 registered voters. This position
is contradicted by the CD given to Petitioners in the spring of 2008. The City contends that
the CD only contains a list of "active voters" and that the full list is larger because it contains
"inactive voters." Petitioners contend that they were justified in relying on the original list
from the Allegany County Board of Elections and that Maryland law does not recognize
"inactive voters" for purposes of calculating the number of signatures needed for a
referendum petition. Regardless, Petitioners filed signatures of more than 20% ofboth lists
combined.

19.  The M&CC have publicly stated that they are opposed to the petition (Exh 3,
5). They also refused to count the additional 473 signatures and refused to pass a resolution
to have the Charter Amendment placed on the November 4 ballot or to call a special election
on the Charter Amendment (Exh. 3, 5).

20.  The M&CC have taken the position that they do not have to count all of the
signatures because approximately 473 of the signatures were filed with the City Clerk on
August 18, 2008 and the remainder of the signatures were filed a few weeks earlier on July

25,2008, The M&CC contend that the filing of the signatures on two separate days results
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signatures (Exh. 5). The Circuit Court for Allegany County agreed with this position and
dismissed Petitioner's case.

21.  Petitioners contend that this is plainly illegal and that the Charter Amendment
must be presented to the voters. Petitioners contend that the M&CC have no discretion in
this matter and that they must be compelled to comply with State law.

22.  Inthe Circuit Court, Petitioners sought a declaratory judgment that, in order
to support the referendum petition, Petitioners were entitled to rely upon the list of registered
voters supplied by the Allegany County Board of Elections and that they needed 2,381
signatures to have the Charter Amendment placed on the ballot. The Circuit Court agreed
with Petitioner's contention regarding the number of signatures needed. However, the
Circuit Court held that Petitioners could not supplement the original filing and that each set
of petitions should be treated separately. In short, the Circuit Court held that a petitioner
must start the signature gathering process all over again if the first set of signatures is
determined to be less than 20%. The Circuit Court denied Petitioners the opportunity to
supplement their petition with additional signatures.

23.  Petitioners sought a declaratory judgment that a petition for referendum may
be filed and supported by signatures delivered to the Cumberland City Clerk on more than

ong day.

24.  Petitioners now seck a declaratory judgment that the M&CC must immediately



both sets of signatures, if it appears that a total of more than 2,381 voters signed the pefition,
pass a resolution to have the Charter Amendment placed on the November 4, 2008 ballot.
Alternatively, if the M&CC chooses to conduct a special election, or if the Charter
Amendment otherwise cannot be placed on the November 4, ballot, that the M&CC must
schedule a special election within 60 days as required by Md. Code, Art. 23A, § 14.

25. The affidavit of Chuck Koelker, Exh. 7, was attached to the complaint to
verify the allegations of this complaint. A hearing was conducted by the Circuit Court for
Allegany County. At that hearing nearly all of the evidence was presented by stipulation.
Only Catherine Davis, the Administrator for the Allegany County Board of Elections was
called as a live witness. She testified regarding the differences between “active” voters and
“inactive voters.” Essentially, she explained that inactive voters are not on the active list but
that, if they sign a petition or fill out a form at the time of the election, they will be allowed
to vote and be moved to the list of active voters. Her testimony will not likely be
determinative of this case. Rather, the Court of Appeals can review this case based on the
record below without requiring or needing a {ranscript.

PRAYERS FOR RELIEF

WHEREFORE, Petitioners pray that this Court issue a writ of certiorari and
DECLARE, ADJUDGE AND DECREE that:

A. The Circuit Court's Order dated September 10, 2008 is reversed and that the
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B. Petitioners may support a petition for referendum with signatures submitted on
more than one date.

C. Petitioners must support the referendum petition with at least 2,381 signatures
(20% of Cumberland voters identified by the Allegany County Board of Elections).

D. If, after the City Clerk finishes counting the signatures, it appears that the petition
is supported by the signatures of more than 2,381 registered Cumberland voters, the M&CC
is required to pass a resolution that the Petition for fire fighter binding arbitration be placed
on the November 4, 2008 ballot or pass a resolution that the City conduct a special election
within 60 days.

E. If the M&CC decide to place the Charter Amendment on the ballot for the
November 4, 2008 election, the Cumberland Board of Election Supervisors, Catherine Davis
and the Boards of Elections for Allegany County and the State of Maryland are required to
place the Charter Amendment related to fire fighter binding arbitration on the November 4,
2008 ballot.

F. The Petitioners further pray the Court to grant or award such other and further

relief as justice and equity may require, including attorney's fees and costs.

DATED: September’ H T},\ZOOS ,

llins, Esq. >
KAHN, SMITH & COLLINS, P.A.
201 North Charles Street - 10th Floor
Baltimore, Maryland 21201

(410) 244 1010
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Attorneys for Petitioners

CERTIFICATE OF SERVICE

I hereby certify that on MJ / / M a copy of the foregoing was

mailed and faxed and e-mailed to:

David Moore, Esq.

Office of the Attorney General

200 St. Paul Street

Baltimore, MD 21202

410-576-7906

410-576-6955 (FAX)
dmoore(@oag.state.md.us

Attorney for the State Board of Elections

Michael Cohen, Esq.

City of Cumberland

213 Washington Street
Cumberland, MD 21502
301-724-5200

301-724-5205 (FAX)
michaelcohen@atlanticbbn.net
Attorney for the City of Cumberland

Armand Pannone, 11, Esq.
14 Green Street
Cumberland, MD 21502
301-759-2930
301-777-5877 (FAX)
ampjr@pennswoods.net
Attorney for Allegany County Board of Electior

FranmsJ Collins, Esq.
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Exh. 1:

Exh. 2:

Exh. 3:

Exh. 4:

Exh. 5:

Exh. 6:

Exh. 7:

Exh. 8:

Exh. 9:

Exh. 10:

Exh. 11:

Exh. 12:

Exh. 13:

Exhibit list
Sample Charter Amendment Petition
Correspondence of 7/23/08 to City Attorney, Michael Cohen
Newspaper articles published in Cumberland regarding petition
Press Release from City of Cumberland regarding signatures
Emails between Petitioners' attorney, Francis Collins and Michael Cohen
Copy of CD given to [AFF 1715 by the Allegany County Bd. of Elections
Affidavit verifying complaint by Chuck Koelker
Circuit Court Order dated Sept. 10, 2008
Copy of Plaintiff’s Complaint
Motion for Summary Judgment by Plaintiffs
Motion for Summary Judgment by Defendant, City of Cumberland
Motion to Dismiss by State Board of Elections

Notice of Appeal in Court of Special Appeals
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City of Cumberland (Maryland} Charter Amendment Petition

Wea, the undersigned voters of the Clty of Gumberland, Maryland, hereby peiftion to have this amendment of the City Gharter submitted 1o a vote of the registered voters of the Gity of Cumberand
for approval or rejection at the next general election or at a special election called by the Gity Couneil,

Propogal

COLLECTIVE BARGAINING AND BINDING ARBITRATION FOR NON-MANAGEMENT EMPLOYEES OF THE FIRE DEPARTMENT, [NEW ARTICLE 37A TO THE
CHARTER OF THE CITY OF CUMBERLAND]

NON-MANAGEMENT EMPLOYEES OF THE FIRE DEPARTMENT OF THE CITY OF CUNBERLAND SHALL BE ENTITLED TO DESIGNATE AUNION TO ACT AS THEIR
EXCLUSIVE REPRESENTATIVE AND TO ENGAGE IN COLLECTIVE BARGAINING WITH THE CITY REGARDING WAGES, BENEFITS, AND WORKING CONDITIONS.
THE CITY COUNCIL SHALL PROVIDE BY ORDINANCE FOR BINDING ARBITRATION WITH THE EXCLUSIVE REFRESENTATIVE IN ORDER TO RESOLVE LABOR
DISPUTES. THE ORDINANGE SHALL PROVIDE FOR THE APPOINTMENT OF ANEUTRAL ARBITRATOR, THE FACTORS THAT SHOULD BE CONSIDERED BY THE
ARBITRATOR, AND THE PROCEDURES FOR IMPLEMENTING THE ARBITRATOR'S DECISION AS PART OF THE CITY'S BUDGETARY PROCESS. ANY ORDINANCE
THAT IS ENACTED SHALL PROHIBIT STRIKES OR WORK STOPFAGES BY THE REPRESENTED EMPLOYEES,

NOTICE TO SIGNERS: The information you provide on this petition may be used to changa your voter reglstration address. Piease print ail information other than your sigriature, P.O. Boxes
are not generally valid. By signing this pefition, you agree that the above-mentioned charer amendment proposal should be placed on the ballot as a questions and that, 1o the best of your
knowiedge, you are registered to voie in the State of Maryland and the Cily of Cumberland and are eligible fo have your signature counted for petition purposes.

DATE PRINT FULL NAME VOTER REGISTRATION CITY/ZIP DATE OF SIGNATURE
ADDRESS BIRTH
1
2
3
£
5
FOR ELECTION BOARD USE ONLY
Total Number of CIRCULATOR'S AFFIDAVIT
Signatures: ;
Circwlztor's Printed Name Under the penalties of perjury, | swear (or affirm); {8} | wes at
Number of Invalidatad least 18 years old when each signature was obalned; (b) the
Signatures: infermation given to the left identifying me Is true and correct;
Residence Address {c) 1 personally obsarved each signer as he or she signed this
Number of Vaiid page; and, (d} fo the best of my knowledge znd belief, {i) all
Signatures: . signatures on this page are genuine, and (i 21 slgners are
City State Zin registered voters of the State of Maryland and the City of
Endorsed By: Cumberiand, Maryland,
Telephone Number

Cirsulator’s Sighature Date
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City of Cumberiand Attomey
Michael Scott Colen, Esquire
213 Washington Street

Cumberiand, MD 21502 Faxed tor 1-301-724-5205

RE: Referendum Petition

Dear Mr. Cohen,

As you know, the JATF 1715 has been gathering signatares for an amendment to the Charter of the City
of Cumberland. It now appears that sufficient signatures have been gathered for the referendum to be placed on
the ballot this November. Ihope to have the petitions delivered to the City Council this week, Please verify

that the proper person o accept the paperwork is the Clerk for the City of Cumberland, Margie Erich. T have
attached a sample of the petition for your review.

1 have been informed that the County Beard of Elections requires that all issues subject {o referendom be
submitted to it before August 18, 2008. I is my understarding that the City Council must pass a resolution to
place the issue on the ballot. if the City intetids on counting the signatures to verify that there are the requisite
20%, please make arrangements ta have the signatures verified in a timely fashion and to have the City Council
pass the resolution in time to comply with the County Blection Board’s requirements,

You previously raised issues about legality of the contents of the petition. If you intend on pursuing
that, I ask that the two processes be handled separately. That is, the verification of signatures and resclution
should be done simultaneously with any protest regarding the contents of the pelition. As 1 previously wrote to

you, I still think that the pacties ought to wail until after the election to challenge the merits of the referendum.
Qbviously, if the issue does not pass, there will be no necd for a legal battle.

EXHIBIT




Page 2
July 23, 2008
Colien, Michael

If you necd anything further from me, please call at your eatliest convenience. My cell phone number is
443-604-8175. If you do not reach me at the office you should feel free to call me any time about this issue.

Very truly youfs,

=

\
Francis J. Colling
FIC/mif
Enclosures
ce;

Catlierine O, Davis, Election Director for Allegany County
701 Kelly Road, Suite 213

Cumberland MD 21502-3401



City_of Cumberland {(Maryland) Charter Amendment Petifion

We, the undersihned votars of the City of Curnbertand, Maryland, hereby pefition te have this amendment of the Gity Charter submitted ta a vote of the registered voters of the Cily of Cumberland

for approval or felection at the next general alection or at a special eleciion calied by tha Cily Counell
T Proposal

COLLECTIVEZI BARGAINING AND BINDING ARBITRATION FOR NON-MANAGEMENT EMPLOYEES OF THE FIRE DEPARTMENT. INEW ARTICLE 37A TO THE

CHARTER OF THE CITY OF CUMBERLANLI]

NON-MANAGEMENT EMPLOYEES OF THE FIRE DEPARTMENT OF THE CITY OF CUMBERLAND SHALL BEENTITLED TO DESIGNATE AUNION TO ACTAS THEIR
EXCLUSIVE REPRESENTATIVE AND TO ENGAGE IN COLLECTIVE BARGAINING WITH THE CITY REGARDING WAGES, BENEFITS, AND WCRKING CONDITIONS.
THE CITY CQUNCIL SHALL PROVIDE BY ORDINANCE FOR BINDING ARBITRATION WITH THE EXCLUSIVE REPRESENTATIVE IN ORDER TO RESOLVE LABOR
DISPUTES. THE ORDINANCE SHALL PROVIDE FOR THE APPOINTMENT CF ANEUTRAL ARBITRATOR, THE FACTORS THAT SHOULD BE CONSIDERED BY THE
ARBITRATOR, AND THE PROCEDURES FOR IMPLEMENTING THE ARBITRATOR'S DECISION AS PART OF THE GITY'SBUDGETARY PROCESS. ANY ORDINANCE
THAT IS ENACTED SHALL PROHIBIT STRIKES OR. WORK STOPPAGES BY THE REPRESENTED EMPLOYEES.

NOTICE TO SIGNERS: The inforrmation you provide on this petition may be used to change your voter registration address. Please print all information other than your signature. P.O. Boxes
are not generally valid. By signing this petition, you agree that the above-mantioned charter amendment propesal should be placed on the ballet as & questions and that, fo the best of your
xnpwledge, you are registered 1o vote in the State of Maryland and the Gity of Cumberiand and are eligible o have your signature sounted for pefition purposes.

DATE ; PRINT FULL NAME VOTER REGIGTRATION (g yraty DATE QF SIGNATURE
ADDRESS BIRTH
i
2
3
4
B
FORELECTION BOARD USE ONLY

Total Numbegr of CIRCULATOR'S AFFIDAVIT
Signatures: , - - .

| Circulator's Printed Name Under the penalties of petfury, | swear {or affirm): (2) | was at

- least 18 years old when sach signature was obtainad; () the

ber af} ted '

:;r:a tz:r:s:Tvahda _i information given to the leit identifying me is frue and correct;

‘ Residence Address {c) 1 personally observed each signer as he or she signed this
Nusnber of Valid . page; and, {d} to the best of my knowledge and balief, ) all
Signatures: signatures on this page are genuine, and (i) all signers are

City State Zip registered voters of the State of Masyland and the City of
Endorsed Bf: Cumberland, Maryland.
Telephone Number

Circulator's Signature Date
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City firefighters seek binding arbitration, possible referendum

Maria Smith T#F Frrs

Cumberland Times-News

— CUMBERLAND - The city's firefighters would like binding arbitrafion to become purt of their confract negotiations
and theyre seeking the public’ help, possibly in the upcoming general election,

The uuion, however, may not have a valid legal standing to place such a referendum on the baliot.

Members of the International Association of Fire Fighters Local 1715 are gathering the required signatures for the
petition while the city is preparing to seek a declaratory judgment in Allegany County Cireuit Court.

City Adminisirator Jeff Repp said the matier is expected {o be filed in cowrt in the next week or so. The move asks a
judge to determine if Local 1715% petition, before it becomes a referendum, is valid sccording to state law.

Repp said the union asked the city to examnine the petition about & month ago. The city, he said, responded that it did
not believe the petition was legal or valid. He said the city has not heard back from Local £7135; therefore, a declaratory
judgment is being sought.

Chuck Koelker, Local 1715 president, said the idea essentially would force both sides lo come to an agreement before
rcaching arbitration.

Before the union and city enter into binding arbitration, though, negotiations must reach a point where theyre
"eonsidered at an impasse.” Both sides then need to determine that an agreement caunot be reached, and that arhiteation
will be songht.

The issue came about following a nearly yearlong attempi to finalize a contract with the union and cily recently. The
previous conlract expired in July 2007 and negotiations began in the spring of Tast year,

A nonbinding, fact-finding mission was cendueted Nov, 15 after those negotiations deadlocked and mediation failed.
Because the fact-finding process was nof binding, both sides continued to work toward an agresment.

It wasn't until April 15 that city officials approved an agreement for fiscal 2008-2018 retronctive to July 1, 2007,
With binding arbitration, the matter could have been settled last July or August, Koelker said.

Duriag binding arbiteation, both sides present their final requests or offers and the arbitrator inust pick one or the other
for each issue.

"If forces you to make a legilimate offer,” Koelker said,

City Clerk Sharon Clark said before a referendum can appear on a ballot, a petition with signatures from 20 percent of
the city's registered voters must be presented. That petition, if valid, then is given to the clerk for review and
verification.

Clark said a referendum can appear ont the upeoming election ballot, be voted on during a special election or held for
the next election. The general election is set for Nov. 4.

Koclker said the referendum, if approved, would prevent firefighters from striking and instead, would require them to
work under provisions of the previous confract.

In the case of binding arbitration, Koelker said city residents wouldn’ see a tax increase if the arbitrator rules in favor
of the union,

“Noboedy in the state of Maryland ever had their faxes raised because a city lost a binding arbitration case,” Koelker
said.

Local 1715 is picking up any costs assoclated with the possible referenduym and has been assisted by F.J. Collins of
Kahn Smith & Collins, a Baltimore law firm that represented the union during the recent confrast negotiations.

Koelker said the association has bagun coliecting signatures, primarity fhrongh city firefighters, their families and
friends.

For niore information, call {301} 784-1715. Information is expected to be posted on the Web site,
www.iafflocall?15.com,

Contact Maria Smith at msmithlimes-fiews.com,.

Copyright © 1999-2008 cnhi, inc.
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City controls fate of firefighters referendum

Michael A, Sawyers
Cumberland Times-News

July 31, 2008 08:27 am

— CUMBERLAND (1 By simply following the law, city officials, if they choose, will be able to keep the
public from deciding whether CumberlandQs firefighters should have access to binding arbitration in contract
matters.

At the public mesting of the mayor and council Tuesday, petitions containing about 3,600 signatures were
presented by Chuck Koclker, president of Local 1715, International Association of Fire Fighters, in an
attempt to have the public vote on the issue in NovemberUs general election.

f1The board of elections needs the signatures certified by Aug. 18 so the question can be put on the ballot, U
Koclker said. (7We believe we have more than the 2,100 or so signatures that are required to force a
referenidom vote. O

Tuesday, however, City Attorney Michael Scotf Cohen said state law allows the city 60 days 1o gualify the
signatures as being valid, moving that determination well past Aug. 18, thus eliminating the issue for the
upcoming general eleclion.

The firefighters seek binding arbitration to avoid prolonged periods of work withont an approved contract.
Mayor Lee Fiedler does not,

OBinding arbitration will take the decision out of Cumberland, [ Fiedler said Wednesday. ['The way we do it
now has worked for years and it holds the firetnen and the city accountable. Residents know who to blame or
who to applaud that way. Binding arbitration takes away the ability of the cifizens in a community to create
their own future.0

Koelker thinks the city will use the full time pedod allowed for certification of signatures as a way to Odrag
their feet,[1 thus keeping the vote away from the citizens.

[TWe think the citizens would vote for what we want, but really, thatDls the only way wef{lre going io get
binding arbitration. The cily isn[1t going to give it o us.0

Koelker snid other Maryland fire departments have binding arbitration, but seldom use it. UKnowing it[s out
{here makes the two sides come together, because nobody ever knows how the arbiter will decide, 1 he said

Koelkker said Montgomery County has had binding arbitration since 1993 and used it once. Baltimore Counf:y
has had it sthoe 2002 and not used it, he said.

Koelker said that if the matter does not make it to the November ballot that the only altematives remaining for
the union will be legal ones.

The existing coniract expires in the sumumer of 2010,
Contuct Michael A, Sawyers af msawyers{@iimes-news.com,

Copyright © 1999-2008 colii, inc.
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City council ready to fight firefightersO arbitration request

Erom Staff Reports
Cumbetfand Times-News

Augnst 01, 2008 09:09 am

— CUMBERLAND [ The city clerk of Cumberland has begun verifying signatures on a petition secking
binding arbitration for the Local 1715, International Association of Fire Fighters.

The firefighters presented the petition with 3,548 signatures in an atfempt to have the public vote on the issue
in November[s general clection.

The firefighters seek binding arbitration to avoid prolonged periods of work without an approved contract,
The mayor and City Council, however, do not support the practice of binding arbitration,

DA majority of the City Council has expressed {heir adamant opposition to this issne, and if the requisite
number of signatures is verified by the city clerk, the council plans to vigorously contest this charter
amendment whenever it is placed on the ballot for consideration,[] City Administrator Jeff Repp saidina
press release,

For the petition to be valid, 2,582 of the signatures sabritted must be those of voters who are qualified to
vote in city elections. The city has 12,911 registered voters and 20 percent of those voters are needed to
intfiate an amendment to the cityfls charter by petition,

Allegany Countyls board of elections needs the signatures certified by Aug. 18 to place the question on the
ballot.

After the petition was presented to city officials at their Tuesday public meeling, City Attorney Michael Scoft
Cohien said state law allows 60 days to qualify the signafores as being valid.

Mayvor Lee Fiedler said on Wednesday that binding arbitration would take the decision on the firefighter

contracts out of the community. The current practice of confract negoliation holds both the firefighters and the
city accountable, Fiedler said.

The existing firefighter contract expires in {wo years,

Copyright © 1999-2008 cnhi, inc.
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Petition drive falls short for Cumberland firefighters

Michael A. Sawyers
Cumberland Times-News

August 18, 2008 09:00 am

— CUMBERLANID O The president of CumberlandOs firefighters union said Saturday evening that city
officials changed the rules when they claimed Friday that the union had not obtained enough valid voter
signatures to force a public referendum about how their contracts are negotiated,

The firefighters seck binding arbitration, while the mayor and council oppose that negotiating mechanism,
Chuck Koelker, Local 1715, International Association of Fire Fighters, said union members believed that they
needed a minimum of 2,160 valid signatures, 20 percent of the citys voters, as verified by county clection
officials,

(OWe turned in 3,550 signatures. The city says 2,172 of them ave valid. That(s ciose, but it is still more than
2,160,00 Koclker said.

In a press release issued Friday evening, however, City Administrator Jeffrey E. Repp said the firefighters
needed 2,582 valid signatures fiom the 12,911 repistered voters in the city. By that count, the union came np
410 signatures shorf.

Putting pressure on the petition effort was instruction from county clection officials that the pet;tum had to be
proven valid by Tuesday to qualify for the ballot in November.

Although city officials lepally had 60 days o review the signatures, municipal staff pushed forward to meet
the deadline, according to Repp.

[1The city clerks office has been working overtime to tabulate the signatures on the petition, 3 Repp said in
the press release.

Yoelker said he thinks that the city may have included the names of residents registered only for Camberland
elections in coming np with the total number of vaters. Those names, he believes, would not show up on
county rolls provided to firefighters, thus increasing the number of signatures needed to reach the 20 percent
level.

Koclker said union members will gather additional signatures until sometime Monday when he will take them
to the city leaders for verification, hoping for their cooperation so that he can approach the election board by
Tuesday for a decision, He said registered city voters who have not yet sigined may call
instructions about where to find a petition.

O'We appreciate the city dealing with our original petition in & timely way,0 Koelker said. OThey could have
drup their feet and kiiled it.()

Mayor Lee Fiedler said Saturday evening that it is unlikely that any additional signatures twined in Monday
will be investigated by city staif.

OThey will probably have to statt all over again,[J Fiedler said, referring to the firefighters. OltDis not a
decision T would make. It is something to be dealt with by legal counsel and the city clatk{ls office.0

Fiedier said as well that the number of voters registered only for city elections is smatl, U donDt think that
would be a large enough number (o make up the difference, Pl he said.
Contact Michael A. Sawyers af msawyers@limes-news. com.

@oymearss  Tor
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Press Release
For Immuediate Release

August 15, 2008

Verification of Signatures on IAFF Petition for Binding

Arbitration Yield Insufficient Number to Place Question on
November Ballot

The City of Cumberland announced today that the petition seeking binding
arbitration for the AFL~CIO, International Association of Firefighters (IAFF) Local
# 1715, received in the City Clerk’s Office with 3,550 signatures attached, yielded
an insufficient number of valid signatures to place on the November ballot.

For the pefition to be valid, 2,582 of the signatures submitted must have been those
of voters who are qualified to vote in City elections, Applicable law provides that in
order {o initiate an amendment to a municipality’s charter by petition, no less than
20% of the voters qualified to vote in the municipality’s general elections must sign
the petition. At present, there arc 12, 911 repistered voters in the city.

“The City Clerl’s Office has been working overtime fo tabulate the signatures on
the petition to meet an August 18" deadline, which is the last date that the question
could be submitted to the State Board of Elections for the November ballot,” stated
City Administcator Jeffrey B, Repp. “The preliminary count pielded 2,172 valid
signatures, 1,366 invalid signatures, and 12 signatures that will be reviewed by
legal counsel lo determine their eligibility. The vast majority of invalid signaiures
came from unregistered voters or registered voters who reside outside the city limits.
Even with the small manber of pending signatures, the 1,366 number of invalid
signalures resulls in the petition being declared invalid since 2,582 signatures are

required for the petition to be valid. Upon final review a final total will be released
by the Clerk’s office.”

For additional information, please contact City Administrator Jeff Repp at 301-759-
6424




F.J. Collins

From: Michael Scott Cohen [michaelcohen@atianticbbn.net}
Sent: Wednesday, July 30, 2008 11:36 AM

To: F.J. Collins

Ce: Jeff Repp; Kitty Davis

Subject: Re: Pefition for Charter Amendment

JourmalPM: J

FJd.

The Mayor and City Councli acknowledge they received the Petition on July 25, 2008, As required by Arficle 23A
Saclion 14, the resolution will be passed no later than 60 days from the date of the receipt of the Petilion, The cerlification

of the signalures and the passage of the resolutlon, if required, will be handled In the ordinary course of the City's
business.

Michael

To: ‘Michael Scolt Cohen®
Co: elections@allconelorg

Sent: Tuesday, July 29, 2008 12:20 PM
Suhbject: Petition for Charler Amendment

Dear Michael:

As you probably already know, on last Friday the petition for a charter amendment was delivered
to the City Clerk regarding binding arbitration for firefighters. It is my understanding that it is
now incumbent upon the City Council to pass a resolution that places the question on the City
Ballot. | spoke to Catherine Davis from the County Elections Board and she would like to be kept
informed regarding the progress of this charter amendment so that the deadline of August 18, 2008

is met. Obviously, it woutd be far cheaper for the City to put this on the Navember ballot instead
of running a special election.

Likewise, please keep me informed of any steps that are, or are not, being taken with regard to

this petition. As you know, | am the attorney for the Firefighters and the petitioners and want to
make sure that this process goes as smoothty as possible.

Very truly yours,
Francis§. Collins; Gig:

reply to: ficollins@kahnsmith.com

Keahin, Smith & Collins, PLA.




201 N, Charles St., 10th Floor
Baltimore, MDD 21201
£10-244-1010 (w)
410-244-8001 (Fax)
888-244-1212 {toll-free)
410-418-4313 (h)
443-604-8175 {cell)

This message Is balng sent by a lawyer; it Is intended for the exclusive useof the Individual or entlty that Is the named addressee and may
containinformation that is privileged or confldential or otherwise legally exempt from disclosure. If you are not the named addressee oran
employee or agent responsible for delivering this message to the named addressee, you are not authorized to read, print, retain, copy or

disserninate this message or any part of it. [f you have recelved this message In error, please notify me Immediately by e-mail, discard any paper
coples and delete all electronlc coples of the message. Thank you for your cooperation.



F.. Collins

From: Michaet Scolt Cohen fmichaslcohen@atlantichbn.net]
Sant: Tuesday, August 19, 2008 4:13 PM

To: F.d. Collins

Subject: Re: Firefighter Petition

There is no tegal authority in the [aws applicable to municipalities that provide for the
supplementation of petitions. You generally refer to law which does not apply and does not

specifically provide for the supplementation of names to petitions for charter amendments, Do you
have anything that specificatly applies to municipalities?

ORI GAES
To: ‘Michael Scolt Cohen’
Sent: Tuasday, August 19, 2008 3:40 P
Subject: RE: Firefighter Petition

- Otiginal Me

t don’t mind disagreeing if you have legal authority upon which you are relying. If, on the other
hand, the disagreement is as a result of expediency or because the Mayor and City Council

disagree with the merits of our petition, then we need to get past the disagreement without going
to court,

9. Collins
410-244-1010

Standard request: in an effort to reduce the overwhelming exchange of email, please note that an automatic
reply to this message is not requested. Please reply only as needed.

Fron: Michael Seott Cohen [mailtomichaelcohen@atlantichbn.net]
Sent: Tuesday, August 15, 2008 3:32 PM
To: FJ. Collins

Subjact: Re: Firefighter Petition

Kr. Collins:

The State Elections Code does not apply to municipatities, The provisions relative to elections are

found in Article 23A. [ will forward your comments to my client, but it appears that you and |
simply disagree.

Michae!l Scott Cohen

iginal Mes
i A GInE:
To: 'Michas! Scoft Cohen'

Ge: 'CHUCK KOELKER'

Sent: Tuesday, August 19, 2008 3:20 PM
Subject: RE: Firefighter Petition




1 strongly disagree with you about having to file all the petition forms on the same day. Indeed,
the Maryland elections code specifically contemplates such a procedure. Do you have any legal
authority upon which you are relying for the proposition that all of the petition forms must he
fited on onhe day? | could find no such requirement in the State Constitution, the City Charter or
the State Elections Code. This is one petition, All of the signatures are on one form and ask for
the same thing, We ask that the City verify the signatures immediately.

Otherwise, | will have no alternative but to seek equitable relief from the Court. As | said before,
this is only going to delay the inevitable: There will be a vote on this issue. | hope the City will
relent and allow the voters to decide rather than usurp the democratic process by placing
unnecessary and legally unjustified hurdles in the way. Regardless of how the Mayor and City
Council feel about this merits of binding arbitration, they ought to allow the voters to decide.

Enough signatures have been collected and the present administration needs to respect the
democratic process.

F5. Colline
410-244-1010

Standard request: in an effort $o reduce the overwhelming exchange of emalil, please note that an automatic
reply to this message is not requested. Please reply only as needed.

Frone: Michael Scott Cohen [malitoimichaelcohen@atlantichbr.net]
Sent: Monday, August 18, 2008 11:26 AM
To: F.1. Collins

Cez Jeff Repp; Kitty Davis
Subject: Re: Firefighter Petition

Mr. Collins:

The number 12,911 was procured from a disk provided by the County Board of Elections which was
provided shortly afier the petition was recelved. | do not know when you received your list,

The second batch of signatures which was presented eatlier foday is being deemed to be an entirely
new pelition. The 472 signatures presented are insufficient as the number of signatures does not
amount to 20% of the registered voters. Therefore, verification of the signatures is unnecessary.

The pertinent provisions of Arficle 23A do nof mention providing supplements (o petitions. The
language speaks in tefms of one pefifion with deadlines starting to run from the datie the petition is
submitied. | do not think the language can be interpreted to provide that supplements to petitions

are permitted at all much less being subject to the same deadlines that applied with respect (o the
original submissions.

Please direct any further communications regarding this matter to me.

Sincerely,

Michael Scoll Cohen




Co: 'CHUCK KOELKER! ; Catherine Davis

Sent: Monday, August 18, 2008 10:44 AWM
Subject: Firefighler Petition

Dear Mr. Cohen:

I've reviewed the Press Release and article in newspaper about the petition for Firefighter
arbitration. 1 am writing in an effort to resolve any outstanding procedural hurdtes.

We previously received from the Board of County Elections a list of voters that stated that there
are 11,907 voters in the City and a disk was given to us with the names. | am trying to verify
these numbers as we speak so if there is any inaccuracy, it is unintentional, The City is now
contending that there are 12,911 voters and that we need 2,582 signatures, This is a substantial

increase, without any justification or explanation given. For the record, we believe we were
entitled to rely on the original list of voters given to us.

in the meantime, the City stated that the petitioners were short by 410. Over the weekend, the
petitioners cotlected an additional 472 sighatures and deliverad them to the City clerk today.

Thus, even assuming the City’s total voter list is accepted, we are in excess of the 2,582 the City
contends are needed.

We ask that you immediately begin checking the additional 472 signatures to verify them. We are
very confident of their accuracy and validity.

As 1 previously wrolke, the City has been contending that it faces a deadline of §/18/08. 1
disagree for the reasons | previously cited. In short, the City is not bound by the State Election
Code and its decision to utilize the County Board of Elections should not inure to the petitioner’s

detriment. We are asking that the City take every possible step to immediately verify the
signatures and place the issue on the ballot in Movember,

Please call or write with any new information you receive or if you have any questions.

Very truly yours,
Francis . Colting s

reply to: fjcollins@kahnsmith.com

CMI‘IH s
OLLINS, RA

Kahn, Smith & Collins, P.A.
201 N. Charles St., 10th Floor
Baldmore, MD 21201
410-244-1010 {w)
A410.244.8001 (lax

A LTRAOVRT L AR,

888-244-1212 (toll-frec)
410-418-4313 (h)



443-604-8175 (cell)

standard request: in an effort to reduce the overwhelming exchange of email, please note that an
automatic reply to this message is not requested. Please reply only as neadad.

This message is belng sent by a lawyer; 1t is Intended for the exclusive useof the Individual or entity that Is the named zddressee and rmay
containinformation that Is privileged or confidential or otherwlse legally exempt from disclosure. IFyou are not the named addressee oran
employee or agent responsibla for delivering this message to the named addressee, you are not authorized to read, print, retain, copy or

disserninate this message o any part of It. If you have recelved this message in errar, please notify me immediately by a-mall, discard any paper
coples and delete all efectronic coples of the message. Thank you for your cooperation.



F.Jd. Collins

From: Michael Scott Cohen [michaslcohen@atiantichbn.net}
Sent: Tuesday, August 18, 2008 1:48 PM

To: F.J. Gollins

Subject: Re: 1AFF Petifion

As has been expiained to me, a voter from whom the County does not have a verified address.
—=-Qriginal Mes
Er ity
To: "Michaal Scolt Gohen

Sent: Tuesday, August 19, 2008 1:42 PM
Subject: RE: IAFF Petilion

What is an inactive voter?

9.9, Bolline
410-244-1010

Standard request: In an effort to reduce the averwhelming exchange of email, please note that an automatic
reply to this message is not requested. Please reply only as needed.

From: Michael Scott Cohen [mailto:michaelcohen@atlantichbn.net)
Sent: Monday, August 18, 2008 2:55 PM

To: ficollins@kahnsmith.com

Cc: JeffRepp

Subjiect: TAFF Petition

Mr. Collins:

If you have not already spoken to Kitty Davls regarding this matter, it is my understanding that the list of voters you asked

for and recelved was for active voters only. The list the City recelved included active and inaclive volers as well as three
additional voters who are only regislered to vote in the City's clections.

Michael Scolt Cohen, Esquire
213 Washinglon Streat
Cumberland, MD 21502
(301)724-5200 phone
{301)724-5205 fax




AUG—-22-28B58 12:56 PHM

1

IaFF LOCAL 17189

@1 T84 L1715




auc—22-28038 12155 PH IAFF LOGCAL 1710 Z@l 784 1713

In The
Cirenit Court
For
Allegany County
Int't Assoc. of Fire Fighters, Local 1715,
Cumberland Firefighters, et al.
Plaintiffs
Vs, Case No.:
The Mayor and City Council of Curnberland
(Maryland), et al.
Defendants

~a{~

AFFIDAVIT IN SUPPORT OF MOTION FOR PRELIMINARY AND

PERMANENT INJUNCTION

1. My name Is Chuck Koelker. I am the president of the Intarnationat
Association of Fire Fighters, Local 1715, Tam over the age of 18 and competent to testify.

2. If the Court fails to grant the relief requested in the complaint Plalntiffs will

suffer immediate, substantial and frreparable harm. There is no adequate remedy at law

sinee this case involves an issue that must be voted upon by the voters of the City of

Curnbetland.

3.  The factual allegations of the complaint ate true and correct to the best of my

knowiédge, information and belief.

RO Nt O

Chuck Koelker

.32



SEP-10-2608 15:13 FROM-JUDGES LEASURE/F [NAN +30177720584 T-990  P.002/00%

IN THE CIRCUIT COURT FCR ALLEGANY COUNTY, MARYLAND

INT'L AS5S0C. QF FIRE FIGHTERS
LOCAL 1715, CUMBERLAND
FIREFIGHTERS, et al

- Plaintiffs

v, : CIVIL ACTION NO. C~08~30649

MAYOR AND CITY COUNCIL OF
CUMBERLAND, et al

Pefendants

MEMORANDOM AND ORDER

Before the Court is the Plaintiffs’ (“Firefighters")
Complaint against the Mayor and City Ceuncil of Cumberland
{("City”}, the Cumberland Beoard of Election Supervisors, the
Allegany County Board of Election Supervisors, and the
Maryland State Board of Elections.

Suit was filed on August 22, 2008. The Firefighters
are seeking a writ of mandamus, a deelaratory judgment, andg
a preliminary and permanent injunction. Plaintiffs want a
court order, (1) instructing the City to count and verify
the signatures on a certain referendum petition, (2) find
the subject of the petition valid (which the City
disputes), (3) that the City must pass a resolution
submitting the referendum to Cumberlsnd voters at either a

special election or at the November 4, 2008 general

F=247
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election, and (5} that the pertinent election
administrators place the question on the November 4, 2008
geﬁeral election ballot unless the City opts for a special
election.

The parties appeared before the Court on September 9,
2008 to argue whether an immediate order should issue,
given the time constraints with the upcoming general
election. The issue was taken under advisement. Because
of the time constraints, the Court will proceed to its
rulings without extensive discussion of the issues.

The following facts are undisputed. The Firefighters
seek a Cumberland charter amendment regarding the
submission of labor disputes to binding arbitration. Their
approach to achieve this is by petitioning the gquestion to
referendum, The relevant law on initiation of a referendum
is largely contained in Article 23A, Section 114 of the
Maryland Code.

On July 25, 2008 Plaintiffs filed 3,550 signatures in
favor of the petition. On August 15, 2008, the City
announced 2,172 signatures were valid, On August 18, 2008
Plaintiffs filed an additional 472 signatures. The City has
not bothered to verify any of those signatures, contending

that the second set of signatures constitute a separate

F-247



SEP~10-2008 15:13 FROM~JUDGES LEASURE/F INAN +3017772085 T-990  P.004/006

petition and that 472 signatures aze not encugh to support
the call for a referendum.

The law contained in Sectien 14, supra states that 20%
of the persons qualified to vote are needed to initiate a
charter amendment referendum. First, there exists a
dispute between the Firefighters and the City as to the
number of Cumberland voters. There are two types of voters
- “active” and “inactive”. In Cumberland there are 11,906
registered active voters, but there are an additional 1,005
“inactive” voters. The City contends the Plaintiffs need
20% of the total, i.e. 20% of 12,911, or 2,582 signatures.
The Firefighters contend they only need 2,381 signatures
(20% of the 11,906 registered active voters). The Court
agrees with the Plaintiffs on this point, and finds the
petition submitted only needed 2,381 verified signatures,

Unfortunately for the Firefighters, the 2,172
qualified signatures submitted with the Petition on July 25
were not enough. And the Court agrees with the City that
the petition submitted by Plaintiffs after the August 15
determination by the City that there were insufficient
qualified voters on the July 25 petition is not retroactive
to the earlier petition, Arxticle 23A, Section 15 states
that the City must verify, upon receiving the petition,

whether the persons on the petition are gualified. And the

F=247
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City “..shall consider the petition as of no effect if it is
signed by fewer than twenty per centum.”.

See also, Gittings v. Bd. of Sup. Of Elections, 38 Md.

App. 674 (1978), where the Court of Special Appeals held
the trial court had no right to grant voters another
opportunity to gather additionzal signatures after the
county board initially determined there were insufficient
signatures on a referendum petition. Despite the
"understandably disappointing result”, id., at 680, to the
petitioners, the court has “.no right under the law to
grant such a dispensation”. 1Id., at 679.

Because an insufficient number of qualified voters
were presented to the Clty, the other issues will not be
considered,

For the foregoing reasons, the City’s Motion for

sSummary Judgment will be GRANTED, and the Boards’ of

Elections Motions to Dismiss will be GRANTED, this !éf‘”day

of Beptember, 20008.

W. TIMéQgg FINAN
Judg
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IN THE CIRCUIT COURT FOR ALLEGANY COUNTY, MARYLAND
INT'L ASS0C. OF FIRE FIGHTERS ;

LOCAL 1715, COUMBERLAND
FIREFIGHTERS, et al

Plaintiffs

vi. : CIVIL ACTION NO. C-08-30649

MAYOR AND CITY COUNCIL CF
CUMBERLAND, et al

Defendants

'Y

ORDER

The Motions herein having been heard and considered,
it is this Zﬁzgtaay of September, 2008, by the Circuit
Court for Allegany County, Maryland ORDERED,

1. Summary Judgment is hereby entered in favor of the

Defendant, The Mayor and City Council of Cumberland,
Maryland, and against the Plaintiffs; and

2. The Motions to Dismiss of the State Board of

Elections and the Allegany County Board of Elections

are GRANTED.

W. TIMOTHY \FINAN
Judge
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In The

Circuit Court
For

Allegany County

Int’l Assoc. of Fire Fighters, Local 17135,
Cumberland Firefighters

¢/o Chuck Koelker, Pres.

816 Hilltop Drive

Cumberland MD 21502

Chuck Koelker
816 Hilltop Drive
Cumberiand MD 21502

Steve Grogg
P.0O. Box 432
Ridgeley, WV 26753

Jeffrey G. DeHaven
65 LaVale Blvd.
Cumberland, MD 21502

Plaintiffs

VSs. Case No.:

THE MAYOR AND CITY COUNCIL OF
CUMBERLAND (MARYLAND)
PO Box 1702

Cumberland, Maryland 21501

Serve on:

Jeffrey E. Repp, City Administrator
PO Box 1702

Cumberland, Maryland 21501
1-301-759-6424
jrepp@allconet.org

R |
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Michael Cohen, City Attorney

213 Washington Street
Cumberland, Maryland 21502-5200
1-301-724-5200 '
michaelcohen@atlanticbbn.net

and

Sharon Clark

City Clerk

City of Cumberland

P.O. Box 1702

57 North Liberty Street
Cumberland, Maryland 21502

Fax (301) 759-6438

Email; sclack@ci.cumberland.md.us

Cumberland Board of Election Supervisors
John C. Vanetta
Dr. Magno P. Roque, M.D.
Michael Stakem
Russell L. Livengood
Marie L. Neff
City of Cumberland
P.O. Box 1702
57 North Liberty Street
Cumberiand, Maryland 21502

Allegany County Board of Elections
County Office Building, Suite 405,
701 Kelly Road,

Cumberland, MD 21502 - 3401

Serve on:

Catherine Davis, Administrator
Allegany County Board of Elections
County Office Building, Suite 213,
701 Kelly Road,

Cumberland, MD 21502 - 3401
(301) 777-5931; fax: (301) 777-2430
e-mail: elections@allconet.org



Maryland State Board of Elections

c/o Linda H. Lamone, Administrator of Elections
P. O. Box 6486

151 West St., Suite 200

Annapolis, MD 21401 - 0486

Serve on:

Joseph Curran

Attorney General for the State of Maryland
200 St. Paul Street

Baltimore Maryland 21202

and

Linda H. Lamone, Esq., State Administrator of Elections
P. O. Box 6486

151 West St., Suite 200
Annapolis, MD 21401 - 0486

and

Mark Davis, Esq. Counsel to the State Board of Elections
200 St. Paul Street
Baltimore Maryland 21202

Defendants

VYERIFIED COM?LAIT‘TT-]{;‘((’)O}i WRIT OF MANDAMUS,
DECLARATORY JUDGMENT, AND INJUNCTIVE RELIEF
Plaintiffs, by their undersigned counsel, bring suit for a writ of mandamus,
declaratory judgment and injunctive relief againts Defendants and allege:
INTRODUCTION

1. The instant case is a suit for a writ of mandamus, emergency injunction,

declaratory judgment and other appropriate equitable relief. Tt relates to a charter



amendment that Plaintiffs seek to have placed on the November 4, 2008 ballot. Therefore,
Plaintiffs seek immediate intervention by the Court to resolve this issue.

2. If there is any substantial delay in granting Plaintiffs relief they will suffer
irreparable harm. Since this case involves an issue involving elections, and the date for the
next general clection is November 4, 2008, it is imperative that the Court resolve this case
immediately.

3. Plaintiffs have given actual notice of their position to all relevant parties and,
prior to seeking this Court’s intervention have given copies of this complaint to them. The
City Attorney, Michael Cohen, has been aware of Plaintiff’s complaint and position since
July, 2008 (Exh. 5). Catherine Davis, the Administrator for the Allegany County Board of
Elections, has been sent copies of correspondence so that she is familiar with the issues
raised in this case (Exh. 2, 5).

PARTIES

4, Chuck Koelker, Steven Grogg and Jeffrey DeHaven are employees of the
Cumberland Fire Department. The International Association of Fire Fighiers, Local 1715
(IAFF 1715) is the collective bargaining representative of the fire fighters and other
employees of the Fire Department in the City of Cumberland, Koelker, Grogg and DeHaven
are also officers of IAFF 1715. They bring this suit in their individual capacity and as
representatives of IAFF 1715.

5. The Mayor and City Council of Cumbetland (M&CC) is a municipality under

Maryland law. The M&CC constitute the legislative body of that municipality.



6. The Cumberland Board of Election Supervisors (Cumberland Board), is
composed of John C. Vanetta, Magno P. Roque, M.D., Michael Stakem, Russell L.
Livengood and Marie L. Neff. The Cumberland Board is created under the Cumberland

Charter, § 10. The Cumberland Board has the responsibility of conducting elections in the

City of Cumberland.

7. The Board of Elections of Allegany County has been selected by the M&CC
to assist it and to mn the elections that take place under the City Charter. Catherine Davis
is the Administrator for the Allegany County Board of Elections.

8. The Maryland State Board of Elections oversees the Allegany County Board

of Elections and determines the final format of the ballot that is prepared for the November

4, 2008 elections.

STATE LAW AND AMENDMENTS TO MUNICIPAL CHARTERS
0. Maryland State law requires municipal charters to allow for amendment by
means of a referendom. A petition for a referendum requires 20% of registered voters to
sign a petition fo bave the Charter Amendment placed on the ballot. Asticle XI-E, § 4 of the
Maryland Constitution states that municipal charters may be amended as follows:

The adoption of a new charter, the amendment of any charter or local laws, or
the repeal of any part of a charter or local laws shall be proposed either by a
resolution of the legislative body of any such municipal corporation or by a
petition containing the signatures of at least five per cent of the registered
voters of a municipal corporation and filed with the legislative body of said
municipal corporation. The General Assembly shall amplify the provisions of
this section by general law in any manner not inconsistent with this Articie.



10. The Maryland General Assembly amplified the Maryland Constitutional

provisions with Article 234, § 14 of the Maryland Code:

(2) Twenty per centum or more of the persons who are qualified {o vote in
municipal general elections in the particular municipal corporation may
initiate a proposed amendment or amendments to the municipal charter,
by a petition presented to the legislative body of the municipal corporation,
by whatever name known. The petition shall contain the complete and exact
wording of the proposed amendment or amendments, and the proposed
amendment or amendments shall be prepared in conformity with the several
requirements contained in subsections (b) and (c) of § 13 of'this subtitle. Each
person signing it shall indicate thereon both his name and residence address.
Upon receiving the petition, the legislative body is directed to verify that
any person who signed it is qualified to vofe in municipal general
elections, and shall consider the petition as of no effect if it is signed by fewer
than twenty per centum of the persons who are qualified to voie in municipal
general elections. If the petition complies with the requirements of this
section, the legislative body shall by resclution, passed as in its normal
legislative procedure, and not later than sixty days after the petition shall
have been presented to it, specify the day and the hours for the election
at which the question shall be submitted to the voters of the municipal
corporation. This may be at either the next regular municipal general
clection or at a special election, in the discretion of the legisiative body.
In the event a special election is designated, it shall be within a period of
not less than forty days nor more than sixty days after the final passage
of the resolution. In the resolution, the exact wording shall be specified
which is to be placed on the ballots or voting machines when the question is
submitied to the voters of the municipal corporation.

(b) Provided, however, that if the legislative body shall approve of the
amendment or amendments provided for in the petition presented to it under
subsection (a) above, it shall have the right by resolution to adopt the
amendment or amendments thereby proposed and to proceed thereafter in the
same manner as if the amendment or amendments had been initiated by such
legislative body and in compliance with the provisions of § 13 of this article.

(BEmphasis added).
11.  The Election Law Article of the Maryland Code does not directly apply to

referenda amending a municipal charter. Md. Cods, Election Law Article, § 1-101(v)(3).
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12.  The M&CC and the Cumberland Board choose to use the Allegany County
Board of Elections to run their elections. However, because the Maryland Election Law is
not binding, the M&CC and Cumberland Board are not obligated to comply with the time
constraints set forth in the Code of Maryland Regulations or in the Elections Law Article.
They are not relieved of their duty to comply with the requirements Article XI-E, § 4 of the
State Constitution or Article 23A, § 14 of the Maryland Code. They must timely count the
signatures on a petition for a referendum. Ifthe petition is supported by sufficient signatures
and is otherwise in proper form, they must place the Charter Amendment on the ballot at the
next general election or conduct a special election within 60 days.

13.  In the spring of 2008 Plaintiffs obtained a list of registered voters from the
Allegany County Board of Elections. That list, provided to Plaintiffs on a “CD,” stated that
there were 11,906 registered voters. Therefore, the petition for referendum needed to have
at least 2,381 signatures in support of it (20% of 11,906). (See Exh. 6).

THE PETITION

14, During the spring and summer of 2008 Plaintiffs collected thousands of

signatures in support of a petition to amend the City Charter.

15.  That Petition (herecafter referred to as the Charter Amendment) states:

We, the undersigned voters of the City of Cumberland, Mandand, hereby petifion
fo have this amendment of the City Charter submitted to a vote of the registerad
volers of the Clty of Cumberland for approval or rejectlon at the next general
election or at a special eleclion called by the City Council.

Proposal

COLLECTWE BARGAINING AND BINDING ARBITRATION FOR NON-
MANAGEMENT EMPLOYEES OQF THE FIRE DEPARTMENT. INEW

ARTICLE 37A TC THE CHARTER OF THE CITY OF CUMBERLAND]




NON-MANAGEMENT EMPLOYEES OF THE FIRE DEPARTMENT OF
THE CITY OF CUMBERLAND SHALL BE ENTITLED TO DESIGNATE A
UNION TO ACT AS THEIR EXCLUSIVE REPRESENTATIVE AND TC
ENGAGE IN COLLECTIVE BARGAINING WITH THE CITY REGARDING
WAGES, BENEFITS, AND WORKING CONDITIONS. THE CITY
COUNCIL SHALL PROVIDE BY ORDINANCE FOR BINDING
ARBITRATION WITH THE EXCLUSIVE REPRESENTATIVE IN ORDER
TO RESOLVE LABOR DISPUTES. THE ORDINANCE SHALL PROVIDE
FOR THE APPOINTMENT OF A NEUTRAL ARBITRATOR, THE
FACTORS THAT SHOULD BE CONSIDERED BY THE ARBITRATOR,
AND THE PROCEDURES FOR IMPLEMENTING THE ARBITRATOR'S
DECISION AS PART OF THE CITY'S BUDGETARY PROCESS. ANY
ORDINANCE THAT [S ENACTED SHALL PROHIBIT STRIKES OR
WORK STOPPAGES BY THE REPRESENTED EMPLOYEES.

NOTICE TO SIGNERS: The information you provide on this petition may be used
to change your voter registration address. Please print all information other than
your signature. P.Q. Boxes are not generally valid. By signing this petition, you
agres that the above-mentioned charter amendment proposal should be placed on
the ballat as a quastion and that, to the best of your knowledge, you are registered
1o vole in the State of Maryland and the Clty of Cumberland and are sligible to have
your signature counted for petition purposes.

16. A sample of the petition is attached as Exh. 1.

17.  OnoraboutJuly25, 2008 Plaintiffs filed over 3,550 signatures in favor ofthe
above petition. The M&CC counted those signatures and, on or about August 15, 2008,
announced that only 2,172 signatures were valid (Exh. 4, 5). On August 18, 2008 Plaintiffs
filed an additional 472 signatures. Assuming the M&CC’s counting was correct with regard
1o the first set of signatures Plaintiffs filed 2,644 signatures in favor of the petition.

18. The M&CC contend that there are 12,911 registered voters and that a petition
for referendum must be supported by the signatures of 2,582 registered voters. This position
is contradicted by the CD given to Plainfiffs in the spring of 2008. The City contends that
the CD only contains a list of “active voters” and that the full list is larger because it contains
“Inactive voters.” Plaintiffs contend that they were justified in relying on the original list

from the Allegany County Board of Elections and that Maryland law does not recognize



“Inactive voters.” Regardless, Plaintiffs filed signatures of more than 20% of both lists
combined.

19.  The M&CC have publicly stated that they are opposed to the petition (Exh 3,
5). They have also stated that they do not intend on counting all of the signatures or passing
a resolution to have the Charter Amendment placed on the November 4 ballot or to call a
special election on the Charter Amendment (Exh. 3, 5).

20.  The Mé&CC have taken the position that they do not have to count all of the
signatures becanse approximately 472 of the signatures were filed with the City Clerk on
August 18, 2008 and the remainder of the signatures were filed a few weeks earlier (Exh 5).
The M&CC contend that the filing of the signatures on two separate days results in them
being treated as two separate petitions and, therefore, neither petition has sufficient
signatures (Exh. 5). Plaintiffs contend that this is plainly illegal and that the Charter
Amendment must be presented to the voters. Plaintiffs contend that the M&CC have no
discretion in this matter and that they must be compelled to comply with State law.

COUNT I
REQUESTFORADECLARATORY JUDGMENT THAT
THE CITY COUNCIL MUST COUNT ALL THE
SIGNATURES AS PART OF ONE PETITION TO
AMEND THE CITY CHARTER)
21.  Plaintiffs incorporate herein all of the factual allegations stated above,

22.  Plaintiffs seek a declaratory judgment that, in order to support thereferendum

petition, Plaintiffs were entitled to rely upon the list of registered voters supplied by the



Allegany County Board of Elections and that they needed 2,381 signatures to have the
Charter Amendment placed on the ballot.

23.  Plaintiffs seek a declaratory judgment that a petition for referendum may be
filed and supported by signatures delivered to the Cumberiand City Clerk on more than one
day.

24.  Plaintiffs seek a declaratoryjudgment that the M&CC must immediately count
the second set of signatures (delivered on August 18, 2008) and that when counting both sets
of signatures, if it appears that a total of more than 2,381 voters signed the petition, pass a
resolution to have the Charter Amendment placed on the November 4, 2008 ballot.
Alternatively, if the M&CC chooses to conduct a special election, or if the Charter
Amendment otherwise cannot be placed on the November 4, ballot, that the M&CC must
schedule a special election within 60 days as required by Md. Code, Art. 234, § 14.

COUNT I

(PETITION FOR WRIT OF MANDAMUS AND/OR EMERGENCY

PERMANENT INJUNCTION REQUIRING THE MAYOR AND CITY

COUNCIL OF CUMBERLAND TO COUNT THE SIGNATURES ON

THE PETTTION AND TO PASS A RESOLUTION PLACING THE

CHARTER AMENDMENT ON THE NOVEMBER 4, 2008 BALLOT

OR TO CONDUCT A SPECIAL ELECTION WITHIN 60 DAYS.)

25.  Plaintiffs incorporate herein all of the factual allegations stated above.

26.  Plaintiffs request thatthe Courtissue a writ of mandamus requiring the M&CC
to pass a resolution for the Charter Amendment related to fire fighter binding arbifration to

be voted upon by the voters of Cumberland either at the November 4, 2008 eleciion or by

special election conducted on or before December 19, 2008. Under Article 23A, § 14 the
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M&CC has up to 60 days to count signatures and then 60 days to conduct a special election.
However, counting 472 signatures could be done in a day and there is no practical reason
for the M&CC to use all 120 days. For this reason, Plaintiffs contend that the most efficient
and inexpensive way of having the Charter Amendment voted on is to have it placed on the
ballot of the November 4, 2008 election. Doing so will also put the Charter Amendment
before more voters because it is likely that more Cumberland voters will vote in a
presidential election than in a special election for one issue related to the City of
Cumberland.

27. Plaintiffs request that the Court issue a writ of mandamus requiring the
Cumberland Board of Election Supervisors, Catherine Davis, the Allegany County Board
of Elections and the Maryland State Board of Elections to place the Charter Amendment on

the November 4, 2008 ballot.

28.  The affidavit of Chuck Koelker, Exh. 7, is attached to verify the aliegations

of this complaini.

PRAYERS FOR RELIEF RELATING TO ALL COUNTS

WHEREFORE, Plaintiffs pray that this Court DECLARE, ADJUDGE AND
DECREE that:

A. The M&CC is ORDERED to count the signatures submitted on August 18, 2008.

B. Plaintiffs may support a petition for referendum with signatures submitted on

mote than one date.

i1



C. Plaintiffs must support the referendum petition with atleast 2,381 signatures (20%
of Cumberland voters identified by the Allegany County Board of Elections).

D. If, after the City Clerk finishes counting the signatures, it appears that the petition
is supported by the signatures of more than 2,381 registered Cumberland voters, the M&CC
is required to pass a resolution that the Petition for fire fighter binding arbitration be placed
on the November 4, 2008 ballot or pass a resolution that the City conduct a special election
within 6( days.

E. If the M&CC decide to place the Charter Amendment on the ballot for the
November 4, 2008 election, the Cumberland Board of Election Supervisors, Catherine Davis
and the Boards of Elections for Allegany County and the State of Maryland are required to
place the Charter Amendment related to fire fighter binding arbitration on the November 4,
2008 ballot.

The Plaintiffs further pray the Court fo grant or award such other and further relief

as justice and equity may require, including attorney's fees and costs.

DATED: August 20, 2008

=== Brantis J/ Collins, Esq.
KAHN,SMITH & COLLINS, P.A.
201 Notth Charles Street — 10th Floor
Baltimore, Maryland 21201

(410) 244-1010

Attorneys for Plaintiffs
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I The
Circuit Court
For
Allegany County

Inf'l Assoc. of Fire Fighters; Local 1715,
Cumberland Birefighters; et al.

Plaintiffs
V5. Case No.: 01-C-08-30647

The Mayor and City C‘ijc;iloff;@mﬁbeztland
(Maryland), ¢t af.

Defendants

MOTION FOR SUMMARY JUDGMENT

Plaintiffs, by theéir uhdeisigned atforneys, move for summary judgment and, as
TEAsOns, siate:

1. Thefactual allegations of the.complaintare incorporated herein by reference.

2. Tfthe Courtfails to grant the felief requiested i fhie complaint immiediately
Plaintiffs will suffer immediate, substantial and irrgparableharm,

3.  Thismotion;thecomplaintand the motion to shoften time lave beon verified.
By the tithe the Couit rules ¢n this miotion, Plaintiffs will have given reasonable nofiee to
all of the Defendants of this cage.

4, There are no dispu‘tes as to-material facts.

5. Plaintiffs are entifled to judgnient as a matte

flaw.

¥
=

6.  Plaintiffs are filing herewith a ntemorandum in support of this motion.




WHEREFORE, Plaintiffs fequest that the Court conduct an ininetiate hearing and

enter a final judgment in Plaintiffs’ favor for therelief requested in the complaint.

" Fraricis J. Collins, Bsquire

201 North-Charles Street, 10t Floor:
Baltimore, Maryland 21201,
410-244-1010

collins@katinsmith.coiir

Attomey for Plaintiff

CERTIFICATE OF SERVICE

1 hiereby cextify that oir

AT 2009 & copy -of the foregoitig was:

mailed and faxed {whefé
enail address indicated) to;

Sandra Brantley, Asst. Attiy. (enefal
Office of fhe Afiomey General
90.State Circle, Room 104
_Annapohs-;MD 21401
410-946-5600
410-946-5601 (FAX)
sbranﬂey@oag statédug

Aftorney for the State-Board of Elections

David Moore, Bsq.
Attcsrney G‘"eneral Office

Baltimere;MD 21202

410-576-1906

410-576-6955 (FAX)

Attoriey-for the State Board of Elections

ere. 13‘5 faxdumber 1nd;ca%éd) and erailed. {whisre thers 1s ad



élty;of Chﬁiﬁeﬁand n
213 Washington Street
-Cumberiand MD 21502

3013724»:5295 FAX)
mxchaelcohen@ flanticbbn.net
Atforney for the City of Cumberland

Armand Panone, 11, Esq.

14 Groen Strest

Cumberland, MD 21502

304-759-2930

ampjri@pennswoods;net P
Attorhiey for Allegany County Board of Ele 1oy _'_s' ~ A

Frantis 1. Collins, Bsq,



In The
Circuit Court
For

Alleg-aﬁy ‘"'.-Countiy

Int’l Assoc. of Fire Fighters, Local 1715,
Cumberland Firefighteis, et al,

Plaintiffs
5. ‘Case No,:01-C-08-30647

The Mayor and City Council of Cumberland
(Maryland), et al;

Defendants
.
MEMORANDUM 1IN §UPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
INTRODUCTION"

Thie itistatt case is a suit fora wrif of mandamus, emergency injunction, declaratory
judgment and otfer appropriate equitable rclief: It relates to a chafter ameiidinent that
Plaintiffs seek to figve placed on flie November4, 2008 ballot. ‘Thetefore, Plaintitfs seek
immediate infervention by the Court'to resolve this issie. If there is any substantial delay
in granting Plaintiffs refief they wilt suffet ifteparable hari. Since this case itivolvesan
issue involving elections, and the'date for the next general election is November 4, 2008; it
is imperative that the Conrt resolvethiis caseimmediately. Plaintiffshave givenactual notice

of theirposition to all relevant parfies and, priof o seeking thiis Court’s intervention, have

LAl references to exlitbits and affidavits are to the exhibitsattached to the complaint
and to the affidavits filed with the complaint,



givencopies of this complaint.to them: The City Atforney, Michael Cohen, has been-aware:

of Plaintiff’s complaint arid position since July, 2008 (Exh. 5). Catherine Davis, the
Administrator for the Allsgany Cotnty Board of Elections; has been sent copies. of
correspondence. 5o that shie is familiar with the issues-raised in this case (Exh.. 2, 5).
PARTIES
Chuck Koelker;, Steven Grogg and Jeffrey DcHaven are employees of the
Cuberland Fire Department: “The International Association.of Fire Fighters, Locat 1715
(IAFF 1715) is the cofléctive bargaining teprésenitative of the fite fighters and ofher

einployeesof the Fire Department ifrthe City of Cumberland, Koglker, Grogg andDeHaven

arc.also officers-of IAFF 1715, They bring this suit in thelr individual capacity and.as

representatives of IAFF 1715,
The Miyor and City Council of Cumberland (M&CC) is a municipality nnder
Muiyland law: The M&CGC consfitute the legislative body of that manicipality.

The Cumberiand Board of Election. Supervisors (Cumbertarid Board), is composed

of Jolin €. Vanettd, Magno B, Roque, L.D:, Michael Stakem; Russell L. Liveigood and

Marie L. Neff. The Cumberland Board is-created under the Cumberland Chartet, § 10. The

Cumbeiland Board has the responsibilityof conducting electionsinthe City of Cumiberland.
The Boatd of Blections of Allegany County has been sélected by flie M&CC o assist
it and to-run the elections that take place undet the City Charter. Catliering Davis is the

Administrafor fot the: Allegany County Board of Elections,



The Maryland State Board of Electipns oversees the Allegany County Board of
Elections and determines the findl format of the ballot that is prepared for the November4;
2008 elections.

STATE LAW AND AMENDMENTS TO MUNICIPAL, CHARTERS

Marylaiid State law requires tunicipal chitteis to allow for aniendnient by mearis of

a referendum, A petition for a referendum requires 20% of registered voters:to sign a

Maiyland Constitutioi states e'thziﬁfmuﬁi-e'i‘pa’i chiarters may be amended as follows:

The adoption ofa iiew-chatter; the amendmwent.of anycharter orlocal laws; or
thc repeai af any part of @ charter or 1ocal laws shadl be pmposed elther by a

this sectlon by general 1aw in any mannef net mﬁensmtent wﬁh thIS Artic;le

The Maryland General Assembly amplified the Maryland Constitutional provisions

with Article 234, § 14 of the Maryland Code:

() Twenty per centum or more of the persons who:are: quahﬂed-?to vote in
ditutiieipat general elections i the particular municipal corporation miny
“initiate-a proposed amendmentoranendments to'the ininicipal charter,
by-a petition presented fo the legislative body of the municipal corporation,

by whatever naitie known ’I‘he petltmn shali contam the cemplete and e‘iaci:

requirements cenfamedm subsecuons (b) and (c) of § 13 of is subntle Each
persen signing if shall indicate thereon both his name and tesiderice address.
Upon receiving fhe petition, the legislative body is dirécted fo verify that
any persen yho signed it Is giidlified to vote in m’u’ni’cip al general
G[ECHQnS, ﬂna Sllall CUTISLQGI' me pSﬂﬂOn as- GI o BIIECI 1I 1T, 19 blgBL{A G_{ Lawa‘f
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fhan twenty per centuiof the persons Who are qualified to vote in municipal
general elections. If thie petition complies with: the requirements of this
gection, the lepislative bady shall by resalution;, passed ds finits norimal
legislativepr ocedure; and notlater than sixty days after thepetition shall
have been presented to it speczfy the dayand thietiours for-the election,
at which the guestion shall be:submitted to thié vaters of thie mummpal
€or poratmn This may be at exther fhie next regular mumclpql géncral

"""" il the discretion of the legislative-body.
In the evcnt A specm} electxon i designated, it sliall beswithin a period.of
not less than forty days wor move than sixty days after the final passage
of the réesolution. In the resolution, the exact wotding shall be speclﬁed

‘which is to be p_lgcgd on the ballots or-vioting’ tidchifies when the question is
submitted to the voters of thermunicipal corporation:

(b) Provided, however, that if the legislative body shall approve of {he
amcnﬁment or amendments provided for-dir the: petition préserited to it under
subsection (g) above, it shall have the right by resclution to adopt the
amendmént or améndivents thereby: proposed and té proceed thereafter it the
same manner as if the amendnent or amendmentshad beer initiated by such.
lsgislative body and in compliance wifh:the provigions of § 13 of this-article,

(Emphasis added).

The Eléction Law Atticle of flie Matyland Code does not directly apply to referenda
amending 2 municipal charter, Md. Code, Election Law Article, § 1-101{(v)(3). The
M&CC and the Cumberland Board choose to-usé the: Allegany County Board of Eleetions
to riiti their elections. Howevet, because the Maryland Election Law is not binding; the
M&CC and Combetland Board are not obligated to comply with the time constraints set
fortlin the Code of Maryland Regulations 6f-ini the Elections Law Article. They‘are-not
relievied of their duty fo comply with the féquireinents Article XI-E, § 4 of the State

Constitufion or Article 234, § 14 of the Maryland Code.  They must timely couifit the

,;.,..1..—..“ TLLIA b A man 13 formi i
Slgnami‘Ea ona puu Hon s for a referendum, Hthe petition1s Sui";ﬁﬂﬁﬁﬁ by sufficient signatures



and is otherwise in proper form, they must place the Charter Amendment ofithe ballot atthe.
next generalelectiomorconductaspecial election within 60-days. InFicker v. Denny, 326
Md. 626, 606 A.2d 1060:(1992) the Gourt of Appeals held that signers of petitions have the:
right to-expect that petitions for charteramendments; supported by sufficient signatures, witl
‘be filed-and subifitted o the.¢lectotate fora vote.

In the spring 0£ 2008 Plaintiffs obtained a list of registered-voters from the-Allegany

CountyBoard of Elections: Fhatlist, provided to Plaintiffs oni a “CD;” stated that there were

11,906 registered votets: Thierefore, the petition for referendum needed to have af least

2,341 signatures in support. ofit (20% of 11,906); (See Exh. 6}

THE PETITION

During the spring and suiniiier of 2008 Plaintiffs collected thousands of signatures:

in support-6fa petition toamend the City Charter; That Petition (hereafter refericd toas the

weé, the undafsigied voters 6f the Cily'of Combertand, Maryland, harel
forhave thas amendment.of the:? sharter submitted ta.a.vote of the.

Gty of Cumberand for approval or rejection at the next general
n-orat-a:spacial election’called by the City Council.

Proposal

COLLECTIVE BARGAINING AND BINDING ARBITRATION FOR NON:-

-*r!E FIRE DEPARTMENT ¥NEW.';

UNIQN TO ACT AS THE[R EXCLUSNE REPRESENT_ TI.

ENGAGE INCOLLECTIVE BARGAINING WITH THE CITY REG/ NG
WAGES, BENEFITS, AND WORKING CONDITIONS. THE CITY
COUNCIL SHALL PROVIDE BY ‘ORDINANCE FOR BINDING
ARBITRATION WITH THEEXCLUSIVE REPRESENTATIVE IN ORDER

TORESOLVE LABOR DISPUTES, THE ORDINANCE SHALL PROVIDE



WORK STOPPAGES BY THE REPRESENTEE)‘.; EMPLOYEES.

io inforiiation voi Provide ofthis peﬁtion fay he
jistration address. Please pnni altinformation other
ryour s:gnature ‘P.0. Boxés'ara riat Generally valid, By signing this petition. you
“grethat theabove-mentioned charferamendment propesal shoul eplacedon
-tha ballotzs a question and that, & 1he bast of your knowledge; yol.are registered,
tavoteTin the-State of Maryland and the Gity:of Cumberland and are-eligibleto have
your signature counted for-pelifion purposes.

A sample of the-pétition is dttached as Exh. L. Ot orabout July 25, 2008 Plaintiffs
filed over 3,550 signatures in favor of the above petition. The M&CC counted those
signatures and; on or about August 15, 2008, announced that only 2,172 signatures were
valid (Bxh. 4, 5). On August 18, 2008 Plaintiffs filed an additional 472 signatures.
Assuming ‘the M&CC’s counting was correct with regard to the first set of signatutes
Plaintiffs filed’2,644 signatures in favor of the petition.

The M&CC cortend that there are 12,911 registered voters and thata petition for
referenduni mustbe supported by the signatures of 2,582 registered voters.. Thig position
is gontradicted by the CD givsa_n,,to-}?},g_ijh’giff’sfin the §pring 6£2008. The City contends that
e CD onlycontaiis 4 list of “active voters” and that the full list is larger because it containg
“inactive voters.” Plaintiffs contend that they were justified it relying on thie original list
from the Allegany County Beatd of Eleetions and that Maryland law does mot recognize
“inactive voters.” Regaidless, Plaintiffs filed signatures of miore than 20% of both, lists

combined.



The M&CC have publicly stated that they are opposed to the petition (Exh 3, 5):

They have also stated that they do not intend. on counting all of the signatures or passiiiga

resolution to have the Charter Ameérdmesit placed.on the November 4 ballot.or to calla
special election on thie Chiarter Aiendment(Exh. 3, 5.

The M&CE have taken the paosition that they do. not. have to count all of the
signatures because approx imately 472 of the signaturés were fited with the City Clerk on
Kugst 18,2008 arid thie reiainder of thesignatures werefiled a few weeks-earliet (Exh.5),
The M&CGC contend that the filing-of the-signatures on fwo separate days results in them
being treated as twio separdle petitions and, therefore, meitlier petition Las sufficient
sighatires (Bxh. 5). Plaintiffs contend that this is plaily iflegal and that the Charter
Amendment must be presented to the voters. Plaintiffs contend that the M&CC haye.no
discretionin-this mafter:and that they must bie compelled to-comply with State-law.

A. THE CITY COUNCIL MUST COUNT ALLTHE

SIGNATURES AS PART OF ONE PETITION TO
AMEND THE CITY CHARTER

Plainitiffs seck a declatatory judgment thit, in order t6 support the referendum
petition, Plaintiffs were entitled fo.xely upon the list of registered voters supplied by-the
Allegany County-Board of Elections and fhat they ficéded 2,381 signafures to have the
Chatter. Amendment placed oit the ballot,

‘Plainfiffs seek a declaratory judgmentthata petition for referendum may be filed and

supported by signatures delivered to the Cumberlarid City Clerk on more than one-day:



Plaintiffs seek a declaratory judgnient that theM&CC must immediately count thesecond
set of signatures (delivered on August 18, 2008) and that when counting both sets .of
gighaturds, if it appears that & total of niore than 2,381 voters signed the petition, pass a
resolition to have the Charter Amendment 'p'l;‘aced on. the: Noveniber 4, 2008 ballot.
Klterniatively, if the M&CC chooses o conduct a specidl. election, -or if the Charter
Amendment otherwige cannot be placed on thie. Noveniber 4, ballot, that the M&CC must
schediile a special slectfon within 60 days asrequired by’ Md. Code; Arf. 234, § 14,

In Secretary of State v. McLean, 249 Md 436,239 A2d 919 (1968) the Court of
Appeals specificatly rejected the contention that albof the signatures had tobefiled on the:
same day. The Court of Appeals-affirmed the Cireuit Court’s decision to issue-a: wiit of
mandamus that required: fhe mafter to bé refered to the vofers bécaiise two sets of
signatures, filed on different days, whei added together, exceeded the required number,

B. THE MAYOR AND CITY :COUNCIL OF CUMBERLAND

MUST PASS A RESOLUTION PLACING THE CHARTER
_AMENDMENT ON THE NOVEMBER 4, 2008 BALLOT OR

Plaintiffs request that the Couft sside a Wwrit of mandamus requiring the M&CC fo
pass 4 fesolution for the Charter Amendiment relafed to fire fighter binding arbitration te be-
voted upon by the volers of Cumbefland either at-the Noveiber 4, 2008 election ot by
special election conducted on or befors December 19, 2008, Undet Atticle 234, § 14 the
M&CC has i to 60 days to count signatores and then 60 days to conduct a speeial election.
However, counting 47 141

2 signatures cotld be dope in & day and there is no practical reason

8



for the M&CC fouse:all 120 days. For this reason, Plaintiffs contend that themost efficient
and inespensiveway of having the Charter Amendment voted on is tohave it placed on-the
ballot of the November 4, 2008 elestion. Doing so will also put the Charter: Amendment.
before moré voters becatse it is likely that more Comberland voters will vote in &

presidential election. thar in & special election for one issue related to the City of

Cumberlatnd.

Plaintiffs request thatthe Cotrtissue a writ of mandamus.requiring the Cumberland

Board of Blection Supervisors, Catherine Davis, the Allegany County Board of Elections

and ‘the Maryland. Sfate Board of Electiofis to place the Charter Amcndiment on. the

November4, 2008 batlot. n the alternative, Plaintiffs tequest that the Court require the
City to count all of the signatuies, pass a tesolution for a special election and congict 4
special election within 60-days of the:date of the resolution.
CONCLUSION
The Atficle23A, § 14 of the Maryland Code plainly requires-that thé M&CC pass &

resolution to place the Charter Amendinehit before the voters. TherM&CC can do this by

placing the Amendinerit ofi the ballotat the “nexi gencral election,” November 42008, or

by conducting a special election; not laterthan sixty days after the-resolittion. Md. o,
Art. 234, § 14, This Court does nothave the authority t6 make the choive betweer the next
general cleetion oraspecial election. However, the Court does haye the authority fo s

a writ of mandamus tequiring the M&CC fo make the choice. It seérns clear that, for



purposes of municipal economy; the best choice is to conduct the vote during the next
general election; Therefors, Plaintiffs reqiiest that the Court enter an order forthwith
requiring the M&CC to make the choiceso that the ¢itizens of the Gity of Cumberland have

the possibility of avoiding the cost of a special-election.

letunore,__: Matyland 21201
410-244-1010
collins@kahnsmith.com
Kittorey for Plaintiff

CERTIFICATE OF SERVICE

T hereby certify that on - (Q 7 ... acopy of the foregoing was
fnaited and faxed (where tliere is a: fay? number mdrcated) and emailed {where theteis an
ermail address indicated) to:

Sandra Brantley, Asst. Attny. General
Office of the Aftoiney Genéral

50 Stat Roon 104

Annapol , MD' 21401

%10-946-5600

410-946-5601 (FAX)

sbrantley@oug. state.md.us

Atorney for the State Board of Blections

10



David Moore, Esq,

Attorney General Office

200 St. Padl Street

Baltimore, MD 21202

410-576-7906

410-576-6955 (FAX)

Attorniey for the-State Board of Eleetions

Michael Cohen, Esg.

City of Cumberland

213 Washington. Street
Cuinberland, MD 21502
301-724-5200

301-724-5205 (FAX)
michagleohen@atlantichbm.net.
Attorney for the City of Cumberland

Armand Panone; If;, Esq.
14 Green Street
Cumberand, MD 21502
301-759-2930

amnpjr@pennswoods.net
Attomey fot Allegariy County Boatd:of Election

11

Francis J. Collins, Bsq,



In The

Circuit Court
Tor

Allegany County

Int’l Assoc. of Fire Fightess, Local 1715,
Cumberland Firefighters, et al.

Plaintiffs

V8.

Case No.: 01-C-08-30647

The Mayor and City Council of Cumberland
(Maryland), ef al.

Defendants

~000-
PLAINTIFES’ RESPONSE TO CUMBERLAND’S MOTION TO DISMISS

Plaintiffs, by theirundersigned attorneys, respond to Cumberland’s motion to dismiss
for lack of service of process and state:

1. Plaintiffs made every reasonable effort to timely and effectively serve the City

of Cumberland. See the attached affidavit of service of process.

2. According to the postal retum receipt, Michael Cohen, the attorney for the City

of Cumberdand and the City Clerk’s office both received the suit papers by certified mail on

August 25, 2008,

3. The Court issued the summonses and the order shortening time a few days

later and those summonses were sent to the City of Cumberiand by email and fax the same

day.



4, The City of Cumberland has been oﬁ xibtice of the instant case since August

21, 2008 when the first copy of the complaint and motion to shorten time was sent to the

City’s attorney.

5. The purpose of service of process is to place a party on notice of a suit. This

Court entered an order allowing alternate methods of service of process due to the urgency
of the case and the nearness of the election. Such an order is appropriate if it increases that
likelihood of actual notice for the defendant:. “In weighing the alternative methods of
service of process, a court ordering substituted service under Rule 3-121(c) must be careful
that the method prescribed in the court order “is not substantially less likely to bring home
notice than other of the feasible and customary substitutes.”” Pickett v. Sears, Roebuck &
Co., 365Md. 67,775 A.2d 1218 (2001) quoting Mullane v. Central Hanover Bank & Trust
Co.,3391U.8. 306,315, 70 8.Ct. 652, 658, 94 1.Ed. 865, §74 (1950)]. There is no question
that the City has been placed on both legal and actual notice of the case. This case is an
equitable action that involves extremely short deadlines. The service of process that has
been effectuated in this case complies with the notice requirements of Due Process. The
City’s motion o disiniss is no more than a legal maneuver to delay the case.

6. The City’s intentional delay may cause the residents of the City of Cumberland
to incur nnnecessary expenses to conduct a special election. Moreover, many residents
could be effectively excluded from voting on an important Charter Amendment because they

will already have voted at the general election on

election on November 4, 2008. Itis unlll{cly that as



many voters will turn out for a ;iaég‘,ial City election as will turn out for the presideﬁﬁal
election.

7. Plaintiffs request that the Court deny the motion to dismiss and conduct an
immediate hearing on Plaintiffs’ Motion for Summary Judgment and grant the relief
requested.

WHEREFORE, Plaintiffs request that the Court conduct an immediate hearing and

enter a final judgment in Plaintiffs’ favor for the relief requested in the complaint.

201 North Charles Street, 10th Floos
Baltimore, Maryland 21201
410-244-1010
collins@kahnsmith.com

Attorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that on #«H/&L Z? 200 V a copy of the foregoing was

mailed and faxed (where there is & fa) number indicated) and emailed (where there is an
email address indicated) to:

Sandra Brantley, Asst. Attny. General
Office of the Attorney General

90 State Circle, Room 104

Annapolis, MD 21401

410-946-5600

410-946-5601 (FAX)
sbranfley@oag.state.md.us

Attorney for the State Board of Elections



David Moore, Esq.

Attorney General Office

200 St. Paul Street

Baltimore, MD 21202

410-576-7906

410-576-6955 (FAX)
dmoore@oag.state.md.

Attorney for the State Board of Elections

Michael Cohen, Esq,

City of Cumberland

213 Washington Street
Cumberland, MD 21502
301-724-5200

301-724-5205 (FAX)
michaelcohen@atlanticbbn.net
Attorney for the City of Cumberland

Armand Panone, 11, Esq.

14 Green Street

Cumberland, MD 21502

301-759-2930

ampir@pennswoods.net

Atiorney for Allegany County Board of Electi

Francis J .'Collins, Esq.



IN THE CIRCUIT COURT FOR ALLEGANY COUNTY, MARYLAND

INT’L. ASSOC. OF FIRE FIGHTERS,
LOCAL 1715, CUMBERLAND
FIREFIGHTERS, ET AL.

Plaintiffs

v, : CASE NO. 01-C-08-030649

MAYOR AND CITY COUNCIL OF
CUMBERLAND, ET AL.

Defendants

...........
...........

MOTION FOR SUMMARY JUDGMENT

The Mayor and City Council of Cumberland (“Cumberland™), Defendant, by Michael
Scott Cohen and Michael Scott Cohen, LLC, its attorneys, pursuant to Rule 2-501, moves for
summary judgment in its favor and against Plaintiffs and, in support thereof, states as follows:

1. Plaintiffs filed a Verified Complaint for Writ of Mandamus, Declaratory Judgment
and Injunctive Relief (the “Complaint”) along with other pleadings initiating these proceedings
on or about August 22, 2008.

2. The facts which are material to the Court’s determination of this matter are as follows:

A. Plaintiffs Chuck Koelker, Steven Grogg and Jeffrey Dehaven are employees of
the Mayor and City Council of Cumberland, working in the City of Cumberland Fire
Department. See Complaint § 4.

B. The International Association of Firefighters, Local 1715 claims to be the
collective bargaining representatives of the fire fighters of the Cumberland Fire Department and

other employees therein. Id.

B C. The Mayor and City Council of Cumberland is a municipal corporation




organized and existing under the laws of the State of Maryland. It is also the legislative body of
the municipality more commonly referred to as the City of Cumberland. See Complaint § 3.

D. Under the terms of a Memorandum of Understanding entered into by and
between Cumberland and the Board of County Commissioners of Allegany County, Maryland on
or about November 6, 2001, Cumberland and the Board of County Commissioners of Allegany
County, Maryland agreed to conduct joint elections commencing in 2002. Accordingly, elections
have been conducted jointly since that date with the Allegany County Board of Elections
conducting the elections. See Complaint § 12 and Affidavit of Jeffrey E. Repp (“Affidavit™)

attached hereto and made a part hereof as Exhibit 1.

E. The Allegany County Board of Elections maintains the list of persons qualified
to vote in Cumberland’s general elections. See Affidavit.

F. William Shannon Adams submitted a State of Maryland Application for Voter
Registration Data (the “Application™), a copy of which is attached hereto and incorporated by
reference herein as Exhibit 2, to the Allegany County Board of Elections on or about April 8,

2008.

G. The box for “active voters” as checked on the Application. The box for active
and inactive voters was not checked. See Exhibit 2.

H. Inresponse to the Application, the Allegany County Board of Elections
produced a compact disk, ptesumably the disk that was identified as Exhibit 6 in the Complaint
but was not attached thereto, reported by Plaintiffs to contain the names of 11,906 voteré,
constituting the names of the persons who are listed as active voters registered to vote in

Cumberland’s general elections. See Complaint § 13.



1. There are 12,907 persons registered to vote in Cumberland’s general elections.
See compact disk attached hereto and incorporated by reference herein as Exhibit 3, containing
12,907 names of persons who are active and inactive voters and an additional 23 who are listed
as “pending,” Exhibit 3 was produced by the Allegany County Board of Elections to
Cumberland shortly after July 25, 2008. In addition to the 12,907 names contained in Exhibit 3,
there are three individuals who are registered to vote solely in Cumberland’s elections. See
Affidavit.

J. The formatting of the disk attached hereto as Exhibit 3 led Cumberland to
believe that there are 12,911 persons registered to vote in Cumberland’s general elections. See
Affidavit.

K. The compact disk attached hereto as Exhibit 3 includes active voters and
inactive voters as well as three voters who were registered to vote only in Cumberland’s general
elections.

L. On or about July 25, 2008, Plaintiffs filed the Petition identified in the
Complaint with Cumberland. The signatures of 3,550 persons were attached thereto. See

Complaint §§ 15 & 17.

M. On or about August 15, 2008, Cumberland announced that only 2,172 of the
signatures submitted on July 25, 2008 were valid. See Complaint §17.

N. Twenty percent of 12,911 and 12,910 is 2,582.

O. On or about August 18, 2008, Plaintiffs submitted another petition to

Cumberland, containing the same text as the petition submitted on or about July 25, 2008, with

the signatures of 472 persons attached thereto. See Complaint §17.



P. Plaintiffs contend that Defendant must count and verify the signatures
presented on August 18, 2008 and combine those results with the submission made on July 25,
2008 and that both submissions constitute one petition for the purposes of Md. Code Ann. §
14(a). See Complaint and Affidavit.

Q. Cumberland’s position is that the two submissions constitute separate petitions
for amendments to the Charter of the City of Cumberland and that it is not required to consider
the second submission because, even if all 472 signatures are valid, that number of signatures is

significantly less than 20% of the voters qualified to vote in its general elections. See Complaint

19 19 & 20.

3. The foregoing facts are undisputed.

4. Cumberland is entitled to judgment as a matter of law.

5. The Memorandum in Support of Response to Motion for Summary Judgment and in
Support of the Mayor and City Councit of Cumberland’s Motion for Summary Judgment is
submitted in support of this Motion and is incorporated by reference herein.

WHEREFORE, the Mayor and City Council of Cumberland respectfully request that
this Honorable Court grant it the following relief

A. That it enter summary judgment in its favor and against Plaintiffs;

B. That is dismiss the Complaint and deny the relief requested therein; and

C. That it grant such other and further relief as the nature of its cause may require.



MICHAEL SCOTT COHEN, LL.C

By: %/'/

MICHAEL SCOTT COHEN

213 Washington Street

Cumberland, MD 21502

(301) 724-5200

Attorneys for Defendant, Mayor and City
Council of Cumberland

CERTIFICATE QF SERVICE

I HEREBY CERTIFY, that on this 8th day of September, 2008, a copy of the foregoing
was mailed, postage prepaid, to Francis J. Collins, Esq., Kahn, Smith & Collins, P.A., 201 N.
Charles St. - 10" Floor, Baltimore, MD 21201, Armand M. Pannone, Esq., 14 Greene Street,
Cumberland, MD 21502, Sandra Brantley, Asst. Attny. General, Office of the Attorney General,
90 State Circle, Room 104, Annapolis, MD 21401, and David Moore, Assistant Attorney
General, Office of the Attorney General, Civil Division, 200 St. Paul Place, Baltimore, MD

21202.
G

MICHAEL SCOTT COHEN




EXHIBIT 1



IN THE CIRCUIT COURT FOR ALLEGANY COUNTY, MARYLAND

INT’L. ASSOC. OF FIRE FIGHTERS,
LOCAL 1715, CUMBERLAND
FIREFIGHTERS, ET AL,

Plaintiffs

v. : CASE NO. 01-C-08-030649

MAYOR AND CITY COUNCIL OF
CUMBERLAND, ET AL.

Defendants

AFFIDAVIT OF JEFFREY E. REPP

STATE OF MARYLAND,
COUNTY OF ALLEGANY, to wit:

1 HEREBY CERTIFY that on this & day of %;ﬁ , 2008, before me, a Notary
Public of the State and County aforesaid, personally appedred Jeffrey E. Repp, known to me or

satisfactorily identified to be the person whose name is subscribed to this Affidavit, and made
oath in due form of law as follows: '

1. Tam over the age of eighteen and am competent to testify.
2. I am the City Administrator of the City of Cumberland.

3. Ihave reviewed the matters and facts set forth in the Motion for Summary Judgment
to which this Affidavit is attached.

4. The matters and facts set forth in paragraph 2 subparagraphs D, E, I, J and P are true
and correct to the best of my knowledge, information and belief, '

5. The employees of the City of Cumberland are divided into four bargaining units. The

non-management employees of the Cumberland Fire Department, Cumberland Police
Department and Department of Public Works are represented by unions. The other employees,
the fourth bargaining unit, are not represented by a union. The City of Cumberland does not

have binding arbitration regarding wages, hours and working conditions for any of its
employees.



My Commission Expires:_ & /0%7&/ F—
7 [4



EXHIBIT 2



Aug 26 08 02:51p Allegany Cly Board of Ele

3017772430 p.1

State of Maryland "l
Application for Voter Registration Data

1, Applicants Name: Liftfamn Shinnan Aetams 2. Date: *//7,/0'?‘

3. Applicant’s Realdence Address; /709 TRaybercy Aee

4. City: -.\m;.\.u/gaJ 5. Slate; > 6. Zip Code: _=2/300 2

7. Telephone numbers - Home: 26/ 72 9 2930 8. Business; 39/ §7& /99/

9. Registered voterin Alle Qany (onnd b (CountyiCily)  District & Precinct _i_.

10. If you are buying dala on behalf of a corporation or other business enlity, provide the name and addrass of enfity.
Name of Entity: C”/'/ @ '[\ (‘-'-mé"‘[“v/ ?:f(ﬁ(//r‘u locot 1715
Address: 0 Box ytd7

oty Combertand State: D

Zip Code; 21 5°¢ o
11. Specify the intended use of data (detailed explanation required): Jl ddiersrs ;'/ ca “\’JL' s-lv- JUN :-F s

"Lu Ja ?&'IL!'-A -Q.r % t’/(c-/"n

12. Will supplemental lists be required? E‘{es (I No  {refer to Ganeral Information for details)

13. Delivery: D’ﬁfﬂl pickup [ Mail - i mailing address is different from abave, provide mailing address.
Address:
Chy: State: ) Zip Code;

[ Statewide (ANl counties 8 Baltimore City)

AREA: {7 Single County — Specify:
{Checkone) - | M multiple Countiea — Spedify: — .
[ District — Specify Legis., Cong., ete__City of Coamberfyn,/
Ra'County Voter Walking List
TYPE OF LIST: 2

egistered Voter List (Basic liat with no veting histories)

[ voling History List by Election Type and Date (Select type(a) & year({s) beiow)
Check all that apply; - . . )
¢ al that apply} Election type. [ Gubemnatorial Pimary [ Gubematorial General

{1 Presidential Pimary ~ [J Presidential General
Election years: 1990, 1992, 1994, 1996, 1994, 2000, 2002 & 2004 are availabie

P 1 Ali years (1 Specific year(s) - Specify:
WAavoters [ Male [JFemale [C] By Age Range* ] By Registration Date”
VOTER INFORMATION: * Specify age or date range; .
{Check all that apply) > %}u Party Affiliations [ Sgecific Party - Specify:
Active Vaters [] Adlive & Inactive Volers

Please resd_stat=ment before signing. Under penalty of perjury, | hereby dedare, as required by Election Law Article, § 3-506,
Annolated Code of Maryland, that [ do not Intend te and | will not use the list of registered volers for which | am applying for
purposes of cormmercial soficilation or For any eiher purpose not related fo the electoral process, and that | will not knowingly allow
the list to be used by any other person or endity for purposes of commerdal solicitation or for any other purpose not related to the
electoral process. 1am aware that any person who knowingly allows such a list under his or her contro| to be used for commercial
solicitalion or for any other purpoae not related to fhe electoral process s guilty of a misdemeanor and is subject to punishment
under Election Law Articia, Title 16, Annolated Code of Maryland.

I / /' /’ am ﬂ"""v-' /"/”'/4r ~*J _ (print name), have read and understand the above stalement and agree 1o pay the
balance due upon receip of the initial and/or supplemental voter registration list

/A’é/é// ﬂ//f/zf

Applicant'a Signature Cate

SBE-D3-04 (rav Q7/06)



EXHIBIT 3



IN THE CIRCUIT COURT FOR ALLEGANY COUNTY, MARYLAND

INT'L. ASSOC. OF FIRE FIGHTERS,
LOCAIL 1715, CUMBERLAND
FIREFIGHTERS, ET AL.

Plaintiffs

V. :  CASENO. 01-C-08-030649

MAYOR AND CITY COUNCIL OF
CUMBERLAND, ET AL.

Defendants

...........

...........

MEMORANDUM IN SUPPORT OF RESPONSE TO MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF THE MAYOR AND CITY COUNCIL OF
CUMBERL.AND’S MOTION FOR SUMMARY JUDGMENT

The Mayor and City Council of Cumberland (“Cumberland”), Defendant, by Michael
Scott Cohen and Michael Scott Cohen, LIC, its attorneys, submits the following Memorandum
in support of its response to the Motion for Summary Judgment filed in these proceedings by
Plaintiffs and the Mayor and City Council of Cumberland’s Motion for Summary Judgment,

stating as follows:

INTRODUCTION

This case was initiated on or about August 22, 2008 pursuant to Plaintiffs’ filing of a
Verified Complaint for Writ of Mandamus, Declaratory Judgment and Injunctive Relief (the
“Complaint”) along with other related pleadings. The subject matter of the dispute is Plaintiffs
petition (the “Petition”) for an amendment to the Charter of the City of Cumberland (the
“Charter”) that would impose binding arbitration for non-management employees of the

Cumberland Fire Department.

Plaintiffs submitted the Petition to the City on about July 25, 2008. As submitted 3,550



persons signed the Petition. The preliminary count of the signatures conducted by Cumberland
revealed that there were an insufficient number of signatures attached thereto, 2,192 of the
signatures were determined to be valid, 1,366 were determined to be invalid and the
determination of the validity of an additional 12 signatures was pending. See Complaint, Ex. 1.

There are 12,910 registered voters in the City of Cumberland. Therefore, in order to
proceed with a referendum, Plaintiffs were required to submit 2,582 valid signatures along with
the Petition. See Md. Code Ann., Art 23A §14. They failed to do so.

On or about August 18, 2008, Plaintiffs submitted another petition (the “Second
Petition”), the text of which was identical to the Petition, which was signed by 472 individuals.
Plaintiffs requested that Cumberland count the signatures attached to the Second Petition.
Cumberland refused to do so as the Second Petition constitutes a separate and distinct petition for
an amendment to the Charter and it was not supported by the signatures of 20% of the voters
qualified to vote in the municipal elections of the City of Cumberland. This litigation ensued.

The relief Plaintiffs are seeking is set forth in the Declaratory Judgment, Writ of
Mapdamus and Injunction (the “Proposed Writ”) they filed in conjunction with their initial
pleadings.' Plaintiffs are not entitled to that relief by way of summary judgment or otherwise.

ARGUMENT

I Applicable law dictates that the Petition and the Second Petition are two
separate petitions seeking referenda on amendments to the Charter.

Md. Code Ann., Art 23A §§ 11-18 occupies the entire field of law regarding amending

is no room for the expansion of the express wording contained therein,

! It should be noted that the Plaintiffs incorrectly identified the Clerk of the City of
Cumberland. The City Clerk is Marjorie A. Eirich.

2



nor is their any basis to judicially create exceptions to or expand upon those provisions.

The process of amending a municipality’s charter may be initiated by a resolution
initiated by the legislative body or by a petition signed by 20% of the persons who are qualified
to vote in the municipality’s general elections. See Md. Code Ann., Art. 23A § 14(a). Article
XI-E, § 4 of the Maryland Constitution provides for the initiation of charter amendments by
legislative resolution or by petition. It also provides that “[the] General Assembly shall amplify
the provisions of this section by general law in any manner not inconsistent with this Article..”

Such amplification with respect to the initiation of charter amendments by petition of the
qualified voters is set forth in Md. Code Ann., Art. 23A § 14 which provides as follows:

(a) Petition; resolution of legislative body setting time for referendum.-
Twenty per centum or more of the persons who are qualified to vote in municipal
general elections in the particular municipal corporation may initiate a proposed
amendment or amendments to the municipal charter, by a petition presented to the
legislative body of the municipal corporation, by whatever name known. The
petition shall contain the complete and exact wording of the proposed amendment
or amendments, and the proposed amendment or amendments shall be prepared in
conformity with the several requirements contained in subsections (b) and (c) of §
13 of this subtitle. Each person signing it shall indicate thereon both his name and
residence address. Upon receiving the petition, the legislative body is directed to
verify that any person who signed it is qualified to vote in municipal general
elections, and shall consider the petition as of no effect if it is signed by fewer
than twenty per centum of the persons who are qualified to vote in municipal
general elections. If the petition complies with the requirements of this section,
the legislative body shall by resolution, passed as in its normal legislative
procedure, and not later than sixty days after the petition shall have been presented
to it, specify the day and the hours for the election at which the question shall be
submitted to the voters of the municipal corporation. This may be at either the
next regular municipal general election or at a special election, in the discretion of
the legislative body. In the event a special election is designated, it shall be within
a period of not less than forty days nor more than sixty days after the final passage
of the resolution. In the resolution, the exact wording shall be specified which is

to be placed on the ballots or voting machines when the question is submitted to
the voters of the municipal corporation.



{(b) Adoption of amendment by resolution.- Provided, however, that if the
legislative body shall approve of the amendment or amendments provided for in
the petition presented to it under subsection (a) above, it shall have the right by
resolution to adopt the amendment or amendments thereby proposed and to
proceed thereafter in the same manner as if the amendment or amendments had

been initiated by such legislative body and in compliance with the provisions of §
13 of this article.

The provisions set forth in Md. Code Ann., Art. 23A §§ 11-18 were “enacted to
implement Article XI-E [of the Maryland Constitution|, and particularly to implement Section 4
thereof, {and] they occupy the whole field of amendments to charters of municipalities.” Hitchins

v. Mayor and City Council of Cumberland, 208 Md. 134, 143 (1955). Thus, the entire body of
statutory law relative to amending the charters of municipalities is set forth therein. If contrary or
supplemental provisions relative to amending municipal charters are included within local
charters, they are of no force and effect. See Hitchins, supra (conflicting provisions in charter of
City of Cumberland held of no force and effect subsequent to passage of Art. 23A §§ 11-18);
Mayor of City of Hagerstown v. Lyon, 236 Md. 222 (1964) (Mayor of City of Hagerstown did not
have power to veto proposed charter amendment despite charter provisions including mayoral
veto). Md. Code Ann., Art. 23A § 14 does not allow for persons petitioning for a referendum to
supplement their petition subsequent to the date of its original submission.

Plaintiffs claim that the Court of Appeals specifically rejected the contention that all of
the signatures had to be filed on the same day in State v. McLean, 249 Md. 436 (1968).

However, they neglect to mention that the McLean case addresses referenda regarding
enactments of the General Assembly and it has no application with respect to the process of

amending municipalities’ charters.

The McLean case concerned a petition for referendum with respect to legislation enacted



by the General Assembly known as the Open Housing Bill. The applicable law relative to
referenda on state legislation was found in Article X VI of the Constitution of the State of
Maryland and Md. Code Ann., Art. 33 §169C. See McLean, at 437-38.2

Following the passage of the Open Housing Bill, two groups of opponents, the names of
which were shortened to “Maryland” and “Taxpayers” in the opinion, gathered 20,000 signatures,
Maryland gathering 2,000 and Taxpayers gathering 18,000. The signatures were delivered to the
Secretary of State on May 31, 1967. Then applicable law provided that 27,593 signatures were
required “it being sufficient if more than half were filed before the first of June and the remainder
before June 30.” Id. at 438.

It is significant to note that the McLean Court cited Article XVI § 3, which expressly
provided that the time for {iling a petition for referendum would be extended by 30 days if more
than one-half of the required number of signatures were filed on or before June 1. Similar
provisions relative to multiple submissions remain in that section of the Maryland Constitution

today and they are set forth in footnote 2 of this Memorandum. It is even more significant to note

2Article XVI, § 3(b) of the Maryland Constitution provides:

If more than one-third, but less than the full number of signatures required to complete
any referendum petition against any law passed by the General Assembly, be filed with the
Secretary of State before the first day of June, the time for the law to take effect and for filing the

remainder of signatures to complete ihe petition shall be extended to the thirtieth day of the same
month, with like effect.

Ifan Act is passed less than 45 days prior to June 1, it may not become effective sooner
than 31 days after its passage. To bring this Act to referendum, the first one-third of the required
number of signatures to a petition shall be submitted within 30 days after its passage. [f the first
one-third of the required number of signatures is submitted to the Secretary of State within 30 days
after its passage, the time for the Act to take effect and for filing the remainder of the signatures to
complete the petition shall be extended for an additional 30 days.

(emphasis added)



for the purposes of the instant dispute that there are no such provisions in Article 23A.

The McLean Court noted that section 169C of Article 33 of the Maryland Annotated
Code contained the requirement that the filing of the petition submitted by Maryland and
Taxpayers be accompanied by a financial statement setting forth the contributions and
“expenditures for the petition. McLean, 249 Md. at 438. The Attorney General rejected the
petition because Maryland’s financial statement was invalid and because, as all of the signatures
were submitted at one time in boxes, it was impossible to distinguish which of the signatures
were procured by Maryland and which were procured by Taxpayers. /d. at 439. Therefore, in
accordance with the Attorney General’s argument, the invalid financial statement resulted in the
invalidation of all 20,000 signatures. Notwithstanding that argument, at the hearing on the
petition for mandamus, it was established that the 2,000 signatures collected by Maryland could
be identified and separated from the joint filing. /d. at 441-42.

The relevant portion of the Cowrt’s ruling is as follows:

[Circuit Court for Harford County] Judge Dyer denied a defendant’s motion for a

directed verdict at the end of the plaintiffs' case, finding that the plaintiffs had

shown that the "number of signatures" attributable to Maryland and Taxpayers,

respectively, "although not made known to the Secretary of State at the time

submitted, has been made here in Court," but at the conclusion of the case rested
his decision on the ground that:

"the Maryland Petition Committee, Inc. made a good faith and
bona fide effort to comply with Section 169C which, while not
strict or literal compliance on May 31, 1967, was a sufficient
degree of compliance to merit an opportunity to amend to the strict
requirement of the Section. The amendment of June 30, 1967, met
this latter standard. The petition for a Writ of Mandamus,
therefore, is granted."

We do not think it necessary to rule on this ground of decision. The Secretary did
not controvert the facts as to sufficient compliance with Art. XVI of the



Constitution and with § 169C of Art. 33, proven by the plaintiffs, namely that
18,000 valid signatures covered by a valid financial statement had been filed by
June 1, and 17,000 more filed by June 30. He merely showed that he was told by
Taxpayers and Maryland that they did not want to separate their signatures and
that although later advised that Maryland's could be identified was never told how,
and therefore followed the ruling of the Attorney General.

We think it was abundantly and clearly proven that approximately 18,000 valid
signatures related to and covered by a valid financial statement were filed on May
31. Only approximately 13,800 were needed by June 1 (there is no dispute that
enough additional signatures, duly covered by valid financial statements, were
filed by June 30). The persons whose signatures were legally and constitutionally
presented and filed with the Secretary are entitled to have Ch. 385 referred under

Art. XVI, and the Circuit Court for Harford County did not err in ordering that it
be referred.

Id. at 442-43.

Although Plaintiffs would encourage this Court to interpret the McLean case as a
statement of the law relative to all referenda, it cannot be given such a reading. McLean
constitutes a resolution of a dispute regarding whether two groups of signatures submitted
collectively at the same time can be separated from one another so as to distinguish which group
of signatures had a valid financial statement submitted with it and which one did not. Nothing
more was decided and nothing more can be inferred from the decision. It is a decision relative to
the interpretation and application of state law regarding referenda on enactments of the General
Assembly. That decision has no applicability to this case.

Interestingly enough, however, the Maryland Constitution provisions cited in McLean
lend give great weight to Cumberland’s argument that the General Assembly knows how to
provide for multiple submissions of signatures for petitions seeking referenda. It did so in
Article XVI § 3 of the Maryland Constitution and in Md. Code Ann., Art. 25B § 10(h)(3). There

are no similar provisions in Article 23A or in the Maryland Constitution. By the omission of



such a provision, it is clear that the General Assembly did not intend to allow petitioners seeking
amendments to municipal charters to submit signatures on separate occasions and to consider

those submissions to be one petition.

"[I]t is a cardinal rule that in construing a legislative enactment courts should confine
themselves to a construction of a statute as written, and not attempt, under the guise of statutory
construction, to supply omissions or remedy possible defects in the statute, or to insert exceptions
not made by the legislature. Cases to this effect are legion.” National Union of Hospital and
Health Care Employees v. Johns Hopkins Hospital, 293 Md. 343, 360 (1982).

It is a settled principal of statutory construction that the Tegislature’s
enumeration of one item, purpose, etc. ordinarily implies the exclusion of alf
others. State Insurance v. Nationwide, 241 Md. 108, 117,215 A.2d 749 (1966);
Trust Co. v. Ward Baking Corp., 177 Md. 212, 220, 9 A.2d 228 (1939); Railroad
Co. v. Lichtenberg, 176 Md. 383, 390, 4 A.2d 734, appeal dismissed, 308 U.S.
525, 60 S. Ct. 297, 84 L. Ed. 444 (1939); Vanderford v. Farmers' Bank, 105 Md.
164, 168, 66 A. 47 (1907) ("the express mention of one thing implies the
exclusion of another"); 2A Sutherland, Statutory Construction, §§ 47.23, 47.24
(4th ed. 1973). The principle is often expressed as the latin maxim "expressio
unius est exclusio alterius," Gay Investment v. Comi, 230 Md. 433, 438, 187 A.2d
463 (1963). A related principle is that where a statute authorizes or permits a
person or agency to take a certain type of action in a particular manner, such
manner becomes a mandatory limitation, and the action must be taken in
conformity with it. Trust Co. v. Ward Baking Corp., supra, 177 Md. at 220 (A
statute that directs a thing to be done in a particular manner ordinarily implies that
it shall not be done otherwise."); 2A Sutherland, supra, §§ 57.14-57.18.

Office & Professional Employees Int’l. Union v. Mass Transit Admin., 295 Md. 88, 95 (1982).
The relevant provisions of Article 23A prescribe a specific method for submitting a

petition for a charter amendment. By virtue of the prescription of this methodology, action must

be taken in conformity with it. Plaintiffs’ attempt to supplement the signatures submitted with

the Petition by means of the Second Petition is inconsistent with the methodology provided in



Md. Code Ann., Art. 23A §14 and is, therefore, impermissible.

The Court must exercise restraint in this case and decline to create exceptions to the
express provisions of Md. Code Ann., Art 23A §14(a). If it accepts Plaintiffs’ argument that
supplementation is permitted, it will also have to create a new exception to the statutory rule and
determine the applicable time frames for a municipality to verify the signatures after a
supplemental submission as well as the applicable time frames for the holding of a special
election in the event a petition, as supplemented, contains the signatures of at least 20% of the
persons qualified to vote in municipalities’ general elections. The Court would also have to
determine how many times a petitioner is permitted to supplement a petition. Do the
submissioﬁs stop at two occasions as is the case with respect to referenda regarding acts of the
General Assembly, does it stop within a finite period of time provided a specified number of
signatures are submitted with the original submission as is the case with respect to county charter
amendment petitions in Md. Code Ann., Art. 25B § 10(h)(3), or is there some other scheme that
should be adopted so as to allow supplements to petitions for referenda on amendments to
municipalities” charters?

These are not decisions for this Court to make. Rather, if the General Assembly is
inclined to do so, it may legislatively enact changes to Article 23A. Unti! that occurs, this Court
must construe it strictly and it should decline to grant the relief Plaintiffs are seeking.

1L If, under the guise of equitable considerations, the Court is inclined to

require Cumberland to consider the Petition and the Second Petition to be
one petition for the purpose of initiating a referendum, under those same

principles, if the combined petitions contain the signatures of 20% of the

qualified voters, it should permit Cumberland to defer the referendum until
the 2010 general election.



For the reasons stated hereinbefore, it is Cumberland’s position that this Court should not
consider the Petition and the Second Petition to be one petition for the purposes of initiating a
charter amendment under Md. Code Ann., Art 23A § 14(a). However, in the event the Court
determines that it would be inequitable not to do so, invoking the Court’s powers in equity, and if
it is determined that Plaintiffs’ combined submissions contain the signatures of at least 20% of
the persons qualified to vote in the City of Cumberland’s municipal general elections, the same
equitable principles would apply to require that the Court order that Cumberland has discretion to
defer the referendum until the November, 2010 general election.

In that Cumberland and Allegany County conduct joint elections which are administered
by the Allegany County Board of Elections and the deadline for submitting matters to be
included on the State’s ballot is set by state law, Cumberland is effectively subject to that same
deadline. In this instance, the deadline for submitting matters to be included on the electronic
ballots was August 18, 2008. The Petition was not submitted untit July 25, 2008 and the Second
Petition was submitted on August 18, 2008,

The applicable provisions of Article 23A of the Annotated Code of Maryland do not
address those circumstances where petitions for charter amendments are submitted within time
frames that make it impossible for municipalities who conduct their elections jointly with
counties to hold referendum elections at their next general elections.

The pertinent provisions of Md. Code Ann., Art. 23A § 14(a) are as follows:

If the petition complies with the [signature verification and percentage)

requirements of this section, the legislative body shall by resolution, passed as in

its normal legislative procedure, and not later than sixty days after the petition

shall have been presented to it, specify the day and the hours for the election at
which the question shall be submitted to the voters of the municipal corporation.
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This may be at either the next regular municipal general election or at a
special election, in the discretion of the legislative body. (emphasis added)

In that decisions regarding whether referenda are submitted to voters at special elections or
general elections are discretionary, municipalities’ legislative bodies have the right to exercise
that discrefion in the manner they see fit. When a statute grants public officials the discretion to
act in a certain fashion, the decision made will not be subject to review. See Phillip Morris, Inc.
v. Glendening, 349 Md. 660 (1998).

In the instant case, Plaintiffs seek to take away that discretion from Cumberland.
Cumberland made considerable efforts to verify the signatures that were submitted on July 25,
2008 in order to meet the State’s August 18, 2008. Cumberland announced the results of its
counting on or about August 15, 2008, immediately after it was preliminarily completed. In that
an insufficient number of valid signatures were submitted, Plaintiffs scrambled to collect
additional signatures, submitting the Second Petition on August 18, 2008, the date of the State’s
deadline.

Plaintiffs admit that they started collecting signatures for the Petition in the spring of
2008. See Complamt § 18. While Plaintiffs collected 3,550 signatures over the course of the
spring and summer of 2008 prior to July 25, they were able collect an additional 472 signatures
over the course of the three day period from August 15-18.

In deferring the dates of their submissions to a time so close to the general election,
Plaintiffs have effectively divested Cumberland from its right to hold the referendum at a general
election. The State Board of Elections deadline was known to all concerned and was readily

ascertainable through a reading of the applicable laws and regulations as those deadlines are set
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as a matter of law. See Motion to Dismiss of State Board of Elections, That is why Cumberland
completed the verification of the signatures on the Petition on August 15, 2008 rather than
waiting until September 23, 2008, sixty days from the date of its submission, the deadline date
for its completion of the verification process under Md. Code Ann., Art. 23A § 14(a).

For the reasons stated hereinbefore, Cumberland took the position that the Petition and
the Second Petition were separate petitions seeking an amendment to the Charter and that, since
the number of signatures submitted with the Second Petition did not amount to 20% of the voters
qualified to vote in Cumberland’s general elections, there was not point in making the effort to
verify those signatures. Notwithstanding the foregoing, with the Second Petition being submitted
on August 18, Cumberland did not have sufficient time in advance of the State Board of
Elections’ deadline to verify the signatures and pass a resolution scheduling the referendum for
the next municipal general election.

In the event the Court determines that the Petition and the Second Petition constitute the
same petition for the purpose of Md. Code Ann., Art 23A § 14(a) and that the number of valid
signatures submitted therewith meets the 20% threshold, it must also consider the right of
Cumberland to hold the referendum at a general election. If the Court makes both of those initial
determinations, it will be interpreting state law to include provisions that are not expreésly set
forth therein. In essence, it will be creating a procedure that allows for multiple submissions of a
petition for an amendment to a municipality’s charter to be considered to be one submission. If
the Court 1s going to judicially legislate, which it should refrain from doing, it should go one step
further to protect Cumberland’s right to exercise discretion over whether to hold tﬁe referendum

at a special election or a general election. In that it appears to be out of the question for
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Cumberland to submit the matter for the November 4, 2008 general election, the only option
available other than holding a special election on the matter is to defer the matter until the
November, 2010 general election. If the Court is going to grant equitable relief, it should grant
such relief in a manner such that equity is extended to all parties concerned.

[11.  If the Court is not inclined to grant summary judgment in favor of
Cumberland for the reasons stated previously herein, it must determine that
there are 12,910 persons qualified to vote in Cumberland’s general elections
and that 20% of those persons so qualified must sign the Petition in order for
the question presented therein to be submitted to the voters by referendum.

Plaintiffs’ contention that they may rely on the list of voters submitted to them in
response to the request submitted to the Allegany County Board of Elections William Shannon
Adams on or about April 8, 2008 as constituting the list of voters qualified to vote in
Cumberland’s general elections is baseless. They cite no authority in support of this request and,
accordingly, the Court should disregard it.

There are 12,910 persons qualified to vote in Cumberland’s general elections. That list of
persons includes active voters, inactive voters and three persons who are registered solely to vote
in Cumberland’s general elections.

In that Cumberland utilizes universal registration, using the voter registry supplied by the
Allegany County Board of Elections as qualification for voting in municipal elections, Subtitle 5
of Title 3 of the Elections Article applies with respect to the maintenance of Cumberland’s voter
registry.

Md. Elections Code Ann. § 3-503 provides as follows:

§ 3-503. Inactive list.

(a) In general.- If a voter fails to respond to a confirmation notice under §
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3-502(c) of this subtitle, the voter's name shall be placed into inactive status on
the statewide voter registration list.

(b) Restoration to active status.- A voter shall be restored to active status

on the statewide voter registration list after completing and signing any of the
following election documents:

(1) a voter registration application;

(2) a petition governed by Title 6;

(3) a certificate of candidacy;

(4) an absentee ballot application; or

(5) a written affirmation of residence completed on election day to entitle
the voter to vote either at the election district or precinct for the voter's current

residence or the voter's previous residence, as determined by the State Board.

(c) Removal.- An inactive voter who fails to vote in an election in the
period ending with the second general election shall be removed from the
statewide voter registration list.

(d) Counting for official administrative purposes.- Registrants placed into
inactive status may not be counted for official administrative purposes including
establishing precincts and reporting official statistics.

Subsection (c) specifically contemplates that voters who have been placed on the inactive list are
qualified to vote in elections. An inactive voter is not removed from the list and disqualified
from voting until that person fails to vote in two general elections. Therefore, active and inactive
voters are propetly included in the list of persons qualified to vote in Cumberland’s general
elections.

Plaintiffs specifically requested that the Allegany County Board of Elections produce an
incomplete list of the voters qualified to vote in Cumberland’s general elections, i.c., a list that

was limited to active voters. One can only assume that, had they properly couched their request
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for the voter list, they would have been provided with the complete list which is attached to
Cumberland’s Motion for Summary Judgment as Exhibit 3, In that they failed to do so, tﬁe Court
should not take any action to remedy their mistake in the calculation of the number of signatures
required to move the Petition forward to referendum.

Md. Code Ann., Art. 23A § specifically requires that a petition for charter amendment be
signed by 20% of those persons qualified to vote in the municipality’s general election.
Circumventing this legal requirement and permitting the matter to go forward to referendum with
a lesser number of signatures is not permitted in law or in equity.

IV. The amendment to the Charter proposed in the Petition is illegal and
impermissible and, as such, mandamus is not an available remedy.

Plaintiffs submitted a Memorandum of Law to this Court under a cover letter from their
counsel dated September 4, 2008 in order to addreés “an issued raised by the City of
Cumberland,” to-wit: whether the charter amendment they propose in their petition is proper
charter material or whether it is legislative in nature and, therefore, not permitted to be included
in the Charter. The issue was in fact raised by Cumberland prior to the initiation of these

proceedings and it remains as a defense to the relief sought by Plaintiffs.

A. Portions of Plaintiffs’ Memorandum of Law should be stricken or,
alternatively, disregarded by the Court.

The arguments set forth in Plaintiffs Memorandum of Law are a mixture of legal
argument and factual averments. The Court should disregard all factual averments contained
therein that are not supported by affidavit or documentation.

Rule 2-311(d) provides as follows: “A motion or a response to a motion fhat is based on

facts not contained in the record shall be supported by affidavit and accompanied by any papers
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on which it is based.” Section B of Plaintiffs’ Memorandum of Law consists entirely of
purportedly factual statements which are unsupported by affidavit or any papers submitted with
the Memorandum of Law. Therefore, in accordance with that Rule and Rule 2-322(d), the Court

should disregard Section B in its entirety.

B. Mandamus may not be invoked for the purpose of requiring the
enactment of an illegal measure.

“[W]here the performance of a duty prescribed by law depends on whether the statute or
regulation is constitutional or invalid, there is no reason why the question may not be determined
on a petition for a writ of mandamus. ..” Murray v. Curlett, 228 Md. 239, 243-44, rev'd on
other grounds, 374 U.S. 203 (1963). It is Cumberland’s position that the charter amendment
proposed in the Petition is not proper charter material and is illegal. That issue is ripe for
determination in this case and it is properly raised as a defense in these proceedings.

C. Despite Plaintiffs’ assertion otherwise, the Bunting case does not stand
for the proposition that charter amendments imposing binding
arbitration are properly included in charters.

In their Memorandum of Law, Plaintiffs rely heavily upon Mayor and City Council v.
Bunting, 168 Md. App. 134 (2006) in support of their proposition that the charter amendment
proposed in the Petition is proper charter material. They also argue that other jurisdictions have
incorporated charter provisions requiring charter provisions that mandate binding arbitration and
therefore, the amendment to the Charter they propose is proper. For the reasons stated
hereinafter, their reliance on Bunting is misplaced and their arguments are flawed. The

amendment to the Charter they propose is illegal and it is not proper charter material.

In interpreting the Bunting decision, Plaintiffs argue, “Since the charter [in Bunting]
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could be interpreted as allowing the City Council to legislate the details of the binding arbitration
process, the Court found no inﬂrmity in the charter provisions permitting it.” See Plaintiffs’
Memorandum of Law, p. 7. The Bunting Court did not find any infirmity in the charter
provisions as a whole because it did not consider nor did it make a ruling on that issue. Their

statement regarding the Bunting Court’s finding is misleading.

The sole issue before the Court in Bunting was whether Ocean City violated the terms of
a charter amendment providing for binding arbitration for police officers by refusing to permit
officers holding the ranks of licutenants and higher from participating in collective bargaining.
The Court did not make any rulings with respect to whether the charter amendment as a whole
was proper charter material or whether it was legislative in nature, It remarked,

_Unlike in Cheeks and Griffith, we are not asked to review the
constitutionality of all or a substantial part of the charter amendment at issue, but
only to interpret the specific provision of the Ocean City charter amendment
permitting "employees" of the police department to collectively bargain, 11
Consequently, the question of whether the Ocean City charter amendment
imposes a comprehensive "collective bargaining" scheme is not before us. But the
lesson of Cheeks and Griffith is still applicable. Here we are asked to review a
provision that has nothing to do with "the broad organizational framework
establishing the form and structure" of Ocean City, Cheeks, 287 Md. at 607, and
that is sufficiently "specific" and "technical" in nature that it is clearly an issue for

the Council and not the voters to resolve. In other words, it is "legislative" in
character.

Id. at 147-48. The Court of Special Appeals’ remarks in footnote 11 clearly show that Plaintiffs

incorrectly summarize the Bunting opinion.

We observe that the {Ocean City] charter amendment also sets forth rather

detailed procedures for binding arbitration in the event of an impasse in collective
bargaining. We are not asked to and do not address whether those procedures
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exceed the bounds of proper charter material, as the matter has no bearing on the
issue before us: Whether the amendment requires that captains and lieutenants be
permitted to collectively bargain.
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Id.,n. 11. The Bunfing decision provides no support for Plaintiffs’ position.

In essence, Plaintiffs further argue that since other counties and municipalities (i.e.,
Baltimore County, Anne Arundel County, Howard County, Montgomery County, Prince
George’s County, Baltimore City, and Ocean City) have charter provisions requiring binding
arbitration for firefighters, similar provisions are proper charter material. Plaintiffs are unable to
cite any cases where such charter provisions withstood legal challenge in Maryland’s courts.
Rather, they would have this Court approve of the amendment to the Charter proposed in the
Petition simply because other Maryland counties, Baltimore City and Ocean City have passed
charter amendments requiring binding arbitration for firefighters. The Court should disregard
this argument and should decline to approve the validity of the amendment to the Charter
proposed in the Petition simply because other jurisdictions’ charters contain similar provisions.

D. The amendment to the Charter proposed in the Petition is not proper
charter material and is illegal.

In order to ascertain whether the amendment to the Charter proposed in the Petition is
proper, the Court must consider whether it is proper charter material or whether it is legislative in
nature. It has been acknowledged that a “charter is equivalent to a constitution” and that “the
‘basic function’ of a charter is to ‘distribute power among the various agencies of government,
and between the government and the people who have delegated that power to their
government.’” Save Our Streets v. Miichell, 357 Md. 237, 248 (2000) (quoting Board v.
Smallwood, 327 Md. 220, 237 (1990)). “A charter is thus a permanent document intended to
provide a broad organizational framework establishing the form and structure of government in

pursuance of which the political subdivision is to be governed and local laws enacted. It is the
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organic, the fundamental law.” Id. at 248-49 (quoting Cheeks v. Cedlair Corp., 287 Md. 595,
607 (1980)). “[TThe charter of the city is the orgahic law of the corporation, being to it what the
constitution is to the state, and the charter bears the same general relation to the ordinances of the
city that the constitution of the state bears to the statutes.” Maryland Cl. Emp. Ass’n. v.
Anderson, 281 Md. 496, 512-13 (1977) (quoting 5 McQuillan Mun. Corp. § 15.19 (3" ed. 1969)).

The power to adopt or amend a charter is the power to organize a local government which
power is reserved to the voters of the county or municipality. Save Our Streets. 357 Md. at 249.
In contrast, the power to initiate local legislation vests in the governing body of the county or
municipality alone and may not be exercised by the voters. /d. “{Sfuch legislative power cannot
be exercised by means of an amendment to [a] charter.” Id. If follows that a charter amendment

is necessarily limited in substance to amending the form or structure of

government initially established by adoption of the charter. A charter amendment,

therefore, differs in its fundamental character from a simple legislative enactment.

Its content cannot transcend its limited office and be made to serve or function as

a vehicle though which to adopt local legislation.

Id. at 249-50 (quoting Cheeks, 287 Md. at 607).

In Griffith v. Wakefield, 298 Md. 381 (1984), the Court of Appeals determined that a
charter amendment requiring binding arbitration for Baltimore County firefighters was not proper
charter material and determined that it was invalid. The charter amendment was proposed by a
petition presented by Baltimore County voters and it included provisions entitling either the
firefighters or the County to demand binding arbitration before a three person arbitration board in
the event of an impasse, with the board decision regarding the disputed matters being final and

binding on both parties, setting forth the procedure for the appointment of the arbitration board,

the board’s powers and the procedure it must follow, the factors it must take into consideration
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when making its award, and that the funds necessary to implement the Board’s award be

incorporated into the County’s budget. Id. at 383.

In reaching its decision that the proposed charter amendment was not proper charter

material, the Griffith Court remarked,

When viewed as a whole, it is clear that the Baltimore County amendment is
not intended to, nor does it, alter the "form or structure" of the Baltimore
County government. Instead, the core of the amendment is the imposition of a
comprehensive system of binding arbitration concerning a single group of county
employees. As in Cheeks, the charter amendment proposed in Baltimore County is
"essentially legislative in character;" it is a complete and specifically detailed
legislative scheme. Again as in Cheeks, the present case presents a situation
whereby the electorate, through the charter amendment process, is attempting to
circumvent the local legislative body and enact local law,

Id. at 388. (emphasis added). While the amendment to the Charter proposed in the Petition does
not go into the same elaborate detail as the amendment in Griffith, a charter amendment
imposing binding arbitration does not alter the form or structure of the City of Cumberland
government and, therefore, is not proper Charter material.

The Griffith Court also remarked,

"We assume, but have no need to decide, that, in light of the above cited cases on
the point, had a State public general law or the County Charter authorized the
binding arbitration provisions enacted by the County Council, the provisions
would be valid. But there is no such aguthority in either a public general law or the
County Charter. As is evident from the cases above cited, the prevailing rule in
other jurisdictions is in complete accord with the view expressed in Mugford [v.
City of Baltimore, 185 Md. 266, 44 A.2d 745 (1945)] to the effect that absent such
authorization it is invalid for a municipality or charter county to attempt to bind
itself in the exercise of legislative discretion over compensation of its public
employees. We follow that rule. Because the Harford County ordinance
attempted to bind the County in the exercise of its legislative discretion over
public employee compensation without being authorized to do so by a public
general law or by the County Charter, the provisions of the ordinance to that end
are invalid." (Emphasis added.)
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Turning to the instant case, the defendant firefighters association asserts that
because Anderson held that "authorization of the charter is required, then the
matter must be one which is concerned with the 'form or structure of government'
... [and] is properly deemed 'charter material."" (Brief, p. 9.) The flaw in this
argument is the failure to distinguish between "authorization" on the one hand and
a detailed local enactment on the other hand. It is common for constitutions or
charters to authorize, or preclude, specified types of enactments by legislative
bodies. This is quite different from a charter itself containing all of the detailed
provisions concerning the subject.

If the proposed Baltimore County charter amendment had merely authorized the
Baltimore County Council to enact a system of binding arbitration with regard to
the compensation of Baltimore County employees, and if, pursuant to that
authorization, the Baltimore County Council had exercised its discretion to enact
an ordinance containing provisions similar to those in the proposed charter

amendment now before us, the present case would be distinguishable from
Cheeks.

1d. at 389-90 (quoting Anderson, 281 Md. at 512-13 (1977). In Save Our Streets, the Court of
Appeals that the Griffith Court drew a distinction between “proposed charter amendments that
‘authorize, or preclude, specified types of enactments by legislative bodies’ and thus are
ordinarily valid, and those that constitute specified legislative schemes, and thus are ordinarily
invalid.” 357 Md. at 251 (quoting Smallwood, 327 Md. at 329).

The amendment to the Charter proposed in the Petition goes beyond the mere
authorization of binding arbitration. Tt mandates binding arbitration. Had Plaintiffs sought to
amend the Charter with a provision that merely authorized Cumberland to enact legislation
requiring binding authorization in the event of an impasse in its negotiations with the firefighters,
it would be allowable under Griffith. However, the Petition goes too far in this regard.

Plaintiffs seemingly argue that the length and detail of charter amendments regarding
binding arbitration are determinative as to whether they constitute charter material or legislative

enactments. This approach has been rejected in Save Our Streets.
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Although both Cheeks and Griffith involved legislative schemes that were lengthy
and detailed, thereby furnishing some indication of ordinary legislation under the
guise of charter amendments, nevertheless the length and detail of a proposed
charter amendment are not dispositive as to whether the proposed amendment
constitutes legislation or proper charter material. An important consideration is

the degree to which the county council retains discretion and control regarding an
area under its authority. . .

Save Our Streets, 357 Md. at 253. “[{A]n authorization or preclusion of a type of legislative
enactment allow’s for the council’s exercise of discretion and, thus, is ordinarily proper charter
material.” Id. at 254. In the case at bar, the proposed amendment to the Charter leaves no
discretion with Cumberland as to whether or not to pass legislation mandating binding arbitration
because that mandate is contained in the proposal itself.

The Anderson case supports Cumberland’s position. In that case, the Maryland Classified
Employees Association, Inc. petitioned for a writ of mandamus in order to enforce an arbitration
award granting them an increase in pay when Harford County refused to grant them that increase
after the parties’ impasse in negotiations was submitted to an arbitrator in accordance with the
provisions of the Harford County Code. Opining that the “time is ripe and this case appropriate
to determine whether a binding arbitration provision with respect to the compensation of public
employees is valid,” the Court of Appeals allowed Harford County to challenge the validity of
the very ordinances it enacted. Id. at 506.

The Court upheld the circuit court’s decision denying the writ of mandamus because
binding arbitration was neither authorized in the public general law nor the Harford County

Charter. It remarked

Where municipal governments have been authorized by higher law, i.e., state
constitutional provisions or public general laws or municipal charter provisions, to
enter into collective bargaining agreements which bind them in the exercise of
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their legislative discretion, the courts have generally upheld such collective
bargaining agreements, rejecting contentions that they amount to invalid
abdications or delegations of legislative authority.11 On the other hand, in the
sitnation where neither a public general law nor municipal charter provision
authorized the municipality to bind itself in the exercise of legislative discretion
over public employee compensation, the courts have generally taken the position

that attempts to do so in collective bargaining agreements or municipal ordinances
are invalid.

Id. at 508-09. In the absence of the authority to delegate decisions regarding wages and terms of
employment under the terms of a public general law or a charter, the delegation of such power
would be a “serious violation of the law.” Id. at 511 (quoting Mugford v. City of Baltimore, 185
Md. 266, 270-71 (1946). “Absent such authorization it is invalid for a municipality or charter
county 1o attempt to bind itself in the exercise of legislative discretion over compensation of its
public employees.” Id. at 512-13. There is no public general law which authorizes municipalities
to delegate decisions regarding compensation of public employees to third parties. Further, at
present there are no Charter provisions that permit the delegation of that authority. The proposal
set forth in the Petition must fail because it goes beyond merely authorizing the delegation of
such decisions.

Additionally and consistent with the Griffith decision, the form of the proposal is invalid
because it goes beyond a mere authorization for binding arbitration and prescribes several terms
which are legislative in nature. The proposal requires the appointment of “a neutral
arbitrator,” thereby prohibiting Cumberland from implementing binding arbitration with an
arbitration panel. The decision as to whether (o elect for binding arbitration before a single

arbitrator or a panel is legislative in nature and has nothing to do with the form
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government.
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The proposal set forth in the Petition contains a mandate that “Any ordinance that is
enacted shall prohibit strikes or work stoppages by the represented employees.” The subject
matter of this directive has no relation to the form or structure of government. Its proscription is

solely legislative in nature, constituting an exercise of police power.

‘Thus, for the foregoing reasons, summary judgment should be granted in favor of

Cumberland and against Plaintiffs and Plaintiffs® Motion for Summary Judgment should be

denied.

Respectfully submitted,

MICHAEL SCOTT COHEN, LLC

By: ZZ’/
MICHAEL SCOTT COHEN
213 Washington Street
Cumberland, MD 21502
(301) 724-5200
Attorneys for Defendant, Mayor and City
Council of Cumberland

CERTIFICATE QF SERVICE

THEREBY CERTIFY, that on this 8th day of September, 2008, a copy of the foregoing
was mailed, postage prepaid, to Francis J. Collins, Esq., Kahn, Smith & Collins, P.A., 201 N.
Charles St. - 10™ Floor, Baltimore, MD 21201, Armand M. Pannone, Esq., 14 Greene Street,
Cumberland, MD 21502, Sandra Brantley, Asst. Attny. General, Office of the Attorney General,
90 State Circle, Room 104, Annapolis, MD 21401, and David Moote, Assistant Attorney

General, Office of the Attorney General, Civil Division, 200 St. Paul Place, Baltimore, MD
21202.

ey )
MICHAEL SCOTT COHEN
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_ International Association of Firefighters, * In the Circuit Court for

Local 1715, Cumberland
Firefighters, et al., * Allegany County
Plaintiffs
V. * Case Number: 01C08030649
The Mayor & City Council ' *
of Cumberland, et al.,
Defendants. *
* * ® * * * * - % * ES * * *
MOTION TO DISMISS

On July ‘25, 2008, the International Association of Fire Fighters Local 1715,

Cumberland Firefighters (plaintiff), filed a petition with the City of Cumberland (“the City”

or “Cumberland”) to place a proposed Charter amendment on .ﬂie City’s ballot for

referendum. (E;i. 1, Complaint, §§ 15, 17.) Plaintiff brings the instant complaint in order to

compel inclusion of that proposed City-charter amendment on the State ballot administered

.by the defendant State Board of Elections (“SBE”). Pursuant to Md. Rule 2-322, the SBE

hereby moves to dismiss the complaint as to the SBE and the Allegany County Board -of’

Elections (which performs its duties in conjunction with the SBE), because the belated

. addition of the referendum would disrupt the statutorily-timed process SBE must complete

to prepare for the November 4, 2008 general election, and because plaintiff has an adequate

alternative remedy — a special election held by Cumberland at a time and place separate

from the State-administered election — if this Court finds plaintiff is entitled to relief. See

Md. Code Ann. Art. 23A, § 14 (providing

special election to resolve charter amendment referenda).



Summary of Facts

Plaintiff alleges that on Fridziy, August 15, ZOQS,' the Mayor & City Council of
Cumberland determined that plaintiff’s July 25, 2008 petition lacked a:n adéquate number of
valid signlatures and denied it. (Bx. 1, Complaint § 17.) On Monday, August 18, 2008,
rather than challenge Cumberland’s action, plaintiff filed additional signatures in support of
its petition and asked Cumberland to verify them and add them to those already validated to
" achieve the requisite number for placement on the ballot. (Ex. 1, Complaint § 17.) Plaintiff
seeks to have Cumberland hold a vote on their referendum, and seek to compel the Statg
Board of Elections (“SBE”) to administer tﬁe vote for Cumberland. While the State permits
Cumberland municipal elections issues to be voted on through thé State elections system, 6n
Monday, August 18,2008, the Maryland State Board of Elections’s (“SBE”) deadline closed
for accepting county and municipal ballot items for inclusion on the November 4, 2008 State
ballot.

Plaintiff was aware of the August 18™ deadline at least as e;n:ly as July 2008. (Ex. 1,
Complaint, atiached exhibit 5.) In addition, at least as early as July 20b8, piaintiff was
already asserting to the City the same complaint that is now -ﬁled and pending before this
Court. (Ex. 1, Complaint§3.) Although plaintiff’s requested injunctive reliefis necessarily
based on a claim that it would suffer “immediate, substantial and irreparable harm,” Rule 1 5-

504(a), in the absence of court intervention, and although plaintiff was aware of the subject



nonetheless waited until Friday, August22, 2008, to file a complaint in the Circuit Court for

Allegany C.ounty. Plaintiff’s proper remedy at this time, if any, is to seek to have

Cumberland administer a special election on a day other than November 4, 2008.
Argument

Plaintiff’s complaint seeks and order, in part, to compel SBE to place the referendum
question on the November 4, 2008 State-administered ballot, despite the burden that such an
order would impose upon the orderly administration of the November 4, 2008 election.
Plaintiff seeks to shift the burden to SBE, even though plaintiff delayed seeking such relief
until after the SBE deadline had already passed.

Plaintiff seeks injunctive relief despite acknowledging the existence of a l.ess
burdensome, but adequa'.te, alternative — Cﬁmberland’s administration of a separate special
election at another date and time — that do§s not interfere with the November 4 election. See
Ex. 1; Complaint § 26. A special election administered by Cumberland on a date other than
November 4™ would avoid the necessity of including the referendum on the State ballot, and
would, accordingly,- avoid the disruption of the schedule already in progress. It would also
relieve the prcssure to expedite this 11t1gat10n because the election could be held even in

plaintiff’s view, up until December 19, 2008. (BEx. 1, Complaint § 26.)

The SBE’s election timetable is well underway and would be disrupted by

compelling the addition of the plaintiff’s referendum to the State-administered
ballot.

The SBE’s procedures for accepting a referendum question to be placed on the ballot ‘



are consistent with an overafching goal of ensuring a swift, orderly and accurate preparation
of ballots in accordance with the short ﬁmeline§ imposed by statute, 'While the SBE does
permit Cumberland to submit cify election matters for placement on the State ballot, any such
local matter must comply with the State law to be included in the SBE process and
timetable.!

" Under the SBE timetable, once a locallity,. such as Allegany County, has provided its
portion of the ballot information to the State (and in this case, the City’s portion as well) by
August 18%, the State still has an array of tasks that must be accomplished before the entirel
ballot may be certified. Certification is.statutorily set to occur by September 10, 2008, and,
this year, may occur as early as September 5, 2008.

SBﬁ’s tasks, and the checks of their successful completion, must move expeditiously -

in order to meet the statutory deadlines. The Court of Appeals has emphasized the

: importaﬁce of elections deadlines “in view of the necessity for making timely preparations

for elections.” Andrews v. Secretary of State, 235 Md. 106, 108 (1964).
After all of the local ballot information was provided to the State on August 18", the
SBE began the ballot preparation process. This process is governed by strict deadlines and

EL § 1-301 pfovides that, in computing periods of time under the Article, Saturdays,

'Municipal elections, including those toresolve charter améndments, are notnormaily within
the definition of an “election” under Md. Code Ann. Election Law § 1-101(v)(3).

. Accordingly, municipal elections are generally not administered by SBE. Nonetheless, the

SBE’s powers and duties are to administer “elections” under the State elections code, and if
a municipal election is to be administered by SBE it must comport with the State timetable.
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Sundays, and legal holidays are_inoluded, makl:ng time all the more pressing. See EL § 1-
301(@)(1). Election Law § 9-202(a) requires the SBE to “certify- the content apd
arrangement” of the ballots a# least 55 days before the general election, 1.e. by September 10,
© 2008. See EL § 9-207(2)(1).. Within 48 hours of the certification, the SBE is required to
deliver to each local board of elections a copy of the certified ballot content and arrangement
for that county. See EL § 9-207(c). The requirements of prompt ballot certification and
delivery by the SBE allows the local boards to comply with their statutory responsibilities in |
a timely fashion. See EL § 9-207(d)(1). |

Under the statutory timeframes set forth above, the printing of ballots may begin three
days after the posting of the ballots by the local boards. See ﬁL § 9-.207(6). At tinat point,
extréordinary action 1§ required to halt the process, and the aﬁmdant consequences impose
severe burdens on the rights of voters. Reprinﬁﬁg of the .ballot may be approved by the SBE
“if there is sufficient time,” EL § 9-208 (b)(1); if there is not sufﬁcient time, SBE may
approve the use of stickers to be affixed to the printed ballots, or, if that is not feasible (as
with the current electronic voting system), some other form of notification of the changes
must be provided to the voters, see EL § 9-208(b)(2), (3).

Reprinting ballots to correct Aan “error” obviously iﬁposes a large administrative |
burden on the SBE and the local board of elections. The conéequences are of still greater
concern when the matter of absentee ballots is considered. Election Law § 9-213- fequirés

the content of an absentee ballot to be identical to the ballot used in the absentee voter’s



polling place. Thousands of Maryland troops are stationed overseas, many deployed in
combat areas. The Federal Voting Assistance Program of the United States Department of
Defense has advised that a reasonable benchmark for overseas and military ballc;t mailings
is 45 days. Implementing the Uniformed and Overseas Citizens Absentee Voting Act and
avoiding the disenfranchisement of Marylanders stationed overseas thus requires close
adherence to the timeframes prescribed by statute.

Even before tﬁe ballot may be certified (which at the latest is September 10™) and
before the election may be held, the SBE has to perform a panoply of tasks if it is to meet

these statutory deadlines. For example, the audio recordings of the ballot used to assist

visually impaired voters using the touch-screen voting system, including the Cumberland -

portion, must be produced, and screen shots from th_e touch-screen system prepared, for -
reproduction in specimen ballots. See EL § 9-214. In addition, the computer specialist under
contract to program the ballots for the electronic voting system must complete her work.
(Ex. 2, Duncan Affidavit.) Both o-f these tasks depend on professionéls who are retained by
SEE specifically to perform them and have already been scheduled. (Ex. 2, Duncan
Affidavit.)

The audio recording, with the exception of the nominees for Vice; President of the
United States, was completed on Friday, August 29, 2008. (Ex. 2, buncan Affidavit) The
programmer’s calendar is set for her to fly into Mari;land on September 4™ and she is .

anticipated to be done by September 5““. (Bx.2, Duncan Affidavit.) Both of these tasks must



be accomplished with a multiplicity of detailed checks for errors and the checks must be done
for each and every ballot variant throughout the State. l(Ex. 2, Duncan Affidavit.) Time
spent altering the ballot programming and recording for the Cumberland portion of Allegany
County.is time taken from accomplishing the same ’Fasks throughout the State and risks the
entire elections schedule. .

At the time of plaintiff’s August 22™ filing of the instant compleﬁnt in Circuit Court,
many of these milestone dates were swiftly approaching or had already passed. Most
importantly, as the Complaint states plaintiff knew, the local board of electioﬁs had already
provided its ballot information to the State. Accordingly, the SBE had begun to move
forward with ballot preparation. At this point, any delay either for Cumberland to verify the
new signatures or to add the referendum to the Cumberland portion of the State ballot
without waiting for vctiﬁcaﬁon, would hinder the ballot preparation and election
administration process at both the State and county level.

The election preparation has continued, of course, to progress since plaintiff filed its
complaint. To ensure the proper fm-lctioning of the voting équipment, each electronic voting
unit m‘;lst, by regulation, undergo “preelection logic and accuracy” testing.. See COMAR
33.15.02.14 _.15. This testing must be completed at least 10 days before an election, see
COMAR 33.10.02.14, and counties; must complete this testing and the requisite public
demonstration of the tests, see COMAR 33.10.02.16. Following the test and demonstration,

the votes recorded during the test are cleared from the system, and the unit is sealed.



For the ballot to be changed to add a referendum question would require the entire
process to be repeated. The programming and installation of the data cards would be delayed
and the programmer could not complete her work on September 5%, The audio recordings

- would have to be redone. Conducting the logic and accuracy tests on each voting unit could
be delayed (or would have to be repeated if already done), and the public demonstration of
the results (before which 10 days’ notice must be given, COMAR 33.10.02.16) would be
similarly impacted. In short, the elections process has passed this litigation by, and an order
compc!]jng the State Board to add plaintiff’s referendum to the ballot is an order which
would unnecessarily encumber the State Board and the local board of elections.

Regardless of the reasons for plaintiff’s delay in seeking to compel placement of the ’
referendum éuesti_on on the ballot, the demand must at this point be rejected. The Court of

- Appeals has recognized the special considerations that apply in the elections context wheﬁ
a claimant comes before a court seeking injunctive relief, See Rossv. State Bd. of. Elecﬁon&,
387Md. 649, 671-72 (2005). Asthe discussion of the elections timeline a.b ove demonstrates,
the timing of a lawsuit challenging an aspect of the election process is crucial. Thus, for
instance, ;che Supreme Court has made clear on several occasions that mjunctive relief may
be inappropriate in an elections case even where a constitutional violation affecting the
fundamental rights of voters has been shown, if the election is too c{dse for the State to

realistically be able to implement the necessary changes before the election. In Reynolds v.

ra AY 1. PR SR 4. I
ims, 377 U.S. 533, 585 (1964}, the Court said:

oo



[Ulnder certain circumstances, such as where an impending election is
imminent and a State’s election machinery is already in progress, equitable
considerations mightjustify a court in withholding the granting of immediately
effective relief in a legislative apportionment case, even though the existing
apportionment scheme was found invalid. In awarding or withholding
immediate relief, a court is entitled to and should consider the proximity of a
forthcoming election and the mechanics and complexities of state election
laws, and should act and rely upon general equitable principles.

(Emphasis added.) The Court elaborated on the equitable considerations that bear on the

" timeliness of an election challenge:

With respect to the timing of relief a court can reasonably endéavor to avoid

a disruption of the election process which might result from requiring

precipitate changes that could make unreasonable or embarrassing demands on

a State in adjusting to the requirements of the court’s decree.

Id.; see also Wells v. Rockefeller, 394 U.S. 542, 547 (1969); Kilgarin v. Hill, 386 U.S. 120,
121 (1967).

Following this rationale, courts have denied or dismissed claims for injunctive relief
on equitable principles based on the nearness of the elections and the haim to the State,
candidates and citizens from the disruption of the electoral process. See, e.g., White v.
Dﬁniel, 909 F.2d 99, 102 (4th Cir. 1990), cert. denied, 501 U.S. 1260 (1991); Knox v.
Milwaukee County Bd. of Elections Comm 'rs, 581 F Supp. 399, 402 (E.D. Wis. 1984).

Moreover, the SBE should not be compelled to place plaintiff’s referendum question

on the ballot, because it is entitled to the protection of the limitations period imposed by EL

§ 12-202(b)(1). That provision requires that an action such as the present one must be



known to the petitioner.” Plaintiff asserts in its complaiﬁt that it had made Cumberland,
through the City’s counsel, aware of plaintiff’s grievance in July 2008. (Ex. 1, Complaint
13)

Even if plaintiff timely filed its complaint, the pace at which it has been pursued is
relevant to ﬁle resolution of this claim. To grant the relief requested would lead to
unmecessary disruption of the_eiection.

. By contrast, the harm suffered by plaintiff is abstract and speculative. Plaintiff has

the alternative of pursuing a special election and has asserted this optior. Even if plaintiff’s-

-claim that it has accomplished what is necessary to petition its cause to referendum — an

issue not up to SBE to determine — Cumberland can administer a special election at a time

and a place appropriate under the law and can do so without interfering with the State-wide

“election.

Conclusion

This Court should dismiss the complaint as to the State Board of Elections and the

Allegany County Board of Tilections.

Respectfully submitted,
DouGLAS F, GANSLER
Attorney General of Maryland

DAviD R. MOORE
Assistant Aftorney General
200 St, Paul Place, 20th Floor

(410) 576-7906/(410) 576-6955 (fax)
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Sandra Benson Brantley
Assistant Attorney General
104 Legislative Services Building
90 State Circle
Annapolis, Maryland 21401

_ 410-946-5600/410-946-5601 (fax)

Dated: September 3, 2008 Attorneys for State Board of Elections
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CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of September, 2008, a copy of Defendant

Maryland State Board of Election’s Metion to Dismiss was mailed, postage prepaid and sent

by electronic mail to:

" Francis J. Collins, Esquire
Kalm, Smith & Collins, P.A.
201 N. Charles Street, 10th Fl.
Baltimore, Maryland 21201-4102
ficolling@kahnsmith.com

Counsel for Plaintiffs

Michael Scott Cohen, Esquire
213 Washington Street
Cumberland, Maryland 21502
- michaslcohen@atlanticbbn.net
Counsel for Defendants Mayor and City Council of Cumberland

and
Armand Panonne, II, Esquire
14 Green Street
Cumberland, Maryland 21502

. ampir@pennswoods.net _
Attorney for the Allegany County Board of Elections

David R. Moore
Agsistant Attorney General

Counsel for Maryland State Board of Elections
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- - jelection; St Aatest,. by ‘September:10,:2008.

INT’L ASSOC. OF FIRE FIGHTERS ' * INTHE
LOCAL 1715, CUMBERLAND

FIREFIGHTERS, et al. *  CIRCUIT COURT
Plaintiffs *  FOR
i oo - . %  ALLEGANY COUNTY

' * CASE NO. 01 C-08-30649
THE MAYOR AND CITY COUNCIL.

OF CUMBERLAND (Maryland}, ftal - *
. Defenddrits - 3 o _
¥ * * * * oL Ok * # . 0= . X ® *

AF FIDAVTT E}F DONNA DUN\CAN

1, the Iﬂldel‘SIgl}ed state as follows

1. I am over 18 years of age, a cmzen of Maryland and. have persona}

' ]«:nowledoe of the faots contained herem

. 2. I ant the Director of the Elecﬁ{m Managemcnt D1ws10n of the Maryland-
"Statc Board af E,Iectmns (“SBE”) :

' 3,' - By iaw, the SBE st cm:tﬁfy thé Ballok fm the November 4, 20&8 general

. 4 Befoa‘e thc Novcmber

formats. for the upcoming presidential #lection. . Bach of the 50 databases st have an

“audio recording of every item on the ballot. Upon completion, the ballot matedal is
provided to the Jocal boards of elections'to begin installationi-of the programming on each

and every votmg maching and the pe.rfomancc of logic and accuracy testing,

3. The 'SBE retains a computer specialist by contratt to develop the ballot

" databases and-create the various versions of the ballots. The focal boards of elections - .

- The sprocess,of ballot desml follows.ai: .. .
catefilly planned Schedule, Which: CEOAG be distinbed mﬂmut c&usmg s;gmﬁcant
' ‘-:A-confuswn‘and Jeapardmngﬁwmtcmty of’ the electmn ' _ A

. 08_elect10n may be held, the SBE has in perform .
‘meny tasks if ftis to meet #tS. statttory-deadiines. This includes development of
approximately 50 core ballot databises; and creating and formatting 4 versions of cach— -

one for the jouchscreen voting hit; 6né for the absentee and. prowsmnai ballots, one.for - - -

-spécimen ballots, and one for an:electronic-version of each ballot.  The resultis.200 ballot



R O

schedule personnel to assist with the loading of the ballots onto each voting unit and the
Jogic and accuracy testing of each electvonic voting machine. '

0. ‘The computer specialist came to Maryland on August 19" o perform the
initial development of the core ballot databases and has been scheduled for several
months fo arrive back in Maryland to finalize her work on September 4, 2008, and
September: 5, 2008. The programmer performs this function for many states and is only
available for the scheduled period of time. Outside the existing contract, the 2008 rate of
pay for this person is $200.00 per hour.

_ 7.  In oxder for the ¢lection to oceur, audio recordings of the ballot must be
produce.d fo assist visually impaited vofers using the toush-screen voting system,

-{ncluding- the Cumberland pomcm, and streen shots ﬁ'om the touch-sereen system-

prcpared for reprodﬁCtI{m in specimen. b&llots

S 8. ‘ The audlo recordmg, wfch the cxaephon of the nominees for Vice Presidént
of the United States, was completed on Fnday, Aucrust 29, 2008,

AR, . Both the audio tecording’ of the baHot and the programming of the votmg
. -machmfm mast be- accomplished ‘consistent: with. the State election law timetable, along

with a mulhphcaty of detailed chiecks for errors, all of Whmh must bc done for each and

.every item on the baﬁot from throughout the StaTe

| HEREBY DECLARE (’)R‘AFF[’RM'UN}}ER THE PENAITIES OF PERVURY -
THAT THE CONTENIS OF THE FOREGOING ATFIDAVIT ARE TRUE AND

- CORRECT BASED UPBN MY P‘ERSON:&L KNGWLEDGE

'-.Dcmna Duncén i/ '
_ 'Maquand State Board of E}ectlons




In The

Circuit Court
For

Allegany County

Int’l Assoc. of Fire Fighters, Local 1715,
Cumberland Firefighters

¢/o Chuck Koelker, Pres.

816 Hilltop Drive

Cumberland MD 21502

Chuck Koelker
816 Hilltop Drive
Cumberland MD 21502

Steve Grogg
P.O. Box 432
Ridgeley, WV 26753

Jeffrey G. DeHaven
65 LaVale Blvd.
Cumberland, MD 21502

Petitioners

VS. Case No.: C08-30649

THE MAYOR AND CITY COUNCIL OF
CUMBERLAND (MARYLAND)

PO Box 1702

Cumberland, Maryland 21501

Allegany County Board of Flections
County Office Building, Suite 405,
701 Kelly Road,

Cumberland, MD 21502 - 3401




Maryland State Board of Elections

¢/o Linda H. Lamone, Administrator of Elections
P. 0. Box 6486

151 West St., Suite 200

Annapolis, MD 21401 - 0486

Respondents

-0{o-
NOTICE OF APPEAL

Plaintiffs, IAFF 1715, Chuck Koelker, Steve Grogg and Jeffrey G. DeHaven hereby
appeal to the Court of Special Appeals from the decision of the Circuit Court of Allegany
County dated September 10, 2008. Simultaneously with this Notice of Appeal Plaintiffs are

secking review by the Court of Appeals and are filing a petition for a writ of certiorar.

Th
DATED: September _// , 2008

Francis J. Collins, Esq. -
KAHN, SMITH & COLLINS, P.A.
201 North Charles Street - 10th Floor
Baltimore, Maryland 21201
(410) 244 1010
Attorneys for Petitioners
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David Moore, Esqg.

Office of the Attorney General

200 St. Paul Street

Baltimore, MD 21202

410-576-7906

410-576-6955 (FAX)
dmoore@oag.state.md.us

Attorney for the State Board of Elections

Michael Cohen, Esq.

City of Cumberland

213 Washington Street
Cumberland, MD 21502
301-724-5200

301-724-5205 (FAX)
michaelcohen@atlanticbbn.net
Attorney for the City of Cumberland

Armand Pannone, II, Esq.
14 Green Street
Cumberland, MD 21502
301-759-2930
301-777-5877 (FAX)
ampjr@pennswoods.net
Attorney for Allegany County Board of Electie
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