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Petitioner Tiffany T. Alston, by Irwin R. Kramer, her attorney, respectfully
submits this Petition for Writ of Certiorari, requesting that this Court review fundamental

questions raised by the proceedings below.

STATEMENT OF THE CASE

A, The Prosecution

Following a legislative session in which Delegate 'fiffany T. Alston frequently
clashed with House leadership over some of the Governor’s more controversial bills, the
State Prosecutor began to investigate this freshman legislator’s campaign finance records.
Accusing Delegate Alston of misusing campaign funds on September 23, 2011, these
misdemeanor charges failed to live up to the headlines they generated. Indeed, after
charging her with stealing funds through two checks drawn on her campaign account, the
prosecution ultimately learned that neither check had ever been cashed and that no
campaign funds were ever withdrawn. State v. Alston, Case No. K-11-2040 (Alston I).

Rather than take these cases to trial, the prosecution subsequently charged
Delegate Alston again on December 15, 2011. State v. Alston, Case No. K-11-2626
(dlston II). Accusing her of misdemeanor theft and misconduct in office, the State
Prosecutor claimed that Delegate Alston misused state funds to compensate a legislative |
aid for Working at her law firm. Although the State lacked any affirmative evidence that
this aid conducted law firm business in exchange for public funds, the introduction of

hearsay evidence from the State’s own investigators ultimately resulted in a guilty verdict




on June 12, 2012.

Recognizing the tenuous state of the evidence, and defense efforts to challenge it,
the prosecution entered into prompt plea discussions after receiving Delegate Alston’s
Motion to Dismiss Indictment, Motion to Set Aside Jury Verdict,. and Motion for New
Trial. In exchange for a defense agreement to withdraw these motions and to refrain from
further challenges, the prosecutor agreed to dismiss four charges and to recommend
probation before judgment on two more.! As to the remaining count of the latter

indictment,. the State agreed to the following:

The State will recommend, and Ms. Alston will not contest, that Ms. Alston
be sentenced on Count 2, Misconduct in Office, in [4/ston II] to one year
incarceration with the entire term suspended, followed by three years of probation.
As conditions of that probation, the State will recommend, and Ms. Alston will not
contest, that the Court order that Ms. Alston (1) pay restitution of $800.00 to the
Maryland General Assembly and (2) perform 300 hours of community service at a
mutually agreed upon legitimate, non-profit or governmental agency. The location
where Ms. Alston performs her community service may be subject to change upon
approval of the State, which shall not be unreasonably withheld or delayed. The
State will recommend that the Defendant reccive probation before judgment on
Count 1, misdemeanor theft. The Defendant may seek a Modification of Sentence
requesting probation before judgment on the misconduct in office conviction. The
State shall remain silent and the Court agrees to bind itself to striking the guilty
conviction and granting Ms. Alston probation before Jjudgment on Count 2 in
[4iston [I] immediately upon (i) completion of three hundred hours of community
service, (ii) payment of $800.00 in restitution, and (iii) payment of a civil citation
fine in the amount of $500.00.

' According to the September 26, 2012 Plea Agreement, the State Prosecutor
entered a ol pros to Counts 1, 2, 3 and 5 in Alston I, to recommend probation before
judgment on Count 4 of that indictment, and to recommend probation before judgment on
the second count of the two-count indictment in Alston IT. Agreement at 1-2 4 2, 3.
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Agreement at 1-2 2.

While questioning whether aspects of this agreement fit American Bar Association
guidelines, the Circuit Court for Anne Arundel Counfy promised to honor it in exchange
for Delegate Alston’s nolo contendere plea on October 9, 2012. As promised, when
Delegate Alston met the terms of the agreement, the court struck the finding of guilt and
entered probation before judgment in her favor on November 13, 2012.

B. The Expulsion

Throughout plea negotiations, the State Prosecutor listed Delegate Alston’s ouster
from office as his first priority. Indeed, in a four-part “settlement proposal” issued on
August 24, 2012, the prosecutor placed Delegate Alston’s immediate resignation at the
top of his list:

“1. Titfany Alston agrees to resign her position as Maryland State Delegate
for District 24 immediately.”

August 24, 2012 Letter from Emmet C. Davitt to Raouf M. Abdullah at 1. Although he
failed to obtain such an agreement as a part of the October 9, 2012 plea, this did not stop
the Speaker of the House from citing it as grounds for removal. Rather than seck the
consent of two-thirds of elected delegates, MD. CONST. ART. 111, § 19, the Speaker
dispensed with this constitutional requirement and unilaterally declared the position to be
vacant. Despite the circuit court’s expressed intention to strike the finding of guilt, and a
plea agreement requiring it, the Speaker, the Governor and the Attorney General claimed

that the October 9™ plea removed her from office “as a matter of law.”
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C. The Litigation

Challenging this unilateral action, Delegate Alston intervened in an action
originally filed by an individual seeking to replace her. In the Prince George’s County
case of Gregory Hall v. Prince George's County Democratic Central Committee, Case
No. CAL12-36913, Delegate Alston sought, inter alia, an injunction, declaratory
Jjudgment and other relief from what she regards as an unconstitutional expulsion from the
House. See generally Complaint for Tenﬁpora.ry, Preliminary, and Pérmanent Equitable
Relief Including Declaratory Relief, Writ of Mandamus, and Writ of Prohibition. In
response, the Attorney General moved for summary judgment on behalf of the Speaker
and the Governor, and to Mr. Hall and Delegate Alston's complaints, the Governor and
the Speaker filed a joint Motion for Summary Judgment.

Recognizing that “[t|he issues are of a constitutional dimension and are of great
.importance to all the parties, espécially to the people they represent,” Opinion and Order
of the Court ét 2, the Circuit Court ruled in favor of Defendants in an opinion that
misconstrued the Constitution and eviscerated the Jjudgment of another jurisdiction.
Lifting virtually all of its language from the Attorney General’s own Opinion, 97 Op.
Att’y Gen. 58 (November 20, 2012), the lower court adopted defense counsel’s distorted
reading of Article XV of the Maryland Constitution.

Under Article XV, § 2 of the Constitution, an “elected ofﬁcial shall be removed

from the elective office by operation of law and the office shall be deemed vacant” only if




her “conviction becomes final, after judicial review or otherwise.” Despite the fact that
the Circuit Court for Anne Arundel County struck the guilty verdict and placed Delegate
Alston on probation before judgment under Mp. CRIM. PROC. CODE ANN. § 6-220, the
Circuit Court for Prince George’s County disregarded this disposition entirely, deemed
her conviction “final,” and declared her ineligible to maintain her office.

Although the earlier disposition “is not a conviction for the purpose of any
disqualification or disability imposed by law because of conviction of a crime,” id., the
lower court conveniently ignored the probation before judgment rule. Disqualifying
Delegate Alston from the position to which she was elected, the Prince. George’s County
court effectively struck the decision of a judge in another county and converted a
temporary conviction into a final disposition. Paying no attention to the fact that the
Anne Arundel County “discharge is a final disposition of the matter,” id., the Prince
George’s County judge pretended that the vacated conviction was a “final disposition” for
purposes of his strained constitutional analysis.

Adopting the Attorney General’s opinion, the lower court considered it his
constitutional duty “to remove from office those elected officials who are found guilty of
crimes that undermine the public tfust in and the integrity of the General Assembly,”
Opinion at 18. Thus, even though the “final disposition of the matter” was probation
before judgment, the lower court decided to “hold that Ms. Alston was ‘convicted’ for

purposes of Article XV and removed from office.” Id. at 21.
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Since this December 5, 2012 holding eviscerated the final disposition of the
criminal case, ignored the probation before judgment statute, and twisted the Constitution

to expel a duly-elected delegate, Delegate Alston filed a Notice of Appeal the very next

day.

QUESTIONS PRESENTED

L Does Article XV, § 2 of the Maryland Constitution permit the
expulsion of a duly-elected legislator who received a final
disposition of probation before judgment?

II.  Where charges against an elected official resulted in a final
disposition of probation before judgment in another county, did
the lower court have the power to revoke this disposition and
disqualify that official from completing her term in office?

REASONS FOR GRANTING THE WRIT

L AS THE ATTORNEY GENERAL READILY CONCEDES,
THE ISSUES PRESENTED IN THIS CASE MERIT THE
URGENT ATTENTION OF THIS COURT
Rather than contest a Writ of Certiorari, defense counsel urges this Court to
address the issues raised in this c.ase Immediately. Answer to Petition for Writ of
Certiorari at 1. While disputing “the merits of this case,” the Attorney General “agrees
that the public interest would be served by granting the petition for a writ of certiorari.”
Id. Thus, “in the interest of speeding the resolution of an issue that has left the people of
the 24th Legislative District without full representation in the House of Delegates for too

long,” id., the Speaker and the Governor urge “that this Court enter an expedited briefing

and argument schedule that will permit resolution of this case as soon as possible and, in
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any event, several days in advance of the January 9, 2013 commencement of the next
legislative session.” Id. at 10-11.

Wishing to resume her representation of citizens who elected her to serve in the
Maryland General Assembly, and to prepare for a busy legislative scssion, Delegate
Alston wholeheartedly agrees. This Court’s intervention is particularly critical in light of
the Speaker’s unilateral and unconstitutional action to expel a duly-elected representative
from this legislative body. Though this action directly affects thousands of voters in the
24" Legislative District, the lower court’s misreading of Maryland law has even broader
implications statewide. Not only did the Prince George’s County court disregard the final
dispositiqn entered in another county, its distorted view of the Maryland Constitution
provides the Speaker with the unchecked power to circumvent limitations on the
expulsion of House members. In keeping with this Court’s mandate to uphold the
Constitution and its limitations on the power of all elected officials, it is imperative that
this Court pay full and urgent attention to this case.

II. THE SPEAKER OF THE HOUSE MAY NOT UNILATERALLY
EXPEL A DULY-ELECTED DELEGATE FROM THIS
LEGISLATIVE BODY

By unilaterally expelling Delegate Alston from the General Assembly, the Speaker
blatantly éxceeded his own constitutional powers. Simply put, the Speaker has no power
to speak for a House that has not spoken.

Regardless of his title, one member of the House has no authority to expel another.




Under Article II1, § 19 of the Maryland Constitution, only a super-majority of House
members may expel one of their colleagues:

Each House shall be judge of the qualifications and elections of its members, as

prescribed by the Constitution and Laws of the State, and shall appoint its own

officers, determine the rules of its own proceedings, punish a member for
disorderly or disrespectful behaviour and with the consent of two-thirds of its
whole number of members elected, expel a member; but no member shall be
expelled a second time for the same offence.

Rather than seek the consent of two-thirds of its elected members, House Speaker
Michael E. Busch and his legislative counsel unilaterally expelied Delegate Alston and
declared her seat to be vacant “by operation of law,” or, to put it bluntly, by the
misapplication of the Maryland Constitution.

Under Article XV, § 2, Delegate Alston could only be removed from office
permanently if her conviction became “final, after judicial review or otherwise.” Rather
than finalize this disposition, the Circuit Court for Anne Arundel County struck it
pursuant to MD, CRIM. PROC. CODE ANN. § 6-220. As a “final disposition of the matter,”
tin's probation before judgment “is not a conviction for the purpose of any disqualification
or disability imposed by law because of conviction of a crime.” Id.

| This did not stop the Speakler, the Attorney General or the lower court from ruling
otherwise. Lacking any legal support for striking the disposition of a judge in another
county, the Prince George’s County court read Article XV, § 2 as empowering him “to

remove from office those elected officials who are found guilty of crimes that undermine

the public trust in and the integrity of the General Assembly.” Opinion at 18.
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Expressing “no Qpinion as to whether probation before judgment may always be
considered a conviction in all circumstances,” id. at 21, the opinion below fails to
articulate any basis for repealing the probation before judgment statute, converting this
“final disposition” into a conviction, or rendering Delegate Alston ineligible to serve the
remainder of her term. Despite the lower court’s strong belief that her ouster may
“restore the public trust in our elected officials,” the Article XV, § 2 provides no authority
for removing an official upon a finding of guilt, or permanently disqualifying a person
who has received probation before judgment.

Nor does this provision distinguish between a conviction that is vacated on appeal
and that which may stricken at trial. Lacking any language to support his reading of
Article XV, § 2, or any public policy that would differentiate between levels of court, the
opinion below would reinstate Delegate Alston if her original conviction were vacated on
appeal, but oust her where, as here, it was stricken by the very same judge that imposed it.

By adopting the Attorney General’s creative interpretation of Article XV, § 2, the
lower court drew a distinction that the framers of this provision expressly rejected.
Indeed, as the Attorney General himself concedes in a formal opinion issued in this case,
“the 1974 legislative history of Article XV, § 2 provides some support for the view Ms.
Alston espouses.” 97 Op. Att’y Gen. at 66,

Although an earlier version of this provision focused on appellate dispositions,

Maryland Senate Journal, Vol. Il at 1914 (1974), the voters ultimately ratified a broader




version of the bill which would only require removal if a conviction “becomes final, after
judicial review or otherwise.” Maryland House Journal, Vol. II at 4365 ( 1974); see also
MD. CONST. ART. XV, §2. Because the conviction at issue was “otherwise” stricken by
the trial court, there is simply no basis for removing Delegate Alston under this provision.
Unable to revise history, the Attorney General “acknowledge[s] that this history
could be seen as evidence™ that the trial court’s final disposition of the case on probation
before judgment may be controlling “as Ms. Alston contends.” Though this has not
stopped the Attorney General or the lower court from attempting to revise the language of
the Constitution itself, this Court should put an end to their strained interpretations.2
ITII. THE CIRCUIT COURT FOR PRINCE GEORCE'S COUNTY
LACKED THE POWER TO STRIKE A PROBATION BEFORE
JUDGMENT ENTERED IN ANOTHER COUNTY
Having received probation before judgment under Mp. CRIM. PROC. CODE ANN. §
6-220, it is readily apparent that this “final disposition ... is not a conviction for the
purpose of any disqualification or disability imposed by law because of conviction of a
crime.” /d. Indeed, “the legislature intended that a grant of probation before judgment,
unless subsequently altered by a Violation of that probation, should have the effect of

wiping the criminal slate clean.” Jones v. Baltimore City Police, 326 Md. 480, 488, 606

A2d 214 (1992).

* Interestingly, the only aspect of the Attorney General’s opinion which the lower court
did not adopt dealt with defense counsel’s concessions that the legislative history favored
Delegate Alston’s position.
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Rather than read the law, the court below was determined to create it. Believing
that the ouster of “guilty” politicians would “restore the public trust in our elected
officials and the institutions in which they serve,” Opinion at 18, the lower court treated
Delegate Alston as having a conviction for the purpose of disqualification or disability
imposed by law because of conviction of a crime. Cf. MD. CRIM. PROC. CODE ANN. §
6-220. As this Court observed in rejecting a similar effort to revoke the benefits of
probation before judgment, “Whether we agree that such a rule would be beneficial is
immaterial — we are not a legislative body and we are not permitted to engraft a strained
or artificial interpretation upon a statute to achieve a result that comports with our idea of
societal needs.” Jones v. Baltimore City Police, 326 Md. at 489, citing Simpson v. Moore,
323 Md. 215, 223-28, 592 A.2d 1090 (1991) (court will not rewrite statute to achieve a
desired result); Kaczorowski v. City of Baltimore, 309 Md. 505, 516 n. 4,525 A2d 628
(1987) (a court is not wholly free to rewrite a statute merely because of some judicial
notion of legislative purpose). As this is undoubtedly true in the case of constitutional

rovisions, the lower court’s view of societal needs forms no basis for creating new law.
p
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CONCLUSION

For the foregoing reasons, Petitioner respectfully requests that this Court grant the

Writ of Certiorari and address the questions raised herein.
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IRWIN R. KRAMER

KRAMER & CONNOLLY

465 MAIN STREET

REISTERSTOWN, MARYLAND 21136
(410) 581-0070
irk@KramersLaw.com

Counsel for Petitioner
Tiffany T. Alston




RULE 8-303(B)}(1) STATEMENT

In compliance with Maryland Rule 8-303(b)(1), Petitioner Tiffany T. Alston, by
her undersigned counsel, provides the following information:

1. This action arises out of the case of Gregory Hall, et al. v. Prince George’s
County Democratic Central Committee, et al., Case No, CAL12-36913, in the Circuit
Court for Prince George’s County;

2. Although Petitioner filed a timely notice of appeal, there have been no
proceedings to date in the Court of Special Appeals, no briefs have been submitted, and
no briefs are due;

3. This Petition seeks review of the Circuit Court’s December 5, 2012 rulings
as set forth in its Opinion and Order and in its Declaration of Rights, both of which are
appended to the Petition. These rulings purport to adjudicate all claims, rights and
liabilities of all parties to this action in their entirety;

4, The other information required in Rule 8-303(b)(1) is contained elsewhere
in this Petition, and the documentation set forth in Rule 8-303(b)(2) is appended hereto.

RWIN R. KRAMER
KRAMER & CONNOLLY

465 MAIN STREET

REISTERSTOWN, MARYLAND 21136
(410) 581-0070
irk@KramersLaw.com

Counsel for Petitioner
Tiffany T. Alston

Dated: December 11, 2012
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Pertinent Constitutional
Provisions and Statutes

Appendix A




MD. CONST. ART. I1L, § 19

Each House to be judge of qualifications and elections of its members; appoint its own
officers, make its own rules; punishment and expulsion of members. Each House shall be
judge of the qualifications and elections of its members, as prescribed by the Constitution
and Laws of the State, and shall appoint its own officers, determine the rules of its own
proceedings, punish a member for disorderly or disrespectful behaviour and with the
consent of two-thirds of its whole number of members elected, expel a member; but no

member shall be expelled a second time for the same offence.

MD. CONST. ART. XV, § 2

Any elected official of the State, or of a county or of a municipal corporation who during
[her] term of office is convicted of or enters a plea of nolo contendere to any crime which
is a felony, or which is a misdemeanor related to [her] public duties and responsibilities
and involves moral turpitude for which the penalty may be incarceration in any penal
institution, shall be suspended by operation of law without pay or benefits from the
elective office. During and for the period of suspension of the elected official, the
appropriate governing body and/or official authorized by law to fill any vacancy in the
elective office shall appoint a person to temporarily fill the elective office, provided that
if the elective office is one for which automatic succession is provided by law, then in
such event the person entitled to succeed to the office shall temporarily fill the elective

office. If the conviction becomes final, after judicial review or otherwise, such elected

Appendix A at 1




official shall be removed from the ¢lective office by operation of Law and the office shall
be deemed vacant. If the conviction of the elected official is reversed or overturned, the
elected official shall be reinstated by operation of Law to the elective office for the
remainder, if any, of the ¢lective term of office during which [she| was so suspended or
removed, and all pay and benefits shall be restored.

MD. CRIM. PROC. CODE ANN. § 6-220.

Authority of court to stay judgment and impose probation; terms and conditions of
probation; when probation is not allowed; effect of violating probation. (g) Effect of
fulfillment of conditions of probation. — (1) On fulfillment of the conditions of
probation, the court shall discharge the defendant from probation. (2) The discharge is a
final disposition of the matter. (3) Discharge of a defendant under this section shall be
without judgment of conviction and is not a conviction for the purpose of any

_disqualification or disability imposed by law because of conviction of a crime.

Appendix A at2
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Case Information

1of 7

hitp://casesearch.courts. state.md.us/inquiry/inquiryDetail jis?caseld=...

Circuit Court of Maryland

Go Back

Case Information

Court System:Circuit Court for Prince George's County - Civil System
Case Number:CAL12-36913

Case Description:Hall vs PG County Democratic Central Committee
Case Type:Property

Filing Date:11/20/2012

Case Status:Case Closed Statistically

Plaintiff/ Petitioner Information

Party Type: Plaintiff Party No.: 1
Name: Gregory Hall

Address: 4719 Leroy Gorham Drive
City: Capitol Heights State: MD Zip Code: 20743

Defendant/Respondent Information

Party Type: Defendant Party No.: 2
Name: Prince Georges County Democratic Central Committee

Address: 4725 Silver Hill Road
City: Suitland State: MD Zip Code: 20746

Party Type: Defendant Party No.: 11
Name: Tiffany Alston

Address: 100 State Circle
City: Annapolis State: MD Zip Code: 21401

Party Type: Defendant Party No.: 5

Name: Martin O'Malley

Address: 100 State Circle

City: Annapolis State: MD Zip Code: 21401

Attorney Information

Name: Raouf M Abduliah

Attomey Type: Attorney

Address: 14714 Main Street

City: Upper Marlboro State: MD  Zip Code: 20772
Name: - Walter W. Green

Attcmey Type: Attorney

Address: 7309 Baltimore Avenue

City: Ccllege Park State: MD Zip Code: 20740--3200
Name: Elizabeth F Getman

Attommey Type: Attorney

Address: 1025 Vermont Avenue N.W.

City: Washington State: DC Zip Code: 20005

C ourt Scheduling Information

Event Type: Hearing
Event Date: 11/20/2012 Start Time: 09:00:00
Result: Hearing Held Result Date: 11/20/2012

12/11/2012 3:11 PM




Case Information

20f7

http://casesearch.courts.state.md.us/inquiry/inquiryDetail jis ?caseld=...

Date:

Docket Text:

Event Type: Motions Hearing
Event Date: 11/26/2012 Start Time: 12:00:00

Resuit: Motions Hearlng Held Result Date: 11/26/2012
Event Type: Further Hearmg

Event Date: 12/03/2012 Start Time: 09:00:00

Resuit: Further Hrg Cancelled Resuit Date: 11/28/2012
Event ”pre: Further Hearing

Event Date: 12/04/2012 Start Time: 09:00:00

Result: Further Hrg Held Resuit Date: 12/04/2012
Event Type: Further Hearlng

Event Date: 12/05/2012 Start Time: 09:00:00

Resuit: Further Hrg Cancelled Result Date: 12/05/2012
Event Type: Hearing

Event Date: 01/11/2013 Start Time: 09:00:00

Resuit: Hearlng Moot Result Date: 12/05/2012

Event Type: Try By Date

Event Date: Start Time:

Resuit: Result Date:

Dockets

{Each Document listed. Docurnents are listed in Document No./Sequence No. order)

11/20/2012

Document Name: CaseType: Injunction

Date:

Document
Name:

Docket Text:

11/20/2012
Complaint, Fd.

001 Verified Complaint for Temporary Restraining Order and Preliminary and Permanent
Inunctive Relief and for Declaratory Judgment Filed with attachments 11202012 mec

{wWa Ikthrough)

Cate:

11/ 20/ 2012
Document Name: Plaintiff's Information Sheet
Docket Text: 002 11202012 mec {Walkthrough)
Date: 11/20/2012
Document Name: Request For Hearing, Fd.
Docket Text: 003 11202012 mec (Walkthrough)
Date: 11/20/2012

Document Name: Notice, filed

Docket Text: 004 Notice of Motion for Temporary Restralmng Order 11202012 mec (Walkthrough)

Date: 11/20/2012

Document : -

Name: Line, filed

Docket Text: 005 Statement of Grounds and Authorities in Support of Plaintiff's Motion for Temporary
) Restrammg Order 11202012 mec (Walkthrough)

Date: 11/20/2012

Document . .

Name: Mot: for Temp Restrning Ord,fd

12/11/2012 3:11 PM




Case Information

3o0f7

Docket Text:

Injunctive Relief 11202012 mec {Walkthrough)

http://casesearch.courts.state.md.us/inquiry/inquiryDetail jis?caseld=...

006 Plaintiff's Motion for Temporary Restraining Order and Preliminary and Permanent

Pate:

Document Name: Hearing Held
Bocket Text:

11/20/2012

Date:

Docurmment Name: Plaintiff"s Information Sheet

Docket Text:

11/20/2012

007 fd./sfwe-11/21/12

Date: 11/21/2012
Document iyt Daily Sheet, Filed

Name:
008 D/S dated 11/20/12; Plaintiff's Motion for Temporary Restraining Order, argued. Judge
Docket Nichols; CS M1404. Order to Show Cause - GRANTED. Counsel given leave to amend. Order
Text: to be submitted by Counsel for the Piaintiff. RESET for Show Cause Hearing on Date and
Time to be set by the Office of Calendar Management., fd./sfw
Date: 11/26/2012
Document .
Name: Amended Complaint, Fd.

009 Verified Amended Complaint for Writ of Mandamus and Temporary Restraining Order
Docket Text: and Preliminary and Permanent Injunctive Relief and for Declaratory Judgment,fd.acc e
11/26 (atty hand carried to Judge Nichols)

Date:

Document Name: Notice, filed

Docket Text:

11/26/2012

010 Notice of Motion for Temporary Restraining Order,fd.acc

Date:

11/26/2012

Bocument . .

Name: Motion, flle.d

Docket Text: 011 Plaintiff's Motion for Temporary Restraining Order and Preliminary and Permanent
: Injunctive Relief,fd.acc

Date: 11/26/2012

Document . .

Name: Line, filed

Docket Text: 012 Statement of Grounds and Authorities in Support of Plaintiff's Motion for Tempoerary
' Restraining Order,fd.acc

Date: 11/26/2012

Document Name: Request For Hearing, Fd.

Docket Text: 013 fd.acc

Date: 11/26/2012

Document Name: Motions Hearing Held

Docket Text:

Date: 11/28/2012

Document Name: Further Hrg Cancelled

Docket Text:

11/26/2012

Date:

Document - -

Name: Line Entering Appearance, Fd. .

Docket Text: 034 enter Elizabeth F Getman, co-counsel for Def Prince Georges County Democratic
*  Central Committee, fd/jsf e 11-28-12 (Nichols)

Date: 11/26/2012

Document : . .

Name: Mot for Special Admission, Fd.

12/11/2012 3:11 PM




Case Information

4of7

. 015 Motion for Special Admission of Elizabeth F Getman, fd/jsf e 11-28-12 (Tillerson
Docket Text: Adams)

Pate: 11/26/2012
Document Name: Motion, filed
Docket Text: 016 Motion for Temporary Restraining Order, fd/jsf e 11-28-12 (Nichols)

Date: 11/28/2012
Document  gecond Amended Complaint, fd

Name:
017 Verified Second Amended Complaint for Writ of Mandamus and Temporary Restraining
Docket Text: Order and preliminary and permanent injunctive relief and for declaratory judgment, red
fine comparison copy, fd/jsf e 11-30-12 (Nichols)

Date: 11/30/2012

Document Name: Summons Issued For Defendant

Docket Text: 018 1 Summons ssued, fd/jsf e 11-30-12 (Nichols)
Date: _ 12/03/2012

Document .

Name: Memorandum in Support, fd

Docket Text: 019 Memorandum in support of immediate, preliminary, permanent injunctive and other
©  equitabie relief, fd/isf e 12-04-12 (Green)

Date: 12/04/2012

Document Name: Further Hrg Held

Docket Text: A6114 Court Takes Under Advisement

Date: 11/27/2012

Document, . ,

Name: Line Entering Appearance, Fd.

Docket Text: ?é?ezr:‘t)er Raouf M Abduliah, atty for Intervenor, Tiffany Alston, fd/jsf e 12-05-12
Date: 1270472012

Document Mot For Summary Judgment, fd

Name:
Docket Text: 021 Pla Gregory Hall's Motion for Summary Judgment, request for hearing, memorandum
" in support of, exhibits, fd/jsf e 12-05-12 (Greem)

Date: 12/04/2012

Document
Name: Mot For Summary Judgment, fd

Docket Text: 022 Def Prince Georges' County Democratic Central Committes's Motion for Summary
" Judgment, memorandum in support of, exhibits, fd/jsf e £2-05-12 (Green)

Date: 12/04/2012

Document Name: Defendant's Answer Filed.
Docket Text: 023 fd/jsf e 12-05-12 {Green)
Date: 12/04/2012

Documnent Opposition to Motion, fd

Name:
Docket Text: 024 Def's Governor Martin O'Malley and speaker Michael E Busch's Opposition to Pla
" Tiffany T Alston's Motion for Temporary Restraining Order, fd/jsf e 12-05-12 (Green)

Date: 12/04/2012

Document .
Name: Answer filed

Docket Text: 025 Answer of Martin O'Malley Governor, and Michael E Busch, speaker to complaint of Pla
* Tiffany T. Alston, fd/jsf e 12-05-12 (Green)

Date: 12/04/2012

12/11/2012 3:11 PM
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Document Defendant Exhibits

Name: .
Docket Text: Container: envelope Storage Section:ticlde file Judge: Nichols Expiration:1-7-13 Return
. ' Date: Return Reason:

Pate: 12/03/2012

Dacument .
Name: Answer filed

Docket Text: 026 Answer of Martin O'Malley, Governor to Verified Second Amended Comphint of
' Plaintiff Gregory Hall,fd.acce 12/6

Date: 12/05/2012
Document Name: Further Hrg Cancelled
Docket Text:

Date: 12/65/2012
Document Name: Hearing Moot
Docket Text:

Date: 12/06/2012
Document g gar of Court, filed

Name:
027 Order dated 11/29/12, Judge Nichels, Ordered and Stipulated that a hearing on the
merits will take place beginning at 9:00am on December 4, 2012 in courtroeom M1404; and it is
further Ordered and Stipulated that the Central Committee shall not take any binding action
concerning a withdrawal of Mr. Hall's name to represent the 24th Legislative District of the
Maryland House of Delegates unless, following the hearing on the merits, the Court rules that
the Central Committee was entitled, on November 26, 2012 to withdraw Mr. Hall's name; and
it is further Ordered and Stipulated that this Order is without prejudice to the rights of any
Docket party as of November 26, 2012 and that such rights are preserved pending a ruling following
Text: the hering on the merits. Ordered and Stipulated that by Friday, November 30, 2012 the
Central Committee and Governor O'Malley shall serve responses to the pleadings served by
Mr. Hall and Ms. Alston , which responses shall include any legal memoranda or brief, and shall
serve such responses electrenically to counsel and the court. If Ms. Alston does not serve
electronically her complaint by 6:00pm on November 28, 2012, but does serve electronically
such comphlaint by 6:00pm on November 29, 2012, Governor O'Malley shall serve a response to
Ms. Alston's pleadings by 9:00 am on Monday, December 3, 2012,fd.acc cc to E. Getman, W.

Green, M. Fader, T. Alston

Date: 12/06/2012
Document o4 paily Sheet, Filed

MName:
028 D/S dated 12/4/12 Motion to Strike Affidavit of Terry Speigner and Memorandum of
Points and Authorities in Support of Immediate Preliminary Injunctive and Other Equitable
Docket Relief and Affidavit, filed. Verified Second Amended Compiaint for Writ of Mandamus and
Text: Temporary Restraining Order and Preliminary and Permanent Injunctive Relief and for
: Declaratory Judgment; Motion for Summary Judgment and Corss Motion for Summary
Judgment, argued. Judge Nichols; Ms. Thompson, Reporter. Exhibit List, filed. Taken Under

Advisement,fd.acc

Date: 12/06/2012
Document grder of Court, filed

Name:
029 Declaration of Rights dated 12/5/12, Judge Nichols, Adjudges and Declared that Plaintiff
Tiffany Alston was removed by operation of law from her seat as Delegate in the 24th
Legislative District in the House of Delegates as of October 9, 2012, and she has not
subsequently been restored to that office; and it is further Adjudged and Declared that the
Prince Georges County Democratic Central Committee had the right as of November 26, 2012

Docket to withdraw its submission of the name of Gregory Hall to the Governor, and maintains that

Text: right unless and until the Governor appoints Mr. Hall as a delegate; and it is further Adjudged

: and Declared that the Governor was not required as of November 26, 2012 to appoint Mr. Hall

as a Delegare, and may await the vete of the Prince George's County Democratic Central
Committee to withdraw the submitted name of Gregory Hall before acting to fili the vacancy;
and it is further Adjudges and Declared that should the Central Committee withdraw the name
of Gregory Hall and make a new submission, that submission woulf not be binding upon the
Governor,fd.acc cc to P. Harris, J. Sandler, W, Green, R. Abdullah and M, Fader

Date: 12/06/2012

12/11/2012 3:11 PM
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Document ger of Court, filed

Name:
030 Opinion and Order of the Court dated 12/5/12, Judge Nichols, Ordered, that Defendants’
Motions for Summary Judgment are Granted and judgment shall be entered in favor of
Defendants Prince George's County Democtatic Central Committee, Governor Martin O'
Malley, and Speaker Michael E, Busch and against Plaintiffs Gregory Hall and Tiffany Alston on
all claims; and it is further Ordered, that Gregory Hall's Motion for Summary Judgment is

_ Denied; and it is further Ordered, that any and all other requests for relief in Gregory Hall's
Docket verified Second Amended Complaint for Writ of Mandamus, Temporary Restraining Order and

Text: Preliminary and Permanent Injunctive Relief, and Declaratory Judgment are Denied; and it is
further Ordered, that any and ali other requests for relief in Tiffany Alston's complaint for
Temporary, Preliminary and Permanent Equitable Relief Including Declaratory Relief, Writ of
Mandamus, and Writ of Prohibition are Denied; and it is furhter Ordered, that the Clerk of the
Court enter final judgment in favor of Defendants Prince Georges County Democratic Central
Committee, Governor Martin O’ Malley, and Speaker Michael E. Busch; and it is further
Ordered, that the Clerk of the Circult Court close this case statistically,fd.acc

Date: 12/06/2012 _

Document Name: Civil Case Closure Form, Fd.

Docket Text: 031 fd.acc

Date: 12/06/2012

Document Name: CaseDisp: Case Completed

Docket Text:

Date: 12/06/2012

Document .

Name: Not Mot Ex Parte Relief, fd

032 aph pla’s hall's motion for ex parte relief for inmediate stay of judgment and in the
Docket Text: alternative to shorten time to respond to pla’s motion to stay, fd (atty walked to judge

nichols)
Date: 12/06/2012
Document - .
Namea: Notice of Appeal, filed

Docket Text: 033 Notice of Appeal filed by the Plzintiff Gregory Hall. fd/smb Paid: $110.00
" Date:12/11/2012 Receipt: #79852 PHC was obtained on-line by attorney

Date: 12/06/2012

Document Name: Cepy of Clerks Letter
Bocket Text: 034 Copy of clerks letter. fd/smb
Date: 12/06/2012

Document - ! .

Name: Notice of Appeal, filed

Docket Text: 035 Notice of (cross) appeal filed by the plaintiff/intevenor Tiffany Alston. fd/smb Paid:
*  $50.00 Receipt:#79851 Date: 12/11/12 PHC Given

Date; 12/06/2012
Document Name: Copy of Clerks Letter
Docket Text: 036 Copy of clerks letter. fd/smb

http://casesearch.courts.state.md.us/inquiry/inquiryDetail jis ?caseld=...

Date:  12/07/2012
Document g ger fr Court of Appeals, Fd

Name:
037 The Court having considered the Motion to Immediately Stay Judgment: of the Circuit
Court filed in the above entitled case, it is this 6th day of December, 2012, ORDERED by the

?gget Court of Appeals of Maryland, that the motion be and it is hereby granted subject to the
: Court's disposition of the petiotion for writ of certiorari and further Order of this Court,
fd/smb
Date: 12/07/2012
Document "
Name: Order of Court, filed

12/11/2012 3;11 PM
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038 Judge Nichols on 12/6/12; ORDERED, that Plaintiff's Motion be and the same is hereby

%);tl?et PENIED., _fd./ sfw (cc: p. harris, jr., w. green, esq., d. gansler, attorney general, m. fafer,
esq., d. friedman, esq., j. sandler, esq., e. getman, esq. and r, abdullah, esq.)

Date: 12/10/2012

Document . . .

Name: Rept For Writ of Certiorari Fd

039 Receipt is hereby acknowledged of a petition for writ of certiorari filed in the above

Docket Text: case. fd/smb

Date: 12/10/2012
Document  order fr Court of Appeals, Fd

Name:
040 It is this 6th day of December, 2012 ORDERED by the Court of Appeals of Maryland that
Docket Text: the motion be and it is hereby granted subject to the Court’s disposition of the petition for
writ of certiorari and further Order of thei Court. fd/smb

This is an efectronic case record, Full case information cannot be made available either because of legal
restrictions on access to case records found in Maryland rules 16-1001 through 16-1011, or because of the
practical difficufties inherent in reducing a case record into an electronic format.
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IN THE CIRCUIT COURT FOR PRINCE GEORGE'S COUNTY, MARYLAND

GREGORY HALL *
Plaintiff, *
Y. * CASE NO.: CAL12-36913
PRINCE GEORGE’S COQUNTY ¥
DEMOCRATIC CENTRAL COMMITTEE
%
AND
Ed
MARTIN O’'MALLEY
Governor of the State of Maryland *
and Individually
&
AND
. _ *
MICHAEL E. BUSCH
Speaker of the House of Delegates *
and Individually
Defendants, *
V. *
TIFFANY T. ALSTON *

Third-Party Plainiiff/ Intervener.  *

OPINION AND ORDER OF THE COURT

“Every path hath a puddle.”
-- George Herbert
The circumstances of this case do little for the good name and reputation of our state
and even less for our county. Tiffany Alston was convicted in June by a jury of her peers of
stealing $800.00 from her employer, the people of the State of Maryland. On a second matter,

Ms. Alston pleaded nolo contendere to stealing from her friends and suppoffers who




contributed to her campaign fund. Subsequent to Ms. Alston’s plea, and after the Circuit
Court for Anne Arundel County imposed a suspended sentence and a period of probation, the
Attorney General concluded that her seat in the General Assembly had become vacant. The
Prince George’s County Democratic Central Committee then submitted the name of Gregory
Hall to the Governor as a replacement for Ms. Alston’s seat. Mr. Hall’s criminal record
became such an issue that the Governor requested that the Central Cornmittee withdraw their
submission of his name. Mr. Hall then instituted this action against the Central Committee.
The suit now requests injunctive and other relief against the Govemnor and the Central
Committee. Ms. Alston was joined as a third party plaintiff and intervener. She requests
injunctive and other relief against the Govérnor and the Speaker of the House of Delegates.

It is our sincere hope that the people of the 24th Legislative District of Maryland are
fully represented as quickly as possible within the boundaries imposed by our laws. The
issues are of a constitutional dimension and are of great importance to all the parties,
especially to the people they repfesentw We view our role as merely a reviewer of the process
and realize that political questions are not for us or any other court to answer.

Mr. Hall and Ms. Alston’s coxﬁpiaints anci the Defendants’ motions for summary
judgment present three major and interrelated questions:

1. Whether the granting of probation before j’uégment by the Circuit Court for Anne

Arundel County acted to restore Ms. Alston to her seat in the 24th Legislative
District?
2. May the Central Committee withdraw the submission of a name to the Governor

 for appoiniment, and if so, when?




3. Under Article II1, § 13 of the Maryland Constitution, are the provisions requiring

that the Governor act within fifteen days directory or mandatory?

For the reasons set forth, the Court grants summary juagmem in favor of the
Defendants and against the Plaintiffs. The Court holds that:

L. Article XV, § 2 of the Maryland Constitution removed Ms. Alston from her 24th
Legisiative District seat on October 9, 2012, and subsequent events did not act to
restore her to that seat,

2. The Central Committee had the right as of November 26, 2012, to withdraw its
submission of the name of Mr. Hall to the Governor, and maintains that right
unléss and until the Governor actually appoints Mr. Hall. However, if Mr, Hall’s
name is wiﬁxdfawn, the Central Committee lost the right to make another binding
submission to the Governor as of November 9, 2012,

Under Article I, § 13 of the Maryland Constitution, the provisions requiring that

L

the Governor act within fifteen days are directory.




Procedural Backsround

This case comes before the Circuit Court for Prince George’s County on Plaintiff
Gregory Hall’s Verified Second Amended Compiai'nt_ for Writ of Mandamus, Temporary
Restraining Order and Preliminary and Permanent Injunctive Relief, and Declaratory
Judgment against Defendant Prince George’s County Democratic Central Commitiee
("Central Committee™) and Defendant Governor Martin O’Malley. Plaintiff Tiffany Alston
was joined and granted leave to intervene in the matier as a third-party plaintiff. Ms. Alston
filed a Complaint for Temporary, Preliminary, and Permanent Equitable Relief Inciuding
Declaratory Relief, Writ of Mandamus, and Writ of Prohibition agaihs’t Defendants Martin
O’"Malley, Governor of the State of Maryland, and Michael E. Busch, Speaker of the House of
Delegates. The Court deems the Complaint as a cross-complaint against the Governor and a
third-party complaint against the Speaker.

In response to Mr. Hall and Ms. Alston’s complaints, the Governor and the Speaker
filed a joint Motion for Summary Judgment. The Central Committee filed a separate motion
for summary judgment. Mr. Hall filed his own motion for summary judgment as well. All
parties have agreed that this Court has the appropriate jurisdiction, venue and autheﬁty fo

decide the guestions submitted to it.

Facts
A. Ms. Alston’s Conviction and Sentencing
Tiffany Alston was sworn in as a member of the House of Delegates representing the

24th Legislative District on January 11, 2011. On September 23, 2011, Ms. Alston was




indicted (“Alston I”*) for using campaign funds belonging to the campaign finance entity,
“Friends of Tiffany Alston,” for her private benefit, including payments to herself, an
employee at her law firm, and for her wedding expenses. On December 15, 2011, Ms. Alston
was indicted (“Alston 11" for theft under $1,000 and common law misconduct in office on
allegations that Ms. Alston used state money to pay an employee for work at her private law
firm.

The two cases were set for separate trials before the Circuit Court for Anne Arundel
County (Harris, 1.} Alston II was scheduled for tral first. On June 12, 2012, a jury convicted
- Ms. Alston of théﬁ: of less than $1,000 and misconduct in office. Sentencing was deferred
until November §, 2012. The trial of Alston [ was set for October 9, 2012. On Septemiber 26,
2012, Ms. Alston entered into a plea agreement with the State Special Prosecutor to resolve

both matters. The plea agreement stated in pertinent part:

I “Ms. Alston further agrees to waive her rights to any and all further post-
conviction and appellate proceedings in Case [Nos. 02K 11002040 and 02K 1100262617

2. “The State will recommend, and Ms. Alston will not contest, that Ms. Alston
be sentenced on Count 2, Misconduct in Office, in {Case No. 02K11002626] to one year
incarceration with the entire term suspended, followed by three years of probation. As
conditions of that probation, the State will recommend, and Ms. Alsfon will not contest,
that the Court order that Ms. Alston (1) pay restitution of $800.00 to the Maryland
General Assembly and (2) perform 300 hours of community service at a mutually agreed
upon legitimate, non-profit or governmental agency. ... The State will recommend that
the Defendant receive probation before judgment on Count 1, misdemeanor theft, The
Defendant may seek a Modification of Sentence requesting probation before judgment on
the misconduct in office conviction. The State shall remain silent and the Court agrees to
bind itself to striking the guilty conviction and granting Ms. Alston probation before
judgment on Count 2 in [Case No. 02K 11002626] immediately upon (i) completion of
three hundred hours of community service, (i) payment of $300.00 in restitution, and (iii)
payment of a civil ¢itation fine in the amount of $500.00.”

8 State v. Tiffany Alston, Circuit Court for Anne Arundel County, Case No. 02K 11002040.

® State v. Tiffany Alsion, Circuit Court for Anne Arundel County, Case No. 02K11002626.




3 “I'WTith respect to [Case No. 02K 110062040}, Ms. Alston will tender an Alford
Plea’ to Count 4 of the indictment, Fraudulent Misappropriation by a Fiduciary. The
State will recommend that the Defendant be sentenced to probation before judgment. In
addition, the State will issue and Ms. Alston agrees 1o pay a non-criminal civil citation in
the amount of $500.00 for a violation of Section 13-218(d)(3) of the Election Law Article.
The State agrees to enter a nol pros [sic] to counts 1, 2, 3 and 5 of the indictment upon the
court’s aceeptance of her guilty plea to Count 4.7

See Letter from E. Davitt to Abdullah & J. Gordon, Sept. 26, 2012, (O Malley Ex. 3).

On October 9, 2012, Ms. Alston pleaded nolo comtendere to the fraudulent
misappropriation count. The Circuit Court for Anne Arundel County accepted the nolo
confendere plea, but struck the ﬁnding. of guilt-and stayed the entry of judgment t‘mder Crim.
Proc. § 6-220(b) (“probation before judgment™). See Criminal Hearing Sheet (Case No. K-11-
2626-IN), Oct. 9, 2012 {O’Malley Ex. 5). On the theft charge in Alston [, on which she had
been found guilty by the jury, the Circuit Court for Anne Arundel County also granted Ms.
Alston probation before judgment. See Ciiminal Hearing Sheet (Case No. K-11-2626-IN), Oct.
9, 2012 (O’Malley Ex. 6). On the misconduct in office charge of Alston II, the Circuit Court
for Anne Arundel County sentenced Ms. Alston to one year of incarceration-then suspended it,
3 years of supervised probation, 300 hours of community service, and restitution to the State
of Maryland in the amount of $800.00. Jd. As part of the plea agreement, and as reflected on
the criminal hearing sheets, Ms. Alston waived all appeliate rights: “Ms. Alston further agrees
to waive her rights to any and all further post-conviction and appellate proceedings.” See
O'Malley Ex. 4.

With respect to a prospective motion by Ms. Alston for modification of her sentence.

" the Circuit Court for Anne Arundel County stated that while it was not bound to grant the

0 The Alford Plea language is a mistake in the plea letter. All parties agree that it should
have read “nolo contendere.” Ms. Alston did in fact enter a plea of nolo contendere to this

coun_t‘
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petition for sentence modification, it would certainly entertain it once Ms. Alston fulfilled the
terms of her sentence. See Alston Ex. 1 (This is an audio recording of the proceedings, not a
written transcript).’! Ms. Alston immediately filed a motion for modification and asked that it
be held sub curia. After completing her obligations under the plea agreement, Ms. Alston
appeared on November 13, 2012.% The Court granted the motion, “struck” the finding of
guilt, and emgred proéaticn before judgment on the sole count-—misconduct in office—for
which she had been sentenced. See O'Malley Ex. 7. Ms. Alston waived her appellate rights

and did not appeal her conviction.

B. Submission of Gregory Hall to Fill Seat

On October fO, 2012, the Speaker of the House of Delegates determined that Ms.
Alston had been “suspended from elective office by operation of law without pay or benefits”

effective October 9, 2012."° The Speaker subsequently took the necessary steps {o execute

the suspension.

" AL 9:44:27AM, the Circuit Court for Annie Arundel County stated, *Alright that makes the
plea....now, the State is presenting this and the defendant is accepting these terms. It’s not
binding on this court; however I did indicate that in all probability that I would accept the plea
as stated. Are we all on board there?” (Ms. Alston provided an audio recording of the
proceedings, but not a formal written transcript. This is the Court’s best rendering of the

audio recording.)

At 9:47:15AM, the Circuit Court for Anne Arundel County stated, “Alright just to be clear on
that point, this plea is not presented to the court as a binding ABA plea. It simply takes on the
recommendations made by the State and the Defense and I don’t want to stand in the way of
whatever plea you all have worked out. You know more about this case than I do. So I
indicated that I will go along with it, even though it’s not an ABA binding plea.”

12 The hearing was originally set for November 9, 2012 but the State was not satisfied at that

date that Ms. Alstor had satisfied her community service hours. _
13 See Letier of Advice from the Office of the Attorney General to the Hon. Michael E. Busch,
Speaker of the House of Delegates (Oct. 10, 2012),




On November 2, 2012, the Central Committee conducted an election pursuant to Art.
1, 813 of the Maryland Constitution to fill the vacant seat. Mr. Hall won this election. On
November 7, 2012, the Central Committee submitted Mr. Hall’s name in writing to the
Governor to be appointed as the Delegate for the vacant 24" Legislative District seat. The

Governor received Mr, Hall’s name the same day.

C. Attempted Withdrawal of Gregory Hall’s Name

Scon after the submission of Mr. Hall’s name to the Governor, media atiention began
to be focused on My, Hall’s prior criminal record. In 1992, Mr. Hall pleaded guilty to
possession of a handgun in connection with a shooting that resulted in the slaying of a 13~
year-old boy."

The Governor, although aware of the opinion of the Attorney General set forth in the
November 1, 2012 letter tothe Speaker,'” requested that the Central Committee “withdraw M.
Hall’s name and take no forther action” concerning the vacated 24th Legislative District seat
uniti! such time as the Governor received a formal opinion from the Office of the Atiorney
General. On Noverhber 17, 2012, the Assistant Secretary of the Central Committee ¢ issued
an ageﬁda for the November 20, 2012 meeting of the Committee containing an “Action Item”
- of “Withdrawal of District 24 nomination to G()vemor..” See Hall Complaint Ex. 3.

Mr. Hall immediately requested a temporary restraining order against the Central

Committee to enjoin them from withdrawing his name. The Court held an emergency hearing

14 See State of Maryland v. Gregory Anfoine Hall, CT921107B (Cir. Ct. for Pr. Geo. Cnty.).

5 This apinion was a follow-up letter to fully address the issues briefly discussed in the
expedited October 10, 2012 letter of advice.

18 Mr; Alonzo Washington




on November 20, 2012, The parties agreed that the Central Committee would not submit a
new name to the Governor while litigation was pending. The Court, however, declined to
grant the temporary restraining order.

The Central Committee met at its regularly scheduled meeting on November 20, 2012
and voted 12-8 to take no action concerning the Governor’s request to rescind Gregory Hall's
submission to the vacant 24th Legislative District seat. Only hours before the meeting took
place, the Office of the Attorney General issued a formal opinion to the Governor and
concluded, as it had in its November 1, 2012 Letter of Advice, '® that the 24% Legislative
District seat previousty held by Tiffany Alston was vacated on October 9, 2012 when “Ms.
Alston was removed from office, by operation of law, by virtue of her conviction for official
misconduct and her waiver of her rights of appeal.” See November 20, 2012 Opinion of the
Attorney General, 97 Op. Arty. Gen. Md. __(2012) (Hall Complaint Ex. 10).

On November 24, 2012, the Chairman called an emergency meeting to be held on
November 26, 2012 for them to again discuss the Governor’s request to withdraw the
submission of Gregory Hall’s name. On November 26, 2012, the Court held a hearing on Mr.
Hall’s Motion for a Temporary Restraining Order to enjoin the Central Committee from
withdrawing the submission of his nameé {o the Go§emor. The parties stipulated and the
Court ordered that—without prejudice—the Central Committee would take no binding action
regarding the withdrawal of Mr. Hall’s name to represent the 24th Legislative District in
return for preserving their rights as they existed on November 26, 2012. The Court agreed to

hold an expedited hearing on December 4, 2012 and did so.

" Se¢ Hall Complaint Ex. 1.




Discussion

Under Rule 2-501 (summary judgment), “[tlhe court shall enter judgment in favor of
or against the moving party if the motion and response show that there is no genuine dispute
as to any material fact and that the party in whose favor judgment is entered is entitled to
judgment as a matter of law.” All parties—except for Ms. Alston—agree that there are no
genuine disputes of material facts in this case.

Ms. Alston disputes the conclusion of the November 20, 2012 Opinion of Attorney
General that the Circuit Court for Anne Arundel County was not bound by the plea
agreement.”’ Ms. Alston argues that the plea agreement was in fact binding. Defendants do
not think it is refevant and did not argue this fact in the course of this litigation. First, this is
not a factual dispute, but rather a legal dispute as to the legal effect of the words of the
sentencing judge. Second, it is not a genuine dispute because the audio recording of the
October 9 hearing®! and a transcript of the November 13" hearing® are in evidence. There
is no dispute as to what was said in those hearings. Moreover, whether the plea was binding
| is not material to our analysis. Whether the plea was binding or not, the fact that Ms.

Alston’s motion to modify her sentence to probation before judgment was granied is not in

dispute,

2 At the December 4,2012 hearing, notwithstanding the Court’s invitation, Ms. Alston called
no witnesses. However, she produced an audio transcript of her hearing in the Circuit Court
for Anne Arundel County. See Alston Ex. 1.

.

2 O*Malley Ex. 1.
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Therefore, we grant summary judgment in favor of the Defendants. In doing so, the
Court considers the audio recording of the October 9th heaz'ing,23 Governor and Speaker’s
Exhibits 1 through 7,%! Gregory Hall’s Verified Second Complaint Exhibits 1 through 11,%
the Governor and Speaker’s Motion for Summary Judgment Exhibits 1 through 12,°® and the

Central Committee’s Motion for Summary Judgment Exhibits A and B

2 Alston Ex. 1.

2 Nov. 13, 2012 Hearing Transeript (Ex. 1); Indictment, State v. Tiffany Aiston, Case No. K-
11-2040-IN(Ex.2); Indictment, State v. Tiffany Alston, Case No. K-11-2626-IN (Ex.2); Letter
from E. Davitt to R. Abdullah & J. Gordon (Sept. 26, 2012) (Ex. 4); Criminal Hearing Sheet
{Case No. K-11-2040-IN) (Oct. 9, 2012) (Ex. 5); Criminal Hearing Sheet(Case No. K-11-
2626-IN) (Oct. 9, 2012) (Ex. 6); Criminal Hearing Sheet (Case No, K-11-2626-IN) (Nov. 13,
2012) (Bx. 7).

*November 1, 2012 Letter of the Attorney General of Maryland, Office of Counsel to the
General Assembly (Ex.1); Art. I11, § 13 of the Maryland Constitution (Ex. 2); November 16,
2012 Letter from Governor Martin O’Malley to Defendant (Ex. 3); Washington Post,
“0'Malley asks Prince George’s Democrats to withdraw delegate nominee,” Nov. 20, 2012
{Ex. 4); Agenda for November 20, 2012 PGCDCC Meeting (Ex. 5); Constitution of the
PGCDCC (Ex. 6); Bylaws of the Maryland Democratic Central Committee (Ex. 7);
November 15, 2012 Letter from Jennifer A Jenkins, Councilwoman, Ward I to the
Honorable Joanne C. Benson (Ex. 8); November 15, 2012 Letter from Andrea C. Harrison,
‘Councilwoman, District 5 to the Honorable Martin O’Malley (Ex. 9); Nevember 20, 2012
Opinion of the Attorney General, 97 Op. Atty. Gen. Md. __ (2012} (Ex. 10); November 24,
2012 é-mail from Terry Speigner concerning “emergency meeting” (Ex. 11).

% Indictment, Stare v. Tiffany Alston, Case No. K-11-2040-IN(Ex.1); Indictment, Srate v.
Tiffuny Alston, Case No. K<11-2626-IN (Ex.2); Letter from E. Davitt to R. Abdullah & J.
Gordon (Sept. 26, 2012) (Ex. 3); Criminal Hearing Sheet (Case No. K-11-2040-IN) (Oct. 9,
2012) (Ex. 4); Criminal Hearing Sheet (Case No. K-11-2626-IN) (Oct. 9, 2012) (Ex. 5);
Criminal Hearing Sheet (Case No. K-11-2626-IN) (Nov. 13, 2012) (Ex. 6); 79 Opinions of
the Attorney General 438, 439 (1994) (Ex. 7); Letter of Advice to T. Michael Scales,
Chairman, State Central Committee of the 44" Legislative District (Feb. 12, 1998) (Ex. 8); 62
Opinions of the Attorney General 453 (1977) (Ex. 9); Letter from Assistant Attorney General
Robert A. Zarnoch to Senator Ralph M. Hughes (Nov. 18, 2003)Ex. 10); Letter from
Assistant Attorney General Robert A. Zarnoch to Delegate Jake Mohorovic (Nov. 26, 2002)
(Ex. 11); Letter to Delegate Jolene vey (Nov. 20, 2012) (Ex. 12).

7 Affidavit of Terry Spe’i’gner {Ex. A); November 20, 2012 Letter of Advice to the Honorable
Jolene Ivey (Ex. B).
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The parties have also asked the Court to render a declaratory judgment. As provided
in Subtitle 4 of the Courts and Judicial Proceedings Article, the purpose of declaratory
judgment “is remedial. Its purpose is to settle and afford relief from uncertainty and
insecurity with respect to rights, status, and other legal relations. It shall be liberally
construed and administered.” Cts. and Jud. Proc. § 3-402. This Court hasjurisdiction 1o
“declare rights, status, and other legai relations.” Cts, and Jud. Proc, § 3-403.

Moving to the substantive questions of law in this case, we will first answer whether
the 24™ Legislative District scat is in fact vacant in Section (I). Next, in Section (II) we will
address whether the Central Committee has the ability to withdraw the submission of Mr.
Hall’s name to the Govemor, Finally, in Section (III), we will determine whether the

constitutional provision stating that the Governor “shall” act within fifteen days is mandatory

or directory.

L The 24th Legislative District seat became vacant on October 9, 2012 and Tiffany Alston
was permanently rémoved from her seat by operation of law.

Ms. Alston argues that when she received a probation before judgment pursuant to
Criminal Procedure Article §6-220(b) on November 13, 2012, she was automatically
reinstated into the House of Delegates by operation of law. We disagree.

Article XV, § 2 of the Maryland Constitution provides for the suspension and removal
of elected officials who are convicted of certain crimes:

Any elected official of the State, or of a county or of a municipal corporation

who during his term of office. is convicted of or enters a plea of nolo

contendere to any crime which is a felony, or which is a misdemeanor related

to his public duties and responsibilities and involves moral turpitude for which

the penalty may be incarceration in any penal institution, shall be suspended

by operation of law without pay or benefits from the elective office. During

and for the period of suspension of the elected official, the appropriate
governing body and/or official authorized by law to fill any vacancy in the
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elective office shall appoint a person to temporarily fill the elective office,
provided that if the elective office is one for which automatic succession is
provided by law, then in such event the person entitled to succeed to the office
shall temporarily fill the elective office. If the conviction becomes final, after
Judicial review or otherwise, such elected official shall be removed from the
elective gffice by operation of Law and the office shall be deemed vacant. If
the conviction of the elected official is reversed or overturned, the elected
official shall be reinstated by operation of Law to the elective office for the
remainder, if any, of the elective term of office during which he was so
suspended or removed, and all pay and benefits shall be restored.

Md. Const., Art. XV, § 2 (2012) (emphasis added).

As the resolution of this issue requires constitutional interpretation, we first review the

guidance the Court of Appeals has provided to us for interpreting statutory or constituitional

text:

We begin our analysis by first looking to the normal, plain meaning of the
language of the statute, reading the statute as a whole to ensure that no word,
clause, sentence or phrase is rendered surplusage, superfluous, meaningless or
nugatory. If the language of the statute is clear and unambiguous, we need not
Jook beyond the statute’s provisions, and our analysis ends. If, however, the
language is subject to more than one interpretation, or when the language is
not clear when it is part of a larger statutory scheme, it is ambiguous, and we
endeavor to resolve that ambiguity by looking to the statute’s legislative
history, case law, and statutory purpose, as well as the structure of the statute.

People’s Ins. Counsel Div. v. Allstate Ins. Co., 408 Md. 336, 351 (2009) {quotation
and citations omitted).

.Ms. Alston was sﬁspended from office following her conviction by a jury of
misconduct in office on June 12, 2012. ‘This is a qualifying crime under Article XV, § 2 and
that, upon the Court’s imposition of a sentence, the charge became a “conviction.” As such, it
became a proper basis for her suspension from the House of Delegates under Article XV, § 2.

The crime is a misdcmeaﬁor—, related to her public dutiés, involves moral turpitu.{iezs,_ and

28 See generglly, Sidwell v. State Bd. of Chiropractic Examiners, 144 Md. App. 613, 618-619
(2002) (“[Tlhe expression “moral turpitude” speaks primarily to truthfulness, for the business
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carries a potential penalty of incarceration. Accordingly, the crime meets all necessary
criteria under Article XV, § 2. See 62 Op. Anty. Gen. Md. 365, 371 (1977). Ms. Alston does
not dispute this.

The heart of the matter is whether Ms. Alston’s conviction has “become final, afler
judicial review or otherwise™ under Article XV, § 2, thus causing her o be permanently
‘removed from elective office, or whether the tri_a} court’s subsequent modification of her
sentence to probation before judgment means that her conviction has been “reversed or
overturned,” thereby allowing Ms. Alston fo be reinstated.

The plain language and structure of Article XV, § 2 describes a two-step process when
an elected official is suspended from office pending any appeal after being convicted of a
qualifying crime. If the conviction is “reversed or overturned,” the official is “reinstated by
operation of Law.” Md. Const. Art. XV, § 2. The second possibility is that the “conviction
becomes final, after judicial review or otherwise.” Id. (emphasis added). In that event, “such
elected official shall be removed from the elective office by operation of Law and the office
shal] be deemed vacant.” Jd.

The Attorney General opined in his November 20th opinion that under the plain
‘language of the provision, “if the official wins her appeal, she is reinstated; if she loses her
appeal or fails to appeal altogether, she is removed.” 97 Op. Any. Gen. Md. __ (2012). We
hold that Article XV, § 2 .meaﬁs that a conviction becomes final when it is no longer subject
to appeal. We agree with the Attoméy General that finality can come as a result of

unsuccessfully pursuing an appeal (“judicial review™) or as a result of waiving or failing to

pursue appellate rights (“otherwise™). Id.

of professional licensing and public appointments, the expression strikes the broader chord of
public confidence in the administration of government.”)
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As applied to Ms. Alston’s charge for misconduct in office, this conviction became
final, not by “judicial review,” but “otherwise,” because she waived the right to appeal on
October 9, 2012.% For the sake of argument, even if an appeal remained available, Ms.
Alston was required to file any such appeal within 30 days of her October 9th conviction
under Rule 8-202—which she failed to do. Ms. Alstor’s interpretation conflicts with the.
plain language of the Constitution because once a conviction is no Ionger subject to appeal, it
is no longer subject to being “reversed or overturned,” which provides the only basis by
which an official can be restored to office under Article XV. See Prait v. Warden, 8 Md. App.
274, 277 (1969) (at least for purposes of post-conviction collateral review, “if no direct appeal
is noted, the conviction becomes fmai at the time the a?ai}ability for appeal has been
exhausted™). Thus, when the Circuit Court for Anne Arundel County exercised its revisory
power and granted Ms. Alston probation before judgment on November 13", the conviction
had already become final for purposes of Article XV,

Ms. Alston’s interpretation would require the Court to hold that the Circuit Court for
Amne Arundel County’s revisory power, though not an appeal, is encompassed within the
term “judicial review” as used under Article XV. We decline fo do so.

Such an interpretation would require the Court to read the words “reversed or
overturned” as including the words “meodified.” It would also require the Court to understand
‘reversing’ and ‘overturning’ as actions that ‘may be taken by a trial court over its own

decisions. Yet these words are more normally and naturally understood as appellate actions.

2 See 62 Op. Atty Gen. Md. 365, n.4 (1977) (citing Keogh v. Wagner, 20 App. Div. 2d 380,
247 N.Y.S. 2d 269 (1964), aff'd 15 N.Y.8. 2d 569, 254 N.Y.S. 2d 823 (1964) (“Whether the
trial judge suspends sentence, or suspends execution of the sentence, he has imposed a
sentence for purposes of entering a judgment of conviction.”),
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See 97 Opinion of the Attorney General {2012y, ' The common usage of the term
“judicial review™ refers to reviewing the decision of other courts or agencies. Black’s Law
Dictionary defines “judicial review” as:
I. A court’s power to review the actions of other branches or levels of
government; esp., the courts’ power to invalidate legislative and executive
actions as being unconstitutional.
2. The constitutional doctrine providing for this power.
3. A court’s review of a lower court’s or an administrative body’s factual or
legal findings.
Black's Law Dictionary 924 (9" ed. 2009) (emphasis added).
Conspicuously absent in these definitions is mention of a court reviewing its own
findings. More importantly, the Court is unaware of any instance in which “judicial
review” has heen understood to refer to a court’s review of its own decision. See 97
Opinion of the Attorney General __ (2012).
In addition to the case law, the langiage used in the Maryland Rules cautions
against Alston’s interpretation of judicial review. The Rules do not use the terms
“reverse” or “overturn” to describe the circuit courts’ actions with regard to their own
judgments. For example, Rule 4-343 uses the words “set aside” for purposes of writs

of actual innocence. With respect to motions for new trial, Rule 4-331 uses the terms

“revise” and “set aside.”! Most importantly, Rule 4-345—which _formfed the basis

* We note that “judicial review” is still used to refer to a circuif court’s review of both agency
decisions and lower court decisions, see, e.g.; S. Easton Neighborhood Ass nv. Town of
Easton, 387 Md. 468, 476 (2005) (“Further judicial review of the Circuit Court’s order
upholding the Town Council’s decision to close Adkins Avenue cannot be maintained as an
action for judicial review of an administrative agency’s decision.”).

! Rule 4-331(b) provides:

(b} Revisory power. The court has revisory power and control over the judgment to set aside
an unjust or improper verdict and grant a new trial:
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for the Circuit Court for Anne Arundel County modification of Ms. Alston’s
sentence—uses many words to describe its effect, but never “reverse” or “overturn.”
- See Rule 4-345 (using terms “correct,” “modify,” “reduce,” “vacate,” and “revise”).**
Given that the circuit courts do not engage in “judicial review” of their own decisions,
we give the term “judicial review” jts plain language meaning. Accordingly, we find

that as used in Article XV, § 2, “judicial review” is inapplicable to Ms. Alston’s case.

(1) in the District Court, on motion filed within 90 days after its imposition of sentence if an
appeal has not been perfected;

(2) in the circuit courts, on'motion filed within 90 days after its imposition of sentence.

Thereafier, the court has revisory power and control over the judgment in case of fraud,
mistake, or irregularity.

3 Rule 4-345. Sentencing -- Revisory power of court
(a) [llegal sentence. The court may correct an illegal sentence at any time.

(b) Fraud, mistake, or irregularity, The court has revisory power over a sentence in case of
fraud, mistake, or irregularity.

(c) Correction of mistake in announcement. The court may correct an evident mistake in the
announcement of a sentence if the correction is made on the record before the defendant

leaves the courtroom following the sentencing proceeding.

(d) Desertion and non-support.cases. At any time before expiration of the senlence in a case
involving desertion and non-support of spouse, children, or destitute parents, the court may
modify, reduce, or vacate the sentence or place the defendant on probation under the terms
and conditions the court imposes.

{e) Modification upon motion,

(1) Generally. Upon a motion filed within 90 days after imposition of a sentence (A) in the
District Court, if an appeal has not been perfected or has been dismissed, and (B) in a circuit
court, whether or not an appeal has been filed, the court has revisory power over the sentence
except that it may not revise the sentence after the expiration of five years from the date the

sentence originally was imposed on the defendant and it may not increase the sentence.
E # *
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We believe that our interpretation of “judicial review” is supported by the
purpose of Article XV, “In statutory interpretation, our primary goal is always to
discern the legislative purpose, the ends to be accomplished, or the evils to be
remedied by a particular provision, be it statutory, constitutional or part of the Rules.”
People’s Ins. Counsel Div., 408 Md, at 351.

~ Qur reading of Article XV, §2 promotes the provision’s primary purpose,
which is to remove from office those elected officials who are found guilty of crimes
that undermine the public trust in and the integrity of the General Assembly.
Allowing Ms. Alston to retain her seat despite her finding of guilt and conviction
frustrates the very purpose of Article XV to restore the public trust in our elected
officials and the institutions in which they serve. See also Aiorney Grievance
Comm’'n v. Gerald Isadore Katz, No, 86, September Term 2011, at 12 (Md. Nov. 19,
2012); 65 Op. Atty. Gen. Md. 445, 449 (1980) (observing that “the primary purpose of
Article XV, § 2 clearly is to provide for the suspension from office of a convicted
official; it is not concerned with the treatment of an official convicted after his term
of office™).

The Court’s interpretation of Article XV is also congisteni with an
" understanding of motions for modification of sentence as collateral criminal remedies,
which may be granted only afler a criminal conviction becomes final.  See generally
Michae! A, Millemann, Collateral Remedies in Criminal Cases in Maryland, An
Assessment, 64 Md. L. Rev. 968 (2003). It is well established that the revisory power
" available under Rule 4-345 provides for remedies that may be granted orly affer a

criminal conviction becomes final—not before. See State v. Griffiths, 338 Md. 485,
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496 (1995) (describing Rule 4-345 as providing “a method of opening a judgment
otherwise final and beyond the reach of the court.”).

Ms. A‘[stém relies on Linkletter v. Walker, 381 U.S. 618 (1965) and Terry v.
Warden, 243 Md. 610 {1966) to support her poéition that her conviction was not final
on October 9, 2012. Neither case advances her position. The United States Supreme
Court said in Linkletter that a conviction is final when the availability of appeal is
exhausted. 381 U.S, at 622, fn. 5. In 7erry, the Court of Appeals cited Linkleiter and
explained, “the Supreme Court has defined finality as denoting the point of time when
the Courts are powerless to provide a remedy for the defendant on direct review.”
Terry, 243 Md. at 612. When Ms. Alston waived her rights to appeal on October 9,
2012, the courts were in fact powerless to provide a remedy for her on direct review.
Indeed, her Rule 4-345 motion to modify her sentence and request for a probation
before judgmént was a collateral remedy—not a direct appeal, Thus, Ms. Alston’s
conviction was final for purposes of Article XV,

We do not attempt a comprehensive definition of the terms ‘probation before
judgment’ or ‘conviction” because their precise meanings vary according to the
context. See Shilling v. State, 320 Md. 288, 296 (1990); Myers v. State, 303 Md. 639,
642-45 (1985). For example, in Myers v. State, the Court of Appeals held that a
witness who was found guilty of perjury, but who was given probation before
judgment, was competent to testify in her husband’s murder trial because she was not
convicted of perjury for purposes of the Cts. & Jud. Proc. Art. § 9-104. 303 Md. at
647-48. While discussing the Myers case in Abrams v. State of Maryland, 176

Md. App. 600, 612 (2007) th.e Court of Special Appeals observed that, “[i]n later
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cases, whether a probation before judgment constituted a ‘conviction’ again depended
on the context and purpose of the use of the term ‘conviction.”™ The 4brams court
held that “where a probation before judgment subjects a person to significant
collateral consequences, such probation before judgment constitutes a *conviction” for
purposes of coram nobis relief.” Id. at 617.

For purﬁoses of Article XV, the fact that Ms. Alston’s guiliy verdict was
“struck” 35 days after she was sentenced does not mean the conviction never
occurred, At her November 13, 2012 hearing, the Circuit Court for Anne Arundel
Court made it clear that this was not its intent. The transcript from the hearing
reveals that the Circuit Court for Anne Arundel County rejected the “non pro tunc”
language in Ms. Alston’s proposed order that would have made her probation before
judgment effective on October 9, 2012. The Circuit Court for Anne Arundel County
expressly denied the fact that it was reversing or overturning the conviction:

“See where it says ordered? It’s not a question of reversing the conviction . . .

Well, 1 don’t like any of the language in it {the proposed order]. It’s not

consistent with the law.... A probation before judgment is not a reversal

before conviction. .. Nor is a conviction overturned by operation of law.
That's not what a PBJ is. A PBJ is striking a guilty finding off the record.

3 Twio of those “later cases” were Jones v. Baltimore City Police Department, 326
Md. 480 (1992y and Curry v. Department of Public Saferv & Correctional Services,
102 Md. App. 620 (1994). InJones, the Court of Appeals held that a police officer
was entitled to an administrative hearing before punitive action was taken because he
had not been “convicted of a felony” within the meaning of The Law Enforcement
Officers’ Bill of Rights (LEOBR), Maryland Code (1957, 1992 Repl.Vol.) Art. 27, §§
727-734D, when that officer had been found guilty on two counts of distribution of
and possession of ¢hild pornography, but granted probation before judgment. 326 Md.
at 489-90 (finding that the legislature did not intend probation before judgment to be
a final judgment for purposes of issue preclusion), In Curry, the Court of Special
Appeals held that Md. Ann. Code, Article 27 § 641{c) did not prohibit a state
employer from suspending an employee for receiving probation before judgmient.
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That’s for staying the imposition of a guiity finding. It’s not reversing a guilty
finding.”

See November 13, 2012 Hearing Transcript (1-5:11 to 1-6:7).

We express no opinion as to whether probation before judgment may always
be considered a conviction in all circumstances. The Court confines its holding as to
whether or not Ms, Alston’s conviction constituted a final conviction. We hold that
Ms. Alston was.“convicted’ for purposes of Article XV and removed from office.

- Ms. Alston’s conviction was rendered final by virtue of her receiving a
conviction and simultaneously forfeiting her appeiiate rights, as well as by her
subsequent failure to file any appeal she may have had within the thirty days allowed
under Rule 8-202(a). At that time, Ms. Alston’s conviction was final and could no
longer be “reversed or overturned” absent a collateral remedy. Rather, her conviction
became final, not by “judicial review,” but “otherwise,” by her waiver of, and fatlure
to exercise, her appeal rights.

Therefore, we conclude that Ms. Alston was removed from office by
operation of law on October 9, 2012 by virtue of her conviction for official
misconduct and her waiver of her rights of appeal. The Court is mindful of the fact
that Ms. Alston’s motion to modify her sentence pursuant to Rule 4-345 was granted
and she Was'gi%n probation before judgment. The Circuit Court for Anne County’s
exercise of its revisory power, however, does not amount to a determination that a
conviction was wrongly imposed, as would be the case if its judgment had been
“reversed or overturned” on appeal. Because Ms. Alston’s conviction was final, and

was not reversed or overturned on appeal, we hold that the 24" Legislative District

seat is vacant.
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I, The Prim:*e fi’earge 's County Democratic Central Commiittee has the right to withdraw
the snbmission of Mr. Hall’s name to the Governor anytime before the Governor makes
an appointment.

Mr. Hall maintains that any attempt by the Central Committee to take any action on
the Governor’s request to withdraw Hall’s name is a violation of Article 1, § 13 of the
Constitution of Maryland. Article III, § 13(a) provides, in pertinent part:

(DIn case of ... removal ... of any person who shall have been

chosen as a Delegate or Senator, . . . the Governor shall appoint a person to fill

such vacancy from a person whese name shall be submitted to him in writing,

within thirty days after the occurrence of the vacancy, by the Central

Committee of the political party, if any, with which the Delegate, so vacating,

had been affiliated, . . . and it shall be the daty of the Governor to make said

appointment within 15 days after the submission thereof to him.

(2) If a name is not submitted by the Central Committee within thirty

days after the occurrence of the vacancy, the Governor within another period

of 15 days shall appoint a person, who...is otherwise properly qualified to

hold the office of Delegate. . .in the District. ..

Thus, the Central Committee has 30 days from the occurrence of the vacancy to submita

replacement to the Governor. It is undisputed that once the submission of a name is made by

the Central Committee, the Governor has little discretion and is constitutionally required to
appoint the person whose name is submitted by the Central Committee. Ay, Gen. Letter of
Advice to the Honorable Jake Mohorovic (Nov. 26, 2002) (“If the Central Committee has
submitted a single name ..., the Governor must make that appointment, although the
Governor could ask the Central Committee to reconsider its nomination.”™) If the Central
Committee does not make a recommendation within the 30-day window, however, the

Governor is free to make an appointment from any qualified resident of the district of the '

same political party as the vacating member, Any. Gen. Letter of Advice to the Honorable

Jolene Fvey (Nov. 20, 2012).
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Mr. Hall argues that the Committee has no power, authorization, or Justification to
“withdraw” his nomination to fill the vacated 24th Legislative District seat. On the other
hand, the Central Committee argues that its constitutional right to submit inherently includes
the right to withdraw a submission before an appointment is complete. Mr. Hall is correct in
his assertion that a literal reading of Article III, § 13 reveals that the text does not explicitly
grant the Central Committee the power to rescind or withdraw a submission. The Committee,
however, argues that whenever the power to nominate and the power to confirm or execute
the appointment are vested in two separate entities, they have the inherent right to withdraw-
the submission until the appointment is complete. We agree.

The most reasonable interpretation of Article II1, § 13 is that where the text explicitly
grants the Central Committee the right to submit a name, it also implicitly confers upon them
the inherent right to withdraw that submission. This interpretation is consistent with the
understanding that certain powers under the Constitution are granted implicitly by the text,
rather than explicitly. For example, Article 11, § 10 of the Maryland Constitution confers on
the Governor the power to appoint senior state officials “with the advice and consent of the
Senate.” That provision does not expressly give the Governor the right to withdraw a
nomination before the Senate acts. Yet, the Governor clearly has that power. As the Attorney
General has determined, “nothing prevents the Governor from withdrawing a nomination that

has not been acted upon by the Senate.” Opinion No. 87-021, 72 Op. Afty. Gen Md. 274

(19873

3% The Attorney General’s conclusion is in harmony with the holdings of those state courts
that have considered the matter. “[W]here then nomination must be confirmed before the
officer can take the office or exercise any of its functions, the power of removal is not
involved and nominations may be changed at the will of the executive until title to the office
is vested.” In re Commission on the Governorship, 26 Cal. 3d. 110, 603 P, 2d 1357, 1365




We must next turn to whether the Central Committee had the right to withdraw Mr,
Hall’s name, even after expiration of the prescribed 30-day period. To resolve this issue, the
Court must address whether Mr. Hall’s appointment was ever completed. “To constitute a
valid appointment to office there must be some open, unequivocal act of appoinunent-on the
part of the officer or body empowered to make it.” Goodman v. Clerk of Circuit Cowrt for
Prince George's County, 291 Md. 323, 329 (1971) (citations omitted). The Attorney General
has opined that “the signing of the commission [by the governor] was clearly necessary to
complete the appointment” of an individual to fill a vacant seat in the House of Delegates. 62
Op. Atty. Gen. Md. 453 (1977). This opinion is consistent with the principle announced by
the Couft of Appeals that the appointment of a state official is not complete upon nomination
by the Governor, but only upon confirmation by the Senate. Dyer v. Bayne, 54 Md. 87, 101~
02 (1880). In this case, the mere submission of Mr. Hall’s name to the Governor by the
Central Commitice did not confer any office on Mr. Hall. His appointment could not be
complete unless and until the Governor actually issued a commission appointing him to the
24th Legislative District seat, Mr. Hall was not appointed and no commission has been issued.

At the December 4, 2012 hearing, Mr. Hall arpued that he was the Central
Committee’s “appointee” under the iangﬁage of Article IH, § 13(a)(1). That provision

provides in pertinent part:

...[Tjhe Governor shall appoint a person to fill such vacancy from a person
whose name shall be submitted to him in writing, within thirty days after the
oceurrence of the vacancy, by the Central Committee of the political party, if
any, with which the Delegate or Senator, so vacating, had been affiliated, at
the time of the last election or appointment of the vacating Senater or

(1979) (quoting Machesney v. Sampson, 23 S.W. 2d 584, 586-87 (Ky. 1930)). Accord, Cook
v. Coelho, 921 P.2d 1126, 1129 (Alaska 1996); Burke v. Schmidt, 191 N.W.2d 281, 284 (S.D.

1971,
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Delegate, in the County or District from which he or she was appointed or
elected, provided that the appointee shall be of the same political party.

Md. Const. Article I, 13(a)(1)(emphasis added). We do not agree with Mr. Hall’s reading
of the text. The word "‘appainiee” clearly refers to the person whom the Governor has already
appointed, not to the selection of the Central Committee. Accordingly, Mr. Hall is not an
appointee to the 24th Legislative District seat.

Given that Mr. Hall’s appointment was not completed, we find the Central Committee
retains its power to withdraw its submission until the Governor signs the commission. Afry.
Gren, Letter of Advice ro the Honorable Jolene Ivey (Nov. 20, 2012). We conclude, as the
Attorney General did, that when the reconsideration occurs outside the 30-day Mr;.dow, the
Central Committee forfeits its power to have its choice of a new submission be binding upon
the Governor. See 62 Op. Atty. Gen. Md. 442, 448 (1977).

Mr. Hall further argues that a withdrawal of his name by the Central Committee would
also violate Article 24 of the Maryland Declaration of Rights as a deprivation of a property
interest without due process. We disagree. It is well established that no one has a contractual
or vested property right to a public oftice. See, e.g.. Duer v. Das?zfeil, 91 Md. 660, 667 (1990);
see also Town of Glenarden v. Bromery, 257 Md. 19, 26-27 (1970). Under Article 1,
§ 13(a)(2), the Central Committee’s original selection is not vested with a right to the office
solely by virtue of its submission. Mr. Hall has no contractual or property rights in the
vacated 24th Legislative District seat and thus, no interests protected by the duge process right
under Article 24.

The withdrawal of Gregory Hall’s narne by the Central Commitiece would neithet
violate Article III, § 13 of the Constitution nor Article 24 of the Declaration of Rlghts.

Therefore, the Central Commitiee may withdraw the submission of Mr. Hall.
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1. The constitutional provision requiring that the Governor act with 15 days is
directory-—not mandatory.

The name of Gregory Hall was submitted by the Central Committee to the Governor
on November 7, 2012. Pursuant to Article III, § 13(a)(1) of the Maryland Constitution, *it
shall be the duty of the Governor to make said appointment within 15 days after the
submission thereof to him.” The issue is whether the word “shall” hefe is mandatory or
directory. According to Mr. Hall, the duty of the Governor to appoint the person selected by
the Central Committec is a ministerial act for which the governor has no discretion. Mr. Hall
argues that the words “it shail be thé duty to appoint” create a mandatory timeframe within
which the Governor must act.

While it is certainly true that the use of the word “shall” is commonly construed as
mandatory language, it is not invariably so. See Bond v. Baltimore, 118 Md. 159, 166 (1912)
{“Whether a particular statute is mandatory of directory does not depend upon its form, but
upon th: intention of the Legislature, to be ascertained from a consideration of the entire act,
its nature, its object, and the consequences that would result from construing it one way or the
other.” (qu{}taﬁon omitted)) Indeed, there are multiple constitutional provisions that would
appear to create mandatory timeframes and obligations, but have been interpreted as directory.
For example, the Court of Appeals held that the requirement under Article IV, § 23 of the
Maryland Constitution that circuit court opinions “shall” be filed in writing within 60 days
after argument or submission was merely directory. See Myers v. State, 218 Md. 49, 51
(1958).

" Although it is a case of first impression, the Attorney General has long advised that
the 15-day timefraime for the Governor to -appoint is directory, not mandatory. See 62 Op;

Atry. Gen. Md 453 (1977) (“in case involving uncertainty regarding nominee to replace




deceased delegate and ensuing litigation resuliing in no name being submitted, Governor’s
failure to make appointment of suceessor within 15 days was not unreasonable). If we ‘were
to view the timeframe as mandatory, and the 15 days had passed, it would appear that the
Governor would lack the power to make the appointment, that no one else would have that
power, and the vacancy would remain unfilled. 7J. at 462 (if the Governor is deemed to have
irretrievably lost the power to appoint by reason of the expiration of the 15-day period, then
no other body or official would have that power under the Constitution or laws applicable to
the filling of vacancies in the House of Delegates. This would result in the position remaining
vacant until the conclusion of the term.”) The entire purpose of Art. 11, § 13 is to fill a
vacancy. An interpretation that leaves a seat vacaﬁt is contrary to both the intent of the
drafters and to public policy.

“Where the directions of a statute look to the orderly and prompt conduct of business,
including the business of a court, it is generally regarded as directory unless consequences for
failure to act in accordance with the statute are set out. Statutory provisions fixing the time
for performance of acts are held to be directory where there are no negative words restraining
the doing of the act afier the time specified and ho penalty is imposed for delay.” Scherr v.
Broun, 211 Md. 553, 561 (1956) (citing Crawford, Sz‘azfutéry Construction, Secs. 268, 269).
Here, the Constitution does not prescribe any consequences to the Governor when he fails to
make an appointment within 15 days. If the intent of the 15-day period had been to take the
appointment out of the Governor’s hands and make it automatic, it had the ability to do so.
But it did not. Instead, it appears that the provision exclusively authorizes the Governor to
make the appointment and was intended to encourage the appointment of 2 replacement in 4

timely way, which ordinarily can be accomplished with 15 days—but not always.
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If the 15 day time period were intended to be mandatory, there would or could be
provisions and consequences included to ensure the timely installation of the appointee.
However, this is not the case. In another one of the Governor's constitutional duties, the
signing and vetoing of bills passed by the General Assembly, a provision is included to ensure
every bill submitted to the Governor is dealt with within 30 days. Art. I1, 8§17 (¢} of the
Maryland Constitution states that “Any Bill presented to the Governor... shall become law
without the Governor’s signature unless it is vetoed by the Governor within 30 days after its
presentment.” This provision is intended to prevent the Governor from not signing bills
indefinitely and provides a definitive consequence for his failure to act. The Constitution
could have, but does not, prescribe similar conseciuences to Art. 111, § 13,

In addition, we agree with the Governor that the object and purpose of Article II1, § 13
is to protect the prerogative of the Central Committee, not Mr. Hall. At the December 4, 2012
hearing, the Central Comunittee argued that it does not want Mr. Hall to be its selection.™
Interpreting the 15-day timeframe as directory will not act to subvert the authority of the
Central Committee. Rather, it will permit them to exercise it. Thus, neither the nature nor the
object of Article I, § 3 support Mr. Hall’s interpretation.

When considering the factors set out in Bond, including the entirety of the provision,
the intent of the drafters, the object of the provision, and the consequences of interpreting the

15-day fimeframe as mandatory, we find that the 15-day timeframe in Article 111, § 13 is

35 N B., The Central Committee initially choose Mr. Hall on November 2, 2012. After
meeting to discuss withdrawing his name on November 20" they voted not to withdraw his
~ pame. At the meeting on November 26%, they did not withdraw his name (as consented to
earlier that day in this Court), but merely took a sense of the committee that they would vote
to withdraw Mr. Hall's name if given the chance. Recognizing the political reality of the
situation, should the Central Committee choose not to not to withdraw Mr. Hail’s pame
expeditiousty and in conformity with their rules, we would then entertain a Motion to
Reconsider on the issue of the Writ of Mandamus.
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directory. Therefore, the Governor was not required as of November 26, 2012 to appoint Mr.
Hall to the 24th Legislaiive District seat. The Governor may await a further vote of the

Central Committee before making an appointment to fill the vacancy,
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Conclusion

Accordingly, it is this 5th day of December, 2012, by the Circuit Court for Prince
George’s County, Maryland, hercby

ORDERED, that Dgfendant’s’ Moﬁons for Summary Judgment are GRANTED and |
Jjudgment shall be entered in favor of Defendants Prince George’s County Democratic Central
Committee, Governor Martin O°Malley, and Speaker Michael E. Busch and against Plaintiffs
Gregory Hall and .Tiffany Alston on all claims; and it is further

QRDERED, that Gregory Hall’s Motion for Summary degment is DENIED; and it
is further

ORDERED, that any and all other requests for relief in Gregory Hall’s Verified
Second Amended Complaint for Writ of Mandamus, Temporary Restraining Order and
Preiiminarf and Permanent Injunctive Relief, and Declaratory Judgment are DENIED); and it
is further

ORDERED, that any and all other requests for relief in Tiffany Alston’s Complaint
for Temporary, Preliminary, and Permanent Equitable Relief Including Declaratory Relief,
Writ of Mandamus, and Writ of Prohibition are DENIED; and it is further

ORDERED, that the Cierk of the Circuit Court enter final judgment in favor of
Defendants Prince George’s County Democratic Central Committee, Governor Martin
O’Malley, and Speaker Michael E. Busch; and it is further

ORDERED, that the Clerk of the Circuit Court close this case statistically,

Original Signed

C. Philip Nichols, Jr, Judge

30




Copies mailed by the Court to:

THE HONORABLE PAUL F. HARRIS, JR.
Circuit Court =

for Anne Arundel County, Maryland
7 Church Circle

Annapolis, MD 21401

WALTER W, GREEN, EsQ.

Law Office of Walter W, Green
7309 Baltimore Avenue Suite 115
College Park, MD 206740
Counsel for Gregory Hall

THE HONORABLE DoUGLAS F. GANSLER -
Attorney General of Maryland

MATTHEW J. FADER, EsqQ.
DaNIBL FRIEDMAN, ESQ.
Assistant Attorney General
204 St, Paul Place, 20th Floor
Baltimore, Maryland 21202

JoserH E. SANDLER, ESQ.

ELIZABETH F. GETMAN, Es0.

Sandler Reiff Young & Lamb PC

1025 Vermont Ave, NW Suite 300
Washington, DC 20005

Counsel for the Prince George’s County
Democratic Cenral Commitiee

RaoUr M. ABDULLAH, Esq.

Raouf M. Abdullah & Assoc., LLC
14714 Main Street

Upper Marlboro, Maryland 20772
Counsel for Tiffany Alston

Counsel for Governor Martin O°Malley and the Speaker Michael Busch

FRANK J. LazZARO, Law Clerk




Circuit Court Declaration of Rights

Appendix D




IN THE CIRCUIT COURT FOR PRINCE GEORGE'S COUNTY, MARYLAND

GREGORY HALL. *
Plaintiff, *
V. * CASE NO.: CAL12-36913
PRINCE GEORGE’S COUNTY *
DEMOCRATIC CENTRAL COMMITTEE
&
AND
L
MARTIN O'MALLEY
- Governor of the State of Maryland *
and Individually
®
AND
*
MICHAEL E. BUSCH
Speaker of the House of Delegates *
and Individually
Defendants, *
v, %
TIFFANY T. ALSTON *

Third-Party Pluintifl/ Intervener. *

DECLARATION OF RIGHTS

This matter came before the Court on December 4, 2012 for a hearing on Plaintiffs’
motions for writs of mandamus and injunctive relief and eross-motions for summary
judgment. Upon consideration of the arguments, it is this 5th day of December, 2012, by the
Circuit Court for Prince George’s County, Maryland, hereby

ADJUDGED AND DECLARED that Plaintiff Tiffany Alston was removed by

operation of law from her seat as Delegate in the 24th Legislative District in the House of




Delegates as of October 9, 2012, and she has not subsequently been restored to that office;
and it is further

ADJUDGED AND DECLARED that the Prince George’s County Democratic
Central Committee had the right as of November 26, 2012 to withdraw its submission of the
name of Gregory Hall to the Governor, and maintains that right unless and until the Governor
appoints Mr. Hall as a delegate; and it is further

ADJUDGED AND DECLARED that the Governor was not required as of November
26, 2612 to appoint Mr. Hall as a Delegate, and may await the vote of the Prince George’s
County Demécraﬁc Central Committee to withdraw the submitted name of Gregory Hall
before aeting to fill the vacancy; and it is further

ADJUDGED AND DECLARED that should the Central Committee withdraw the

name of Gregory Hall and make a new submission, that submission would not be binding

upon the Govemor.

Original Signed

C., PHILIP NICHOLS, JR., Judge
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WALTER W. GREEN, E50.

Law Office of Walter W, Green
7309 Baltimore Avenue Suite 115
College Park, MD 20740
Counsel for Gregory Hall

Tre HONORABLE DOUGLAS F. GANSLER
Attorney General of Maryland

MaTTHEW L FADER, ESQ.
DanieL FriepMan, Esq.
Assistant Attorney General
200 St. Paul Place, 20th Floor
Baltimore, Maryland 21202

JOSEPH E. SANDLER, ESQ.

ELIZaBETHF, GETMAN, ESQ.

Sandler Reiff Young & Lamb PC

1023 Vermont Ave, NW Suite 300

Washington, DC 20003

Counsel for the Prince George’s County
Democraric Central Committee

Raour M. ABDULLAH, Esq.

Raouf M. Abdullah & Assoc., LLC
14714 Main Street

Upper Marlboro, Maryland 20772
Counsel for Tiffany Alston

Counsel for Governor Martin O Malléy and the Speaker Michael Busch

Frank J. Lazzar0, Law Clerk
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