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the District Court; or 

(D) the court has revoked the bail bond pursuant to Rule 

4 216.1 4-216.2 or the defendant has been convicted and denied 

bail pending sentencing; or 

(E) the defendant has been surrendered by the surety 

pursuant to section (h) of this Rule. 

Cross reference: See Code, Criminal Procedure Article, §5-208 
(d) relating to discharge of a bail bond when the charges are 
stetted. See also Rule 4-349 pursuant to which the District 
Court judge may deny release on bond pending appeal or may impose 
different or greater conditions for release after conviction than 
were imposed for the pretrial release of the defendant pursuant 
to Rule 4-216L eT 4-216.1, or 4-216.2. 
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MARYLAND RULES OF PROCEDURE 

TITLE 4 - CRIMINAL CAUSES 

CHAPTER 200 - PRETRIAL PROCEDURES 

AMEND Rule 4-231 to conform internal references to 

amendments to Rule 4-216.1, to deletion section (d), and to 

delete a sentence from the Committee note at the end of the Rule, 

as follows: 

Rule 4-231. PRESENCE OF DEFENDANT 

{a) When Presence Required 

A defendant shall be present at all times when required by 

the court. A corporation may be present by counsel. 

(b) Right to be Present - Exceptions 

A defendant is entitled to be physically present in person 

at a preliminary hearing and every st~ge of the trial, except (1) 

at a conference or argument on a question of law; (2) when a 

nolle prosequi or stet is entered pursuant to Rules 4-247 and 

4-248. 

Cross reference: Code, Criminal Procedure Article, §11-303. 

(c) Waiver of Right to be Present 

The right to be present under section (b) of this Rule is 

waived by a defendant: 

(1) who is voluntarily absent after the proceeding has 

commenced, whether or not informed by the court of the right to 

remain; or 

-50-

E. 093



Status Report Ex. 2 

(2) who engages in conduct that justifies exclusion from the 

courtroom; or 

(3) who, personally or through counsel, agrees to or 

acquiesces in being absent. 

(d) Video Conferencing in District Court 

In the District Court, if the Chief Judge of the District 

Court has approved the use of video conferencing in the county, a 

judicial officer may conduct an initial appearance under Rule 

4-213 (a) or a review of the commissioner's pretrial release 

determination under Rule 4-216.1 ~with the defendant and the 

judicial officer at different locations, provided that: 

(1) the defendant's right to counsel under Rules 4-216 (e) 

and 4-216.1 ~ is not infringed; 

(2) the video conferencing procedure and technology are 

approved by the Chief Judge of the District Court for use in the 

county; and 

(3) immediately after the proceeding, all documents that are 

not a part of the District Court file and that would be a part of 

the file if the proceeding had been conducted face-to-face shall 

be electronically transmitted or hand-delivered to the District 

Court, and..!_ 

(4) if the initial appearance tmder Rule 4 213 is conducted 

by 11idetJ conferencing, !:he re11iew onder Rule 4 216 . 1 (a) shall 

not be conducted by 11ideo conferencing. 

Committee note: Except when specifically covered by this Rule, 
the matter of presence of the defendant during any stage of the 
proceedings is left to case law and the Rule is not intended to 

-51-

E. 094



Status Report Ex. 2 

exhaust all situations. By the addition o£ sectiou (d) to the 
Role, the Cormni ttee intends no inference concerning the ose of 
o ideo conferencing .in other contexts. 

Source: Sections (a), (b), and (c) of this Rule are derived from 
former Rule 724 and M.D.R. 724. Section (d) is new. 
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MARYLAND RULES OF PROCEDURE 

TITLE 4 - CRIMINAL CAUSES 

CHAPTER 300 - TRIAL AND SENTENCING 

AMEND Rule 4-301 to add a new subsection (a) (5) pertaining 

to a defendant charged with an offense that carries a penalty of 

incarceration, as follows: 

Rule 4-301. BEGINNING OF TRIAL IN DISTRICT COURT 

(a) Initial Procedures 

Immediately before beginning a trial in District Court, 

the court shall (1) make certain the defendant has been furnished 

a copy of the charging document; (2) inform the defendant of each 

offense charged; (3) inform the defendant, when applicable, of 

the right to trial by jury; (4) comply with Rule 4-215, if 

necessary; (5) if the defendant is charged with an offense that 

carries a penalty of incarceration, determine whether the 

defendant had appeared before a judicial officer for an initial 

appearance pursuant to Rule 4-213 or a hearing pursuant to Rule 

4-216 and , if so, that the record of such proceeding shows that 

the defendant was advised of the right to counsel; and i5T l&l 

thereafter, call upon the defendant to plead to each charge. 

(b) Demand for Jury Trial 

(1) Form and Time of Demand 

A demand in the District Court for a jury trial shall be 

made either 
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(A) in writing and, unless otherwise ordered by the court 

or agreed by the parties, filed no later than 15 days before the 

scheduled trial date, or 

(B) in open court on the trial date by the defendant and 

the defendant's counsel, if any. 

(2) Procedure Following ~emand 

Upon a demand by the defendant for jury trial that 

deprives the District Court of jurisdiction pursuant to law, the 

clerk may serve a circuit court summons on the defendant 

requiring an appearance in the circuit court at a specified date 

and time. The clerk shall promptly transmit the case file to the 

clerk of the circuit court, who shall then file the charging 

document and, if the defendant was not served a circuit court 

summons by the clerk of the District Court, notify the defendant 

to appear before the circuit court. The circuit court shall 

proceed in accordance with Rule 4-213 (c) as if the appearance 

were by reason of execution of a warrant. Thereafter, except for 

the requirements of Code, Criminal Procedure Article, §6-103 and 

Rule 4-271 (a), or unless the circuit court orders otherwise, 

pretrial procedures shall be governed by the rules in this Title 

applicable in the District Court. 

(c) Discovery 

Discovery in an action transferred to a circuit court upon 

a jury trial demand made in accordance with subsection (b) (1) (A) 

of this Rule is governed by Rule 4-263. In all other actions 

transferred to a circuit court upon a jury trial demand, 
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discovery is governed by Rule 4-262. 

Source: This Rule is derived as follows: 
Section (a) is derived from former M.D.R. 751. 
Section (b) is new. 
Section (c) is new. 
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MARYLAND RULES OF PROCEDURE 

TITLE 4 - CRIMINAL CAUSES 

CHAPTER 300 - TRIAL AND SENTENCING 

AMEND Rule 4-349 (c) to add a reference to new Rule 4-216.2, 

as follows: 

Rule 4-349. RELEASE AFTER CONVICTION 

(c) Conditions of Release 

The court may impose different or greater conditions for 

release under this Rule than had been imposed upon the defendant 

before trial pursuant to Rule 4-216L or Rule 4-216.1, 4-216.2. 

When the defendant is released pending sentencing, the condition 

of any bond required by the court shall be that the defendant 

appear for further proceedings as directed and surrender to serve 

any sentence imposed. When the defendant is released pending any 

appellate review, the condition of any bond required by the court 

shall be that the defendant prosecute the appellate review 

according to law and, upon termination of the appeal, surrender 

to serve any sentence required to be served or appear for further 

proceedings as directed. The bond shall continue until 

discharged by order of the court or until surrender of the 

defendant, whichever is earlier. 
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MARYLAND RULES OF PROCEDURE 

TITLE 5 - EVIDENCE 

CHAPTER 100 - GENERAL PROVISIONS 

AMEND Rule 5-101 (b) to add a reference to new Rule 4-216.2, 

as follows: 

Rule 5-101. SCOPE 

(b) Rules Inapplicable 

The rules in this Title other than those relating to the 

competency of witnesses do not apply to the following 

proceedings: 

(1) Proceedings before grand juries; 

(2) Proceedings for extradition or rendition; 

(3) Direct contempt proceedings in which the court may act 

summarily; 

(4) Small claim actions under Rule 3-701 and appeals under 

Rule 7-112 (d) (2); 

(5) Issuance of a summons or warrant under Rule 4-212; 

(6) Pretrial release under Rule 4-216L -or 4-216.1 , or 4-216. 2 

or release after conviction under Rule 4-349; 

(7) Preliminary hearings under Rule 4-221; 

(8) Post-sentencing procedures under Rule 4-340; 

(9) Sentencing in non-capital cases under Rule 4-342; 

(10) Issuance of a search warrant under Rule 4-601; 
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(11) Detention and shelter care hearings under Rule 11-112; 

and 

(12) Any other proceeding in which, prior to the adoption of 

the rules in this Title, the court was traditionally not bound by 

the common-law rules of evidence. 

Committee note: The Rules in this Chapter are not intended to 
limit the Court of Appeals in defining the application of the 
rules of evidence in sentencing proceedings in capital cases or 
to override specific statutory provisions regarding the 
admissibility of evidence in those proceedings. See, for 
example, Tichnell v. State, 290 Md. 43 (1981); Code, 
Correctional Services Article, §6-112 (c) . 

-58-

E. 101



Status Report Ex. 2 

MARYLAND RULES OF PROCEDURE 

TITLE 15 - OTHER SPECIAL PROCEEDINGS 

CHAPTER 300 - HABEAS CORPUS 

AMEND Rule 15-303 {b) to add a reference to new Rule 4-

216.2, as follows: 

Rule 15-303. PROCEDURE ON PETITION 

{b) Bail 

(1) Pretrial 

If a petition by or on behalf of an individual who is 

confined prior to or during trial seeks a writ of habeas corpus 

for the purpose of determining admission to bail or the 

appropriateness of any bail set, the judge to whom the petition 

is directed may deny the petition without a hearing if a judge 

has previously determined the individual's eligibility for 

pretrial release or the conditions for such release pursuant to 

Rule 4-216L or 4-216.1, or 4-216.2 and the petition raises no 

grounds sufficient to warrant issuance of the writ other than 

grounds that were raised when the earlier pretrial release 

determination was made. 

Cross reference: Rule 4-213 (c). 

(2) After Conviction 

(A) Except as otherwise provided in subsection (2) (B) of 

this section, if a petition by or on behalf of an individual 
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confined as a result of a conviction pending sentencing or 

exhaustion of appellate review seeks a writ of habeas corpus for 

the purpose of determining admission to bail or the 

appropriateness of any bail set, the judge to whom the petition 

is directed may deny the writ and order that the petition be 

treated as a motion for release or for amendment of an order of 

release pursuant to Rule 4-349. Upon entry of the order, the 

judge shall transmit the petition, a certified copy of the order, 

and any other pertinent papers to the trial judge who presided at 

the proceeding as a result of which the individual was confined. 

Upon receiving of the transmittal, the trial judge shall proceed 

in accordance with Rule 4-349. 

(B) If a petition directed to a circuit court judge is 

filed by or on behalf of an individual confined as a result of a 

conviction in the District Court that has been appealed to a 

circuit court, the circuit court judge shall act on the petition 

and may not transmit or refer the petition to a District Court 

judge. 
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IN THE COURT OF APPEALS OF MARYLAND 

ADMINISTRATIVE ORDER ESTABLISHING TASK FORCE ON PRETRIAL 

CONFINEMENT AND RELEASE 

WHEREAS, On September 25, 2013, the Maryland Court of Appeals issued its 

decision in DeWolfe v. Richmond ("Richmond''), which determined that criminal 

defendants have the constitutional right to representation by counsel at initial appearances 

before District Court Commissioners; and 

WHEREAS, The effectuation of this constitutional right will require substantive 

changes to the Maryland Rules, as well as to existing court procedures and processes; and 

WHEREAS, The scope and significance of the Court's decision in Richmond, 

coupled with the gravity of ancillary concerns, necessitate review of pretrial confinement 

and release issues; and 

WHEREAS, It is appropriate that Judiciary representatives form a task force to 

study the issues and review the laws, rules, procedures and processes pertaining to pretrial 

confinement and release. 

NOW, THEREFORE, I, Mary Ellen Barbera, Chief Judge of the Court of Appeals 

and administrative head of the Judicial Branch, pursuant to the authority conferred by 

Article IV, § 18 of the Maryland Constitution, do hereby order this 24th day of October, 

2013, effective immediately: 

1. Creation. There is a Task Force on Pretrial Confinement and Release. 
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ADMINISTRATIVE ORDER ESTABLISHING TASK FORCE ON PRETRIAL CONFINEMENT AND 
RELEASE 
Page 2 of4 

2. Members and Advisors. 

a. TaskForce. The Task Force shall consist ofthe following members, appointed 

by the Chief Judge of the Court of Appeals: 

(i) A District Court judge, who shall serve as Chair of the Task Force; 

(ii) The Chief Judge of the District Court; 

(iii) A third District Court judge; 

(iv) The Chair of the Conference of Circuit Judges; 

(v) The Chair of the Committee on Criminal Law and Procedure or her 

designee from among the members on the Circuit Court; 

(vi) The Chief Clerk of the District Court; 

(vii) The Coordinator of Commissioner Activities; 

(viii) The State Court Administrator or her designee; 

(ix) The Director of the Judiciary's Office of Government Relations; 

(x) The Executive Director of JIS. 

(xi) The Chair of the Standing Committee on Rules of Practice and 

Procedure or his designee. 

b. Stakeholders. The Task Force may invite other criminal justice stakeholders 

within the State to participate in the Task Force's work, through invitations to public forums, 

or as otherwise deemed appropriate. 

c. Compensation. Task Force members are not entitled to compensation but, to the 

extent that budgeted funds are available, may be reimbursed for expenses in connection with 

travel related to the work of the Task Force. 
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ADMINISTRATIVE ORDER ESTABLISHING TASK FORCE ON PRETRIAL CONFINEMENT AND 
RELEASE 
Page 3 of 4 

3. Meetings. 

a. Scheduling. The Task Force shall meet at least twice, at the call of the Chair, 

prior to issuance of its Interim Report and thereafter, as necessary, prior to issuance of its Final 

Report. 

b. Quorum. A majority of the authorized membership of the Task Force shall 

constitute a quorum for the transaction of business. 

4. Functions. 

a. Purpose. The purpose of the Task Force is to study pretrial confinement and 

release issues, from the perspective of the Judiciary, to ensure that the necessary rules, 

procedures, processes and funds are in place to facilitate the implementation of Richmond. 

b. Duties. To carry out the purpose of the Task Force, it shall: 

(i) review all laws, rules, procedures and processes relevant to pretrial 

confinement and release; 

(ii) consult, as appropriate, with criminal justice stakeholders within the 

State, on pretrial confinement and release issues; 

(iii) make recommendations as to changes to rules, operational procedures 

and processes necessary to implement Richmond, as well as an estimation of the funding 

necessary for implementation. 

(iv) perform other tasks as may be delegated by the Chief Judge of the Court 

of Appeals. 

5. Staff. The Task Force will be staffed by the Office of the Coordinator of 

Commissioner Activities. 
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ADMINISTRATIVE ORDER ESTABLISHING TASK FORCE ON PRETRIAL CONFINEMENT AND 
RELEASE 
Page 4 of4 

6. Reports. The Task Force shall submit to the Chief Judge of the Court of Appeals an 

Interim Report on December 31,2013, and a Final Report on April30, 2014. 

Filed: October 24, 2013 

Is/ Bessie M. Decker 
Bessie M. Decker 

Clerk 
Court of Appeals of Maryland 

Is/ Mary Ellen Barbera 
Mary Ellen Barbera 
Chief Judge of the Court of Appeals 
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THOMAS V. MIKE MILLER, jR. 

PRESIDENT 01' THE SENATE 

MARYLAND GENElRAl. ASSEMBLY 
STATEHOUSE 

ANNAPOLIS, MARYLAND 2140 1-1991 

November 4, 2013 

The Honorable Mary Ellen Barbera, Chief Judge 
and 
The Honorable Glenn T. Harrell, Jr. 
The Honorable Lynne A. Battaglia 
The Honorable Clayton Greene, Jr. 
The Honorable Sally D. Adkins 
The Honorable Robert N. McDonald 
The Honorable Shirley M. Watts 
The Court of Appeals of Maryland 

Robert C. Murphy Courts of Appeal Building 
361 Rowe Boulevard 
Annapolis, Maryland 21401 

MICHAEL E. BUSCH 

SPEAI<ER Ofo THE HOUSE 

RE: 181st Report ofthe Standing Committee on Rules of Practice and Procedure as to 
DeWolfe v. Richmond, (No. 34, Sept. Term, 2011, filed Sept. 25, 2013) 

Dear Honorable Members of the Comt of Appeals : 

We are writing to request that the Comt, serving in its legislative rulemaking capacity, 
kindly delay until the end ofthe 2014 General Assembly Session the enactment of the proposed 
amendments to Rule 4-216, implementing the holding in DeWolfe v. Richmond, (No. 34, Sept. 
Term, 2011, filed Sept. 25, 2013). We do not make this request lightly; however, the newly 
articulated rights Of an indigent defendant to State-furnished counsel at an initial bail hearing 
before a District Court Commissioner pose such significant operational and fiscal challenges that 

it will require action by the Governor and General Assembly in the 2014 Session to meet them. 

The fiscal impact on the State budget is estimated to be quite large. The Department of 

Legislative Services (DLS) has advised that funding to attempt immediate implementation would 
require $22 million that has not been budgeted for in current fiscal year (2014) and 

approximately $28 million in the budget to be considered in January (fiscal 2015). Because the 
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decision occurred outside of the General Assembly Session, no funding is budgeted for this 
purpose. 

Although the General Assembly adjourned in April having passed a budget that we 
believe would permit fiscal 2015 to be essentially balanced on a cash basis, we were advised that 
federal sequestration and other factors have caused hundreds of millions of dollars in revenue 
loss. We will not even know the additional impact of the federal shutdown until December, but 
even without those losses, we have been advised by DLS that the cash deficit that must be 
addressed in January will be well over $400 million. How to address this large deficit as well as 
the new costs for implementation of this decision cannot even be considered by the General 
Assembly until the Session in January 2014. 

We also understand, based on an 1991 Opinion of the Attorney General, 76 Op. Md. 
Att'y Gen. 341 (1991), that until State funds are included in the budget of the Office of the 
Public Defender, local governments are responsible for the cost of District Court appointment of 
panel attorneys to represent anestees during the initial bail hearing before a Commissioner. The 
local governments face additional costs for implementation, including capital expenditures and 
additional personnel costs for law enforcement and prosecutors. The local governments have not 
budgeted funds for this purpose this fiscal year. 

Additionally, Chapters 503 and 504 of the Acts of2012, which were enacted in response 
to the initial holding of this Com1, provided for a Task Force to Study the Law and Policies 
Relating to the Representation of Indigent Criminal Defendants by the Office of the Public 
Defender. The Task Force has been meeting regularly since 2012 and appointed the following 
workgroups pertinent to this matter: Criminal Citations; District Court Commissioner Study; Pre
trial Release; and Public Defender Access. The Task Force is required to report to the General 
Assembly in advance of the 2014 Session with numerous policy and operational 
recommendations resulting from the two-year study. Again, those recommendations cannot be 
acted upon until the 2014 Session. 

Further, it is our understanding that the Court established the Judicial Task Force on 
Pretrial Confinement and Release approximately two weeks ago to study issues related to the 
implementation of DeWolfe v. Richmond. This Judicial Task Force, chaired by the Honorable 
John R. Hargrove, Jr., Administrative Judge for the District Court of Maryland, Baltimore City, 
met for the first time last week. We hope this Judicial Task Force is also given the opportunity 
to consider these important issues and make recommendations before the adoption of the 
proposed revisions in the 181 st Report of the Rules Committee, 
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authorizing the provision of counsel to indigent criminal defendants (as amended by the 

General Assembly last year) likewise are not designed to accommodate a right to counsel 

at an initial appearance before a commissioner. This Court has announced that it will 

consider proposed emergency amendments to the rules on November 21; the General 

Assembly has expressed its intent to "continue to monitor the issues relating to 

representation of indigent defendants and to determine whether modification of [the 

Public Defender Act] is required .... " 2012 Laws of Maryland, ch. 504. A stay of 

enforcement of the Court's September 25 ruling is appropriate to afford both legislative 

bodies an opportunity to thoroughly consider the implications of the Court's decision for 

the administration of the pretrial criminal procedure system, to address the substantial 

fiscal impact of the decision, and to craft an appropriate response. 

The Court's Standing Committee on Rules of Practice and Procedure ("Rules 

Committee") submitted to the Court on October 15, 2013 its 181st Report, an emergency 

proposal to amend Rule 4-216 and related provisions. In the letter submitting the report, 

the Rules Committee explains that the proposed amendments are a stopgap measure made 

necessary by the anticipated failure of any party to seek reconsideration or a stay. 2 The 

2 The chairman of the Rules Committee has objected to language that appeared in a 
footnote to the State's October 23 motion to recall the mandate, concerning the Rules 
Committee's prediction that no motion for reconsideration or a stay could be expected. 
Undersigned counsel wish to clarify that a member of the Attorney General's office was 
present at the October 3, 2013 meeting at which Chief Judge Clyburn and the Public 
Defender advised that they did not intend to file such a motion, but the assistant attorney 
general was not asked whether the Attorney General would be filing a motion, and he 
would not have been able to give a definitive response to that question, which was the 
subject of ongoing client consultation at the time. 

2 
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