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two defendants in civil contempt cases were found to be in contempt and were 

sentenced to jail. Neither defendant was represented by counsel, and neither defendant 

could afford counsel. This Court initially observed in Rutherford that the Sixth 

Amendment and "Article 21 of the Maryland Declaration of Rights guarantee[ d) a right 

to counsel, including appointed counsel for an indigent, in a criminal case involving 

incarceration," and that this "right extends to every 'critical stage' of the criminal 

proceedings." Rutherford, 296 Md. at 357-358,464 A.2d at 234. Rutherford went on 

to observe that the civil contempt proceedings were not stages of criminal proceedings 

and that, therefore, the Sixth Amendment and Article 21 were not directly applicable. 

The Court in Rutherford then turned to the requirements of due process, stating (296 

Md. at 358, 464 A.2d at 234, emphasis added): 

"Nevertheless, the constitutional right to counsel is 
broader than the specific guarantee of the Sixth Amendment 
and Article 21 of the Declaration of Rights. Under certain 
circumstances, the requirements of due process include a 
right to counsel, with appointed counsel for indigents, in 
civil cases or other proceedings not constituting critical 
stages of criminal trials." 

The opinion then pointed out that the right to state-furnished counsel for indigents 

extends "to civil juvenile delinquency proceedings because of 'the awesome prospect 

of incarceration in a state institution,"' Rutherford, ibid., quoting In re Gault, 3 87 

12 
( ... continued) 

years the question of whether due process requires the appointment of counsel in cases like the 
instant ones has been a recurring matter in Maryland trial courts." 
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U.S. 1, 36-37,87 S.Ct. 1428,1449, 18 L.Ed.2d 527,551 (1967). 

The Rutherford opinion then reviewed cases throughout the country, pointing out 

that the majority of jurisdictions held that there was a right to state-furnished counsel 

for indigents in proceedings like the ones before the Court. This Court also pointed out 

that there was a minority rule that "special circumstances" were required before the 

right to counsel attached in such proceedings. Rutherford then held as follows (296 

Md. at 360-361, 464 A.2d at 235, emphasis added) : 

"We believe that the majority view is sound. A 
defendant's actual incarceration in a jail, as a result of a 
proceeding at which he was unrepresented by counsel and 
did not knowingly and intelligently waive the right to 
counsel, is fundamentally unfair. As repeatedly pointed out 
in criminal and civil cases, it is the fact of incarceration, 
and not the label placed upon the proceeding, which 
requires the appointment of counsel for indigents. With 
regard to the minority' special circumstances' rule ... , very 
often the 'special circumstances' requiring the assistance of 
counsel are not apparent until the defendant is represented 
by counsel. Moreover, the deprivation of liberty is itself a 
'special circumstance' requiring the assistance of counsel." 

The principle set forth in Rutherford, that the due process right to counsel under 

Article 24 of the Declaration of Rights is broader than the right to counsel under 

Article 21 or the Sixth Amendment has been reaffirmed by the Court on numerous 

occasions. See, e.g., Grandison v. State, 425 Md. 34, 54, 38 A.3d 352, 364 (2012), 

cert. denied, 133 S.Ct. 844, 184 L.Ed.2d 667 (2013) ("'We recognized in Rutherford 
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v. Rutherford, 296 Md. 34 7, 3 58, 464 A.2d 228 (1983) that the constitutional right to 

counsel is broader than the specific guarantee of the Sixth Amendment and Article 21 

of the Maryland Declaration of Rights in that, under certain circumstances, the 

requirements of due process include a right to counsel, with appointed counsel for 

indigents, in civ i I cases or other proceedings not constituting stages of criminal trials,'" 

quoting Sites v. State, 300 Md. 702, 717, 481 A.2d 192, 199 (1984)); Janice M. v. 

Margaret K., 404 Md. 661,679-680 n.7, 948 A.2d 73,83-84 n.7 (2008) ("We have ... 

read Maryland's due process clause more broadly than the federal constitution in 

granting the right to counsel, see Rutherford v. Rutherford . .. "); Koshko v. Raining, 

398 Md. 404, 444 n. 22, 921 A.2d 171, 194 n.22 (2007) (same); Haas v. Lockheed 

Martin, 396 Md. 469, 481-482 n.IO, 914 A.2d 735, 742-743 n.IO (2007) (same); 

Lodowski v. State, 307 Md. 233,248,513 A.2d 299,307 (1986) ("Article 24 ... ha[s] 

long been recognized as a source of a right to counsel independent of the Sixth 

Amendment where critically important to the fairness of the proceedings . . . . See 

Rutherford v . Rutherford . .. ")(internal quotation marks omitted). 

Moreover, regardless of whether the source of an indigent defendant's right to 

state-furnished counsel was Article 24 or Article 21 of the Declaration of Rights, we 

have reaffirmed that the right attaches in any proceeding that may result in the 

defendant's incarceration. See, e.g., Zetty v. Platt, 365 Md. 141, 156,776 A.2d 631, 

639 (200 I) (Applying Rutherford, the Court reversed a contempt judgment because the 

indigent defendant was denied the right to appointed counsel in a civil contempt 
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proceeding); Vincenti v. State, 309 Md. 601, 604, 525 A.2d 1072, 1074 (1987) 

(Constitutional right to counsel attaches to probation revocation proceedings which are 

civil proceedings in Maryland); Parren v. State, 309 Md. 260,262,523 A.2d 597,598 

( 1987); Lodowski v. State, supra, 307 Md. at 248, 513 A .2d at 308 (Reiterates that "'an 

indigent defendant in a civil contempt proceeding cannot be sentenced to .. . 

incarceration unless counsel has been appointed to represent him or he has waived the 

right to counsel"); Williams v. State, 292 Md. 201,218,438 A.2d 1301, 1309 (1981) 

(There is an "absolute right of counsel if there is a danger of incarceration"); State v. 

Bryan, 284 Md. 152, 158 n.5, 395 A.2d 475,479 n.5 (1978) ("[I]t would be hard to 

gainsay that a probationer in a Maryland revocation proceeding would not now be 

entitled to appointed counsel" as a matter of due process). 

Section 16-204(b )(2)(i) of the amended Public Defender Act does grant an 

indigent defendant a right to state-furnished counsel at a bail review hearing before a 

judge. This provision, however, does not rectify the constitutional infirmity of not 

providing counsel for an indigent defendant at the initial proceeding before a 

Commissioner. As a matter of Maryland constitutional law, where there is a violation 

of certain procedural constitutional rights of the defendant at an initial proceeding, 

including the right to counsel, the violation is not cured by granting the right at a 

subsequent appeal or review proceeding . 

Thus, in Zetty v. Platt, supra, 365 Md. at 155-160, 776 A.2d at 639-642, the 

indigent defendant was denied his right to state-furnished counsel at a civil contempt 
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Respectfully, I dissent. The majority holds that, "under Article 24 of the Maryland 

Declaration ofRights, an indigent defendant is entitled to state~ furnished counsel at an initial 

hearing before a District Court Commissioner." Maj. Slip. Op. at 22. Certainly, such a right 

to counsel existed under a previous iteration of Maryland's Public Defender Act. See 

DeWolfe v. Richmond,_ Md. _, 2012 WL 10853 (2012) ("Richmond F'); Md. Code 

(200 1, 2008 Repl. Vol.), § 16-204(b )(2) of the Criminal Procedure Article. 1 I do not agree 

with the majority that the due process protection afforded under Article 24 of the Maryland 

Declaration of Rights requires a right to counsel at that hearing. 2 That is particularly so 

given the statutory and rule changes that have been implemented in response to Richmond 

I. 

Article 24 of the Maryland Declaration of Rights requires that "no man ought to be 

taken or imprisoned or disseized of his freehold, liberties or privileges, or outlawed, or 

exiled, or, in any manner, destroyed, or deprived of his life, liberty or property, but by the 

judgment of his peers, or by the Law of the land." Article 24 and the Fourteenth Amendment 

to the United States Constitution have "long been recognized as a source of a right to counsel 

1 The General Assembly, in response to Richmond 1, amended the Act such that 
representation by the Public Defender at the initial appearance before a Commissioner is no 
longer required. Md. Code (2001, 2008 Repl. Vol., 2012 Supp.), § 16~204(b)(2)(ii) ofthe 
Criminal Procedure Article. 

2 The majority declines to consider whether an indigent defendant has a right to 
counsel under the Sixth or Fourteenth Amendments to the United States Constitution or 
Article 21 of the Maryland Declaration of Rights. Maj. Slip. Op. at 13. Because the majority 
does not consider the claim under the Sixth Amendment or its Maryland counterpart, Article 
21, I shall not analyze those grounds and will limit my dissent to the procedural due process 
claim. 
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independent of the Sixth Amendment where critically important to the fairness of the 

proceedings." Lodowski v. State, 307 Md. 233, 248 (1986) (quoting Sites v. State, 300 Md. 

702,716 (1984)). I do not quarrel with the majority's recitation ofthose cases in which we 

have stated that Article 24 applies in a broader manner than the Fourteenth Amendment. I 

do part company with the majority's conclusion that Article 24 dictates a right to counsel at 

the initial bail hearing before a District Court Commissioner. 

In Rutherford v. Rutherford, 296 Md. 347 (1983), this Court stated: 

A defendant's actual incarceration in a jail, as a result of a proceeding at 
which he was unrepresented by counsel and did not knowingly and 
intelligently waive the right to counsel, is fundamentally unfair. As repeatedly 
pointed out in criminal and civil cases, it is the fact of incarceration, and not 
the label placed upon the proceeding, which requires the appointment of 
counsel for indigents. 

!d. at 360-61. 

The majority seizes upon this language and seems to extrapolate from it to hold that 

the type of "proceeding" addressed in Rutherford-a court hearing at which an indigent 

person, unrepresented by counsel, is incarcerated by court order upon a judicial finding of 

civil contempt-is the equivalent, for purposes of Article 24, of the initial appearance before 

a District Court Commissioner. The majority bolsters this notion. by invocation of other 

cases in which this Court has stated and/or held, by resort to the Maryland Declaration of 

Rights, that a person is entitled to counsel if there is a threat ofincarceration. 3 See Zetty v. 

3 The majority cites three additional cases, Parren v. State, 309 Md. 260,262 (1987); 
(continued ... ) 
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Piatt, 365 Md. 141, 156 (200 1 ); Vincenti v. State, 3 09 Md. 601, 604 ( 1987); State v. Bryan, 

284 Md. 152, 158 n.5 (1978). There is a fundamental distinction between those cases and 

the case at bar. 

In all of the cases cited by the majority, the proceedings at issue were, to the last, in-

court proceedings, conducted by a judge and having the potential to result in a judge-ordered 

term ofincarceration that was final, save for the possibility of a subsequent court proceeding 

at which the defendant would have the right to counsel. The initial appearance before a 

District Court Commissioner has none of those features. 

Under the current iteration of the Public Defender Act, related statutory provisions, 

and applicable Rules of Procedure, the initial appearance before the Commissioner involves 

the following. The Commissioner evaluates whether there was probable cause for an arrest, 

determines whether a defendant should be released and what conditions should accompany 

any release, and informs a defendant of his or her right to counsel. Maryland Code (1973, 

2013 Repl. Vol.), § 2-607(c) of the Courts and Judicial Proceedings Article ("CJ"). The 

Commissioner must make a written record of the probable cause determination and commit 

to writing all communications between the Commissioner and the parties, including the 

State's Attorney's Office. Rule 4-216(a) and (b). Furthermore, any statements made by a 

\ ... continued) 
Lodowski v. State, 307 Md. 233, 248 ( 1986); Williams v. State, 292 Md. 201, 218 (1981 ), for 
the same proposition. Those cases stated the proposition, but none involved the initial 
question of whether the defendant had the right to counsel; rather, each involved the question 
of whether the defendant had properly waived that right. 

-3-
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defendant during the Commissioner hearing cannot be used against him or her in later 

proceedings. CJ § I 0-922. There is a presumption at the Commissioner hearing that a 

defendant will be released on personal recognizance or bail unless the Commissioner 

determines that there are no conditions of release that can be imposed that will ensure the 

appearance of the defendant at a later proceeding or the safety of the victim or community 

at large. Rule 4-2I6(c). Defendants who are denied pretrial release entirely or remain in 

custody after the hearing because they cannot afford the bail amount set "shall be presented 

immediately to the District Court if the court is then in session, or if not, at the next session 

of the court." Rule 4-2I6. I (a)( 1 ). At those court hearings,4 the Public Defender's Office is 

required to provide representation for an indigent defendant. 5 Rule 4-216.1 (a)(2)(A). 

The initial bail hearing before a Commissioner does not result in a final determination 

of incarceration because no decision made by a Commissioner will lead to a defendant's 

4 The Public Defender has asked this Court to make clear under what standard of 
review a District Court judge reviews the initial bail determination made by a Commissioner. 
In DeWolfe v. Richmond,_ Md. _, 2012 WL I 0853, *12 n.22 (2012) ("Richmond f'), 
we stated in a footnote: "We emphasize that District Court judges owe no deference to the 
Commissioners' initial bail determinations." The Public Defender asks that this Court 
"reaffirm that statement" by making such a holding explicit. To the extent that there was any 
confusion on this point, I would reaffirm that a District Court judge reviews a 
Commissioner's initial determination de novo and owes no deference to the decision. 

5 The General Assembly appropriated $5.4 million to the Public Defender's Office 
to ensure that it could provide representation at all bail review hearings. Previously, the 
Public Defender provided representation at some, but not all, bail review hearings in the 
state. According to the Public Defender, it now represents indigent defendants at all bail 
review hearings, but does not provide representation at the initial hearing before District 
Court Commissioners. 
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languishing in custody without judicial review. Indeed, the law affirmatively requires that 

the Commissioner's initial bail decision be reviewed quickly by a judge, at a formal, in-court 

proceeding, at which every defendant-indigent or not-is entitled to representation by 

counsel. The very fact of speedy review of the Commissioner's preliminary determination, 

by a judge at a formal court proceeding where defense counsel can argue against the 

Commissioner's initial bail decision, negates any realistic concern about unfair procedural 

process. See Baker v. McCollan, 443 U.S. 137, 145 (1979) (concluding that "a detention of 

three days over a New Year's weekend does not and could not amount" to a deprivation of 

due process). 

Although decided under the Fourth Amendment, I find instructive the Supreme 

Court's reasoning in County of Riverside v. McLaughlin, 500 U.S. 44 (1991). In 

McLaughlin, the Court examined whether a county's decision to combine probable cause 

determinations with arraignment violated the Fourth Amendment's requirement that 

warrantless arrests be followed by a prompt judicial determination of probable cause. !d. 

at 47. The Court concluded that a probable cause hearing must occur within 48 hours of 

arrest, and any hearings that take place within this time frame are presumptively 

constitutional. !d. at 57. The Court described this outcome as "a reasonable accommodation 

between legitimate competing concerns." !d. at 57-58. 

I view the current Maryland bail-review system as a similar "reasonable 

accommodation between legitimate competing concerns." The procedure allows for a quick 

-5-
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assessment, by a neutral party, of whether the arrestee should, or should not, be released on 

his or her recognizance or upon satisfying a reasonable bail amount; the procedure further 

requires a formal judicial review of that initial determination, as soon as practicable, at 

which the defendant is entitled to the full benefits of counsel. The Commissioner hearing, 

combining a probable cause hearing with an initial bail determination, is designed to 

"minimize the time a presumptively innocent individual spends in jail." See id. at 58. In 

some cases, a Commissioner will either find probable cause lacking and release an arrestee, 

or determine that probable cause exists and allow an arrestee to be free pending trial, or to 

post a nominal bail amount. If that does not occur, the Commissioner's decision will be 

reviewed immediately by a District Court judge, and the arrestee will have the benefit of 

counsel to plead his or her case. This practice properly addresses the constitutional 

concerns.6 

The changes adopted by the majority today will assuredly alter the Commissioner 

hearing from an informal process into a mini-trial, all of which can be repeated again before 

6 The majority cites, at length, the language in Richmond I, 2012 WL at * 11-12, in 
which this Court wrote about the potential for defendants to lose their liberty in a 
Commissioner hearing and the potential benefit of counsel for defendants in that process. 
I do not disagree that counsel could be of assistance at a Commissioner hearing, but the 
question is not whether assistance would be beneficial, but rather whether it is 
constitutionally compelled. Moreover, the concerns expressed in the earlier iteration of this 
case came at a time when a defendant did not have the right to counsel at a bail review 
hearing in District Court. At that point, defendants could spend "weeks, if not many 
months," incarcerated prior to trial without having had counsel argue on their behalf. That 
concern is no longer present under current Maryland law. 
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a District Court judge within 24 hours if the outcome is not favorable to the defendant,? I 

fear that these changes will prolong-not diminish-the time a defendant spends in custody 

prior to bail review by the District Court. I agree with the State that the Commissioner 

hearing, as it now stands, is "straightforward, guided by rule, and of limited duration," 

typically occurring "in the absence of opposing counsel" and under rules that "provide 

adequate substitute procedural safeguards." I would hold that such a proceeding does not 

violate procedural due process under Article 24 of the Maryland Declaration of Rights. 

Judges Harrell and Adkins have authorized me to state that they join in the views 

expressed in this dissenting opinion. 

7 The State notes that the General Assembly considered a multitude of factors in 
deciding not to require counsel at the initial hearing stage. These include the high monetary 
cost, the logistical and practical difficulties inherent in providing counsel at that early of a 
stage, concerns of public safety, and "the fact that many arrestees are released at this stage, 
without assistance of counsel." 
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