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Judge May Own Building Leased to Lawyer and Hear Cases Involving Tenant;
May Negotiate Lease and Collect Rents

INn1976, shortly after youbecame ajudge, youinquired of this Committee concerning the propriety
of your continuing to own the office building in which your former law office was located, and your lessng
the building to a member of the X County Bar who does on occasion appear before you as an atorney.
Y ou explained that the building was especidly equipped for use as law offices, and that it could not be
converted for other purposes without alarge expenditure of money. Y ou further informed the Committee
that should you be unsuccessful in the dection for your judicid officein 1978, you would be required to
reoccupy the building for the practice of law. Findly, you asked whether youmust relinquish ownership of
thisbuilding if ected in 1978 to afull teem asa... judge.

This Committee responded to your request by [Opinion Request No. 1976-11]. In that Opinion,
westated that there was no specific provisoninthe Maryland Canons or Rulesof Judicia Ethicsprohibiting
the ownership of rental property by a judge. We referred to Canon 5C(2) of the American Bar
Association’s Code of Judicid Ethicsproviding that a judge may hold and manage investments, including
rea estate, as long as this does not tend to reflect adversely on hisimpartidity, interfere with the proper
performance of hisjudicid duties, exploit hisjudicid postion, or involve him in frequent transactions with
persons likely to come before him in court. The Committee pointed out that Maryland Canon XXI1V isin
the same spirit, dthough real estate is not specificdly mentioned. We concluded by dtating that your
ownership of the building and leasing it to amember of the X County Bar, under the circumstances set
forth, would not violate the Maryland Canons or Rules.

In[OpinionRequest No. 1976-11], the Committee declined to rule uponyour continued ownership
and leasing of the building if you were dected to a full judicid term in 1978, pointing out that this was a
future factua Stuation which may not arise.

In 1979, you again wrote to this Committee concerning the ownership and leasing of the office
building. Y ou stated that you had been dected to afull term asa ... judge and that you continued to own
the building and rent it to the same member of the X County Bar. Y ou also advised us that the lessee had
subleased a portion of the building to another member of the X County Bar. You asked whether,
consdering your eectionand, consequently, the lack of any necessity for you to reoccupy the building for
the practice of law, you could continue to own it and lease it to a member of the X County Bar. You dso
asked whether you should disgudify yoursdf from cases in which the lessee appears as an attorney.
Additiondly, inlight of some of the language in[Opinion Request Nos. 1976-11 and 1975-06], aquestion
wasraised asto whether you personally could negotiate the lease and collect the rent, or whether youwere
required to employ ared estate agent for these purposes.

The Committee, by its Secretary, ordly responded that your eection did not require a different
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conclusionthanset forthin[OpinionRequestNo. 1976-11], and that, therefore, you could continue to own
the building, rent it toamember of the X County Bar, and preside over cases in which the lessee appears
asanattorney. The Committeeal so indicated that it was not necessary for youto employ areal estate agent
to negotiate the lease or collect the rent.

The purpose of this letter is to formalize in writing the oral advice previoudy given to you.
Furthermore, we believe that some of the language in [Opinion Request Nos. 1976-11 and 1975-06]
should be dlarified.

Your eectionto aful termasa... judge doesnat, logicdly, require any change inthe Committeg’ s
ruling in [Opinion Request No. 1976-11]. It istrue that, because of the eection, one of your reasonsin
1976 for wanting to continue ownership of the property hasdisappeared. However, the possibility that you
might need to reoccupy the building for the practice of law was not the badis of our ruling in [Opinion
Request No. 1976-11]. Instead, the reasons for the Committee' s positionwerethat the Maryland Canons
and Rules of Judicid Ethics do not prohibit the ownership of rental red estate by ajudge, that ajudge is
permitted to invest inreal estate aslong asit does not reflect adversaly onhisimpartidity, interferewiththe
performanceof judicid duties, exploit hisjudicia positionor invalve iminfrequent transactions withthose
coming before him, and that a mere landlord-tenant relationship with an attorney who practices before a
judgeisnat in violation of the Canons and Rules.

Regarding the matter of employing ared estate agent to negotiate a lease for the building and to
collect the rent, there is language in [Opinion Request Nos. 1976-11 and 1975-06], which, taken out of
context, might appear to requirethis. [OpinionRequest No. 1976-11] states “that ajudge should take no
active part in the management of real estate in which he has an interest and that this prohibition would
extend to his participation in negotiations looking toward asde or other digpostion.” [Opinion Request
No. 1975-06] contains essentidly the same language. However, both opinions go on to citelnre Foster,
271 Md. 449, 318 A. 2d 523 (1974). See dso [Opinion Request No. 1977-06].

In the Foster case, the Court of Appedls did not hold that the Canons and Rules absolutely
prohibited any degree of persond participation by ajudge inthe management of invesment red etate or
in negotiations for its acquidtion or disposition. Rather, the Court upheld a flexible standard, based upon
the circumstances and the extent of the judge' s involvement. Thus, the Court stated (271 Md. at 475): “In
amogt every case of this sort, there is no litmus test, but rather an elagtic standard based on questions of
degree.” And the Court pointed out (id. at 474): “It would seemthat as regards investments in redl estete,
the critical question iswhether ajudge can maintain alow profile.”

Aswe undergtand it, the investment real estate whichyou own consists of one amdl office building,
presently designed and equipped exclusively for use as alaw office, formerly used by youas alaw office,
and now rented to one lawyer who has subleased a portionto another lawyer. Under these circumstances,
wedo not believe that your persondly negotiating the lease or collecting the rent would congtitute anything
more than aminima degree of involvement inthe management of redl estate. As such, your activity would
not violate the Canons or Rules.
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