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Appellant Carrington Sturgis was convicted by a jury in the Circuit Court for
Baltimore City of first-degree murder, use of a firearm in the commission of a crime of
violence, possession of an illegal firearm, and conspiracy to wear and carry a handgun in
the open.! Appellant presents six questions for our review, which we have rephrased as
follows:

1. Did the court abuse its discretion in refusing to ask voir dire
guestions about whether members of the venire were biased
against appellant out of frustration for having to return for a
second day of jury selection and whether members of the
venire were afraid to answer questions in appellant’s presence?

2. Did the court err in admitting testimony that a police officer
knew appellant and that one of the witnesses knew appellant
from selling drugs because such testimonies were inadmissible
“prior bad acts” evidence?

3. Did the court err in allowing a witness to testify as to
appellant’s middle name because the purported basis for that
witness’s knowledge was appellant’s driver’s license that the
court excluded from evidence?

4. Was the evidence legally sufficient to sustain appellant’s
convictions?

5. Did the court abuse its discretion in failing to address
appellant’s request to discharge counsel?

6. Did the court deny appellant’s right to be present at trial
proceedings and his right to counsel of choice by granting
counsel’s motion to withdraw without holding a hearing?

We shall affirm on all counts.

1 Appellant was convicted in a joint trial with co-defendant Frank Barnett whose separate
appeal was also before this Court. See Barnett v. State, No. 499, Sept. Term 2018.
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l.

Appellant was indicted by the Grand Jury for Baltimore City on charges of first-
degree murder; use of a firearm in the commission of a crime of violence; wear, carry, and
transport of a handgun; possession of an illegal firearm; conspiracy to wear, carry, and
transport a handgun in the open; conspiracy to commit murder; and conspiracy to use a
firearm in the commission of a crime of violence. Following an eight-day trial, the jury
convicted appellant of of first-degree murder; use of a firearm in the commission of a crime
of violence; possession of an illegal firearm; wear, carry, and transport of a handgun; and
conspiracy to wear and carry a handgun in the open. For sentencing purposes, the court
merged appellant’s conviction for wear, carry, and transport of a handgun into the
conviction for use of a firearm in the commission of a crime of violence. The court
sentenced appellant to a term of incarceration of life imprisonment for first-degree murder;
twenty years (first five years without parole) for use of a firearm in the commission of a
crime of violence; ten years (first five years without parole) for possession of an illegal
firearm; and three years for conspiracy to wear, carry, and transport a handgun in the open,
all consecutive to the life sentence.

The following facts were presented at trial. Late at night on July 9 or early in the
morning of July 10, 2016, William Johnson was shot and killed at the home of Charlene
Davis. Mr. Johnson, Ms. Davis, and three other individuals were at the house using drugs.
Two men entered Ms. Davis’s house and argued with and physically assaulted Mr.

Johnson, and then one of the men fatally shot him.
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Appellant first engaged counsel from the Office of the Public Defender to represent
him and subsequently retained private counsel. On November 18, 2016, private counsel
entered her appearance on appellant’s behalf. On May 11, 2017, private counsel sent a
letter to appellant’s last known address notifying him of her intent to withdraw from
representation. On June 1, 2017, private counsel filed a motion in the Circuit Court to
strike her appearance, indicating to the court that she wished to withdraw because appellant
had “not complied with the terms of the agreement for counsel to represent him and . . .
ha[d] been confrontational with counsel on various occasions.” Appellant sent a letter to
the court and the State on June 15, 2017 indicating that he was proceeding pro se.? The
State received the letter on June 28, 2017 and forwarded it to appellant’s private counsel.
The court struck private counsel’s appearance by an order signed on July 7, 2017.3 Three
weeks later, at a hearing on July 28, 2017, the assistant public defender whom appellant
initially engaged entered his appearance on behalf of appellant. During this hearing,
appellant claimed that he was unaware that his private attorney had withdrawn. The public
defender represented appellant at trial.

During jury selection, a water main break forced the court to adjourn early and
resume the following day. This led some jurors to express frustration with having to return

for a second day. On the following day, defense counsel requested that the court ask a voir

2 In the letter, appellant asked for a written transcript of witness statements because he
could not listen to them and stated that he had “no proper representation to assist” him.

3 The record is unclear as to whether the trial judge that signed the Order granting private
counsel’s motion to withdraw received appellant’s letter. The July 28, 2017 hearing
occurred in front of a different judge, who had a copy of the letter.

3



— Unreported Opinion —

dire question about whether the events of the previous day had biased members of the jury
pool towards appellant. The court, citing its prior similar experiences, refused to ask the
question, reasoning that doing so could create bias where none existed. Separately, two
female members of the jury pool expressed to the court apprehension about answering
questions in appellant’s presence. The court voir dired one of the jurors who expressed
this concern but refused to ask the entire venire if it shared the same concern because, as
with the question about events of the previous day, the court believed that doing so might
create bias where none existed.

At trial, Ms. Davis and the other eyewitnesses to Mr. Johnson’s murder provided
detailed accounts of the incident. The witnesses all admitted to using drugs habitually and
on the night in question. Ms. Davis was the only eyewitness who testified that she knew
appellant and his co-defendant. On cross-examination of Ms. Davis by counsel for
appellant’s co-defendant, Ms. Davis testified that she knew appellant “from drug
transactions on the street and through people that I know.” Defense counsel for appellant
objected to this statement, and the court overruled the objection.

During direct examination of Detective Andre Parker, whom Ms. Davis approached
on the street on the morning after the shooting, the State asked Detective Parker whether
he knew appellant. Detective Parker testified that when Ms. Davis told him about the
incident and mentioned appellant’s name, he knew about whom she was talking. When
the State asked Detective Parker if that person was in the courtroom, counsel for appellant’s

co-defendant objected, and the court overruled the objection.
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During direct examination of Detective Brian Lewis, the primary detective on the
case, the State tried to lay the evidentiary foundation to admit into evidence a copy of
appellant’s driver’s license. The State asked Detective Lewis if he had reviewed
appellant’s driver’s license, and he testified that he had. The State then showed Detective
Lewis a copy of the license and asked him if he recognized it. Appellant’s counsel and
counsel for appellant’s co-defendant objected on the grounds that the license was hearsay,
and the court sustained the objection as follows:

“[THE STATE]: Detective Lewis . . . [c]ould you take a look
at this and let me know if you recognize it, first of all?

[DETECTIVE LEWIS]: Sure. Yes.
[THE STATE]: And what do you recognize it to be?
[DETECTIVE LEWIS]: A Maryland—

[CO-DEFENDANT’S COUNSEL]: Objection, can we
approach?

*k*k

[CO-DEFENDANT’S COUNSEL]: I think the bulk of it’s
hearsay.

* )%k

THE COURT: [Appellant’s counsel] just joined . . ..
**%k%
[THE STATE]: This is a physical object—

THE COURT: Yes.
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[THE STATE]: . . . that Detective Lewis personally examined
and recovered. It is also a public record of information
maintained by the Motor Vehicle Administration—

THE COURT: Relevance?

[THE STATE]: It’s both relevance to [appellant’s] . . .

appearance as well as information about his height and his
name.

**k*x

THE COURT: [Appellant] just . . . accurately testified, in fact,
to the height and his name.

[THE STATE]: That’s true, Your Honor, but this . . .
corroborates that testimony.

THE COURT: Okay. The objection is sustained. Thank you.”

The State then asked Detective Lewis to state appellant’s full name. Defense
counsel objected on the grounds that Detective Lewis’s basis of knowledge was appellant’s
driver’s license that the court had not admitted into evidence; the court overruled the
objection as follows:

“THE COURT: . .. I’m going to guess that he’s going to say
the basis of knowledge is the driver’s license.

**k%x
[THE STATE]: I’m sure there’s many bases.
THE COURT: Yes.

Thank you. The objection is overruled. He may answer the
question.”
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Detective Lewis then stated appellant’s full name.*

After his conviction, appellant filed a motion for new trial. Appellant argued that
there was insufficient evidence to support his convictions and that he was denied his
constitutional right to counsel of his choice when the court struck his private attorney’s
appearance without holding a hearing. At appellant’s sentencing hearing on April 9, 2018,
appellant presented along with the motion for new trial a letter dated January 31, 2018 from
the Office of the Public Defender indicating that they had forwarded a request from
appellant for a panel attorney to his former private counsel and identifying her erroneously
as appellant’s trial attorney.® Defense counsel argued that the letter showed that appellant
wanted his former private counsel to represent him and that the court order striking her
appearance before trial therefore denied appellant’s right to counsel of his choice.® The
court denied the motion for new trial.

The court imposed sentence as stated above, and this timely appeal followed.

4 Detective Lewis testified incorrectly that appellant’s middle name is “James,” but it is
actually “Joshua.”

% Because appellant’s private counsel accepts panel cases from the Office of the Public
Defender, the Office might have believed mistakenly that she still represented appellant.

® During this part of the hearing, the court stated erroneously that the letter was sent before
trial. The letter was sent during trial, which occurred on the following dates: January 22,
23, 25, 26, 29, 30, and 31 and February 1, 2018.

7
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.

Before this Court, appellant presents six questions for our review. He first argues
that the trial court erred by refusing to ask his purported voir dire questions about whether
events on the first day of jury selection had biased members of the jury pool against him
and whether members of the jury pool were afraid to answer questions in appellant’s
presence. In his view, the question regarding events of the previous day was necessary to
determine if members of the venire could not serve impartially because they would direct
their frustration with having to return to court for a second day at appellant. He contends
similarly that a voir dire question asking members of the venire if they were nervous about
answering questions in front of appellant was necessary to eliminate potential bias.

Second, appellant argues that the testimony of Ms. Davis and Detective Parker as to
how they knew appellant amounted to inadmissible “prior bad acts” evidence. In
appellant’s view, the testimony of both witnesses was used to establish his propensity to
act in accordance with his prior behavior, which he argues is prohibited by Maryland Rule
5-404(b).

Third, appellant contends that the court erred by allowing Detective Lewis to testify
as to appellant’s middle name because his basis of knowledge was appellant’s driver’s
license, which the court had excluded from evidence. Appellant argues that the court
excluded the driver’s license because it was inadmissible hearsay and rejected properly the
State’s argument that the driver’s license fell within the “public records” exception to
hearsay under Rule 5-803(b)(8). Appellant maintains, however, that the court abused its

discretion by allowing Detective Lewis to testify based on this excluded evidence.

8
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Fourth, appellant argues that the evidence against him was insufficient to sustain the
jury’s verdict. Appellant contends that Ms. Davis, who was the State’s crucial witness
because she allegedly knew appellant and his co-defendant before the murder, was not
credible because of her past substance abuse, including on the night of the incident. He
also argues that Ms. Davis had a motive to kill Mr. Johnson. Regarding the other witnesses,
he argues that they also lacked credibility because of their histories of substance abuse.
Consequently, in appellant’s opinion, the eyewitness testimony was too incredible to
establish his guilt beyond a reasonable doubt.

Fifth, appellant argues that the court addressed improperly his request for new
counsel to represent him at sentencing. Appellant contends that both the January 31, 2018
letter from the Office of the Public Defender and the February 9, 2018 motion for new trial
“sufficed to trigger the court’s duty” to inquire into appellant’s reasons for wishing to
obtain new counsel. The court therefore abused its discretion, he argues, by disregarding
the letter and denying the motion without making an inquiry.

Finally, appellant argues that the court’s decision to grant his private attorney’s
motion to strike her appearance without a hearing violated his Sixth Amendment right to
be present at trial and to counsel of his choice. In appellant’s view, Maryland Rule 4-
214(d), which allows defense counsel to withdraw appearance in writing if written notice
is provided to the defendant, cannot be read to allow a court to strike an attorney’s
appearance without a hearing. He contends that the constitutional right of a defendant to
be present at trial guaranteed by Rule 4-231 required the court to hold a hearing before

granting the motion.
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In response, the State first contends that appellant’s objection to the court’s failure
to ask his proffered voir dire questions is not preserved for our review. The State argues
that appellant’s initial objection was related to an issue central to the composition of the
jury because appellant’s proffered questions related to biases that might have emerged
during jury selection. By failing to renew the objection once the jury was empaneled, the
State concludes, appellant waived his right to appeal the issue. Even if the objection was
preserved, the State argues, the court did not abuse its discretion because it determined
properly that the questions might have created rather than cured bias in the jury pool.

Second, the State argues that the testimony of Ms. Davis and Detective Parker as to
how they knew appellant was admissible for the purpose of identifying him, which is a
permissible use of prior acts evidence under Rule 5-404(b). The State argues that
appellant’s objection to Detective Parker’s testimony was not preserved for appeal because
only counsel for his co-defendant raised the objection. If, however, the objection was
preserved, the State contends that Detective Parker and Ms. Davis merely provided
evidence probative of their relationship with appellant. In the State’s view, even if this
evidence was admitted improperly, appellant was not unfairly prejudiced because the
information conveyed—that appellant was involved in drug transactions and known to
police—did not paint appellant in a more unfavorable light compared to his co-defendant
and the eyewitnesses, who all admitted to similar conduct. Therefore, the State argues, any
error was harmless beyond a reasonable doubt.

Third, the State argues that the court properly allowed Detective Lewis to testify as

to appellant’s full name. In the State’s view, the court excluded the driver’s license not

10
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because it was hearsay but because it was cumulative. The driver’s license was not hearsay,
the State argues, because a driver’s license given by a defendant to a police officer is an
implied assertion by the defendant of the information on the license. Moreover, the State
maintains that a person’s name is not hearsay. Therefore, in the State’s view, the court did
not err in allowing Detective Lewis to testify as to appellant’s middle name because neither
his basis of knowledge nor his testimony itself was hearsay.

Fourth, the State argues that there was sufficient evidence to convict appellant. The
State contends (1) that a single witness’s testimony is legally sufficient and (2) that it is the
role of the jury to weigh a witness’s credibility. The State also argues that other witnesses
corroborated Ms. Davis’s testimony. Therefore, the State concludes, the evidence was
sufficient.

Fifth, the State argues that the court did not abuse its discretion by denying
appellant’s motion for new trial and not granting appellant’s request for new counsel. The
State concedes that a court has a duty to inquire into the reasons for a defendant’s desire to
obtain new counsel at sentencing. The State argues, however, that the motion for new trial
and the January 31, 2018 letter did not express appellant’s present dissatisfaction with
counsel and thus did not trigger the required inquiry. Instead, the State argues, these
documents expressed appellant’s retrospective discontent with having to engage his first
attorney, whom he replaced with private counsel until she withdrew her representation,
before trial began. Even if the circumstances were sufficient to trigger the court’s inquiry,
the State argues that the court gave appellant an opportunity to be heard regarding his

reasons for seeking a new trial and new representation before sentencing. The State

11
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concludes that the court exercised its discretion properly in assessing and rejecting the
motion for new trial and appellant’s supposed dissatisfaction with counsel.

Finally, the State contends that appellant was not denied his right to counsel of his
choice and to due process. The State argues that appellant had no right to be represented
by privately retained counsel who no longer wished to represent him. The State also argues
that Rule 4-214(d) does not conflict with the right of a defendant to be present at trial in
Rule 4-231. The State contends that, if Rule 4-214(d) required a hearing before ruling on
a motion to strike appearance, it would render superfluous the requirement that the court
hold a Rule 4-215 hearing after a motion to strike appearance is granted because both
matters could be handled in a single hearing. Therefore, the State argues, the court did not
err in granting the motion to strike the appearance of appellant’s private counsel without a

hearing.

II.

We begin by addressing appellant’s issue of the proposed voir dire questions and
hold that the court did not err by refusing to ask the voir dire questions proffered by
appellant. We first determine if this issue is preserved on appeal. An objection to a court’s
refusal to ask a voir dire question is preserved for appellate review even if it is not renewed
after the jury is empaneled. State v. Stringfellow, 425 Md. 461, 469 (2012). Appellant
objected to the court’s failure to ask his purported voir dire questions. Although he did not

renew his objection when jury selection ended, the issue is preserved.

12
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We review the court’s decision not to ask appellant’s proffered voir dire questions
for abuse of discretion. Pearson v. State, 437 Md. 350, 356 (2014). We will not disturb
the decision of the court unless we find that the voir dire questions were “not reasonably
sufficient to test the jury for bias, partiality, or prejudice.” Washington v. State, 425 Md.
306, 314 (2012). Because Maryland employs “limited voir dire,” a court “need not ask a
voir dire question that is ‘not directed at a specific [cause] for disqualification.”” Pearson,
437 Md. at 357 (alteration in original) (quoting Washington, 425 Md. at 315).

We hold that the court did not abuse its discretion in refusing to ask appellant’s
proffered voir dire questions about bias associated with events of the previous day and
about discomfort with answering questions in appellant’s presence. Regarding the question
about bias associated with coming for a second day of jury selection, the court observed
that it is not unusual for people to express frustration with a long jury selection process.
Regarding the question about discomfort with answering questions in appellant’s presence,
the court expressed concern that such a question would create fear of appellant where none
existed previously and would entice potential jurors to state that they had such discomfort
to avoid serving on the jury. The court did not abuse its discretion in declining to ask these
questions.

We next address appellant’s claim that the court erred in admitting “prior bad acts”
evidence. We address first appellant’s argument that the testimony of Detective Parker is
not preserved for appeal. An evidentiary objection is preserved ordinarily for appeal only
if it is raised by the party appealing the objection. Williams v. State, 216 Md. App. 235,

254 (2014). In the case of Detective Parker’s testimony, appellant’s counsel did not object

13
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to the testimony; only counsel for appellant’s co-defendant objected. The issue of
Detective Parker’s testimony is not preserved for our review.

We review the court’s decision to admit Ms. Davis’s testimony for abuse of
discretion. State v. Simms, 420 Md. 705, 725, 737 (2011). Evidence is admissible if it is
relevant. Rule 5-402. Even if evidence is relevant, a court can exclude that evidence if the
danger of unfair prejudice substantially outweighs its probative value. Rule 5-403. Rule
5-404(b) governs the admissibility of “prior bad acts” evidence, reading as follows:

“Evidence of other crimes, wrongs, or other acts . . . is not

admissible to prove the character of a person in order to show

action in conformity therewith. Such evidence, however, may

be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, common scheme or plan,

knowledge, identity, or absence of mistake or accident.”
(Emphasis added). “Prior bad acts” evidence is admissible when offered for a permissible
use under Rule 5-404(b) and if the danger of unfair prejudice does not substantially
outweigh its probative value.

We hold that the court did not abuse its discretion in admitting Ms. Davis’s
testimony about how she knew appellant. The State offered the evidence of appellant’s
involvement in drug transactions to establish that Ms. Davis could identify appellant. The
evidence was admissible because it was offered for a permissible use under Rule 5-404(b)
and highly probative of how Ms. Davis knew appellant. Although the testimony was
prejudicial because it implicated appellant in prior “drug transactions,” we agree with the

State that it was vague enough to limit any unfair prejudice; for example, the testimony did

not specify the role appellant played in these “drug transactions.” The court therefore did

14
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not abuse its discretion by admitting Ms. Davis’s testimony and concluding that the danger
of unfair prejudice of this testimony did not substantially outweigh its probative value.

We next address whether the court erred in allowing Detective Lewis to testify as
to appellant’s middle name because this testimony was inadmissible hearsay. Hearsay is
an out-of-court statement offered to prove the truth of the matter asserted and is not
admissible unless it falls under a specified exception. Rules 5-801-5-803. A statement by
the party against whom the statement is offered is an exception to the hearsay rule. Rule
5-803(a). We review de novo a court’s decision to exclude evidence as hearsay or admit it
under a hearsay exception. Gordon v. State, 431 Md. 527, 538 (2013). We review for clear
error the factual findings underpinning the court’s legal conclusion. Id.

A person’s name is not hearsay. Webster v. State, 221 Md. App. 100, 117-18
(2015). Moreover, information on a defendant’s driver’s license is admissible if the trial
court finds that there is sufficient evidence for the jury to “reasonably conclude that the
defendant unambiguously adopted” as an admission the information on the license.
Gordon, 431 Md. at 547 (quoting Blackson v. United States, 979 A.2d 1, 8 (D.C. 2009)).
In Gordon, 431 Md. at 530, a detective testified that he had “personal knowledge” of the
defendant’s age because the defendant had shown his license at the detective’s request.
The Court of Appeals upheld the admissibility of this testimony because the information
on the license qualified under the hearsay exception for statements of a party-opponent.
The Court concluded that the defendant’s act of showing the detective his license was
sufficient evidence from which a jury could reasonably find that he made an adoptive

admission of the information. Id. at 545, 548—-49.

15
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We hold that the court did not err in admitting Detective Lewis’s testimony.” The
court concluded correctly that appellant’s middle name was not hearsay. Even if it was
hearsay, the court had sufficient evidence to decide that the jury could conclude that
appellant made an adoptive admission of the full name on his license. The evidence was
offered by the State as a statement of appellant, thus placing it within the hearsay exception
in Rule 5-803(a)(2). There is no evidence that appellant disputed that he showed Detective
Lewis the license. Therefore, even if the testimony about appellant’s name was
inadmissible hearsay, the court did not err in admitting it into evidence.

We next address whether the evidence was legally sufficient to sustain appellant’s
convictions and hold that it was. We review the evidence in the light most favorable to the
prosecution and will hold it legally sufficient if “any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443
U.S. 307, 319 (1979); Derr v. State, 434 Md. 88, 129 (2013). Questionably credible
evidence is not legally insufficient. See Bailey v. State, 16 Md. App. 83, 97-102 (1972).
While the testimony of Ms. Davis and other witnesses was not highly credible given their
admitted drug use on the night of the incident, the events of that night were corroborated
by each eyewitness. We hold that the conviction was based on legally sufficient evidence.

We next turn to whether the court addressed improperly appellant’s request for new

counsel to represent him at sentencing. Both parties agree that Rule 4-215(e), which

”We do not resolve the disagreement between appellant and the State about whether the
court excluded properly the driver’s license as hearsay because it is irrelevant to this
analysis.

16
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governs a defendant’s request to discharge counsel pre-trial,® does not apply because
appellant’s request was made after trial began. See State v. Brown, 342 Md. 404, 412, 417
(1996) (recognizing that a defendant’s right to substitute counsel or proceed pro se “is
limited after trial has begun” and that after trial has begun, Rule 4-215 is inapposite).
Nonetheless, the court retains discretion to decide after trial begins whether dismissal is
appropriate. See id. at 417-18. We review the court’s decision not to dismiss counsel for
abuse of discretion. Id. at 431.

There are no magic words that a defendant must utter to obtain the court’s review
of a request to dismiss counsel; the request is initiated if the court could “reasonably
conclude” that the defendant wishes to obtain new counsel or proceed pro se. State v.
Taylor, 431 Md. 615, 632 (2013). The Court of Appeals has suggested multiple factors to
consider when deciding to grant a request to dismiss counsel: (1) the merits of the request,

(2) the “quality” of current counsel’s representation, (3) the potential “disruptive effect” of

8 Rule 4-215(e) reads in part as follows:

“If a defendant requests permission to discharge an attorney
whose appearance has been entered, the court shall permit the
defendant to explain the reasons for the request. If the court
finds that there is a meritorious reason for the defendant’s
request, the court shall permit the discharge of counsel;
continue the action if necessary; and advise the defendant that
if new counsel does not enter an appearance by the next
scheduled trial date, the action will proceed to trial with the
defendant unrepresented by counsel. If the court finds no
meritorious reason for the defendant’s request, the court may
not permit the discharge of counsel without first informing the
defendant that the trial will proceed as scheduled with the
defendant unrepresented by counsel if the defendant discharges
counsel and does not have new counsel.”

17
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dismissal, (4) timing, (5) the status of the proceedings, and (6) the defendant’s prior
requests for new counsel. Brown, 342 Md. at 428. Importantly, “the longer the defendant
waits to request discharge of counsel, the stronger the rationale must be to warrant
counsel’s dismissal.” 1d. at 429.

It is not clear that the court could have reasonably concluded that appellant wanted
to obtain new counsel. Appellant makes clear in his motion for new trial that he was
frustrated that his private attorney withdrew from representation before trial but does not
express dissatisfaction with the representation he received from the Office of the Public
Defender during trial. The January 31, 2018 letter—which mistakenly identified his
private counsel as his trial attorney—might have been an expression of this frustration.

Assuming arguendo that appellant did express a desire to obtain new counsel, we
hold that the court did not abuse its discretion because the court provided appellant an
opportunity to express his wishes at his April 9, 2018 sentencing hearing. Appellant
provided no compelling reasons to the court for waiting until his sentencing hearing to
bring to the court’s attention his desire to discharge his public defender or for delaying the
proceedings so that he could seek new representation or proceed pro se. Thus, even though
the court did not give specific reasons for denying the motion for new trial and not granting
appellant’s request for new counsel, it did not abuse its discretion in doing so.

Finally, we address appellant’s argument that the court denied his right to be present
at trial and to counsel of choice by granting his private attorney’s motion to withdraw
without a hearing. Appellant argues that his constitutional rights were violated when he

was not notified of his private attorney’s motion to withdraw or permitted to attend a

18
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hearing prior to the motion being granted. Whether a defendant has a constitutional right
to be present at a particular stage of his trial is a legal question that we review de novo. See
United States v. Gomez, 67 F.3d 1515, 1528 (10th Cir. 1995). We review de novo an
interpretation of the Maryland Rules. Pinkney v. State, 427 Md. 77, 88 (2012).

Rule 4-214(d) governs the withdrawal of the appearance of counsel and states as
follows:

“A motion to withdraw the appearance of counsel shall be
made in writing or in the presence of the defendant in open
court. If the motion is in writing, moving counsel shall certify
that a written notice of intention to withdraw appearance was
sent to the defendant at least ten days before the filing of the
motion. If the defendant is represented by other counsel or if
other counsel enters an appearance on behalf of the defendant,
and if no objection is made within ten days after the motion is
filed, the clerk shall strike the appearance of moving counsel.
If no other counsel has entered an appearance for the
defendant, leave to withdraw may be granted only by order of
court. The court may refuse leave to withdraw an appearance
If it would unduly delay the trial of the action, would be
prejudicial to any of the parties, or otherwise would not be in
the interest of justice. If leave is granted and the defendant is
not represented, a subpoena or other writ shall be issued and
served on the defendant for an appearance before the court for
proceedings pursuant to Rule 4-215.”

Maryland Rule 4-231 addresses the defendant’s right to be present, providing as
follows:
“(a) When presence required. A defendant shall be present
at all times when required by the court. A corporation may be
present by counsel.
(b) Right to be present—Exceptions. A defendant is entitled

to be physically present in person at a preliminary hearing and
every stage of the trial, except (1) at a conference or argument

19
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on a question of law; (2) when a nolle prosequi or stet is entered
pursuant to Rules 4-247 and 4-248.”

It does not appear that Maryland courts have addressed the question of whether a
defendant has the constitutional right to be present when the trial court considers and rules
on defense counsel’s motion to withdraw from the case. It is bedrock law that “a defendant
Is guaranteed the right to be present at any stage of the criminal proceeding that is critical
to its outcome if his presence would contribute to the fairness of the procedure.” Kentucky
v. Stincer, 482 U.S. 730, 745 (1987) (emphasis added); see United States v. Gagnon, 470
U.S. 522, 526 (1985) (per curiam) (“[A] defendant has a due process right to be present at
a proceeding ‘whenever his presence has a relation, reasonably substantial, to the fulness
of his opportunity to defend against the charge.’” (quoting Snyder v. Massachusetts, 291
U.S. 97, 106 (1934))). The right to be present protects a defendant’s right to confront
witnesses and his rights under the Due Process Clause of the Fifth Amendment. Gagnon,
470 U.S. at 526.

In Maryland, a criminal defendant has both a common law and a constitutional right
to be present at all critical stages of the trial. State v. Hart, 449 Md. 246, 264 (2016). These
rights are implemented by Rule 4-231 and “vindicate[] two primary interests: enabling the
defendant to assist in the presentation of a defense, and ensuring the appearance of fairness
in the execution of justice.” Pinkney v. State, 350 Md. 201, 209 (1998) (internal citations
omitted).

The question we must decide is whether, in the case before us, appellant was

deprived of his right to be present at a critical stage of the trial. Federal courts and our
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sister state courts have considered the issue. Most of these courts have held that ordinarily
a defendant does not have the constitutional right to be present when the court rules on a
motion to withdraw as counsel or meets with defense counsel to discuss withdrawal. When
the only issue to be determined is the withdrawal of counsel, the matter arises pre-trial, and
no substantive matters are discussed or considered; the stage of the proceeding is not
considered “critical.” See e.g., Hale v. Gibson, 227 F.3d 1298 (10th Cir. 2000); Green v.
Johnson, 116 F.3d 1115 (5th Cir. 1997); United States v. Oles, 994 F.2d 1519 (10th Cir.
1993); Shankles v. Director, TDCJ-1D, 877 F. Supp. 346 (E.D. Texas 1995); Smith v. State,
724 So. 2d 280 (Miss. 1998). But see Bradley v. Henry, 510 F.3d 1093 (9th Cir. 2007);
People v. Cardenas, 411 P.3d 956 (Colo. App. 2015).

In Hale v. Gibson, 227 F.3d 1298, 1311-12 (10th Cir. 2000), the United States Court
of Appeals for the Tenth Circuit held that a meeting outside of the presence of the defendant
between defense counsel and the court regarding defense counsel’s application to withdraw
did not violate the defendant’s constitutional right to be present. The defendant was not
“notified of or permitted to attend the hearing,” but the court noted that there was no
evidence that the court and defense counsel discussed “the substantive charges” against the
defendant or the truth of the underlying conflict between defense counsel and the
defendant. Id. The meeting “did not impinge on [the defendant’s] opportunity to defend
against the charges against him or affect the fairness of the entire trial” and therefore did
not amount to a constitutional violation. Id. at 1312.

Similarly, in United States v. Oles, 994 F.2d 1519, 1525 (10th Cir. 1993), the United

States Court of Appeals for the Tenth Circuit held that the defendant’s absence from a
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preliminary hearing where the trial court considered whether court-appointed counsel
would withdraw in favor of potential retained counsel did not violate the defendant’s due
process rights (a) because no substantive matters relating to the charges pending against
the defendant were discussed and (b) because the defendant did not establish that his
presence would have contributed to the fairness of the trial.

In contrast, the United States Court of Appeals for the Ninth Circuit held in Bradley
v. Henry, 510 F.3d 1093, 1097-98 (9th Cir. 2007) that a defendant’s rights were violated
when he was excluded from a meeting between defense counsel and the trial judge at which
the judge concluded that the defendant was unable to pay defense counsel and appointed
new counsel instead. The court concluded that “[d]ue process does not permit a judge to
decide such a question without hearing the affected party.” 1d. at 1098.

State courts that have also considered this issue have articulated two approaches to
determining when a stage of the trial is critical and the defendant’s right to be present is
implicated. The Mississippi Supreme Court advanced a case-by-case approach in Smith v.
State, 724 So. 2d 280, 310-12 (Miss. 1998). In Smith, a capital case, the defendant was
not present at a pre-trial hearing on a continuance motion at which the court allowed the
defendant’s appointed counsel to withdraw in place of his privately retained attorney. Id.
at 310. The court held that the defendant’s constitutional right to be present was not
violated because defense counsel’s motion was made well before trial and defense counsel
“made no allegations against [the defendant] which [the defendant] was entitled to defend.”

Id. at 312.

22



— Unreported Opinion —

In contrast, the Colorado Court of Appeals held that a defendant’s presence at a
hearing on defense counsel’s motion to withdraw was required based upon a reading of
Colorado Rule of Criminal Procedure 44(d). People v. Cardenas, 411 P.3d 956, 961-63
(Colo. App. 2015). Defense counsel sought to withdraw because of irreconcilable
differences of opinion with the defendant, and even though the court scheduled a hearing
on the motion, the motion was granted after defense counsel met in camera with a new
judge assigned to the case. Id. at 959-60. Colorado Rule 44(d) required a defendant to be
present at a hearing on defense counsel’s motion to withdraw and provided a specific
process for waiving such a hearing. The court concluded that it was “illogical and
untenable” to construe Rule 44(d) as requiring a defendant to be present and then
conducting “the only meaningful portion of the hearing . . . outside of his or her presence.”
Id. at 961.

We conclude that the right approach, as determined by the Mississippi Supreme
Court, is a case-by-case determination of whether a defendant was deprived of a right to
be present by considering the timing of the motion to withdraw, the facts and circumstances
surrounding the reasons for withdrawal, whether other counsel has entered an appearance,
and the nature of the discussion, if any. This approach is consistent with the language of
Maryland Rule 4-214(d). The Maryland Rule, in contrast with the Colorado Rule, does not
afford a defendant an absolute right to be present. The Maryland Rule provides two
protections for a defendant when defense counsel seeks to withdraw: (1) the defendant can
retain new counsel and file an objection to the motion to withdraw within ten days of the

filing of the motion or (2) if the defendant is unrepresented, the court can grant the motion,
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after balancing the need for judicial administrability with the due process rights of the
defendant. In either case, a participatory hearing is not required. Rule 4-231—which is
informed by the constitutional jurisprudence that the right to be present at trial is at critical
stages of the proceedings—is therefore not always implicated.

We hold that a hearing with appellant present was not required in this case.
Appellant does not dispute that his privately retained attorney followed the notice
requirement of Rule 4-214(d) properly but contends that he never received that notice. The
record before us contradicts this claim. Appellant’s private attorney represented to the
court that she sent notice to appellant and the State on May 11, 2017, and appellant sent
his letter to the court over one month later, on June 15, 2017, indicating that he was no
longer represented. The only question before us, therefore, is whether the conditions that
would require a hearing under Rule 4-214(d) were implicated here.

We conclude that they were not. First, this motion was made well in advance of
trial. Second, there is no evidence that the court and appellant’s private attorney met to
discuss the charges against him or that he was not provided an opportunity to defend against
accusations that his private attorney made. There is no evidence, for example, that the
court concluded that appellant was in fact combative or in violation of his agreement with
his private attorney when granting her motion to withdraw. Third, while other counsel did
not enter appearance on behalf of appellant before the motion to withdraw was granted,
appellant’s letter indicated that he was proceeding pro se, which triggered the requirement
under Rule 4-214(d) that a hearing be held after the motion to withdraw is granted at which

the pro se defendant is given information on the charges, advised of the desirability and
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importance of seeking counsel, and advised that appearance at trial without counsel could
constitute waiver of counsel. Appellant provides no evidence that he was denied an
opportunity to defend against the charges he faced or that the Order striking appearance
affected the fairness of the entire trial. The decision not to hold a hearing did not violate
his constitutional rights.

As to appellant’s claim that the trial court deprived him of his right to counsel of his
choice, we disagree. We hold that the Order striking the appearance of appellant’s private
attorney did not deprive appellant of his right to counsel of his choice. The Sixth
Amendment’s right to counsel is not absolute; a defendant cannot “insist on representation
by an attorney he cannot afford or who for other reasons declines to represent the
defendant.” Wheat v. United States, 486 U.S. 153, 159 (1988). Appellant’s private
attorney notified the court that she wanted to withdraw because appellant was
uncooperative and not abiding by the terms of his agreement with her. Appellant has no
right to representation from an attorney with whom he failed to cooperate, and we reject

this argument.

JUDGMENTS OF THE
CIRCUIT COURT FOR
BALTIMORE CITY
AFFIRMED. COSTS TO BE
PAID BY APPELLANT.
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