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Following a bench trial in the Circuit Court for Baltimore City, appellant April 

Gaskins was convicted of reckless endangerment and leaving a firearm in close proximity 

to an unsupervised minor in violation of Article 19, § 59-12, of the Baltimore City Code.  

The court sentenced Gaskins to a term of three years of imprisonment for reckless 

endangerment and a consecutive term of one year of imprisonment for violating the 

Baltimore City ordinance.  

In this appeal, Gaskins presents two questions for our review.  For clarity, we have 

rephrased those questions as follows:  

1. Is Article 19, § 59-12, which regulates children’s access to firearms, 
preempted by § 4-104 of the Criminal Law Article (“CR”) of the 
Maryland Code, which also regulates children’s access to firearms? 

 
2. Did the sentencing court err in imposing separate sentences for 

Gaskins’s two convictions?1 
 

For reasons to follow, we hold that CR § 4-104 does not preempt Article 19, § 59-

12, of the Baltimore City Code.  We also hold that the court did not err in imposing 

separate sentences.  Accordingly, we affirm the judgments of the circuit court. 

 
1 Gaskins formulated the questions as follows: 
 
 1.  Does the statewide statute governing [a] child’s access to 
firearms preempt the Baltimore City ordinance governing the same? 
 
 2.  Should appellant’s convictions for reckless endangerment and 
leaving a handgun loaded or unloaded in close proximity to ammunition 
where an unsupervised minor might gain access to it have merged at 
sentencing? 
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BACKGROUND 

 On August 16, 2022, Gaskins’s nine-year-old grandson shot and killed a 15-year-

old child.  The handgun used in the shooting was registered to Gaskins, who was her 

grandson’s guardian.   

 The investigators spoke to Gaskins at her home.  She informed them that the 

handgun was her personal weapon, that she normally stored the handgun on the floor of 

her bedroom closet, and that her grandson had regular access to her bedroom.  The police 

conducted a search of Gaskins’s home and discovered an empty magazine in Gaskins’s 

bedroom and two boxes of ammunition and an empty gun box in the living room.   

 Gaskins was indicted on three counts: reckless endangerment, in violation of CR § 

3-204; improper storage of a firearm, in violation of CR § 4-104; and improper storage of 

a firearm, in violation of Article 19, § 59-12, of the Baltimore City Code.   

 Under CR § 3-204, “[a] person may not recklessly . . . engage in conduct that 

creates a substantial risk of death or serious physical injury to another[.]”  Under CR § 4-

104, “[a] person may not store or leave a loaded firearm in a location where the person 

knew or should have known that an unsupervised minor has access to the firearm.”  

Under Article 19, § 59-12, “a person may not leave a loaded firearm, or an unloaded 

firearm that is in close proximity to ammunition, in any location where the person knows 

or reasonably should know that an unsupervised minor might gain access to the firearm.”   

 Following a bench trial, the circuit court found Gaskins guilty of reckless 

endangerment and of violating Article 19, § 59-12.  The court found Gaskins not guilty of 
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violating CR § 4-104 because the evidence was insufficient to show that the firearm was 

loaded when it was in the home.   

 Additional facts will be supplied as needed below. 

DISCUSSION 

I. 

 Gaskins argues that her conviction for violating Article 19, § 59-12, is invalid 

because, she says, that law was preempted by CR § 4-104, which makes it a crime to 

“store or leave a loaded firearm in a location where the person knew or should have 

known that an unsupervised minor has access to the firearm.”   

 “There are three ways in which State law may preempt local law: (1) expressly, 

(2) by conflict, or (3) by implication.”  Montgomery County v. Complete Lawn Care, Inc., 

240 Md. App. 664, 685 (2019).  Gaskins does not argue that CR § 4-104 expressly 

preempts the Baltimore City ordinance.  Consequently, the theories of preemption that 

are relevant here are conflict preemption and implied preemption.  Issues of preemption 

are reviewed de novo.  Harris v. State, 479 Md. 84, 98-99 (2022). 

A.  

 The first obstacle to a claim of preemption is CR § 4-209(b), which expressly 

permits local governments to regulate the ownership or possession of certain firearms 

“with respect to minors[.]”   

 CR § 4-209(a) states the general rule that State law “preempts the right of a 

county, municipal corporation, or special taxing district to regulate the purchase, sale, 
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taxation, transfer, manufacture, repair, ownership, possession, and transportation of: (1) a 

handgun, rifle, or shotgun; and (2) ammunition for and components of a handgun, rifle, or 

shotgun.”  CR § 4-209(b)(1)(i), however, creates an exception to that general rule: it 

states that “[a] county, municipal corporation, or special taxing district may regulate the 

purchase, sale, transfer, ownership, possession, and transportation of” a handgun, rifle, or 

shotgun and ammunition for and components of a handgun, rifle, or shotgun “with 

respect to minors[.]”  CR § 4-209(b)(1)(i).  Thus, although State law generally preempts 

local ordinances designed to regulate firearms, State law does not preempt those 

ordinances if they are specific to minors.   

 In an opinion concerning a Montgomery County bill that was virtually identical to 

Article 19, § 59-12,2 the Attorney General concluded that the statutory predecessor of CR 

§ 4-209 did not preempt the local law.  76 Md. Op. Att’y Gen’l 240, 242 (1991), 1991 

WL 626542.  The Attorney General reasoned that the Montgomery County bill 

“unquestionably is one ‘with respect to minors,’” in that “[i]t seeks to protect them 

against death and injury caused by improperly stored firearms.”  Id.  We are not bound by 

the Attorney General’s opinion,3 but we can conceive of no reasonable basis on which to 

disagree with its analysis.  Accordingly, we hold that CR § 4-209 expressly permits 

 
2 The Montgomery County legislation generally prohibited any person from 

“leav[ing] a loaded firearm . . . , or an unloaded firearm in close proximity to fixed 
ammunition, in any location where the person knows or reasonably should know that an 
unsupervised person under the age of 18 may gain access to the firearm.”  76 Md. Op. 
Att’y Gen’l 240, 240 (1991).   

 
3 See, e.g., Grant v. County Council of Prince George’s County, 465 Md. 496, 531 

(2019). 
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Baltimore City to enact a law like Article 19, § 59-12, and, therefore, that Article 19, § 

59-12, is not preempted by CR § 4-104.   

 Under Article 19, § 59-12, “a person may not leave a loaded firearm, or an 

unloaded firearm that is in close proximity to ammunition, in any location where the 

person knows or reasonably should know that an unsupervised minor might gain access 

to the firearm.”  The Baltimore City Code defines “firearm” as “any pistol, revolver, rifle, 

shotgun, short-barreled rifle, short-barreled shotgun, or other firearm, except an 

inoperable antique firearm.”  Art. 19, § 59-11(d).  By enacting Article 19, § 59-12, the 

City Council of Baltimore was clearly regulating the possession of a handgun, rifle, or 

shotgun with respect to minors.  Consequently, Article 19, § 59-12, falls squarely within 

the scope of CR § 4-209(b).  CR § 4-104 does not preempt Article 19, § 59-12. 

B. 

 “A local law is preempted by conflict ‘when it prohibits an activity which is 

intended to be permitted by state law, or permits an activity which is intended to be 

prohibited by state law.’”  State v. Phillips, 210 Md. App. 239, 279 (2013) (quoting 

Montrose Christian Sch. Corp. v. Walsh, 363 Md. 565, 580 (2001)).  Assuming without 

deciding that the plain language of CR § 4-209(b) is not dispositive, we hold that CR § 4-

104 did not preempt Article 19, § 59-12, by conflict.   

Gaskins argues that, because CR § 4-104 regulates the storing of loaded firearms 

and is silent as to the storing of unloaded firearms, the General Assembly intended to 

permit the storing of unloaded firearms where a child might gain access to them.  She 
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concludes, therefore, that Baltimore City’s prohibition against storing unloaded firearms 

where a child might gain access to them conflicts with CR § 4-104. 

 We find no merit to Gaskins’s argument, as it represents a fundamental 

misunderstanding of conflict preemption.  Conflict preemption does not occur merely 

because a local statute prohibits an activity that a corresponding state statute excludes 

from its coverage.  Rather, conflict preemption occurs when a local statute prohibits what 

a state statute expressly permits.  As the Court explained in City of Baltimore v. Sitnick, 

254 Md. 303 (1969): 

[A] political subdivision may not prohibit what the State by general public 
law has permitted, but it may prohibit what the State has not expressly 
permitted.  Stated another way, unless a general public law contains an 
express denial of the right to act by local authority, the State’s prohibition 
of certain activity in a field does not impliedly guarantee that all other 
activity shall be free from local regulation and in such a situation the same 
field may thus be opened to supplemental local regulation. 

 
Id. at 317. 

 In that case, a tavern owner challenged a local minimum wage law, arguing that 

the local law conflicted with a State minimum wage law, under which taverns were 

exempted from coverage.  Id. at 306-07.  The tavern owner argued that, because taverns 

were excluded from the State law, the General Assembly intended that taverns be free of 

regulation.  Id.  The Court rejected that argument, ruling that “the more logical deduction 

is that the State exemption amounts to no regulation at all and accordingly leaves the 

field open for regulation at the local level.”  Id. at 324. 
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The Court reached a similar conclusion in Coalition For Open Doors v. Annapolis 

Lodge No. 622, Benevolent and Protective Order of Elks, 333 Md. 359 (1994).  In that 

case, a private club, Annapolis Lodge, challenged a local ordinance that conditioned the 

grant or renewal of alcohol licenses upon proof that the club did not discriminate on the 

basis of race, gender, religion, physical handicap, or national origin.  Id. at 361-62.  

Annapolis Lodge argued that the local ordinance conflicted with Maryland’s public 

accommodation law, which also prohibited certain forms of discrimination, but which 

excluded private clubs from its purview.  Id. at 378-79.  The Court disagreed.  Id. at 378-

83.   

The Court explained that, although a local ordinance is generally preempted when 

it prohibits an activity that is permitted by State law, “our cases have recognized a 

distinction between a state law which is intended to permit or authorize a particular 

matter and a state law which is simply intended to exempt the particular matter from its 

coverage.”  Id. at 380.  “When a state law simply excludes a particular activity from its 

coverage, our cases have not attributed to the General Assembly an intent to preempt 

local legislation regulating or prohibiting that activity.”  Id.   

After discussing Sitnick, the Court concluded that the local law challenged by 

Annapolis Lodge was not preempted by conflict: 

The language of the state public accommodations law, which excludes 
private clubs from its coverage, . . . is similar to the state minimum wage 
law involved in Sitnick, which excluded taverns from its coverage.  The 
provision of the state public accommodations law relied on by the 
Annapolis Lodge, [] does not permit discrimination by private clubs.  It 
simply excludes private clubs from the coverage of the state law.  Instead of 
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constituting an affirmative authorization to discriminate . . ., [the public 
accommodations law] merely removes private clubs from [its] scope[.] 

 
Id. at 382-83. 

 Applying those principles to the facts of this case, we hold that CR § 4-104 does 

not preempt Article 19, § 59-12, by conflict.  Like the State statutes at issue in Sitnick and 

Annapolis Lodge, CR § 4-104 does not expressly permit the activity—the storing of 

unloaded firearms where a child might gain access—that Article 19, § 59-12, prohibits.  

Rather, that activity is merely excluded from the coverage of CR § 4-104.  Because that 

exclusion does not amount to an affirmative authorization to engage in the activity 

prohibited by Article 19, § 59-12, the local ordinance and the State statute do not conflict. 

C. 

 We turn now to the issue of implied preemption.  Once again assuming without 

deciding that the plain language of CR § 4-209(b) is not dispositive, we hold that CR § 4-

104 did not preempt Article 19, § 59-12, by implication.   

 “Implied preemption concerns whether a local law ‘deals with an area in which the 

State Legislature has acted with such force that an intent by the State to occupy the entire 

field must be implied.’”  Montgomery County v. Complete Lawn Care, Inc., 240 Md. 

App. at 692 (quoting County Council of Prince George’s County v. Chaney Enters. Ltd. 

P’ship, 454 Md. 514, 541 (2017)).  “Therefore, our inquiry is focused on ‘whether the 

General Assembly has manifested a purpose to occupy exclusively a particular field.’”  

Board of County Comm’rs of Washington County v. Perennial Solar, LLC, 239 Md. App. 
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380, 386 (2018) (quoting East Star, LLC v. County Comm’rs of Queen Anne’s County, 

203 Md. App. 477, 486 (2012)).   

 “[T]he ‘primary indica of a legislative purpose to pre-empt an entire field of law is 

the comprehensiveness with which the General Assembly has legislated that field.’”  

Montgomery County v. Complete Lawn Care, Inc., 240 Md. App. at 692 (quoting County 

Council of Prince George’s County v. Chaney Enters. Ltd. P’ship, 454 Md. at 541).  

Several factors are relevant to that determination: 

1) whether local laws existed prior to the enactment of the state laws 
governing the same subject, 2) whether the state laws provide for pervasive 
administrative regulation, 3) whether the local ordinance regulates an area 
in which some local control has traditionally been allowed, 4) whether the 
state law expressly provides concurrent legislative authority to local 
jurisdictions or requires compliance with local ordinances, 5) whether a 
state agency responsible for administering and enforcing the state law has 
recognized local authority to act in the field, 6) whether the particular 
aspect of the field sought to be regulated by the local government has been 
addressed by the state legislation, and 7) whether a two-tiered regulatory 
process existing if local laws were not preempted would engender chaos 
and confusion. 

 
Board of County Comm’rs of Washington County v. Perennial Solar, LLC, 239 Md. App. 

at 386-87 (quoting Allied Vending, Inc. v. City of Bowie, 332 Md. 279, 299-300 (1993)). 

 Gaskins argues that, through CR § 4-104, the General Assembly “has debated the 

field of [children’s] access to firearms and has decided the contours of what should be 

permitted or punished, and how.”  Gaskins asserts that, by allegedly occupying the field 

of children’s access to firearms via CR § 4-104, “the General Assembly’s statewide 

statute preempts [Article 19, § 59-12] by implication.”   
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We disagree with Gaskins’s arguments, as the statutory history of CR § 4-104 and 

the relevant caselaw do not suggest that the General Assembly has so occupied the field 

of children’s access to firearms that local ordinances are preempted by implication.   

The Baltimore City Council enacted Article 19, § 59-12, in 1991.  The following 

year, the General Assembly enacted Article 27, § 36K, of the Maryland Code, which 

would later become CR § 4-104.   

At the time of its initial enactment, the State statute read, in relevant part, that 

“[a]n individual may not store or leave a loaded firearm in any location where the 

individual knew or should have known that an unsupervised minor would gain access to 

the firearm.”  1992 Maryland Laws Ch. 439.  The statute defined “minor” as a person 

under the age of 16 years old.  Id.  

In 2002, the statute was recodified as CR § 4-104, and the term “minor” was 

changed to “child” to avoid confusion with how the term “minor” was defined in other 

areas of the Article.  2002 Maryland Laws Ch. 26.  In 2023, the word “child” was 

changed back to “minor,” and “minor” was defined as a person under the age of 18 years 

old, which was consistent with how the term was defined in the rest of the Article.  2023 

Maryland Laws Ch. 622.  Aside from those relatively insignificant changes, the current 

statute remains virtually identical to the statute enacted in 1992.  

Although we know of no Maryland case that decides the exact issue raised here, 

this Court did decide a similar issue in State v. Phillips, 210 Md. App. 239 (2013).  In 

that case, the defendant challenged Baltimore City’s Gun Offender Registration Act, 
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which required people convicted of certain offenses to register with local authorities.  Id. 

at 246.  The defendant argued that State law implicitly preempted the local ordinance 

because the State had thoroughly regulated the field of firearms.  Id. at 280.  We 

disagreed, holding that the local ordinance was not preempted by implication.  Id. at 280-

81.   

In reaching that decision, we identified 19 State laws concerning firearms.  Id. at 

280 n.15.  Based on that legislation, we acknowledged that the State had “heavily 

regulated the field of use, ownership, and possession of firearms.”  Id. at 280.  We held, 

however, that the State had “not so extensively regulated the field of firearm use, 

possession, and transfer that all local laws relating to firearms are preempted.”  Id. at 281.  

We cited a 2008 opinion of the Attorney General, which stated that the General 

Assembly did not intend “‘to preempt all local laws that are in any degree related to 

firearms,’” and accordingly, that State law did not preempt “a proposed Baltimore City 

ordinance which would require a gun owner to report the theft or loss of a firearm[.]”  Id. 

at 281 (quoting 93 Md. Op. Att’y Gen’l 126 (2008)).   

Phillips points to the conclusion that the General Assembly has not regulated the 

field of children’s access to firearms so extensively that all local laws in that field are 

preempted.  In 1992, when the General Assembly first enacted the State law concerning 

children’s access to firearms, Article 19, § 59-12, was already in place.  Since that time, 

the General Assembly has done little to change the State law, much less anything that 

would indicate “extensive regulation” within the field of children’s access to firearms.  
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Although the General Assembly has considered changes to the law over the years, it 

adopted none of those changes, aside from the minor changes previously discussed.  In 

view of Phillips’s holding that the General Assembly had not implicitly preempted local 

firearms laws despite the existence of 19 separate State laws in that field, we cannot say 

that the General Assembly has implicitly preempted the field of children’s access to 

firearms, where the legislature has enacted only a single law and where that law has 

remained virtually unchanged since its adoption over 30 years ago.   

That conclusion becomes even clearer when one considers that the General 

Assembly has, through CR § 4-209(b), expressly granted local jurisdictions the power to 

regulate the possession of firearms with respect to children.  It makes little sense to 

conclude that the General Assembly has preempted the entire field of children’s access to 

firearms via a single law, when the General Assembly has also expressly empowered 

local jurisdictions to regulate that very field.   

For all of those reasons, we hold that CR § 4-104 did not preempt Article 19, § 59-

12, by implication. 

II. 

 Gaskins claims that her conviction for violating Article 19, § 59-12, should have 

merged for sentencing purposes into her conviction for reckless endangerment.  She 

contends that, under the “rule of lenity,” her convictions should have merged because 

there is no indication that either the Baltimore City Council or the General Assembly 

intended that she be subjected to multiple punishments.  She contends, in the alternative, 
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that her convictions should have merged based on the doctrine of “fundamental 

fairness.”4 

 Gaskins did not object at sentencing.  A court, however, “may correct an illegal 

sentence at any time[,]” Md. Rule 4-345(a), including on direct appeal from a conviction 

in which the defendant did not object at sentencing.  See Jordan v. State, 323 Md. 151, 

161 (1991); Walczak v. State, 302 Md. 422, 427 (1985); Griffin v. State, 137 Md. App. 

575, 578-79 (2001).  We conduct a de novo review of the legality of a defendant’s 

sentence.  See, e.g., Carlini v. State, 215 Md. App. 415, 443 (2013). 

 When a sentencing judge imposes multiple sentences in violation of the rule of 

lenity, the sentence is “an ‘illegal sentence’ within the contemplation of Rule 4-345(a).”  

Pair v. State, 202 Md. App. 617, 625 (2011).  Thus, we may review Gaskins’s arguments 

about the rule of lenity despite her failure to present those arguments to the circuit court.   

 On the other hand, “a failure to merge a sentence under the fundamental fairness 

test does not result in an ‘illegal sentence,’ and therefore, to preserve the issue for appeal 

the argument must be made to the trial court.”  White v. State, 250 Md. App. 604, 643 

(2021) (citation omitted).  Gaskins tacitly recognizes her failure to preserve the issue of 

fundamental fairness in arguing we “should exercise [our] discretion to apply plain-error 

review of the fundamental unfairness of [her] separate sentences.”   

 
4 Gaskins does not contend that her sentences should merge under the “required 

evidence” test.  She concedes that, because her case involves a State statute and a local 
ordinance, the required evidence test does not apply.  Miles v. State, 349 Md. 215, 227 
(1998).   
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A. 

“The ‘rule of lenity’ is not a rule in the usual sense, but an aid for dealing with 

ambiguity in a criminal statute.”  Oglesby v. State, 441 Md. 673, 681 (2015).  “It is a tool 

of last resort, to be rarely deployed and applied only when all other tools of statutory 

construction fail to resolve an ambiguity.”  Id.; accord Clark v. State, 473 Md. 607, 627 

(2021).  

Courts employ the rule of lenity to ascertain “whether the Legislature intended 

multiple punishments” when two or more enactments make it a crime to engage in the 

same act or transaction.  See Marlin v. State, 192 Md. App. 134, 167 (2010); accord 

Monoker v. State, 321 Md. 214, 222 (1990).  “Under the rule of lenity, a court confronted 

with an otherwise unresolvable ambiguity in a criminal statute that allows for two 

possible interpretations . . . will opt for the construction that favors the defendant.”  

Oglesby v. State, 441 Md. at 681.  “‘[I]f we are unsure of the legislative intent in 

punishing offenses as a single merged crime or as distinct offenses, we, in effect, give the 

defendant the benefit of the doubt and hold that the crimes do merge.’”  Koushall v. State, 

479 Md. 124, 161 (2022) (quoting Monoker v. State, 321 Md. at 222). 

In the ordinary case, the rule of lenity comes into play when the Maryland General 

Assembly has passed two or more statutes that criminalize the same conduct.  The rule, 

however, may also apply in a case like this one, where both the General Assembly and a 

local government have passed legislation that makes it a crime to engage in the same act 

or transaction.  See Miles v. State, 349 Md. 215, 228-29 (1998).   
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In this case, the language of the respective enactments offers no guidance about 

whether multiple punishments were intended.  CR § 3-204 prescribes the punishment for 

reckless endangerment: “A person who violates this section is guilty of the misdemeanor 

of reckless endangerment and on conviction is subject to imprisonment not exceeding 5 

years or a fine not exceeding $5,000 or both.”  Article 19, § 59-16, of the Baltimore City 

Code prescribes the punishment for a violation of article 19, § 59-12: “Any person who 

violates any provision of this Part or of a rule or regulation adopted under this Part is 

guilty of a misdemeanor and, on conviction, is subject to a fine of $1,000 or to 

imprisonment for 1 year or both.”  Both enactments ignore the possibility of multiple 

punishments. 

Is an enactment “ambiguous” when it does not address the issue of multiple 

punishment?  In at least one, older case, the Court seemingly thought that it was, because 

the Court employed the rule of lenity when the relevant legislation contained nothing to 

suggest that the legislature intended cumulative punishments.  Miles v. State, 349 Md. at 

228-29.  More recently, however, this Court has declined to apply the rule of lenity when 

“[n]othing from the plain language of the statutes indicates that the Legislature intended 

that the offenses should merge for sentencing purposes.”  Latray v. State, 221 Md. App. 

544, 557 (2015).  Similarly, this Court has held that the absence of an anti-merger 

provision—i.e., the absence of a provision stating that an offense should not merge with 

another offense—does not indicate a legislative intent that the offenses should merge.  

Quansah v. State, 207 Md. App. 636, 655 (2012).   
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Lacking clarity as to whether CR § 3-204 and article 19, § 59-12, can be even 

termed “ambiguous” for purposes of the rule of lenity, we look elsewhere—to legislative 

and statutory history.  When the General Assembly first enacted the reckless 

endangerment statute in 1989,5 Article 19, § 59-12, did not yet exist.  Consequently, the 

General Assembly could not possibly have had any intention, one way or the other, about 

whether a conviction for violating the Baltimore City ordinance would merge with a 

conviction for reckless endangerment.  The legislative history of Article 19, § 59-12, 

indicates that the Baltimore City Council gave no thought to the question of merger when 

it passed that ordinance in 1991.6  Thus, history does not answer the question.   

To determine whether a legislature intended multiple punishments for the same 

conduct, courts sometimes ask whether “the two statutes ha[ve] different origins and 

different purposes.”  Clark v. State, 473 Md. at 626.  If they have different origins and 

different purposes, courts ordinarily conclude that the legislature did not intend to 

preclude multiple punishments.  See id.   

Here, the two enactments have different origins and different purposes.  CR § 3-

204 is part of a title that concerns “Other Crimes Against the Person” and a subtitle that 

concerns assault, attempted poisoning, causing a life-threatening injury while operating a 

motor vehicle under the influence of alcohol, contaminating the water supply or food and 

 
5 “The reckless endangerment statute was first enacted in Maryland in 1989 as Art. 

27, § 120.”  Kilmon v. State, 394 Md. 168, 174 (2006) (citing 1989 Md. Laws Ch. 469)). 
 
6 The appendix to this opinion includes copies of the materials included in the bill 

file for the ordinance that enacted Article 19, § 59-12, of the Baltimore City Code. 
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drink, and knowingly and willfully causing another to ingest a bodily fluid.  See CR §§ 3-

201 to -215.  Article 19, § 59-12, on the other hand, is in a subtitle of the Baltimore City’s 

“Police Ordinances” that specifically regulates the use of “Weapons,” by, for example, 

prohibiting persons from carrying long-barrel firearms, discharging firearms, illegally 

carrying handguns, and possessing or selling brass knuckles, switchblades, and 

crossbows.  In other words, CR § 3-204 addresses miscellaneous crimes against persons, 

while Article 19, § 59-12, regulates the use and possession of many sorts of weapons.    

The elements of CR § 3-204 and Article 19, § 59-12, may be satisfied when a 

person leaves an unloaded firearm in proximity to ammunition if the person knows or 

reasonably should know that an unsupervised minor might gain access to the firearm, but 

this “does not negate the distinct, though related, legislative purposes underlying those 

statutes.”  Clark v. State, 473 Md. at 627.  “On their face, the two statutes appear to target 

distinct concerns and thus to allow for separate sentences for convictions of these 

offenses.”  Id.  “The fact that the statutes overlap does not render them ambiguous” for 

purposes of the rule of lenity.  Oglesby v. State, 441 Md. at 686.  The rule of lenity does 

not apply. 

In arguing that the convictions merge under the rule of lenity, Gaskins highlights 

two pieces of proposed legislation that the General Assembly failed to pass during its 

2023 session.  First, the General Assembly considered, but did not pass, a bill to define 

reckless endangerment to include (1) leaving or storing a loaded firearm in a location 

where a person knows or reasonably should know that an unsupervised minor has access 
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to it or (2) leaving or storing a firearm in a location where a person knows or reasonably 

should know that an unsupervised minor has “ready” access to the firearm and 

ammunition for it.  Second, the General Assembly considered, but did not pass, a bill to 

add an express anti-merger provision to CR § 4-104, which currently makes it a crime to 

store or leave a loaded firearm in a location where a person knows or should know that an 

unsupervised minor has access to it.  From the rejection of this proposed legislation, 

Gaskins concludes that the legislature must have intended not to allow a court to impose 

separate sentences. 

The short answer to Gaskins’s contention is that, “when ‘engaging in statutory 

interpretation, legislative inaction is seldom a reliable guide in discerning legislative 

intent.’”  Syed v. Lee, 488 Md. 537, 596 (2024) (quoting Smith v. Westminster Mgmt., 

LLC, 257 Md. App. 336, 372 (2023), aff’d, 486 Md. 616 (2024)).  “That is the case 

because there are often myriad reasons why the General Assembly may decide not to 

adopt proposed legislation, including the General Assembly’s belief that the objectives of 

a proposed bill are already covered elsewhere in Maryland law.”  Id.  In 2023, for 

example, the General Assembly may have decided not to include an express anti-merger 

provision because it thought that a violation of CR § 4-104 clearly would not merge with 

a crime based on the same act and thus that the amendment was unnecessary.  In addition, 

the General Assembly may have failed to amend CR § 3-204 to include storing a firearm 

in a location where a person knows or reasonably should know that an unsupervised 

minor has “ready” access to the firearm and ammunition for it because some legislators 
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believed that this matter should remain within the discretion of local government to 

punish, or not to punish.  The rule of lenity does not require that Gaskins’s convictions be 

merged. 

B. 

 Finally, we turn to Gaskins’s claim that, under the doctrine of “fundamental 

fairness,” her sentences should have merged.  We hold that she did not preserve this 

claim for appellate review.   

 Unlike a sentence imposed in violation of the rule of lenity, a sentence imposed in 

violation of fundamental fairness is not an inherently illegal sentence.  Koushall v. State, 

479 Md. at 163.  Thus, an alleged error in a sentence based on the principle of 

fundamental fairness is subject to the normal rules of preservation.  See White v. State, 

250 Md. App. at 643. 

 It is undisputed that, in the present case, Gaskins did not raise the issue of 

fundamental fairness at sentencing.  That failure precludes appellate review.7  

JUDGMENTS OF THE CIRCUIT COURT 
FOR BALTIMORE CITY AFFIRMED; 
COSTS TO BE PAID BY APPELLANT.

 
7 As noted, Gaskins requests that we consider the issue for “plain error.”  For 

various reasons, we exercise our discretion to decline that request.  See Morris v. State, 
153 Md. App. 480, 507 (2003).  That said, it seems likely that, had the issue been raised 
at sentencing, the sentencing court would have merged the sentences pursuant to the 
doctrine of fundamental fairness.  The unique facts of the instant case make it evident that 
Gaskins’s violation of Article 19, § 59-12, was an integral component of her conviction 
for reckless endangerment.  See Monoker v. State, 321 Md. at 223-24. 
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