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COURT OF APPEALS

ATTORNEYS - ATTORNEY DI SCI PLI NE - CONFLI CT OF | NTEREST W TH CURRENT
CLIENT - AN ATTORNEY-DRAFTER OF A WLL IN W CH HE OR SHE |S A
SUBSTANTI AL _BENEFI Cl ARY VI OLATES MRPC 1.8(c) WHEN HE OR SHE FAILS
TO APPRECI ATE THE APPEARANCE OF | MPROPRIETY OF SELECTING AS
“ I NDEPENDENT” COUNSEL FOR THE CLIENT A FRIEND W TH VWHOM HE OR SHE
SHARES OFFI CE SPACE AND OTHER PROFESS| ONAL RESOURCES SUCH THAT THE
PUBLI C M GHT PERCEI VE THE CLOSENESS BETWEEN THE TWO ATTORNEYS AS
PRESENTI NG THE POTENTI AL FOR COLLUSI ON

Facts: The Attorney Gievance Comm ssion (“Petitioner”),
acting through Bar Counsel, filed a Petition for Disciplinary or
Renedi al Action (the “Petition”) against Anthony Al ex Saridakis
(“Respondent ™) alleging violations of Maryl and Rules  of
Pr of essi onal Conduct (“MRPC’) 1.8(c) and 8.4(d) in connection with

his preparation of a will on behalf of an unrelated, long-tine
client, Wlette Speed, in which will he was naned the beneficiary
of a substantial bequest. The hearing judge conducted an

evidentiary hearing on the Petition and rendered findings of fact
and reconmended concl usions of |aw, which stated his determ nation
that Respondent did not conmt the ethical violations alleged.

Wl ette Speed had entrusted Respondent for a long tinme (1980-
2000) to represent her legal interests. In the course of his
representation of Ms. Speed, Respondent prepared several wlls,
executed a general power of attorney for her in his favor, and was
nanmed her health care agent. Respondent handled all Wlette's
financial and real estate matters.

Wl ette had no inmediate famly in close proxinmty to her
honme. Her primary social contacts were with the officers of the
trust which was created for her by her |ate husband, her godson,
and Respondent. Respondent visited with Wlette on a regul ar basis
t hroughout his |egal representation of her, including visits to
Ms. Speed followng a debilitating stroke in 1992 while she was
hospitalized and then, after being transferred, while she resided
i n nursing homes. After several nonths in the second nursing hone,
Wl ette repeated her request, nade once previously while in the
first nursing home, that Respondent draft for her a new w | that
woul d i ncl ude Respondent as a beneficiary of her residuary estate.
Respondent revi ewed the bequests with her and advi sed her that he
did not feel confortable conposing a will in which he was a
beneficiary. Wlette, however, was adamant about her w shes, so
Respondent told her that she should consult with another attorney

3.



because of his concerns about preparing such a will. Ms. Speed
asked Respondent to | ocate another attorney in order to carry out
her desired disposition.

Respondent prepared the will according to Wilette's
I nstructions and consulted with an experienced estates and trusts
attorney, Richard Lawor, for the purpose of reviewing the wll
with Wl ette and gaugi ng her conpetence. During all tinmes rel evant
to the case, Lawlor and Respondent nmaintained distinct |aw
practices, but shared an office suite, receptionist, and conference
room According to the record, Law or agreed to neet with Wlette
Speed and, on 13 May 1994, in a private consultation, reviewed al
of the itens contained in the will and verified Wlette's donative
intent as to each item including the bequest to Respondent. Ms.
Speed executed the will. Wlette Speed died on 6 April 2000 at the
age of 88. Wien the will was discharged from probate, Respondent
recei ved a residuary bequest in the anpbunt of $413, 281. 00.

The hearing judge concluded that Lawl or “acted as i ndependent
counsel to Wlette.” As principal support for this conclusion, the
judge relied on a three-page, typed nenorandum prepared by Law or
i medi ately following the neeting, relating to his consultation
with Wlette at the nursing hone. Law or also opened aclient file
for Wlette, noted the nature of his representation as “estate
pl anni ng consul tation,” and prepared a bill for his services. The
heari ng judge al so accepted the opi nion of an expert witness in the
field of legal ethics that Respondent did not violate Rule 1.8(c)
of the MRPC because Lawl or qualified as i ndependent counsel to Ms.
Speed. As a natural incident to that conclusion, he found no
violation of MRPC 8.4(d). Petitioner filed exceptions to the
heari ng judge’s concl usi ons.

Hel d: Case remanded to conmission for it to dismss petition
wi th warning. Exceptions sustained. The Court disagreed with the
heari ng judge’s concl usion that Law or sufficiently was i ndependent
in his role of consulting with Wlette Speed as to the residuary
bequest to Respondent. The Court relied, in part, on its
interpretation of MRPC 1.8(c) expressed in Attorney Grievance
Commission v. Stein, 373 Md. 531, 819 A 2d 372 (2003). The Stein
Court said that “[t]he independent counsel required by the Rule
must be truly independent - the requirenent of the Rule may not be
satisfied by consultation with an attorney who is a partner of,
shares space with, oOr is a close associate of the attorney-
drafter.” 373 Ml. at 537-38, 819 A 2d at 376 (enphasis added).
Under Stein, because Lawl or and Respondent shared an office suite,
conference room and receptionist, Lawor could be perceived
reasonabl y by an objective nmenber of the public as not sufficiently
i ndependent of Respondent for the purpose of the Rule.
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The Court was unpersuaded by Respondent’s argunent that its
consi deration of Stein, which was decided nine years after the
series of events unfolded that are the factual predicate of the
instant disciplinary action, was an unfair retrospective
application of law. The provisions of MRPC 1.8(c) interpreted in
Stein were the same as prevailed at the time of Respondent’s
conduct. Wen setting forth and applying the law with regard to
the interpretation of a statute or rule in a certain case, the
pronouncenent of the |law offered in that case is viewed generally
as what has always been the law, albeit unannounced until that
case. Am. Trucking Ass’ns, Inc. v. Goldstein, 312 M. 583, 591,
541 A 2d 955, 958 (1988). Because the interpretation given in
Stein had been the law, its application to facts arising before the
interpretation was articulated is a proper and fair retrospective
application of the law. Contra Goldstein, 312 Md. at 591, 541 A 2d
at 959 (explaining that a retrospective application of the lawis
i nproper when there is a clear departure froma well-established
precedent); warrick v. State, 108 Md. App. 108, 113, 671 A 2d 51,
53 (1996) (citing Griffith v. Kentucky, 479 U.S. 314, 324-25, 107
S. . 708, 714, 93 L. Ed. 2d 649 (1987)) (sane).

Despite the fact that Respondent endeavored in apparent good
faith to conmply with MRPC 1.8(c), Respondent erred by recruiting a
friend and office suite co-tenant to fulfill the role as
I ndependent counsel to Ms. Speed. While that choi ce may have been
bl essed with the virtues of conveni ence and conpetence on the part
of Lawor, it |acked consideration of the nuance of how the
percepti on of closeness between the attorneys m ght be viewed as
under m ni ng t he i ndependence requi renent of the Rule. Respondent’s
choi ce for independent counsel may not have appeared sufficiently
i ndependent to a menber of the public aware of the connection
bet ween Respondent and Lawl or and knowing the other material
background facts. Accordingly, the Court believed that Respondent
sacrificed adherence to the spirit of MRPC 1.8(c) and created an
appearance of inpropriety, which is sufficient to constitute a
violation of the Rule. Attorney Grievance Comm’n v. Hines, 366 M.
277, 293, 783 A 2d 656, 665 (2001) (quoting Attorney Grievance
Comm’n v. Kent, 337 Ml. 361, 382, 653 A 2d 909, 919 (1995)).

Respondent’s actions in violating MRPC 1.8(c) harned the
public’'s confidence in the judicial system which necessarily
constituted “conduct that is prejudicial to the adm nistration of
justice.” W have said specifically that violations of MRPC 1.8(c)
are detrinental to public confidence in the |egal system See
Attorney Grievance Comm’n v. Lanocha, 392 M. 234, 244, 896 A. 2d
996, 1002 (2006) (citing Stein, 373 Ml. at 543, 819 A 2d at 379).



The Court determ ned, however, that Respondent’s m sconduct
warranted only a warning because his actions were | ess egregious
viol ations of MRPC 1.8(c) than exhibited in Stein and ot her cases
where violations of the same rules occurred, which resulted in
suspensi ons or reprimands for the disciplined attorneys. Mreover,
Respondent made a good faith and significant effort to conply with
his ethical obligations.

Attorney Grievance Commission of Maryland v. Anthony A. Saridakis,
M sc. Docket AG No. 25, Sept. Term 2006. Filed Decenber 7, 2007.
Qpinion by Harrell, J.

* k%

C VI L PROCEDURE - ACTI ONS FOR DECL ARATORY JUDGMENT - REQUI REMENTS -
WRI TTEN ORDER DECLARI NG Rl GHTS OF PARTI ES

MUNI Cl PAL EMPLOYEES AND PENSI ONS - SECTI ON 3. 36. 150A1 OF THE A TY
CODE OF THE A TY OF ANNAPOLIS - STATUTORY | NTERPRETATION - PLAIN
LANGUAGE

Facts: Fifty-nine retired police officers and firefighters
for the City of Annapolis challenged the City's interpretation of
Section 3. 36. 150A1 of the City Code whi ch woul d deny t hemi ncreased
pensi on benefits in tandemwi th raises given to their active duty
counterparts. The retirees had first filed individual clains with
the Cty's Director of Human Resources requesting the pension
i ncreases after the Gty twice nodified the pay scale for active
duty city enployees. The Director denied the retirees’ individual
claims. The retirees then collectively appealed to the Gty s Cvil
Service Board. Initially, the Board declined to consider all but
one claim because it found the collective appeal to be inproper
under Rule 23 of the Federal Rules of Cvil Procedure. The Board
t hen denied the only claimpending before it, M. Bowen's, on its
nerits. Dissatisfied, the retirees filed a conplaint for
declaratory and i njunctive relief and judgnent in the Crcuit Court
for Anne Arundel County. The Circuit Court reversed the Board’ s
deci sion, remanding the case for further proceedings. The Cty
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appealed to the Court of Special Appeals. The internediate
appel l ate court reversed the Grcuit Court, holding that the so-
called “equalization provision” contained in Section 3.36.150A1
applied only to cost-of-living adjustnments nade in the active duty
enpl oyees’ pay scale. On June 13, 2007, the Court of Appeals
granted the City’'s petition for a wit of certiorari.

Held: Affirmed in part and reversed in part. Renanded to the
Court of Special Appeals with directions to remand the case to the
Circuit Court to enter an appropriate declaratory judgnent.

The Court of Appeals first determ ned whether the Court of
Speci al Appeals erred in denying the retirees’ notion to dismss
the City' s appeal. The retirees argued in its notion before the
internediate appellate court that the court did not have
jurisdiction to hear the appeal because an aggrieved party, under
Maryl and Code (1974, 2006 Repl. Vol.), 8 12-302 of the Court and
Judi ci al Proceedings Article, cannot seek appellate review of a
circuit court’s decision when that decision was nmade in the
exercise of the circuit court’s appellate jurisdiction. The Court
of Appeals, while disagreeing with the analysis utilized by the
internedi ate appellate court, held that the Court of Special
Appeals did not err in denying the retiree’s notion to dismss.
The Court of Appeals determ ned that the Court of Special Appeals’
| abeling of the retirees’ conplaint as a conmon law wit of
mandanus i gnored the cl ear | anguage of the conplaint. Instead, the
Court read the retirees’ conplaint to contain a clear and explicit
request for both declaratory and injunctive relief. The Court of
Appeal s concl uded, however, that the difference in the | abeling of
the subject matter of the conplaint would not result in a change in
the outcone of the appeal as, |like common |aw wits of nmandanus,
actions for declaratory and injunctive relief filed in the Crcuit
Court are reviewabl e on appeal.

The Court of Appeals next conmented on the Circuit Court’s
failure to enter a witten declaration of the rights of the
parties. The Court noted that Maryland law requires circuit
courts, in every action for declaratory judgenent, to enter a
witten declaration stating the rights and obligations of the
parties involved in the case. The Court held that the Circuit
Court’s failure to declare the parties’ rights was neither a
jurisdictional error nor fatal to the Court’s reaching the nerits
of the appeal. Rat her, the Court ordered the Circuit Court, on
remand, to enter an appropriate declaratory judgnent order
consistent with the opinion.

The Court of Appeals then noved to the nerits of the appeal,
hol ding that the Court of Special Appeals and the Board erred, as
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a matter of law, by ruling that the retirees were not entitled to
pensi on increases in tandemw th salary increases given to active
enpl oyees of the same rank and years of service. The Court read
the plain |anguage of Section 3.36.150A1 to be <clear and
unanbi guous, supporting the retirees’ position. The Court stated:
“The phrase ‘any increase in pay scale for nenbers of the sane rank
and years of service who are on active duty’ neans just what it
says - retired police officers and firefighters are entitled to
receive increases in their pensions in tandemto any increases in
sal aries that active [duty] police officers and firefighters of the
sane rank and sane nunber of years of service [as the retired
enpl oyee at his or her retirenent] receive fromthe GCty.” The
Court noted that the City Council’s perceived purpose of Section
3.36.150A1 (e.g., for explicit cost-of-living adjustnments only)
played no role in the Court’s reading of the Section 3.36.150A1
because its | anguage was clear and unanbi guous. The Court also
rejected the Gty s argunent that the retirees could not receive
certain pay increases because the City Code requires enployees to
first receive a satisfactory review froma supervisor. The Court
stated: “While the active enpl oyees’ step increases are subject to
a satisfactory rating from a supervisor, the plain |anguage of
Section 3.36.150A1 operates without any limtation, permtting a
retired enpl oyee to receive the sanme percentage of an increase as
an active enpl oyee of the sane rank and years of service received
on his or her anniversary date due to a satisfactory review’
Therefore, the Court concluded that the Gty was obligated, under
Section 3.36.150A, to increase eligible retired police officers’
and firefighters’ pension benefits by the sane percentage of any
i ncrease(s) received by active enpl oyees of the sane rank and years
of servi ce.

Last, the Court of Appeals held that the Board' s refusal to
consider all of the appeals at the tine of the hearing was
unr easonabl e. The Court noted that the Board' s reliance of Federa
Rul e of Civil Procedure 23 was erroneous because the Federal Rules
of Cvil Procedure govern only the procedure of civil suits in
United States district courts and bind neither state courts nor
state or local admnistrative agencies. Furt hernore, the Court
noted that the stated procedure and rul es governing matters before
the GCivil Service Board - codified primarily at Section 3.16.150
and 3.36.150 - do not prohibit the collective appeal of a conmon
i ssue of |aw or fact.

Edgar A. Bowen, Jr., et al. v. City of Annapolis, No. 34, Septenber
Term 2007, filed Decenber 14, 2007. Opinion by G eene, J.
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COMVERCI AL LAW— STATUTE OF LI M TATI ONS — THE THREE YEAR STATUTE OF
LIMTATIONS APPLIES TO CAIMS FOR UNFAIR AND DECEPTI VE TRADE
PRACTI CES.

COMMVERCI AL LAW - STATUTE OF LIM TATIONS - THE CONTI NUATI ON OF
EVENTS THEORY DOES NOTI' TOLL THE STATUTE OF LI M TATI ONS WHERE THERE
| S NO FI DUCI ARY RELATI ONSHI P BETWEEN THE PARTI ES.

COMVERCI AL LAW - STATUTE OF LI M TATIONS - WHERE THE PLAI NTI FF_KNEW
OR SHOULD HAVE KNOWN OF HER CLAIM THE CONTI NUI NG HARM RULE W LL
NOT _TOLL THE STATUTE OF LIM TATIONS MERELY BECAUSE THE HARM 1S
ONGO NG

Fact s: On COctober 28, 1998, Linda MacBride entered into a
| ease agreenent to |ease an apartnent from M chael Pishvaian.
Wil e the prem ses | ooked “nice and clean,” Ms. MacBride noticed
wat er spots and a suspicious odor. Subsequently, during heavy
rains, water soaked the ceilings and carpets, eventually causing a
nol d problem Ms. MacBride conplained but nanagenment did not
correct the problenms to her satisfaction. She noved out in
Novenber 2004.

On Decenber 10, 2004, after an inspector discovered nold, a
squirrel’s nest, and other itens in need of repair at the
apartnent, Ms. MacBride filed a conplaint inthe Grcuit Court for
Frederick County, alleging, anong other «clainms, wunfair and
deceptive trade practices. After athree-day trial, the jury found
M. Pishvai an had engaged in unfair and deceptive trade practices.
The jury also found that Ms. MacBride should have known of these
practices on October 28, 1998. The Crcuit Court entered a JNOV on
the grounds of limtations, noting that the continuation of events
did not toll the statute of limtations.

Ms. MacBride noted an appeal to the Court of Special Appeals
on Novenber 15, 2006. The Court of Appeals issued a wit of
certiorari onits own initiative. MacBride v. Pishvaian, 400 M.
646, 929 A 2d 889 (2007).

Hel d: Af firmed. On appeal, M. MacBride argued the jury
verdict in her favor was a decision by the jury that |limtations
did not bar her claim She also nmaintained that even though she
knew or should have known about the unfair and deceptive trade
practices in 1998, the statute of limtations tolled because of the
“continuation of events” or “continuing harnf rule.

The Court of Appeals held that the date on which Ms. MacBri de

knew or should have known of the wunfair and deceptive trade
practices was a factual question properly reserved for the jury.
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The “continuation of events” theory did not toll the limtations,
because there was no fiduciary relationship. Nor did the
“continuing harnf theory toll the |inmtations because Ms. MacBri de
knew or should have known of her claim at the inception of the
| ease. Therefore, the Circuit Court correctly entered a JNOV in
favor of M. Pishvaian.

MacBride v. Pishvaian, No. 42, Septenber Term 2007. Opinion filed
on Decenber 13, 2007 by G eene, J.

* k% *

EDUCATION - WRONGFUL TERM NATION - SOVEREIGN IMVWNTY - THE
UNI VERSI TY OF MARYLAND, COLLEGE PARK — WAI VER

Facts: Petitioner Charles Magnetti, a state enployee, filed a
wrongful termnation action against the University of Maryland,
Col | ege Park, the College of Arts and Humanities, and Dr. M chael
Marcuse - Director of the Professional Witing Program a program
within the College of Arts and Hunmanities (collectively, “the
University”) on June 13, 2005. Magnetti alleged in his conplaint
that in June 2002, Dr. Marcuse, without articulating a basis for
the decision, informed him that his teaching contract wth the
Prof essional Witing Programwoul d not be renewed for the Fall 2002
senester. The GCircuit Court, on notion by the University,
di sm ssed Magnetti’s conplaint as barred by the doctrine of
sovereign immnity. The Crcuit Court explained that Magnetti had
failed to file his conplaint within one year of the accrual date of
his claim as required by Maryl and Code (1984, 2004 Repl. Vol.), 8§
12-202 of the State Governnment Article (“S.G "), and was therefore
unable to effectuate the necessary waiver of the University’'s
sovereign immunity. Dissatisfied, Magnetti filed an appeal wth
the Court of Special Appeals, which affirmed the Crcuit Court’s
di sm ssal of Magnetti’s conplaint. This Court granted Magnetti’s
petition for wit of certiorari on April 11, 2007.

Held: Affirmed. The Court of Appeals held that sovereign
i mmunity prevented Magnetti frommaintaining his action agai nst the
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University. Magnetti failed to effectuate the necessary wai ver of
the University's sovereign imunity when he failed to file his
claimwi thin one year of its accrual date, as required by S.G 88§
12-201 and 12-202. The Court of Appeals further held that the
| anguage of Section 12-104 (a) of the Education Article limting
restrictions placed upon the authority of the Board of Regents to
t hose specifically referencing the University System of Maryl and
did not affect the applicability of the condition precedent in S. G
§ 12-202 to the instant case. The Court concluded that the
condi tion precedent was not a restriction placed upon the functions
or duties of the Board of Regents; rather, it is a requirenent
pl aced upon the clai mant. Last, the Court of Appeals rejected
Magnetti’s argunent that Section 12-104 (b) of the Education
Article wholly waived the University' s sovereign immunity. The
Court stated: “So long as an action against the State and/or its
covered officers or units, including the University, falls within
the applicability of S .G 8§ 12-201, the claimant nmust fulfill the
condition precedent set forth in S .G 8§ 12-202 in order to
effectuate the wavier of sovereign inmunity. This is true
regardl ess of the express statutory waiver relied on by the
cl ai mant e A claimant may not choose to disregard the
requi renents for a waiver of sovereign inmmunity under S.G 88 12-
201 and 12-202 in favor of another statutory waiver of sovereign
imunity, if S.G 88 12-201 is applicable to his or her claim”

Charles Magnetti v. University of Maryland, College Park, et al.,
No. 8, Septenber Term 2007, filed Decenber 13, 2007. Opinion by
G eene, J.

* k% *

| NSURANCE — NOTI CE - NOTI CE O CANCELLATION MAILED TO THE MAI LI NG
ADDRESS LI STED I N THE DECLARATI ONS PAGE OF THE | NSURANCE CONTRACT
| S PROPER NOTI CE UNDER 827-601 OF THE | NSURANCE ARTI CLE

| NSURANCE - NOTI CE - NOTI CE OF CANCELLATI ON MAI LED TO THE | NSURED S
ACGENT IS PROPER NOTI CE UNDER 827-601 OF THE | NSURANCE ARTI CLE
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Facts: As a result of Anderson’s failure to conmply with the
audit provision of his insurance policy, his insurer, Southern
Guaranty, sent a notice of cancellation. The notice of
cancel | ati on was mail ed to Anderson, addressed “care of” Ben Brown
| nsurance Agency, at the mailing address listed on the decl arations
page of the policy. Ander son had used the Ben Brown |nsurance
Agency for 26 years, to obtain Anderson’s insurance policies and
recei ve notices on his behal f.

Ander son conpl ai ned to the Maryl and I nsurance Adm ni strati on,

arguing that he never received proper notice. The Maryl and
I nsurance Adm ni stration determ ned that the notice of cancel |l ation
Sout hern Guaranty sent constituted proper notice. The Circuit

Court affirmed the agency deci sion on petition for judicial review,
as did the Court of Special Appeals on appeal. Anderson filed a
petition for wit of certiorari, which the Court of Appeals
gr ant ed.

Hel d: Affirned. Wen notice of cancellation for an i nsurance
policy is sent to the insured, “care of” a third party, at the
address listed as the nmailing address in the decl arati ons pages, it
constitutes proper notice under the statutory notice requirenents
for cancellation of a policy.

The Court held that an insurance policy is a contract and is
to be interpreted under the principles of contract |aw. The use of
a third party’'s nane and address in the declarations page of the
i nsurance contract under the heading “Miling Address” indicates
the parties’ nutual intent to use that address as Anderson’s
mai | i ng address. Because Southern Guaranty mailed the notice of
cancel lation to the “Miiling Address” designated in the insurance
policy, they fulfilled their obligation under the statute.
Further, Anderson had used the Ben Brown |Insurance Agency for 26
years to obtain Anderson’s insurance policies and forward themif
necessary. These facts and reasonabl e i nferences drawn t herefrom
i ndi cate Anderson’s consent to appoint a third party as his agent
for his insurance needs, including receiving notices on his behalf.
Anderson is thus charged with knowl edge of the cancell ation.

Mark Anderson et al., v. General Casualty Insurance Co. f/k/a

Southern Guaranty Insurance Co., No. 25, Septenber Term 2007.
pinion filed on Novenber 14, 2007 by G eene, J.
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REAL PROPERTY - PROPERTY LAW - RI PARI AN RIGHTS - WHERE A RECORDED
PLAT SPECI FI CALLY RESERVES THE RI PARI AN RI GHTS TO A DEVELOPER, WHEN
THAT DEVELOPER LATER CONVEYS WATERFRONT PROPERTY RECORDED ON THAT
SAME PLAT, IT IS PRESUMED THAT RI PARI AN RI GHTS APPURTENANT TO THAT
WATERFRONT PROPERTY ARE ALSO CONVEYED

Facts: In 1931, the Severna Conpany subdivided a tract of |and
that it owned, and recorded the Plat in the Land Records of Anne
Arundel County. On the Plat was a handwitten note that included
a sentence that stated that all riparian rights were retai ned by
t he Severna Conpany. In 1963, the Severna Conpany conveyed in fee
sinple a particular tract of waterfront |and, which had been
recorded on the 1931 Plat, to Christian Rossee. In that conveyance
it did not reserve any riparian rights to itself. In 1972, M.
Rossee conveyed .70 acres of the property he had received fromthe
Sever na Conpany, which becane the waterfront land at issue in the
i nstant case, to M. and Ms. Jones. The Joneses conveyed that
land, in turn, to M. Qunby, respondent. I n Novenber 2003, M.
Gunby filed an application with the Maryland Departnment of the
Environnent to build a wal kway over a tidal pond that bisected his
property, and a 200 foot pier. The O de Severna Park | nprovenent
Association then clainmed that riparian rights had never been
granted to M. GQunby. Instead, it clainmed that the 1931 Pl at
retained the riparian rights in the Severna Conpany, and the
Severna Conpany had in turn transferred all of its property rights
to the A de Severna Park | nprovenent Association, via a quit claim
deed in 1977. Additionally, in 1991, the Severna Conpany conveyed,
again via quitclaimdeed, any property interests it may have had
that were not previously conveyed. Therefore, the O de Severna
Park | nprovenent Association clainmed that the riparian rights to
that waterfront property were owned by it, and consequently, M.
Gunby could not build the wal kway and pier.

Hel d:  Affirned. The Court of Appeals held that the
reservation in the 1931 Plat served nerely as a notice to Anne
Arundel County that no dedication of the riparian rights was
i ntended. Therefore, when the waterfront property was conveyed to
M. Rossee, prior to any conveyance to the (O de Severna Park
| mprovenent Associ ation, the Severna Conmpany conveyed exactly what
it then possessed, i.e., the land and the riparian rights incident
toit.
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A de Severna Park |nprovenent Association, Inc., et al. v. Paul
@unby, No. 37, Septenber Term 2007, filed Decenber 3, 2007.
Qpi ni on by Cathell, J.

* k% %

REAL PROPERTY - UNJUST ENRI CHMENT - GENERALLY A PLAINTIFEF 1S NOT A
VOLUNTEER AND THUS NOT  PROH BITED FROM RECOVERY I N UNJUST
ENRI CHVENT WHEN HE OR SHE ACTS UNDER A LEGAL DUTY, ACTS TO PROTECT
H S OR HER PROPERTY | NTERESTS, ACTS UNDER A MORAL DUTY, ACTS AT THE
REQUEST OF THE DEFENDANT, OR ACTS PURSUANT TO A REASONABLE OR
JUSTI FI ABLE M STAKE AS TO THE AFOREMENTI ONED CATEGORI ES.

SUBROGATI ON - ALTHOUGH SUBROGATI ON AND UNJUST ENRI CHVENT SHARE MANY
OVERLAPPI NG PRI NCI PLES, SUBROGATION MERELY IS A REMEDY, AND, IN
ORDER TO RECOVER, A PLAINTIFF REQUI RES ANOTHER UNDERLYI NG LEGAL
THEORY.

SUMVARY JUDGMENT - AFFI DAVI TS | N SUPPORT - AN AFFI DAVI T _CONTAI NI NG
A VERE ALLUSI ON TO A DOCUMENT, W THOUT ATTACHI NG THAT DOCUMENT OR
RECI TING I TS RELEVANT TERMS, IS INSUFFICIENT AS LEGAL SUPPORT TO
WARRANT THE GRANT OF SUMVARY JUDGVENT.

Facts: Mary Sasso acquired the inproved residential property
at 533 S. Chester Street inthe Cty of Baltinore (the "Property")
on 28 March 1991. Approximtely six nonths | ater, she conveyed t he
Property to her daughter, Kathleen HlIl, reserving for herself,
however, a life estate with the power to encunber the Property. 1In
1999, Sasso obtained a honme equity l|oan from Provident Bank
("Provident") wusing the Property as security for the | oan.
Provi dent recorded anong the |l and records of Baltinore City on 22
April 1999 the Deed of Trust associated with that | oan. Sasso
refinanced the loan with Provident, and a new Deed of Trust was
executed, on 25 Cctober 2002. Provident issued a certificate of
satisfaction for the 1999 | oan and properly recorded the new Deed
of Trust.
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Sasso died on 18 May 200S3. Provi dent continued to receive
fromH |l regular paynments on the 2002 | oan through 25 June 2004.
In June 2004, Adedayo Mseka (the "Buyer") agreed with H Il to
purchase the Property for $175,000. Cross Country Settlenents, LLC
("Cross Country"), was engaged by t he Buyer to conduct the cl osing.
During its title search, Cross Country discovered the outstanding
2002 Deed of Trust in favor of Provident. Cross Country contacted
Provident to obtain payoff information but was unable to obtain
payof f information from Provi dent.

Cross Country asked for further information from Hill about
the 2002 Deed of Trust | oan. Hill gave Cross Country what she
t hought was the correct account nunber at Provident, nunber
96021899. This account nunber, as it turns out, was for the
original 1999 |oan on the Property, not the 2002 | oan.

Cross Country, usi ng the account nunber provided by Hill
contacted Provident againin an effort to obtain payoff information
for the 2002 | oan. Provi dent responded on 6 July 2004 with a
letter stating that "the above referenced | oan was paid in full on
Oct ober 30, 2002. Deed and Certificate of Satisfaction sent to
custoner on January 24, 2003." Cross Country renewed its request
to Provident for payoff information for the 2002 | oan. Provi dent
responded by faxing a copy of the 6 July 2004 letter to Cross
Country, with a cover sheet that said, "[t]his was faxed to you on
7-6-04. PS Loan has been pd in full."

The Hill-Mseka closing on the Property occurred on 15 July
2004. At settlement, it was claimed by Cross Country, Hill
i nqui red about a Provident account being paid off. Cross Country
showed Hill the 6 July 2004 payoff letter from Provident and
inquired as to whether there were outstanding nortgages on the
Property. Hill responded that the Provident account she had in
m nd when earlier she supplied the nunber 96021899 was a credit
card account in her nother's nane. Cross Country al so clains that
HIll informed it that the payoff Iletter from Provident was
accurate. The form "Omer's Affidavit" signed by H Il at closing
states, "THAT no agreenent or contract for conveyance, or deed,
conveyance, witten | ease, or witing whatsoever, is in existence,
adversely affecting the title to said prem ses, except that in
connection with which this Affidavit is given." The settlenent
proceeded, with H Il receiving the proceeds of the sale of the
Property wi thout deduction for any anount due on the 2002 Provi dent
| oan. Cross Country, as agent for Stewart Title Guaranty Conpany
("Stewart"), issued atitle insurance policy to the Buyer.

On 16 Septenber 2004, two nonths after the closing and the
| ast paynment on the 2002 |oan, Provident faxed Cross Country a
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payof f sheet for the outstanding |oan, account nunber 96038807
The anmpunt of the payoff was $70,261.26. On 21 Septenber 2004,

Cross Country sent aletter to H Il demanding that Hill "forward to
Cross Country Settlements, LLC a certified check [for $70, 261. 26]
made payable to Provident Bank . . . ." Hill did not respond to

the dermand letter. On 22 Decenber 2004, Provident inforned the
Buyer that the Property woul d be sold at foreclosure in early 2005.
Provident initiated foreclosure proceedings in the Crcuit Court
for Baltinore City. The Buyer made a claim against her title
insurer, Stewart. Stewart paid the $70, 261.26 to Provi dent, w thout
apparent protest or nounting a defense to the foreclosure on behal f
of the Buyer, its insured. No copy of the policy was placed in the
record of the present case.

Stewart then nmde demand upon its issuing agent, Cross
Country, for reinbursenment of the funds paid to Provident. Cross
Country paid Stewart on 18 February 2005. Cross Country clainmed it
was required to reinburse Stewart by the terns of an underwiting
agreenent between them although that agreenent al so was not nmade
part of the record. The sole basis in the record in support of
Cross Country's claim that it was obligated by contract to
reimburse Stewart is a bare assertion to that effect in the
affidavit of Cross Country's officer.

Cross Country filed its first Conplaint against H Il on 12
Novenber 2004 in the Circuit Court for Baltinore County. After a
series of dismssals and anended conplaints, the Fourth Anmended
Conmplaint (the final conplaint) and Cross Country's notion for
partial summary judgnent were filed on 8 March 2005, after Cross
Country paid Stewart.

The Fourth Anmended Conplaint contained five counts:

I ntentional msrepresentation, intentional msrepresentation -
conceal nent, negligent msrepresentation, unjust enrichnment, and
noni es had and received. The m srepresentation counts were

dism ssed by the CGrcuit Court on Hill's notion on 5 Cct ober 2005.
Upon the parties' cross-notions for summary judgnment, the Grcuit
Court granted summary judgnment to Cross Country on Count |V, unjust
enrichment, on 2 Decenber 2005. Hill filed a tinely appeal to the
Court of Special Appeals. The internediate appellate court, in a
reported opinion, affirmed the judgnent of the trial court. Hill
v. Cross Country Settlements, LLC, 172 Md. App. 350, 914 A 2d 231
(2007) . The Court of Appeals granted certiorari, on Hll's
petition, to consider whether the trial court was correct in
granting summary judgnent to Cross Country.

Hel d: Reversed and remanded. Unjust enrichnent consists of
three elenments: (1) a benefit conferred upon the defendant by the
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plaintiff; (2) an appreciation or know edge by t he defendant of the
benefit; and (3) the acceptance or retention by the defendant of
t he benefit under such circunstances as to make it inequitable for
the defendant to retain the benefit wthout the paynent of its
value. As to the first elenent, although the consummation of the
real estate closing did not constitute a conveyance of a benefit to
H 1l by Cross Country for the purposes of analysis of an unjust
enrichment claim the events all eged to have occurred subsequent to
the cl osi ng may support a conclusion that a benefit was conferred.
As a matter of |aw, the paynment of the debt of another constitutes
a benefit conferred, and thus may satisfy the first elenment of an
unjust enrichment claim The second elenment is nmet by HIll's
retention of the benefit. As to the third elenent, a plaintiff may
recover for a paynent or paynents to a third party as long as the
plaintiff was not officious in making such paynment or paynents.
Al though the Court declined to supply an exhaustive |ist of
situations where a plaintiff would not be deemed officious, the
Court noted that generally a plaintiff is not officious when he or
she acts under a legal conpulsion or duty, acts under a legally
cognhi zable noral duty, acts to protect his or her own property
interests, acts at the request of the defendant, or acts pursuant
to a reasonable or justifiable mstake as to any of the

af orenenti oned categori es. Hll"s remaining argunment that this
action should have been brought in subrogation and not unjust
enrichnent is wthout nmerit because subrogation, in its

rel ationship to unjust enrichnent, is best thought of as a renedy,
not as an i ndependent cause of action.

Cross Country's asserted entitlenent to summary judgnent, that
they were not officious in naking paynent, rests on an unsupported
| egal conclusion regarding the interpretation and/or |egal effect
of the absent underwiting agreenent with Stewart. Therefore
summary judgnent nust be reversed for that reason al one.

Kathleen Hill v. Cross Country Settlements, LLC, No. 4, Septenber
Term 2007, filed 3 Decenber 2007, Opinion by Harrell, J.

* k%
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WORKERS' COVPENSATION - MODIFICATION OF AWARD - DATE OF LAST
COMPENSATI ON PAYMENT

Facts: This case presents the question of whether the date of
the |l ast workers’ conpensation paynent, if nmade by check, is the
date when the check is nailed or the date when it is received by
the claimant or the claimant’s | awful representative.

Petitioner Stachowski filed an application to nodify his
previ ous workers’ conpensation award with the Maryland Wrkers’
Conpensat i on Commi ssion. The Conmmi ssion denied the application to
nodify as tine-barred by the Iimtations of Maryland Code (1991,
1999 Repl. Vol., 2006 Cum Supp), 8§ 9-736(b) of the Labor &
Enpl oynment Article, which states that the Comm ssion has the power
to nodify an award where an applicationis filed within five years
of the last conpensation paynent. Stachowski’s enpl oyer, Sysco,
had mail ed the |ast conpensation paynment five years and one day
bef ore Stachowski filed his petition to nodify the award, and five
years exactly fromthe date Stachowski received the paynent.

St achowski appealed to the Grcuit Court for Howard County.
The Gircuit Court granted summary judgnment in favor of Sysco, and
the Court of Special Appeals affirmed the Circuit Court in an
unreported opinion. Stachowski appealed to the Court of Appeals
and argued that the date paynent is received is the date that
shoul d control the running of the limtations provision.

Hel d: The Court of Appeals held that the limtations period
for nodification of a prior wrkers’ conpensation award begins to
run on the date the | ast conpensation paynent is received by the
claimant or claimant’s lawful representative. The phrase “I|ast
conpensati on paynent” refers to the date paynment is received, not
mai | ed, for purposes of the limtations provision of Maryl and Code,
§ 9-736(b) of the Labor and Enpl oynment Article.

This finding conports with the common understanding of the
term paynment and principles of conmercial |aw, where a check is
consi dered a conditional paynent when it is received. The majority
of other states who have consi dered the i ssue have interpreted the
date of paynment simlarly. Basi ng paynent on the date it is
received al so serves toread the limtations clause in harnony with
t he ot her provisions of the Wirkers’ Conpensation Act, principally
those which govern the accruing of penalties for |ate paynents
based on when an enpl oyer “begins to pay.”

The Court of Appeals further reasoned that no deference was
due the Workers Conpensation Conmission’s interpretation. There
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was no evidence indicating that the interpretation was the result
of formal rul emaking or a reasoned process of el aboration, had been
applied consistently in adm nistrative practice, or was a publicly

established and clearly articul ated pronul gated rul e of consi stent
or | ong-standi ng construction.

M chael D. Stachowski v. Sysco Food Services, Inc., et al., No. 18,

Sept enber Term 2007, filed Decenber 11, 2007. Opinion by Raker,
J.

* k% *
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COURT OF SPECIAL APPEALS

CONTRACTS - CONTRACT DAMAGES - AD DAMNUM CLAUSE - COLLATERAL LOST
PROFI TS - DEFAULT JUDGVENT.

Facts: In May of 2004, Hewitt Avenue Associates, LLC (“HAA")
entered into a contract to purchase two conti guous parcels of raw
| and (the “Property”) from M nh-Vu Hoang and her associates. The
multiple listing for the property advertised it as suitable for the
bui l di ng of 15 town houses. HAA purchased the property to devel op
it into a town house community. C osing was set for 60 days after
the contract was signed. During this executory interval, HAA
di scovered via a title report that all record owners of the
property had not signed the sales contract. Hoang and the other
sellers failed to resolve these title issues by the closing date
despi te nunerous comruni cations from HAA. Subsequently, HAA sued
Hoang and the other sellers in the Crcuit Court for Mntgonery
County, for specific performance and breach of contract. In the ad
dammum cl ause of its breach of contract count, HAA sought danages
“in excess of $100, 000."

Orders of default were entered agai nst Hoang and the other
sellers when they did not file tinely answers or responsive
pl eadings to HAA's conplaint. Hoang noved, unsuccessfully, to
vacate the default order against her. The circuit court then held
an evidentiary proceeding which Hoang attended with counsel. At
the hearing, HAA elected to pursue danmages instead of specific
performance. |t proceeded to present evidence of the profits it
woul d have realized from devel opi ng the town house comrunity, but
for the breach by Hoang and the other sellers. Thi s evi dence
consi sted of HAA's 25-year track record of success in building
residential communities, plans prepared in anticipation of starting
construction on the Property and marketi ng the newt own houses, and
expert testinony as to HAA's |likely costs and revenue from the
conpl eted project. The circuit court ruled in HAA's favor and
awarded it $1, 889, 755.98 i n damages.

Hel d: Judgnent for $1, 889, 775. 98 agai nst Hoang nodi fied to
$100, 000; judgnent otherw se affirned. Maryl and | aw does not
prohibit the recovery of collateral lost profits for breach of
contract to convey real property. Recovery may be had upon strict
proof that the damages were proxi mately caused by the breach, that
they were foreseeable, and that they were reasonably certain.
Evi dence that HAA, a developer with a 25-year track record of
buil ding residential comunities, would have built and resold t own
houses on the property Hoang and associ ates had agreed to sell and
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t hat Hoang and associ ates had marketed for the purpose of buil ding
a town house comunity, was legally sufficient to allow recovery
for collateral lost profits for breach of the contract to sell the
| and.

The trial court erred, however, in ruling that, in a default
relief hearing, HAA could recover $1.8 million dollars in damages
for lost profits when the ad damnum clause to HAA s conpl aint
sought damages “in excess of $100,000.” Rule 2-305 requires that
a conpl aint for a noney judgnent “shall include the anmount sought.”
A sum*“in excess of” a stated anount is not an anmount sought within
the meaning of that rule. The trial court’s error was prejudicial.
The proper disposition on appeal is to vacate the amount of the
j udgment above $100, 000.

Minh-Vu Hoang v. Hewitt Avenue Associates, LLC, No. 1048, Septenber
Term 2005, filed Decenber 7, 2007. Opinion by Eyler, Deborah S.,
J.

* k% %

HEALTH - PRESCRI PTI ONS - Appell ant raised two i ssues on appeal: 1)
Whet her the circuit court erred in granting Lilly' s notion for
summary judgnent; 2) Wihether the circuit court erred in determning
that federal law preenpted state law failure to warn clains
i nvol ving prescription drugs.

Facts: Ellen Crews was a type 1 diabetic. On the norning of
February 25, 2002, Crews took a conbi nation therapy of two types of
insulin, Humulin N and Humal og, both manufactured and distributed
by Eli Lilly. Just before 11:00 a.m, as Crews was driving on the
Capital Beltway, she experienced hypogl ycem a, and her car, which
wi t nesses described as noving erratically, struck the rear of a
vehicle driven by Isaac Gourdine. As a result of the accident,
Gourdine’s car collided with atractor-trailer rig parkedillegally
on the shoulder of the Beltway. Gourdine suffered a fatal head
injury.
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Appel lants filed a conpl aint for wongful death and a survi val
action against Crews, Eli Lilly, the driver of the tractor trailer,
the owner of the truck tractor, and the owner of the trailer.
Against Eli Lilly, appellants alleged 1) strict liability in tort
for sale of m sbranded drug with fal se and m sl eadi ng adverti sing
and | abeling; 2) negligent failure to warn of dangers associ ated
with use of the drug Humalog as directed; 3) conscious
m srepresentation and fraud, 4) wr ongf ul deat h; 5)
damages...resulting fromthe survival act; and 6) punitive damges.

The circuit court on June 12, 2006, granted Eli Lilly s notion
for sunmmary judgnent. Summary judgnent was granted on two grounds:
1) Lilly owed no duty to Gourdine; and 2) the doctrine of federal
pr eenpti on.

Hel d: Affirned. Maryland law recognizes the *“learned
internediary doctrine,” which holds that the mnmanufacturer of
prescription drugs has no duty to directly warn patients of harnfu
side effects. Ames v. Apothecon Inc., 431 F. Supp. 2d 566, 572 (D. M.
2006). Since there is no duty to directly warn users of the drugs
of possible adverse effects, it follows that the manufacturer has
no duty to warn a nonuser such as Gourdine.. See Kirk v. Michael
Reese Hosp. & Med. Ctr., 513 N. E.2d 387, 393 (II1l. 1987) (applying
the learned internediary doctrine and holding that drug
manuf act urers owed no duty to warn a third party who was i njured by
a patient using their products).

Even assum ng, arguendo, that the warnings about the drugs
were defective, the injuries sustained by Gourdine were not
reasonably foreseeable. It cannot be said that Lilly should have
reasonably foreseen that Crews, with her history of hypoglycem a,
would ignore her doctor’s orders to discontinue her norning
insulin, drive a car, suffer a hypoglycem c episode, |ose contro
of her car, strike Gourdine’'s car, push it into the back of an
illegally parked tractor-trailer, and fatally injured Gourdine.

Gourdine, et al v. Crews, et al, No. 1190, Septenber Term 20026,
filed Novenber 29, 2007 Opinion by Sharer, J.

* k% %

ZONING - LAND USE - CRITICAL AREAS COWM SSION - MODI FI CATI ONS TO
CRI TI CAL AREAS GROMH ALLOCATI ONS

22-



Facts: Inan effort to alter critical areas growth all ocations
within Tal bot County and the Towns of Easton, Oxford and St.
M chael s, the Tal bot County Conm ssioners enacted County Bill 933.
Following a statutorily mandated review, a panel of the Critical
Areas Conmi ssion reconmended denial of the proposed nodification
because: (1) it would negate at |east one previous Conmm ssion
approval of a local program change and (2) it would create
conflicts between the County programand several approved nuni ci pal
prograns, contrary to the Conm ssion’s oversight responsibility to
i nsure consi stent and uniform i npl enentati on.

The County filed suit in the Crcuit Court for Tal bot County
seeking a declaratory judgnent and wit of mandanus. The circuit
court denied the County’'s relief, affirmng the Comm ssion’s
denial. The court rejected a prelimnary challenge to the
Conmi ssion’s jurisdiction, based on tineliness of the Comm ssion’s
actions, finding that the County did not establish that the
Commi ssion failed to undertake review of its proposed ordinance
Wi thin the prescribed 90 day peri od. The court al so agreed with the
Comm ssion that the County’s proposal would interfere wth
established prograns and that the County had denonstrated
unwi | | i ngness to cooperate with the appellee towns inits proposal.

Hel d: Affirmed. The County produced no evi dence as to when the
Comm ssion actually received the County’s subm ssion for approval
and, therefore, the County failed to overcone the presunption that
t he Conmi ssion accepted and processed Bill 933 within the tine
proscri bed by statute. The circuit court correctly determ ned, on
a substantial record, that the Comm ssion acted within appropriate
paraneters. The record supports the conclusion that approval of

Bill 933 required a revocation of prior Conm ssion action. The
record further supports the court’s conclusion that the
Conmi ssion’ s di sapproval of Bill 933 was necessary to ensure that

| ocal prograns are inplenented in a consistent and uni f orm manner,
as required by statute.

Tal bot County v. Town of Oxford, et al, No. 1509, Sept. Term 2006,
filed Novenber 30, 2007. Opinion filed by Sharer, J.

* % %

ATTORNEY DISCIPLINE

The followi ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Mryland effective Novenber
30, 2007:
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SOLOMON ZEWDI E BEKELE
*

The foll owi ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Maryland effective Novenber
30, 2007:

JEFFREY S. MARCALUS
*

By an Opinion and Order of the Court of Appeals of Maryland
dated Decenber 4, 2007, the followng attorney has been
indefinitely suspended from the further practice of law in this
St at e:

VI CTOR MBA- JONAS
*

The followi ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Maryl and effective Decenber 5,
2007:

LESLI E BLI SH HOLT
*

The foll owi ng attorney has been repl aced upon the register of
attorneys in the Court of Appeals of Maryl and effective Decenber 5,
2007:

SHUAN HAI G MACAULAY ROSE
*

By an Opinion and Order of the Court of Appeals of Maryland
dat ed Decenber 10, 2007, the follow ng attorney has been disbarred
fromthe further practice of lawin this State:

ARTHUR DI XON WEBSTER
*

JUDICIAL APPOINTMENTS

On Decenber 4, 2007, the Governor announced t he appoi nt nent of
t he Hon. Joseph F. Murphy, Jr. to the Court of Appeals of Maryl and.
Judge Murphy was sworn in on Decenber 17, 2007 and fills the
vacancy created by the retirenent of the Hon. Alan WI ner.
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On Decenber 3, 2007, the Governor announced t he appoi nt ment of
Nicholas Elias Rattal to the Circuit Court for Prince George’s
County. Judge Rattal was sworn in on Decenber 20, 2007 and fills
t he vacancy created by the retirement of Hon. E. Allen Shepherd.

* % %

On Decenber 3, 2007, the Governor announced t he appoi nt nent of
Broughton Miller Earnest to the Circuit Court for Tal bot County.
Judge Earnest was sworn in on Decenber 21, 2007 and fills the
vacancy created by the Hon. Sydney S. Canpen.
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