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COURT OF APPEALS

John Edward Dove v. State of Maryland, No. 40, Septenber Term 2009,
filed March 17, 2010, opinion by G eene, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 40a09. pdf

ADM NI STRATIVE LAW — JUDICIAL REVIEW — ALCOHOL CONCENTRATI ON
TESTI NG

Facts: John Edward Dove (Dove) was involved in an autonobile
acci dent on March 3, 2008. Wen Oficer Traas arrived on the scene
he found Dove lying in the nedian receiving nedical treatnent and
he noticed Dove’'s red, watery eyes, and a “strong odor” of al cohol
emanating from his person. Upon questioning, Dove acknow edged
that he had consuned one beer earlier in the day. Dove was
subsequently transported to Calvert Menorial Hospital for nedical
treat nent.

At Calvert Menorial Hospital, Oficer Traas read Dove his
rights granted by statute, as contained in the DR-15 Advice of
Rights form (“DR-15"), and asked himto submt to a blood test to
determ ne al cohol concentration based on the officer’s suspicion

that Dove was driving under the influence of alcohol. Dove
i ndi cated that he was not willing to submt to a bl ood test because
he does not “do needles.” He volunteered to take a breath test,

which Oficer Traas declined to adm nister. Dove also offered to
refuse nedical treatnent and proceed to the police station, which
Oficer Traas rejected. Oficer Traas asked Dove to sign the DR-15
form to acknow edge that he was advised of the consequences of
refusal, which Dove signed. Subsequently, Oficer Traas
confiscated Dove’'s driver's license and issued him a tenporary
l'i cense.

Dove requested a hearing on the pending 120-day nandatory
I icense suspension for refusal to take an al cohol concentration
test. After conducting an admnistrative hearing, t he
Adm ni strative Law Judge (ALJ) found that Oficer Traas had
reasonabl e grounds to believe that Dove was driving his vehicle
whi | e under the influence or inpaired by the consunption of al cohol
and that O ficer Traas requested that Dove submt to an al coho
concentration test, which Dove refused. The ALJ found that O ficer
Traas had fully advi sed Dove of the adm nistrative sanctions to be
i nposed should he refuse an al cohol concentration test. The ALJ
determ ned that when an individual is not available to take a
breath test at the police station, Maryland |law requires that a
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bl ood test be offered. In this case, Oficer Traas offered a bl ood
test but Dove refused.

Dove then requested judicial review of the ALJ decision. The
Circuit Court for Calvert County reversed the ALJ' s decision and
held that it is inproper to request a blood test rather than a
breath test when a suspect states a preference for a breath test
due to a fear of needles. Also, the court opined that a bl ood test
was not required pursuant to Ml. Code (1973, 2006 Repl. Vol.), 8
10-305(a)(1)(ii) of the Courts and Judicial Proceedings Article
because it was “debatable” whether Dove's injures “required”
renoval to a hospital, given that Dove was consci ous, aware, and
refusing nmedical treatnent at the scene. Because this Court noted
the Legislature’s preference for breath tests rather than bl ood
tests in Hyle v. Mva, 348 Md. 143, 156, 702 A 2d 760, 764 (1997),
the Grcuit Court strictly construed the exceptions warranting a
bl ood test enunerated in § 10-305(a) (1) of the Courts and Judi ci al
Proceedings Article. The Circuit Court also held that Dove di d not
make a knowi ng and voluntary refusal of the al cohol concentration
test because he believed that signing an acknow edgnent of refusal
was a prerequisite to receiving nedical treatnent. Finally, the
Circuit Court held that the ALJ erred in refusing to accept
evi dence of th
e prelimnary breath test adm nistered by the hospital staff.

The State petitioned the Court of Appeals for review

Hel d: The Adm nistrative Law Judge (“ALJ”) determ ned
correctly that Dove should have his driver’s |icense suspended for
refusing a blood test to determ ne al cohol concentration.

The record provided the ALJ with substantial evidence that
O ficer Traas had reasonable suspicion that Dove was driving his
vehi cl e whil e under the influence of al cohol, based on the odor of
al cohol detected on Dove's person at the scene, his watery eyes,
and his involvenent in a notor vehicle collision. Dove s refusa
to submt to a blood test as required by § 16-205.1(a)(2) of the
Transportation Article and 8 10-305(a)(1)(ii) of the Courts and
Judi ci al Proceedings Article, resulted in himcorrectly facing the
adm nistrative penalty nmandated by § 16-205.1(b) of the
Transportation Article of having his license suspended for 120
days.

* k%
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Norman C. Usiak v. State of Maryland, No. 75, Septenber Term 2009,
filed 15 April 2010, Opinion by Harrell, J.

http://mdcourts. gov/ opi ni ons/ coa/ 2010/ 75a09. pdf

ATTORNEYS - CONTEMPT — MARYLAND RULE 15-203 — BECAUSE THE
DISTRICT COURT' S I NI TI AL SUMWWARY ORDER OF | NTENDED DI RECT

CRIM NAL CONTEMPT DI D NOT _COMPLY W TH THE MANDATES OF RULE 15-
203, I T WAS ERROR FOR THE I RCUI T COURT TO AFFI RM A CORRECTED
ORDER W TH PURPORTED SUMVARY SANCTI ONS ENTERED THREE MONTHS AFTER
THE ALLEGEDLY CONTEMPTUOUS CONDUCT OCCURRED.

Facts: On 15 May 2008, Norman C. Usi ak, Esquire, appeared in
the District Court of Maryland, sitting in Frederick County, as
def ense counsel for Ruben Paz-Rubi o, who was scheduled to go to
trial on that day on a crimnal charge of driving without a
license. Wen the case was called for trial, the Assistant
State’s Attorney noved to place the case on the stet docket. The
court inquired why the State wished to stet the case. Usi ak,
apparently believing that the court had no authority or
di scretion other than to grant the State’'s notion, interrupted
t he col l oquy between the court and the prosecutor. After
repeatedly objecting and interrupting the court, Usiak left the
courtroom w thout the perm ssion of the court while the case was
still before the court for trial. The judge announced that it
found Usiak in direct contenpt of court based on his rude and
di srespectful behavior.

On 22 May 2008, the District Court judge entered a witten
order of contenpt against Usiak. The order stated nerely that
the court found himin direct contenpt and referred to findings
made on the transcript record of the 15 May 2008 proceedi ngs.

Usi ak appealed to the Circuit Court for Frederick County.
That court vacated the witten order of contenpt on the ground
that it did not conply with Maryland Rule 15-203 in that the
order did not specify (1) whether the contenpt is civil or
crimnal in nature and (2) the evidentiary basis of the court’s
finding of contenpt. The Crcuit Court remanded the case to the
District Court.

On 11 August 2008, al nobst three nonths after the original
contenpt order was entered, the District Court judge entered a
second, corrected order of contenpt. The second order stated
that the judge found Usiak in direct crimnal contenpt of court
and summarized the facts giving rise to the contenpt charge. It
specified that as a sanction Usiak pay $250 or apol ogi ze to the
District Court judge.
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Usi ak appealed to the Crcuit Court once nore, arguing,
anong ot her contentions, that it was inpermssible for the
District Court judge to enter a second, corrected contenpt order.
The Circuit Court affirmed the contenpt order finding that
Usi ak’ s words and conduct constituted direct crimnal contenpt
and supported the trial judge' s decision to inpose sumary
sancti ons.

The Court of Appeals granted Usiak’'s petition for a wit of
certiorari, 409 Md. 413, 975 A 2d 875.

Hel d: The Court of Appeals reversed the judgnent of the
Crcuit Court and remanded the case with directions to vacate the
contenpt order of 11 August 2008 and dism ss the action. There
are two forns of contenpt—direct and constructive—-and two types
of each form-crimnal and civil. Crimnal contenpt serves a
punitive function, while civil contenpt is renmedial or conpul sory
and nust provide for purging. A court may charge soneone with
direct contenpt if the contenpt was conmitted in the presence of
the judge presiding in court or so near to the judge as to
interrupt the court’s proceedings. Constructive contenpt neans
any contenpt other than a direct contenpt.

A court may inpose summary sanctions for direct contenpt if
(1) the presiding judge personally saw, heard, or otherw se
percei ved directly the conduct constituting the contenpt and has
per sonal knowl edge of the identity of the person conmtting it,
and (2) the contenpt interrupted the order of the court and
interfered wwth the order of the court. M. Rule 15-203(a).
Summary procedures are appropriate where the conduct of the
al | eged contemor poses an open and serious threat to the orderly
procedures that instant. Such procedures are necessary in such a
ci rcunst ance because of the need for immediate vindication of the
dignity of the court. The court, in its discretion, may defer
i mposition of sanctions until the conclusion of the proceeding
during which the contenpt was conmitted. 1d. Deferral of a
sanction does not affect its summary nature. The sanction
remai ns summary in nature in that no hearing is required; the
court sinply announces and inposes the sanction.” The term
“summary” generally connotes an i mredi ate acti on undertaken
wi t hout follow ng the usual formal procedures.

If a court chooses not to issue sanctions summarily, it
shal |, reasonably pronptly after the contenptuous conduct, issue
a witten order specifying the evidentiary facts within the
per sonal know edge of the judge as to the conduct constituting
the contenpt and the identity of the contermor. M. Rule 15-204.
In that event, the proceeding shall be conducted as a
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constructive contenpt proceeding, with a separately docketed
action. M. Rule 15-204.

Here, the asserted contenptuous conduct occurred on 15 My
2008. The District Court judge issued the initial order of
contenpt on 22 May 2008. The G rcuit Court vacated the defective
order, and, on remand, the District Court judge issued a revised,
new order on 11 August 2008. The Court of Appeals held that the
al nost three-nonth del ay between the original order of contenpt
and the revised order is inconsistent with the nature of a
summary contenpt proceeding. Although the court may defer
i mposi tion of sanctions until the conclusion of the proceeding
during which the contenpt was conmtted, the length of tinme of
such deferral should be de minims and typically should be no
| ater than the end of the proceeding during which the triggering
conduct occurred. The Court determ ned that three nonths, in
these circunstances, is not de mnims. The inperative to
vindicate the dignity or the efficient operations of the court
al nost three nonths after the m sconduct occurs di m nishes
greatly the i mediacy of the justification for summary sancti ons.
Proceeding summarily at a |late date circunvents conpliance with
t he Rul es.

The uni que facet of contenpt |law that permts summary
i mposition of sanctions also nmlitates against a judge having two
bites at the contenpt apple. 1In effect, in circunstances such as
occurred here, where the trial judge believes summary action is
required, he or she nust get it right the first time. Here, by
the tine the District Court entered the second order, the
justification for the summary nature of the contenpt order had
di ssipated greatly. Accordingly, the Court held that the Crcuit
Court erred when it affirmed the second order of contenpt.

* k%
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Falik v. Hornage, No. 60, Septenber Term 2009; Falik v. Holthus,
No. 90, Septenber Term 2009, filed 5 April 2010. Opinion by
Harrel |, J.

http:// ndcourts. gov/ opi ni ons/ coa/ 2010/ 60a09. pdf

A VI L PROCEDURE — DI SCOVERY— EXPERT W TNESSES — TRIAL COURT DI D
NOT_ABUSE I TS DI SCRETI ON WHERE | T ORDERED A PROPOSED NON- TREATI NG
VEDI CAL EXPERT OPI NI ON W TNESS TO PRODUCE FI NANCI AL RECORDS
REFLECTI NG ANY PAYMENTS MADE TO THE W TNESS | N CONNECTI ON W TH
VEDI CAL- LEGAL SERVI CES AND PAYMENTS RECEI VED FROM A SPECI FI C

| NSURANCE CARRI ER

Facts: On 4 February 2008, Janmes Hornage and Lora Ard
Hor nage (collectively, “Hornage”) filed an anended conplaint in
the Crcuit Court for Anne Arundel County alleging that they and
their mnor son were injured in an autonobile accident caused by
Heather Britt’s all eged negligence. The defense designated Dr.
Joel Falik, MD., to conduct an independent nedical exam nation
of Ms. Hornage. Hornage thereafter issued a notice of a “records
deposition duces tecunt seeking information regarding the
physician’s prior provision of forensic services. Dr. Falik
filed a notion for a protective order in which he objected to
several of Hornage's requests. Over his objection, the trial
court ordered himto provide (1) all incone tax records fromthe
| ast three years to include all 1099 forns and W2 forns rel ated
to medi cal enploynent; (2) a list of any and all depositions the
doctor has attended and any and all tinmes he has testified at
trial within the last three years; (3) a list containing the
total nunber of persons Dr. Falik has exam ned at the request of
an insurance conpany or defense attorneys in any personal injury
litigation case for the last two years; (4) copies of any and al
docunents that reflect the amount of noney that Dr. Falik has
been paid for defense nedical exam nations in the yers 2006,
2007, and 2008; and (5) a list of all cases in which Dr. Falik
was retained by any insurance carrier and by any of the
defendant’s attorneys and their respective law offices. The
order provided also that the “di scovered material may only be
used by counsel in this matter or in other legally related

circunstances.” |In a footnote, the trial court noted that “the
use of the discovered material should not be vul nerable to w de-
spread public dissemnation.” Dr. Falik filed tinmely a notice of

appeal to the Court of Special Appeals. The Court of Appeals, on
its notion, issued a wit of certiorari prior to decision of the
appeal by the internediate appellate court. 409 Md. 46, 972 A 2d
861 (2009). After Dr. Falik filed his appeal, but before trial,
Britt wwthdrew Dr. Falik as an expert witness in the underlying
Circuit Court case.
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On 18 January 2008, dint and Julia R Collins-Holthus
(collectively, “Holthus”) filed in the Grcuit Court for
Mont gonery County a conpl aint against Glberto Martinez all eging
that they were injured in an autonobil e accident that occurred
allegedly as a result of Martinez' s negligence. Martinez
designated Dr. Falik, the same expert that the defendant in
Hornage designated, as a non-treating medi cal expert w tness.
Holthus filed a “notice of records deposition duces tecum” to be
foll owed by a testinonial deposition, seeking information
relating to Dr. Falik's prior services as a forensic expert
witness. Dr. Falik filed a notion for a protective order, which
the trial court granted in part and denied in part. The court’s
order directed Dr. Falik to produce (1) copies of all 1099 forns
and/or those portions of his inconme tax returns for the years
2007 and 2008 and (2) all 1099s for the years 2007 and 2008, for
work done by Dr. Falik at the request of or which was paid by
State Farm | nsurance Conpany. The order al so addressed carefully
Dr. Falik’ s privacy concerns and provided that(1) Dr. Falik may
redact all identifying information fromthe docunents produced,
such as social security nunbers and tax identification nunbers;
(2) Dr. Falik may mark/stanp “CONFI DENTI AL” on all produced
financi al documents; (3) only counsel, counsel’s staff , the
parties, and any expert in the case may review Dr. Falik’s
financial docunents; (4) any and all confidential financial
docunents produced by Dr. Falik shall not be photocopi ed,
scanned, reproduced, or dissemnated in any way to anyone, other
than counsel in the case, the parties, or any expert and may not
be utilized outside of the case, shall be returned to Dr. Falik
within thirty days of a final judgnment or settlenent, and any
expert or party who receives or views Dr. Falik’ s confidentia
financi al documents shall abide by the court’s order and an
execut ed copy or each such agreenent shall be provided to Dr.
Fali k’s counsel by Hornage’'s counsel pronptly upon the execution
of the agreenent; and (5) any confidential docunents shall not be
posted on the Internet, enailed, dissem nated, or conmunicated to
any person or to any email |ist-serve or any simlar such group
or organization. Dr. Falik and Martinez filed tinely separate
notices of imredi ate appeal to the Court of Special Appeals.
Wil e that case was pending in the internedi ate appellate court,
but before argunments could be held, Dr. Falik filed in the Court
of Appeals a petition for a wit of certiorari, pointing out the
conmon i ssue assunedly presented in Hornage, for which the Court
had i ssued already a wit of certiorari. The Court granted the
petition, 410 Md. 559, 979 A 2d 707 (2009) and consol i dated
Holthus Wi th Hornage.

Hel d: The Court of Appeals affirnmed Holthus and di sm ssed
t he appeal in Hornage. The Court held that the Crcuit Court for
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Mont gomery County did not abuse its discretion where it ordered a
proposed non-treating nedi cal expert opinion wtness to produce
financial records reflecting any paynents made to the witness in
connection with nmedical -1 egal services and paynents received from
a specific insurance carrier. At the outset, the Court addressed
Hol thus’s contention that Martinez, the defendant in Holthus, may
not be an appellant in this matter. Holthus argued that the
trial court’s order was not a final judgnent with regard to
Martinez as a defendant and, because it does not fall w thin any
exceptions to the final judgnment rule, Martinez nust wait for a
final judgnent before he may appeal the order.

The Court noted that generally a party may appeal only from
a final judgnment. There are, however, three limted exceptions
to the final judgnent rule which permt appellate review before a
final judgnent has been rendered. The exceptions are: appeals
frominterlocutory orders specifically allowed by statute;
i edi at e appeal s permtted under Maryland Rul e 2-602, and
appeals frominterlocutory orders all owed under the commn | aw
collateral order doctrine. Martinez did not contend that this
appeal fits within any of exceptions to the final judgnent rule,
but argued that Dr. Falik is the real party in interest and,
thus, the issue is not whether Martinez has the right to maintain
his own appeal pursuant to the final judgnment rule or its
exceptions, but whether Martinez has the right to join in the
appeal maintained by Dr. Falik by virtue of Martinez’ s abundant
interest in the outcone of the appeal. The Court discussed St.
Joseph Med. Ctr, Inc. v. Cardiac Surgery Assocs., 392 Ml. 75, 896
A. 2d 304 (2006), which held that a non-party has standing to
challenge a trial court’s refusal to grant a protective order
fromdi scovery in favor of the non-party. Therefore, it was
pellucid that Dr. Falik possessed a right to appeal fromthe
orders presented. That concl usion, does nean, however, that
Martinez had a right to appeal under his theory that he may “tag
along” in Dr. Falik' s appeal. The Court held that his appeal did
not fit within any of the exceptions to the final judgnment rule,
therefore it dismssed Martinez' s appeal .

| n Wrobleski v. de Lara, 353 Ml. 509, 727 A.2d 930 (1999),
the Court of Appeals held that it is appropriate generally for a
party to inquire whether a witness offered as an expert in a
particular field earns a significant portion or anount of incone
fromapplying that expertise in a forensic setting and is thus in
the nature of a “professional wtness.” |If there is a reasonable
basis for a conclusion that the witness nay be a “professional
witness,” the party may inquire both into the anpunt of income
earned in the recent past from such services as an expert wtness
and into the approximate portion of the witness's total incone

-10-
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derived fromsuch services. In wrobleski, the Court highlighted
two caveats to that holding: (1) the allowance of the permtted
inquiry, both at the discovery and trial stages, should be
tightly controlled by the trial court and limted to its purpose,
and not permtted to expand into an unnecessary exposure of
matters and data that are personal to the witness and have no
real relevance to the credibility of his or her testinony and (2)
the fact that an expert devotes a significant anmount of tinme to
forensic activities or earns a significant portion of income from
these activities does not nean that the testinony given by the

Wi tness is not honest, accurate, and credible, but is sinply a
factor that is proper for the trier of fact to know about and
consi der.

The Court noted that the other courts, that have consi dered
the issue of whether a trial court may conpel an expert wtness
to produce potentially relevant incone-streamfinancial records
at the request of an opposing party, agree that the evidence may
be relevant to the expert witness’s bias, yet all jurisdictions
do not permt the production of such docunents. The Court of
Appeal s concluded that the trial court in Holthus followed
thoughtfully its guidance in wrobleski to allow only a controlled
inquiry into whether a witness offered as an expert earns a
significant portion or anmount of incone fromapplying his or her
expertise in a forensic nature and is thus in the nature of a
“professional witness.” The Crcuit Court for Montgonery
County’s order was limted in scope to those portions of Dr.
Falik’s tax returns which referenced any paynents in connection
wi th nedical |egal services and to a narrow sweep of contenporary
time ,the two years prior to the inquiry. Simlarly, the ordered
production of 1099 fornms was limted in scope to the proffered
expert’s services as an expert witness or for work done at the
request of the defendant’s insurance carrier. The trial court’s
order al so contained very specific confidentiality provisions to
ensure that the information would not be dissem nated to anyone
beyond those individuals nentioned in the order.

Wth regard to Hornage, the Court concluded that the
qguestion was noot because the defendant withdrew Dr. Falik as an
expert in the case after the trial court issued its discovery
order, but before the physician conplied with the ordered
di scovery. There is sone concern that the issue of this sort of
di scovery dispute nay evade appellate review as a result of a
party requesting overly broad financial information from an
expert as a tactical approach to induce w thdrawal of the expert
fromthe case. The Court thus comented on the order in Hornage
for the imted purpose of conparing it with that in Holthus and
illustrating what it otherwi se would perceive to be an incorrect

-11-
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application of the trial court’s responsibilities as set forth in
Wrobleski. Unlike the order in Holthus, the trial court in
Hornage did not control tightly the scope of the desired inquiry
consistent with what was all owed by Wrobleski. The order
directed Dr. Falik to produce all incone tax records fromthe
previous three years, without limting the records to those
related to forensic services. Such an order nore closely

approxi mates a “whol esal e rummagi ng” through Dr. Falik’s personal
finances and is inperm ssible. Furthernore, the order did not
contain a sufficient confidentiality provisions. The production
of limted financial docunents, froma contenporary and finite
period of tine, that reflect paynents nmade to the witness in
connection with nmedical-legal services is permtted because, if
the inquiring party does not have access to such records, yet is
permtted to inquire orally into the witness’s incone stream the
inquiring party will not be able to cross-exam ne effectively the
expert witness. |If an inquiring party’s counsel is not allowed
to view the records that purportedly support the expert’s answers
to the permtted questions, then it nmust accept the expert’s
answer w thout the opportunity to verify.

The Court concluded al so that wrobleski did not establish
clearly that the party seeking discovery nust nmake a prim facie
showi ng that the witness offered as an expert is a “professiona
wi tness” before it nay demand the financial information all owed

in wWrobleski. |If an individual is testifying as a non-treating
nmedi cal expert, he or she, in the vast ngjority of cases,
presumably is being paid to do so. |If a physician is paid to

testify about someone who is not that physicians’s patient under
treatnment, that wtness is surely a “professional wtness.”

* k% %
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Robert Bailey v. State of Maryland, No. 10 Septenber Term 2009,
filed January 14, 2010. Opinion by G eene, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 10a09. pdf

CRIM NAL LAW & PROCEDURE - ARREST - PROBABLE CAUSE SUPPORTI NG
WARRANTLESS ARREST

The odor of a |awful substance that is allegedly associated with
contraband will not furnish probable cause supporting a
warrantl ess arrest when, based on the totality of the

ci rcunstances, there is no concrete reason to associ ate the odor
of the | awful substance with crimnal activity or contraband.

Facts: On the night of August 16, 2006, O ficer Rodney Lew s
of the Prince Georges County Police Departnment was patrolling the
6800 bl ock of Hawthorn Street in Landover, an area known for drug
activity. Oficer Lewis observed Robert Bail ey, petitioner, at
11: 35 P.M standing alone in the shadows of a house at 6890
Hawt horne Street. Oficer Lewis asked petitioner if he lived at
the hone to which petitioner did not respond. After repeating
t he question and again receiving no answer, O ficer Lewis and
anot her officer approached petitioner. Oficer Lewis noticed a
strong snell of ether emanating from petitioner's body. Upon
snelling the odor of ether, Oficer Lewis grabbed petitioner's
hands, placed themon the top of his head, and conducted a
search. During the search Oficer Lewis found a glass vial,
which filed tests confirnmed contained PCP. O ficer Lewis also
noted petitioner's eyes appeared glossy. Petitioner was
subsequently taken into custody and charged with possession of a
control |l ed dangerous substance.

Petitioner noved to suppress the physical evidence gathered
fromthe search, asserting they were the fruit of an illega
search and sei zure under the Fourth Amendnent as well as Maryl and
Decl aration of Rights. At the suppression hearing, the trial
court found O ficer Lews had reasonable articul able suspicion to
stop and question petitioner based on the snell of the ether,
petitioner's failure to respond to Oficer Lewis' questions, and
petitioner's presence in a "high crinme drug area with a nunber of
conplaints fromcitizens." The suppression court also held that
O ficer Lewis conducted a valid pat-down of petitioner for
"officer safety" and that, based upon the totality of the
ci rcunst ances, the search and seizure was valid. At trial,
petitioner was convicted of possession of a controlled dangerous
substance and sentenced to four years in prison, all but two
years suspended, with three years of supervised probation upon
t he rel ease. The Court of Special Appeals determined Oficer

-13-
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Lew s had a reasonable, articul able suspicion to conduct an

i nvestigatory stop based upon the odor of ether, the petitioner's
gl ossy eyes, the petitioner's presence "in the shadows" in a high
drug crinme area, and the petitioner's failure to respond to
Oficer Lewis's inquires. The court further held that Oficer
Lewi s had probable cause to arrest petitioner and hence search
hi m

Hel d: Reversed and Remanded. Oficer Lews' initial
encounter with petitioner was not an investigative stop, but
rat her a "consensual encounter” which does not inplicate the
Fourth Amendnent. Wien O ficer Lewi s grabbed petitioner's hands,
hi s conduct anobunts to a seizure of the petitioner for purposes
of the Fourth Amendnent. This seizure is of petitioner was
neitehr an investigatory stop nor a protective frisk pursuant to
Terry. A Terry frisk is limted to a pat-down of the outer
clothing "not to discover evidence of a crinme, but rather to
protect the police officer and bystanders from harm' by checki ng
for weapons. The renoval of the vile fromthe petitioner's
pocket and field test of the liquid contained in the vile
constituted a general exploratory search exceeding the
perm ssi bl e scope of a protective Terry frisk.

O ficer Lewis's conduct constituted an unanbi guous show of
force and the totality of the circunstances denonstrate that the
encounter constituted a de facto arrest. The search taken was
only valid if the arrest was valid. A valid arrest nust be
supported by probable cause. The totality of the circunstances
does not support the conclusion that Oficer Lewis had probable
cause to arrest the petitioner. Essentially, the petitioner was
standing next to a house in a residential area, not doing
anything in particular, with the odor of ether emanating fromhis
person, when he failed to respond to police questioning for
reasons unknown to the officer. Wthout nore, the facts do not
support a basis for probably cause to arrest. Although ether is
associated with PCP, the chem cal is not contraband by itself and
does not provide a concrete reason to associate the odor with
crimnal activity or contraband.

* % %
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Evelyn Susan Workman v. State of Maryland, No. 2, Septenber Term
2009, filed 16 April 2010, Opinion by Harrell, J.

http://mdcourts. gov/ opi ni ons/ coa/ 2010/ 2a09. pdf

CRIM NAL PROCEDURE - | NDI GENCY - APPO NTMENT OF COUNSEL - WHERE
THE LOCAL CFFI CE OF THE PUBLI C DEFENDER (“OPD’) DECLI NES
REPRESENTATI ON TO A CRI M NAL DEFENDANT ERRONEQUSLY, BECAUSE OF
THE LOCAL OPD S FAI LURE TO CONS|I DER PROPERLY THE STATUTORI LY-
MANDATED CRI TERIA FOR DETERM NI NG | NDI GENCY, AND WHERE A COURT
FINDS, UPON | TS SUBSEQUENT MANDATORY | NDEPENDENT REVI EW THAT THE
| NDI VI DUAL QUALI FI ES FOR REPRESENTATI ON, THE TRI AL COURT INAY
APPO NT AN ATTORNEY FROM THE LOCAL OPD TO REPRESENT THE | NDI GENT
| NDI VI DUAL UNLESS AN ACTUAL AND UNWAI VED OR UNWAI VABLE CONFLI CT
OF I NTEREST WOULD RESULT THEREBY.

Facts: Evelyn Susan Wrkman was arrested and charged in the
District Court of Maryland, sitting in Cecil County, with
possession of marijuana, driving under the influence, and other
vehi cl e-rel ated of fenses. Upon Wrkman’s prayer for a jury
trial, the case was transferred to the Crcuit Court.

During a status conference and scheduling hearing held on 18
Decenber 2006, Workman inforned the Circuit Court that she was
not represented by counsel and that she was unable to afford
privately-retained counsel. She advised the court that
relatively recently she applied for representation by the |ocal
OPD in a separate case, but that she was inforned, by letter
dated 13 January 2006, that the local OPD deternmi ned that she
failed to neet the requirenents for its services because her
i ncome exceeded 110% of the Federal Poverty QGuidelines, the limt
to qualify for representation by the OPD accordi ng to COVAR
14. 06. 03. 05A and D(2). Workman acknow edged that she had not
reapplied for representation in the present case, but maintained
that her financial circunstances remai ned unchanged from those
upon which the | ocal OPD contenporaneously determn ned her
ineligibility.

Upon Workman's request for counsel, the Crcuit Court
proceeded to conduct an indigency hearing, during which it nade
an i ndependent inquiry into Workman’s financial situation to
det ermi ne whet her Workman qualified for appointed counsel. Prior
to examning the specific details of Worknman’s ability to
conpensate private counsel, the trial court described its
perception of the local OPD s indigency eval uation process and
its relation to the statutory provisions governing such
determ nations, noting that, in its opinion, the local OPD s use
of the 110% of the Federal Poverty GCuidelines standard was
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erroneous.

Following its explanation, the court turned to exan ne
Workman’ s financial condition and her ability to conpensate
private counsel, utilizing the factors to be considered in
determ ning i ndigency contained in Maryland Code, Article 27A, 8
7, and COVAR 14. 06. 03. 05A, rather than applying the maxi num net
annual inconme rule contained in COVAR 14. 06. 03. 05A and D(2), the
standard used by the local OPD. During the indigency colloquy
conducted by the court, Woirkman testified that: (1) her entire
i ncome consisted of $1036 per nonth in Social Security total
di sability benefits as the result of her recurring depression and
bi pol ar disorder; (2) she possessed no savings or other assets
and lived on a nonth-to-nonth basis; (3) her expenses consisted
of $250 per nonth for rent and water, $20 per nonth for trash
pi ckup, $100-$150 per nonth for electricity, $110 per nonth for
heat, $250 per nonth for food, and $40 per nmonth for homeowners’
fees; and, (4) she had cut off her phone service and did not own
a vehicle, relying instead on transportation provided by
nei ghbors or a nmental health counseling service. Based on the
$2,000 fee quotation for representati on Wrkman received fromthe
private attorney with whom she consulted, and Wrkman’s dearth of
di sposabl e i ncome, which apparently anmounted at nost to sonewhere
bet ween $216 and $256 per nonth, the Grcuit Court determ ned
that Workman clearly could not afford a private attorney and,
therefore, was entitled to representation at public expense as an
i ndi gent defendant in a qualifying crimnal case.

Upon concl udi ng that Wrkman qualified as indigent and was
entitled to representation, the trial court described the | ack of
options it believed it confronted regardi ng the appoi nt nent of
counsel on Wrkman’'s behalf, and its conclusion that, absent the
State filing for a wit of mandanus to conpel the local OPD to
represent Workman, the crim nal case against Wrkman shoul d be

dismissed. Inits discussion, the court noted that it had been
informed previously that the nenbers of the | ocal bar association
were unwilling to volunteer their services gratis in crimna

cases, and that the Board of County Conm ssioners clainmed to be
wi thout funds to pay for public defender fees.

Following the Gircuit Court’s indigency hearing, the |ocal
OPD i ndeed refused to appoint counsel for Wrkman and the State
did not file a mandamus action to conpel the |ocal OPD to appoint
counsel on Wrkman’s behal f. Accordingly, because of its
perception that there was no attorney that could take the case,
the Grcuit Court disnm ssed, with prejudice, the charges agai nst
Wor kman.
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The State chall enged the dism ssal of the charges in an
appeal noted to the Court of Special Appeals. Adopting the
State’s position, the internedi ate appellate court, in an
unreported opinion, vacated the GCrcuit Court’s judgnent.

Al though it agreed with the Crcuit Court’s conclusion that the

| oner court did not have the authority to conpel the local OPD to
represent a defendant after the |local OPD denies eligibility, the
Court of Special Appeals disapproved the option, nanely,

dism ssal with prejudice of the charges, that the trial court
chose in order to remedy what the court perceived to be an

i nappropriate and erroneous decision by the |l ocal OPD to deny
representation. According to the internediate appellate court,

di sm ssal of the crimnal charges against Workman in response to
the local OPD s erroneous eligibility determ nation constituted
an i nappropriate exercise of “judicial circunvention.”

The Court of Appeals granted Workman’s tinely-filed petition
for wit of certiorari to consider whether the Court of Speci al
Appeal s erred in upsetting the dismssal, with prejudice, of the
charges against her, following the local OPD s continued refusal
to represent the defendant and the State’'s failure to file a
mandanus action to conpel the local OPD to appoint counsel on
Wor kman’ s behal f.

Held: Affirmed. Noting that the Crcuit Court should have
appointed the local OPD to represent Wrkman upon determ ning
that the defendant was indigent and entitled to the appoi nt nment
of counsel despite the local OPD s denial of eligibility, the
Court of Appeals held that the Crcuit Court’s entry of
dism ssal, wth prejudice, of the charges agai nst Wrknman
constituted an inappropriate judicial response to the situation
with which it was confronted.

Considering the Crcuit Court’s power to appoint directly
the local OPD to represent Workman, followi ng the |ocal OPD s
erroneous denial of eligibility, the Court noted that its
decision in Office of Public Defender v. State, No. 9, Sept. Term
2009 (. 2010) (“opp"), controlled the present case.
The Court observed that, in opp, it held that, where the trial
court determnes that the |ocal OPD denied representation
erroneously, due to the local OPD's failure to consider the
statutorily-mandated indigency factors contained in Art. 27A 8
7, and COVAR 14.06.03.05A, to a defendant in a crimnal case whom
the court finds qualifies as indigent according to those factors,
the trial court possesses the authority, pursuant to its role as
“ultinmate protector” of the defendant’s Constitutional right to
counsel and the provisions of Art. 27A, 8 6(f), to appoint an
attorney fromthe | ocal OPD to represent the indigent individual,
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unl ess an actual and unwai ved or unwai vabl e conflict of interest
woul d result thereby.

Turning to Workman’s case, the Court found that, under oPD
the Grcuit Court’s fundanmental prem se, nanely, that it was
wi thout authority to appoint directly an attorney fromthe | ocal
to represent Workman, and that its only alternative to dism ssal
with prejudice, of the charges was to attenpt to | everage the
State into seeking, within 30 days, a wit of mandanus conpelling
the local OPD to serve as counsel for Workman, was fl awed.
Rat her, the Court held, upon finding that the | ocal OPD denied
representation erroneously to Wrkman, and determ ni ng that
Workman qualified as indigent under the statutory indigency
factors, the Crcuit Court possessed, under Art. 27A, 8 6(f), the
authority (and, in fact, the duty) to appoint an attorney from
the local OPD to represent Wrkman on the charges brought agai nst
her. As such, the Court found that the Crcuit Court erred when
it required the State to seek a mandanus order agai nst the | ocal
OPD and di sm ssed the crimnal charges agai nst Wrknman upon its
failure to do so.

* % %
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Jose Henriquez v. Ana Henriquez, Case No. 81, Septenber Term
2009. Opinion filed April 13, 2010 by Battaglia, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 81a09. pdf

FAM LY LAW- COUNSEL FEES - NON-PRCOFI T LEGAL SERVI CES
ORGANI ZATI ON

Facts: Ana and Jose Henriquez were nmarried in El Sal vador on
April 18, 1998 and had two children during the marriage, Ana,
born in 1998, and Jessica, born in 2000; Ms. Henriquez had
another child born in 1994. In 2005, Ms. Henriquez filed a
Conpl aint for Absolute Divorce in the Crcuit Court for
Mont gonmery County, requesting “sole |egal and physical custody”
of the children, “tenporary and pernmanent child support,” as well

as “reasonabl e counsel fees and costs.” During the cust ody,
visitation, and child support phase of the proceedi ngs, counsel
for Ms. Henriquez introduced an item zed bill entitled

“Attorney’s Fees for Custody, Visitation, and Support |ssues
Only,” docunmenting | egal work on her behal f undertaken by the
House of Ruth Donmestic Violence Legal Cinic, a non-profit |egal
servi ces organi zati on, anounting to 58.34 hours, at $200 per
hour, for a total of $11,668. Counsel for M. Henriquez objected
to the introduction of the bill for attorneys’ fees, because the
House of Ruth agreed to represent Ms. Henriquez on a pro bono
basis. The trial judge awarded Ms. Henriquez sol e physical
custody of the children and ordered M. Henriquez to pay child
support and al so awarded attorneys’ fees in the anount of $5, 000
to the House of Ruth for legal work on Ms. Henriquez’'s behalf
regardi ng custody, visitation, and support issues, pursuant to
Section 12-103 of the Famly Law Article, Maryland Code (1984,
2006 Repl. Vol .), governing fee shifting in child custody
matters. The Court of Special Appeals affirmed, hol ding that
Section 12-103 contains “no per se bar to awarding attorney’s
fees to a party who is represented by a non-profit organization
that provides the party with free | egal representation.”

Before this Court, M. Henriquez argued that the award of
attorneys’ fees was inproper as a matter of |aw, contending that
Section 12-103 authorizes an award of attorneys’ fees only when a
party actually incurs expenses for |legal representation, defining
“attorney’s fees” as “the charge to a client for services
performed for the client,” quoting Black’s Law Dictionary 148
(9th ed. 2009). Ms. Henriquez countered that the word
“Incurred” does not even appear anywhere in the | anguage of
Section 12-103, and that nothing in the mandatory factors set
forth in Section 12-103 “requires a court to consider the status
of the legal services provided or whether a party actually
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incurred | egal fees.”

Hel d: The Court of Appeals affirmed and determ ned that the
pl ai n meani ng of Section 12-103 permtted the award of attorneys’
fees, because “counsel fees” are limted only to that which “are
just and proper under all the circunstances.” The Court further
noted that the only other statutory mandate that restricts a
court’s award of attorneys’ fees is contained in Section 12-
103(b), which enunerates considerations a court nust weigh before
awardi ng fees, to include (1) the financial status of each party,
(2) the needs of each party, and (3) whether there was
substantial justification for bringing or defending the
proceedi ng. Regarding M. Henriquez's reliance upon Black’s Law
Dictionary for the definition of “attorney’s fees,” the Court
enphasi zed that a “dictionary definition is not dispositive of
t he meaning of a statutory term” and that other dictionaries
have no nention of a “charge to a client,” such as Ballentine' s
Law Di ctionary, which defines “attorney’s fee” as “[a]n all owance
made by the court as costs in addition to the ordinary statutory
costs.”

Finally, the Court concluded that the Grcuit Court properly
awar ded attorneys’ fees directly to the House of Ruth, construing
Section 12-103 in pari materia Wth Sections 7-107, 8-214, and
11-110 of the Famly Law Article, governing fee shifting in
di vorce proceedi ngs, property disposition matters, and ali nony
proceedi ngs, respectively, and all permtting an award of fees
directly to an attorney. To do otherw se, noted the Court, would
foster the illogical result of permtting an award of fees
directly to an attorney when a party prevails in a divorce
proceedi ng on fault grounds, or when a party obtains a nonetary
award and could then pay the attorney, or when a party receives
al i nony, but not permtting an award of fees directly to an
attorney in a determnation of physical custody of children, in
whi ch each party “has equal constitutional rights to parent,” and
at stake is the “best interests” of the children. The Court also
reviewed cases fromsister jurisdictions that interpreted
statutory provisions anal ogous to Section 12-103 and simlarly
permtted an award of attorneys’ fees directly to the |egal
services organi zation, rather than the litigant.

* k%
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COURT OF SPECIAL APPEALS

Tri-County Unlimited, Inc.. v. Kids First Swimming School, Inc.,
et al., No. 0004, Septenber Term 2009, filed March 31, 2010.
Opi ni on by Wight, J.

http:// ndcourts. gov/ opi ni ons/ cosal/ 2010/ 4s09. pdf

BUSI NESS & CORPORATE LAW - CORPORATI ONS - FORNMATI ON - CORPORATE
EXI STENCE, PONERS & PURPOSE - EXI STENCE

BUSI NESS & CORPORATE LAW - CORPORATI ONS - FORNMATI ON - CORPORATE
EXI STENCE, PONERS & PURPOSE - POWNERS - LI TI GATI ON

Facts: Appellant, Tri-County Unlimted, Inc. (“Tri-
County”), brought suit in the Grcuit Court for Howard County
agai nst appellees, Kids First Swim School, Inc. and Gary Roth
(“appel l ees”), alleging that it was owed for |abor and naterials
expended in fulfilling its contractual obligations to build a
swi nmm ng pool. Appellees filed an answer and a countercl aim

On the scheduled trial date, appellees filed a notion to
dism ss, alleging that Tri-County' s corporate charter was
forfeited at the tine it filed the suit. Appellees argued that a
corporation cannot file a lawsuit while its charter is forfeited.
During argunent on the notion, Tri-County did not dispute that
its charter was forfeited when it filed suit, but argued that its
right to sue was restored retroactively because its charter had
been revived. The court entered judgnent in favor of appellees,
granted the notion and dism ssed Tri-County’s conplaint w thout
prejudice. As a result of the ruling, appellees dismssed their
counterclaim

Hel d: The Court of Special Appeals affirnmed. The
subsequent revival of a corporate charter cannot save a | awsuit
filed by a corporation at a tine when its charter was forfeited.
In reaching this conclusion, the Court first noted that a
corporation’s powers are inoperative, null and void when its
charter is forfeited. However, if and when a corporation revives
its charter, its rights are restored as if they had never been
lost. Tri-County argued that the revival of a corporate charter
restores all rights except those divested during the period of
forfeiture, and the right to sue is not divested during
forfeiture. The Court acknow edged that a corporation has the
right to initiate a lawsuit once its charter is revived, but
di sagreed with Tri-County’s contention that the revival of the

-21-



Return to TOC

charter retroactively restores the right to sue. In so doing,
the Court nade explicit that a conplaint filed by a defunct
corporation is a nullity as a matter of |aw.

* % %
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Prince George’s County, Maryland, et al. v. Keith Longtin — No.
1818, Septenber Term 2007, filed January 27, 2010. Opinion by
Zarnoch, J.

http:// nmdcourts. gov/ opi ni ons/ cosa/ 2010/ 1818s07. pdf

CVIL LAW- LOCAL GOVERNMENT TORT CLAIMS ACT - APPLI CATION TO
CONSTI TUTI ONAL TORTS

CONSTI TUTI ONAL LAW - VI OLATI ONS OF CONSTI TUTI ONAL RI GHTS -
PATTERN AND PRACTI CE CLAI M5

A VIL PROCEDURE - SUA SPONTE REVI SI ON OF JUDGVENT

Facts: On Cctober 5, 1999, the Prince George’ s County
Pol i ce Departnent took Longtin into a police station
i nterrogati on room and began questioning hi mabout the recent
death of his wife, Donna Zinetti, who was raped and nurdered
whi | e joggi ng near her honme. Over the next day and a half,
Longtin was questioned on a rotating basis by at |east six
different officers and slept only 50 m nutes during that 38-hour
period. Although all of the detectives testified at trial that
Longtin did not ask for a | awer, Longtin testified that he told
officers that he wanted to talk to a |lawer and his cell phone
records showed that he tried to call tw different | awers from
the interrogation room The officers took Longtin’s belt,
wal | et, shoel aces and cell phone and, according to Longtin,
threatened himw th viol ence when he indicated he wanted to
| eave, and, at one point, handcuffed himto the wall. Appellant
was asked “what if” questions about the nurder, such as: “[W hat
i f you had done this nmurder? [What do you think would have
happened?” He was shown phot ographs of his dead wife. Longtin
admtted to the officers that he had a verbal and physical
altercation with his wife on Cctober 3, 1999, 14 hours before her
body was found, about an alleged extra-marital affair. Longtin
said that he pushed Zinetti down and then went into the kitchen,
got a knife and ran after her when she left to go jogging, but
insisted that he did not kill her.

On Cctober 7, 1999, Longtin was formally arrested and
charged with nurdering his wife. A Statenent of Probabl e Cause
conpl eted by the police stated that Longtin “volunteered” to cone
in and talk to police about his wife’'s death, and that Longtin
admtted to “being involved in this case”and gave details about
this case that had not been related to the nedia and only the
per petrator would have known. The statenent failed to nention
Longtin’s insistence that he did not nmurder his wife. Longtin
was incarcerated in the Prince George’s County Detention Center
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The police told Longtin's attorney that Longtin faced a “doubl e
life” sentence.

The police took DNA sanples fromLongtin to conpare with
those left by the perpetrator of the crime. On January 14, 2000,
Meredith Monroe of the Maryland Police Crine Laboratory spoke to
Det ective Ronald Herndon and told himthat Longtin had been
excl uded as a possible donor of the DNA taken fromthe victim
Thi s excul patory information was not shared with the State’s
Attorney or Longtin’s counsel. No steps were taken to rel ease
appel l ee. Herndon also told Monroe that he woul d provi de her
wi th DNA from Antoni o Cesby, who had beconme a suspect in
Zinetti’s nurder, but waited two nore nonths before requesting
testing. On June 12, 2000, Detective Herndon advised the State’'s
Attorney’'s Ofice that the DNA found on Zinetti nmatched Cesby, at
which time Longtin was rel eased after eight nonths of
i ncarceration

On Cctober 31, 2000, Longtin's |lawer sent to then-Prince
CGeorge’ s County Executive Wayne Curry a notice of claim stating
that appellant suffered injuries and his constitutional rights
were violated by the Prince George[’s] County Police Departnent.
The claimwas forwarded to the County’s O fice of Law, which
received it on Novenmber 6, 2000. On Cctober 22, 2001, Longtin
filed suit inthe Crcuit Court for Prince George’s County
agai nst Prince Ceorge’s County, its then-Chief of Police, and 5
menbers of the Crimnal Investigation Division (CID) of the
County Police Departnent. The conplaint alleged that the
defendants’ actions violated Articles 21 and 24 of the Maryl and
Decl aration of Rights, constituted false inprisonnment, false
arrest and malicious prosecution, intentionally inflicted
enotional distress, invaded his privacy and portrayed himin a
false light, intentionally m srepresented material facts,
amounted to negligence, and resulted in negligent detention. The
conplaint al so asserted that the individual defendants had
engaged in a pattern or practice of “unconstitutional and
unl awful detention and interrogation” and “excessive force and
brutality,” which the County had tol erated, encouraged and
instigated by allegedly failing to “properly train, prosecute,
supervise and discipline its officers.” Longtin also sought
specific injunctive relief prohibiting inproper police
interrogations and a declaratory judgnment that such
interrogations were unconstitutional. |In addition, he alleged a
civil conspiracy by which the defendants “agreed and jointly
acted in . . . unconstitutional and unlawful conduct.” In 12 of
the 13 counts, the conplaint sought $10 nmillion in conpensatory
damages and $50 million in punitive damages.
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After some clains fell out and certain individuals were
dropped as parties, the trial began in August of 2006. The case
was submitted to the jury on eight counts. On August 31, 2006,
the jury returned a verdict in Longtin’s favor on all eight
counts. It awarded $5.2 nmillion in conpensatory damages agai nst
the County and a total of $900, 000 punitive danmages agai nst
i ndi vi dual defendants. After trial, the circuit court revised
t he judgnent and reduced the anobunts of the punitive damage
awar ds.

Hel d: Affirned.

A. The Court rejected the appellants’ contentions that (1)
all but one of Longtin's successful clains were barred by the
notice requirenents of the Local Government Tort O ains Act
(“LGTCA"), M. Code (1973, 2006 Repl. Vol.), Courts and Judici al
Proceedings Article (C&IP), 8 5-304(b), and (2) the approximately
$5 mllion conpensatory damage award coul d not stand because it
exceeded the nonetary caps of the LGICA, as provided by C&P § 5-
303. The Court exam ned the applicability of the LGICA to state
constitutional torts and noted that the Court of Appeals has
consistently said that the LGICA and the Maryland Tort C ains Act
(MIcA), M. Code (1984, 2009 Repl. Vol.), 88 12-101 of the State
Government Article, et seg., do not exclude State constitutional
torts fromtheir coverage. The Court of Appeals, however, has
never deci ded whether the restrictions of those statutes that
woul d defeat all or partial recovery apply in every respect to
State constitutional torts. The Court of Special Appeals then
di scussed other state courts’ decisions that tort clains act
notice of claimrequirenents are inapplicable to actions for
violations of a state constitutional right.

Finally, the Court declined to conclusively decide the
applicability of LGICA procedural requirenents to State
constitutional torts and held that in this case good cause
exi sted, pursuant to C&P § 5-304(d), to excuse tinely conpliance
with the notice of claimrequirenments. Longtin was charged with
first-degree murder with the possibility of a double life
sentence, agents of the County lied and wi thheld excul patory DNA
evidence in order to keep himincarcerated, and Longtin was not
rel eased or nmade aware of the excul patory evidence until two
nonths after the statutory notice period expired. Therefore, an
ordi nary prudent person in Longtin’s position could not have
given notice within 180 days of his arrest, as required by the
LGTCA, and thus good cause existed to excuse the untineliness.

B. The Court of Special Appeals further held that the

damage caps of the LGICA did not apply to this case because, in
1999 and 2000, during the period of Longtin’ s interrogation,

- 25-

Return to TOC



Return to TOC

arrest, incarceration and rel ease, Prince George s County
possessed no immunity, statutory or otherw se, from
constitutional torts. In 2001, the General Assenbly passed

| egislation to clarify that the nonetary limts on the liability
of a | ocal governnment under the LGICA apply to clains agai nst

| ocal governnents. Although the bill purported to apply to “any
clai mfor damages under [the LGICA] in a case pending on the
effective date of this Act and arising fromevents occurring on
or after July 1, 1987,” in Dua v. Comcast Cable of Md., Inc., 370
Ml. 604 (2002), the Court of Appeals invalidated two statutes
that retroactively abrogated plaintiffs’ “rights to particul ar
suns of noney” as well as their “causes of action in pending

cases.” Moreover, pre- and post-Dua cases recogni ze that the
retroactive grant of governnental inmmunity “m ght transgress a
vested right.” Here, where Longtin had a fully accrued cause of

action for conplete recovery for constitutional violations that
were not previously subject to an assertion of either all or
partial |ocal governnent imunity, the 2001 | egislation could not
retroactively apply to limt damages.

C. The Court of Special Appeals held that a cause of action
for an unconstitutional pattern or practice can be brought
agai nst a | ocal government under Article 24 of the Maryl and
Constitution. The Court exam ned federal |aws providing remnmedies
for “pattern and practice” violations of individuals’
constitutional rights and concluded that, given the expansive
reach of Maryland' s constitutional tort renedy, it is unlikely
that Article 24 contains any exenption fromliability for an
unconstitutional pattern or practice. The Court further held
that the evidence in this case was sufficient to support
Longtin’s pattern and practice clains.

D. The Court of Special Appeals held that the circuit court
did not deprive Longtin of due process when it sua sponte reduced
the punitive damages awards post-trial w thout first providing
notice or an opportunity to be heard on the issue and when it was
not raised by the appellants or discussed at any post-trial
hearings. Although due process may sonetines apply to sua sponte
judicial actions, the tinmely filing of appellants’ post-trial
notions robbed the judgnent of its finality and invested in the
court the broad and wel | -established authority to revise its
judgnent sua sponte. Although it would have been a wi se practice
to notify the parties and give them opportunity to prepare and
present argument on the issue, as was done in Mona v. Mona Elec.
Group, Inc., 176 Md. App. 672 (2007), such a procedure is not
constitutionally required. Moreover, although the punitive
damages reduction was not nentioned in appellants’ post-tria
filings, the key conponent of nalice was an omni present issue in
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the case and appel |l ants’ counsel argued at |ength against the
punitive damage award in his closing argunent.

* k% %
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Olusegun Hakeem Ogundipe v. State of Maryland, No. 1247,
Septenber Term 2008. Opinion filed on March 25, 2010 by Kenney,
J. (retired, specially assigned).

http:// nmdcourts. gov/ opi ni ons/ cosa/ 2010/ 1247s08. pdf

CRIM NAL LAW - JURY VERDI CT - JURY VERDI CT SHEETS

Facts: Appellant was convicted by the jury of first degree
nmurder, attenpted first degree nurder, two counts of first degree
assault, and other crimes. The jury announced its verdict in
open court, no juror objected to the verdict when hearkened by
the clerk of the court, and all of the jurors individually agreed
to the verdict when polled. Days after the court entered
judgnment reflecting the jury’s verdict, defense counsel was nmade
aware that the verdict sheet reflected that the jury had answered
“yes” to questions asking whether appellant was guilty of the
charges of nmurder, attenpted nmurder, and two counts of assault in
the first degree, but, rather than skipping questions related to
the same charges in the second degree as instructed, the verdict
sheet indicated that the jury answered “no” as to whether
appel l ant was guilty of those crines.

On appeal, appellant argued that the circuit court erred by
accepting an inconsistent verdict and by failing to disclose the
verdi ct sheet to appellant.

Held: A verdict sheet facilitates the jury's deliberations
but it is not the jury's verdict. Therefore, the verdict was not
inconsistent and the circuit court conmtted no error. A
verdi ct sheet is not a “conmunication” fromthe jury to a judge
that is required to be disclosed to the parties under Rule 4-
326(d).

* k%
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Floyd Reynaldo Nash v. State of Maryland, No. 1619, Septenber
Term 2008, filed March 26, 2010. Opinion by Gaeff, J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 1619s08. pdf

CRIM NAL LAW - POSSESSION OF A FI REARM AFTER A CONVICTION OF A
CRIME OF VIOLENCE - STIPULATI ON - Bl FURCATI NG ELEMENTS OF A CRI ME
- CARTER v. STATE - | NVITED ERROR

Facts: On March 14, 2008, appellant was indicted in the
Crcuit Court for Charles County on the charge of unlaw ul
possession of a regulated firearmby a person previously convicted
of a crime of violence. The parties entered into an agreenent that
woul d prevent disclosure of the previous conviction to the jury.
The court instructed the jury that the charge was “possessi on of a
firearmunder certain circunstances.” The court indicated that the
jury woul d be deciding only the i ssue of possession of the firearm
and the court would determine if the “certain circunstances”
exi st ed. Appel l ant made no objection to this instruction, and
def ense counsel agreed that he was satisfied with the court’s
instructions. The jury found appellant guilty of “possession of a
firearmunder certain circunstances.” After the jury returned its
verdict, the court referred to the stipulation, stating “we’l
stipulate he was a convicted felon, right?” The State responded in
the affirmati ve and i ntroduced i nt o evi dence docket entries show ng
two prior convictions for robbery.

Hel d: Judgnent affirnmed. |In cCarter v. State, 374 M. 693,
722 (2003) the Court of Appeals set forth the proper procedure to
foll ow when a defendant is charged with the crinme of possession of
a regulated firearmby a person with a prior conviction of a crine
of violence. The Court upheld the trial court’s ruling denying the
defendant’s request to bifurcate the elenents of the offense and
have the jury decide only the possession issue, holding that “the
proper course is to require a trial judge, when the defendant
elects a jury trial, to allowthe State to present evidence of al
el enents of a crimnal -in-possession charge.” Although the Court’s
holding was that the State should be permtted to present all
el enents of the charge to the jury, its reasoning made cl ear that
bifurcating the elenents of the offense, i.e., having the jury
consi der solely the issue of possession of the firearm wth the
I ssue of the prior conviction to be determned at a later tine, was
not appropriate. Thus, evenif the parties agree, the court should
not bifurcate the elenents of the offense.

Appellant is not entitled, however, to reversal of his

conviction on this ground. A defendant should not be able to take
advant age of an error that he invited or requested the trial court
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to make. Defense counsel clearly participated in the request to
subm t evidence of his prior convictions after the jury decided the
i ssue of possession. He, along with the State, requested that the
court proceed as it did. Under these circunstances, and where
there is no dispute that appellant had the requisite prior
convictions, the invited error doctrine precludes appellant from
taki ng advantage of this error.

* Ak Kk
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In Re: Shirley B., Jordan B., Davon B. and Cedric B., No. 1533,
Sept enber Term 2009, filed April 27, 2010. Opinion by Gaeff, J.

http:// mdcourts. gov/ opi ni ons/ cosa/ 2010/ 1533s09. pdf
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FAMLY LAW - CH LD IN NEED OF ASSISTANCE - PERVANENCY PLAN -

REASONABLE EFFORTS.

Facts: Goria B. and Ronald T. are the biol ogical parents of
Shirley B. (born May 6, 1997), Davon B. (born Decenber 22, 1999),
Jordan B. (born April 11, 2001), and Cedric B. (born August 30,
2004). In August 2005, the Prince George’s County Departnent of
Soci al Services (the “Departnent”) received a report that the four
children “were not being properly supervised,” were living in
“unsanitary conditions,” and were not attending school regularly.

The Departnent began to provide services to Ms. B. and her
children, which included referring Ms. B. for a psychol ogical
eval uation. The doctor that evaluated Ms. B. noted that Ms. B.’s
“cognitive limtations are capabl e of inpinging upon her ability to
sust ai n adequate care for her children over tinme wthout external
support and intervention.” The court found each of the children to
be a Child In Need of Assistance (“CINA").

The court held permanency plan review heari ngs approxi mately
every six nonths. The Departnent set forth the many services that
it had provided to Ms. B. and the children. At a hearing on
Decenber 2, 2008, the social worker assigned to Ms. B.’s case
testified that the “primary barrier” for M. B. to achieve
reuni fication with her children was her “cognitive limtations.” To
address these concerns, the Departnent had referred Ms. B. to three
different organizations, but the availability of services was
conti ngent upon avail abl e funding. The court rejected the argunent
that the Departnment had not nmade reasonable efforts toward
reuni fication, but it found that it was in the children’ s best
interests for the permanency plan to remain reunification with M.
B.

On June 25, 2009, the circuit court held another pernanency
pl an revi ew hearing. At the hearing, the social worker assigned to
Ms. B.’s case testified regarding the efforts to assist Ms. B. with
her nedical problens, noting that the Departnent scheduled the
appoi ntnents and transported Ms. B. because she “was unable to

navigate the bus system on her own.” Evi dence regarding the
special needs of the children, as well as the problens they were
still experiencing due to the trauna they experienced when they

were living with Ms. B., was introduced into evidence. The soci al
wor ker testified that, in order for there to be any possibility for
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Ms. B. to reunify wth her children, it was crucial that she
recei ve services fromcertain organi zations, to provide Ms. B. with
vocational training, “supportive services for everyday life,”
including specialized parenting classes, and services for
i ndividuals with intell ectual and devel opnental disabilities. She
i ndicated that these were the only renmining options for services
for Ms. B. regarding parenting. Those services, however, were not
avai lable to Ms. B. at that tine due to funding limtations. At
the conclusion of the hearing, the court ordered that the
per manency plan be changed fromreunification to adoption.

Hel d: Judgnent affirmed. The circuit court’s finding that the
Departnment made reasonable efforts to achieve the permanency plan
of reunification between Ms. B. and her four children was not
clearly erroneous. The Departnent nmade nunmerous attenpts to obtain
services for Ms. B. Although the Departnment was unable to obtain
services that mght have helped Ms. B., it was not from | ack of
effort by the Departnment. The Departnment certainly nust make good
faith efforts to provide services to achieve reunification, taking
into consideration the cognitive limtations of a parent. It
cannot provide services, however, if they are not available. What
constitutes “reasonabl e efforts” nust be determned in |ight of the
resources available to the Departnent. Under the circunstances
here, the court’s finding that the Departnment nade reasonable
efforts to achieve the permanency plan of reunification was not
clearly erroneous.

G ven the abusive conditions to which the children were
subjected while in Ms. B.’s care, the 28 nonths that the Depart nent
had been working to find services to assist Ms. B. to care safely
for her four children, who all have special needs, the
unavail ability of services that potentially could help, and the
uncertai nty whet her such services even exist, we find no abuse of
di scretion by the circuit court in changing the permanency plan for
each of the children fromreunification to adoption.

* kA
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Taylor Electric Co., Inc. v. First Mariner Bank, No. 2280,
Sept enber Term 2008, decided March 29, 2010. Opinion by Davis, J.

http:// nmdcourts. gov/ opi ni ons/ cosa/ 2010/ 2280s08. pdf

FI NANCI AL I NSTI TUTI ONS - MORTGAGES - Western Nat’l Bank v. Nat’l
Union Bank, 91 M. 613, 621 (1900) (hol ding: “An equitabl e nortgage
results from different fornms of transactions in which there is
present an intent of the parties to make a nortgage, to which
intent, for sone reason, |egal expression is not given in the form
of an effective nortgage; but in all such cases the intent to
create a mortgage 1is the essential feature of the transaction.”)
See also Lubin v. Klein, 232 M. 369, 371 (1963); Pence v. Norwest
Bank Minnesota, 363 Md. 267, 280 (2001).

Facts: On May 24, 2006, appellee entered into a | oan agreenent
Wi th a construction conpany, which provi ded that appel |l ee agreed to
| oan the construction conmpany $811,000 and the latter agreed to
give appellee a first-priority deed of trust on real estate in
Prince Geroge’s County. On the sane day, the owner and president
of the construction conpany executed a deed of trust in favor of
appellee. The title conpany, Buyer’s Title, sent the deed of trust
to the Grcuit Court for Prince George’'s County the next day for
recording. The circuit court first rejected the deed because, in
the interim the property taxes had beconme due; a second tine, it
was rej ected on Septenber 6, 2006; and, finally, the clerk recorded
t he deed of trust on Novenmber 22, 2006 on the third attenpt.

On Decenber 13, 2006, appellant filed a petition for a
mechani ¢’ s |i en agai nst the constructi on conpany. Because t here was
no description on the deed recorded, in the interim Buyer’'s Title
sent anot her copy of the deed of trust to the circuit court with an
attachment, Exhibit A, containing a description of the property.
Al ong the bottom of each page of the deed of trust, recorded on
February 2, 2007, was the follow ng: “This Deed of Trust is being
re-recorded to include the Legal Description.”

On March 5, 2007, the circuit court granted appellant’s
petition for a mechanic’s lien against the property; appellant
thereafter filed a conplaint for declaratory relief, seeking to
establish priority over appellee’ s deed of trust. Contendi ng that
appellee’s initial deed of trust filed on Novenber 22, 2006 was
invalid because it |acked a property description, appellant filed
its Motion for Summary Judgnent. Appellee filed a cross-notion for
summary judgnent. The circuit court granted sunmary judgnent in
favor of appellee, finding that, although the original nortgage
t hat was recorded | acked a description of the secured property, the
defect was cured on February 2, 2007, prior to the grant of the
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mechanic’s |ien and that the doctrine of 1is pendens did not apply.

Hel d: Appel | ee, as a bona fide |ender for value, acquired
its interest as a nortgagee of the property well before the filing
of the petition for a mechanic’s lien, notwithstanding its failure
to include a description in the original deed; thus, it did not
take its interest subject to appellant’s nechanic’s |lien and
appellant’s nmechanic’s lien did not acquire priority over
appel lee’s interest. Accordingly, the doctrine of I1is pendens did
not apply to give appellant a priority over appellant’s secured
interest. Judgnent affirned.

* %k %
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Prime Rate Premium Finance Corporation, Inc. v. Maryland Insurance
Administration, No. 02800, Septenber term 2008, filed March 31
2010. Opinion by Mtricciani, J.

http:// nmdcourts. gov/ opi ni ons/ cosa/ 2010/ 2800s08. pdf
| NSURANCE - PREM UM FI NANCE AGREEMENTS: RETURN OF UNEARNED PREM UM

MD. CODE § 23-405(B) OF THE | NSURANCE ARTI CLE: | NCORPORATI ON OF DEBTS
DUE UNDER SEPARATE PREM UM FI NANCE AGREENMENT(S) BETWEEN PARTI ES

Facts: Prinme Rate is a prem umfinance conpany registered to
do business in Maryland with the MA  On Cctober 25, 2007, Prine
Rate submtted a revised premumfinance agreenent to the MA for
approval . Par agraph sixteen of the proposed agreenent read, in
pertinent part: “the ABOVE NAMED insured . . . (16) [a]grees that
any refunds nmay be applied against any prior debts owed [Prine
Rate].” The M A requested that paragraph sixteen be deleted inits
entirety. The parties were able to resolve all issues with regard
to the proposed agreenent except for paragraph sixteen. On My 16,
2008, the M A disapproved the proposed agreenent. On June 16
2008, Prine Rate requested a hearing. On Septenber 10, 2008, the
Commi ssioner issued a Final Oder and statenment of reasons in
support of the order and upheld the M A s rejection of the proposed
agreenent. The Conmi ssioner found that the refund contenpl ated by
A 8§ 23-405 is mandatory and that the statute would be “weakened
considerably” if the premum finance conpany could “reduce
(potentially to zero) the refund to collect a debt arising under
sone other and separate financing agreenent.” To conclude, the
Conmi ssioner found that “the CGeneral Assenbly’s intent in 8§ 23-
405(6) (1) is unanbiguous, and the MA was obliged to honor that
intent.” On January 22, 2009, the Grcuit Court for Baltinmore City
affirmed the MA Final Oder. The appellant has tinely appeal ed.

Hel d: The Court of Special Appeals affirned the judgnment of
the GCrcuit Court for Baltinore City. The Court held that the
| nsurance Conmi ssioner did not err in disapproving Prine Rate’'s
proposed prem um finance agreenment for the reasons stated in the
| nsurance Commi ssioner’s Final Order. The plain | anguage of the
statute supports the appellee’s interpretation of the statute. W
assune that “the prem umfinance agreenent” nust refer to a single
agreenment and fail to see how the |egislature could have intended
that the prem umfinance conpany have the right to set off unearned
premuns with prior debts owed under separate agreenents and thus
defeat the statutory instruction that the conpany “shall return”
unearned premuns to the policy holder. The MA is required to
approve any changes to a conpany’s prem umfinance agreenent, which
indicates that the legislature intended to protect consuners, and
al so negates the appellant’s argunent for freedom of contract.
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Statutory history also supports the Comm ssioner’s finding that
return of the unearned premumis mandatory. Although there may be
situations in which the premi umfinance conpany i s conpelled to pay
an insured’s premiumto a third party because of bankruptcy or
garni shment proceedi ngs, this fact shoul d not be used to evi scerate
the expressed will of the General Assenbly.

* k%
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Shannon M. Wilson v. Shady Grove Adventist Hospital et al., No.
2588, Septenber Term 2008, decided on March 31, 2010. Opinion by
Davi s, J.

http:// nmdcourts. gov/ opi ni ons/ cosa/ 2010/ 2588s08. pdf

LABOR & EMPLOYMENT - ACCI DENTAL PERSONAL I NJURY - M. Code Ann.
Labor and Enploynent Article. 8§ 9-101(b) “Accidental personal
injury” nmeans: (1) an accidental injury that arises out of and in
t he course of enpl oynent.

Continental Group v. Coppage, 58 MI. App. 184, 192-93 (1984) “the
concept or standard of proximate cause . . . seened to be broader
in workmen’ s conpensation cases.”. . . “[t]he ‘bottomIline is
this: the evidence nust, at a mninmum establish beyond nere
conjecture or guess that the injury could have caused the

consequence and that there was no other intervening cause. |f that
t hought is effectively conveyed to the jury, the omssion to
include the words ‘probable’ or ‘reasonably probable’ is not

fatal .” (Enphasis added).

Facts: Appellant, a former Psychiatric technician at Shady
G ove Hospital, suffered a conpensable work-related injury to his
right knee in July 2006. Thereafter, he underwent two knee
surgeries and had to wear a brace that immobilized his right |eg.
He clained that, as a result of the treatnment of his right knee, he
devel oped pain in his |l eft knee. H s physician ordered an MRl and
appel | ant sought approval of the MRI fromthe WCC. The WCC hel d a
heari ng, considered the testinony of two physicians, and ultimately
found that the left knee injury was causally related to the work-
related injury to the right knee. Appel | ees appealed to the
circuit court, where the parties presented the sane evidence to a

jury.

Appel | ant asked the circuit court to instruct the jury as
follows: “In workers’ conpensation cases, proximte cause neans
that the accident could have caused the injury and no other
efficient cause intervened between the accident and the injury.’
The trial judge, in refusing to grant the instruction, responded:
“. . . that language was witten for you and for nme and for |aw
professors to sort of think about all this. But in the requested

instruction, if I give it, | have to define the word proximte, |
have to define the word accident. | have to define the word
efficient. | have to define the word intervening. Because they're

going to say, ‘what is proximte cause,’ or ‘what is an accident,’
or ‘what is efficient,’” or ‘what does intervene nean? ” The case
was submitted to the jury and the jury returned a verdict in favor
of appell ees. Appellant appealed to the Court of Special Appeals,

-37-



asserting that the trial court erred in inproperly instructing the
jury on proximate cause in a workers’ conpensation case.

Hel d: Because the Wrkers’ Conpensati on Conm ssion’ s deci sion
is presuned to be prima facie correct, the jury was not properly
apprized that the burden, which was on appellee to prove that the
WCC deci sion should be reversed because (1) the 2006 right knee
i njury could not have caused the left knee condition or (2) that
there was another intervening cause, L.E. 8 9-745(b); thus, the
trial court’s refusal to grant the instruction as to causation
which was at the heart of the only issue submtted to the jury,
prej udi ced appel |l ant.

* k%
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Cochran v. Griffith Energy Services, No. 19, Septenber Term 2009,
filed March 31, 2010. Opinion by Eyler, Deborah S., J.

http://nmdcourts. gov/ opi ni ons/ cosa/ 2010/ 19s09. pdf

POST- JUDGVENT | NTEREST - ACQUI ESCENCE RULE - TENDER OF JUDGVENT.
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Facts: Plaintiffs obtained judgnment agai nst defendant for
negl i gence and breach of contract arising out of defendant’s oil
spill at the plaintiffs’ hone. Three days after judgnment was
entered, the defendant wote to the plaintiffs stating that it
wanted to pay the judgnent and requesting information necessary
to issue the paynent check. The plaintiffs did not respond.
Later, the plaintiffs noted an appeal, asserting that the trial
court had erred in not allowing themto pursue certain statutory
claims and to seek “lost business opportunity” danages, and
chal I enging the inposition of sanctions for a discovery
violation. The defendant again wote to the plaintiffs stating
its intention to pay the judgnent and requesting the information
with which to wite the check. That letter received no response.
The plaintiffs' appeal was unsuccessful. Thereafter, the
defendant again wote to the plaintiffs seeking to pay the
judgnment. Again the plaintiffs did not respond.

The plaintiffs eventually responded to a fourth
comuni cation, insisting that the defendant pay the judgnent with
post-judgnent interest to that date. The defendant refused to
pay that anmount of post-judgnment interest, and instead paid into
court the full anpount of the judgnment, with an amount of interest
equal to a date on which the defendant contended post-judgnent
i nterest had stopped accruing. The defendant noved the court to
deci de the disputed issue of post-judgnent interest.

The plaintiffs argued anong other things that the tenders
were not effective to halt the accrual of post-judgnment interest,
and that they would have forfeited their appeal under the
acqui escence rule had they accepted paynent of the judgnent. The
circuit court concluded that the defendant had nmade a valid
tender of the judgnment three days after the judgnent was entered,
t hat post-judgnment interest stopped accruing that day, and that
t he acqui escence rule did not apply.

Hel d: Judgnent affirnmed. The conmuni cation nmade three days
post -judgnent was a valid and effective tender of the judgnent,
whi ch ceased the accrual of post-judgnent interest as of that

date. In addition, the plaintiffs would not have forfeited their
appeal under the acqui escence rule by accepting the tender.
Their legal theories on appeal, if accepted or if rejected, would
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not have di sturbed the judgnent already entered—they could have
resulted only in an increase in the judgnent over an established
and undi sputed m nimum The acqui escence rul e does not apply in
such circunstances because its purpose is to prevent the
successful plaintiff fromtaking a position on appeal that is

i nconsi stent with an acceptance of the judgnment bel ow, which was
not the case here.

* k%
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals dated April 1, 2010, the
foll owi ng attorney has been disbarred by consent fromthe further
practice of lawin this State:

ERI' N HUTCHI NSON- SM TH

By an Order of the Court of Appeals dated April 20, 2010,
the follow ng attorney has been suspended for sixty (60) days by
consent, effective immedi ately, fromthe further practice of |aw
in this State:

C. TRENT THOVAS
*

The foll ow ng attorney has been replaced upon the register
of attorneys in the Court of Appeals as of April 22, 2010:

LESLI E DANA S| LVERVAN
*
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