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COURT OF APPEALS

ATTORNEYS - DISCIPLINE - MARYLAND RULES OF PROFESSI ONAL CONDUCT:
1.1 (COVPETENCE), 1.2 (SCOPE OF REPRESENTATI ON AND ALLOCATI ON OF
AUTHORITY BETWEEN CLIENT AND LAWER), 1.3 (DI LIGENCE), 1.4
(COVMUNI CATION), 1.5 (FEES), 1.15 (DECLINING OR TERM NATI NG
REPRESENTATI ON), 8.1 (BAR ADM SSI ON AND DI SCI PLI NARY MATTERS), AND
8.4 (M SCONDUCT) .

Facts: The Attorney Gievance Comm ssion of Maryland, acting
t hrough Bar Counsel and pursuant to Maryl and Rule 16-751(a), filed
an anmended Petition For Disciplinary or Renedial Action against
Respondent Barbara Osborn Kreaner on June 8, 2007. The petition
al | eged Respondent vi ol ated Maryl and Rul es of Professional Conduct
("MRPC"), 1.1 (Conpetence), 1.2 (Scope of Representation and
Al'location of Authority Between Client and Lawer), 1.3
(Diligence), 1.4 (Communication), 1.5 (Fees), 1.15 (Declining or
Term nating Representation), 8.1 (Bar Adm ssion and Disciplinary
Matters), 3.3 (Candor Toward the Tribunal), and 8.4 (M sconduct) in
her representation of six clients.

The Circuit Court for Harford County conducted an evidentiary
hearing and issued proposed findings of fact and conclusions of
law, which culmnated in a determ nation that Respondent viol ated
Rules 1.1, 1.2, 1.3, 1.4, 1.5 1.15 8.4(a),(c), and (d).
Respondent fil ed many exceptions to the hearing judge' s findings of
fact and conclusions of law. Bar Counsel filed no exceptions. The

Court of Appeals overruled each of Kreaner’s exceptions. O
particular interest, the Court of Appeals held that Respondent’s
practice of billing clients separately for tinme spent conpleting

her tine sheets (“accounting services”) violated Rule 1.5. The
Court stated that while Rule 1.5 allows attorneys to charge for
wor k perfornmed during the representation and to seek rei nbur senent
for costs of services or expenses undertaken during the
representation, it was not reasonable, under the circunstances
presented, for Respondent to separately charge her clients for
“accounting services.” The Court viewed “accounting services” as
an overhead expense that should wusually be subsuned in the
prof essional fee that is charged for the | egal services rendered.
The Court then noted: “Should a | awyer wish to charge clients for
over head costs and expenses, such a charge - including its nethod
of calculation - ought to be explained to the client prior to the
start of representation, and expressly stated in the witten
retai ner agreenent. Most inportantly, the client nust consent in
advance to the additional fees and their nethod of calculation.”



Hel d: Di sbarnent. The Court concl uded t hat Respondent, in each
of the six conplaints, accepted fees and then failed to represent
her clients conpetently. |In addition, Respondent billed several
clients for accounting services that are customarily a part of the
operating costs of a |aw practice. The Court then took notice of
Respondent's violation of Rule 8.4(c)(M sconduct). The Court
concl uded t hat Respondent’s intentional disregard for her clients’
legal matters as well as her intentional m srepresentations to her
clients regarding the status of their cases reflects her disregard
for client matters and the rules of professional responsibility.
I n addr essi ng the appropriate sancti on for Respondent’ s m sconduct,
the Court stated that Respondent's intentionally di shonest conduct,
coupled with her prior disciplinary record, including three prior
sanctions inposed by the Court, denobnstrated a continuing pattern
of m sconduct and threatened the public’ s confidence and trust in
the |legal profession, thereby warranting the sanction of
di sbar nent .

Attorney Grievance Commission v. Barbara Osborn Kreamer - M scC.

Docket AG No. 18, Septenber Term2006. Opinion filed April 17, 2008
by G eene, J.

* % %

CVIL PROCEDURE - M SJO NDER OF PARTI ES - SEVERANCE OF CLAI M5 | NTO
SEPARATE ACTIONS - WHEN APPROPRI ATE

FI NAL JUDGVENT DOCTRI NE - RELATI ONSHI P TO M SJO NDER - SEVERANCE OF
PARTI ES UNDER MARYLAND RULE 2-213 IS | NAPPROPRIATE VWHEN SOLE
PURPOSE | S Cl RCUMENTI ON OF THE FI NAL JUDGVENT RULE

Facts: Nearly ten years ago, seven minor plaintiffs (Reginald
Smth, Jr., Shatara Smith, Shatavia Smith, Christian Brantl ey,
Brandon Ham I ton, Gerald Shorter, and Cctavia Shorter) from four
famlies (the Smths, the Brantleys, the Hamltons, and the
Shorters) filed a conplaint in the Crcuit Court for Baltinore
City. Based on exposure to the elenent, |ead, these four famlies
sought to recover damages from twenty-one defendant conpani es on
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varied products liability-related clains. The fifteen-count
conplaint, filed 20 Septenber 1999, alleges that the defendant
conpanies are liable to the plaintiffs because they either 1)
produced tetraethyl |ead (TeL) used in notor vehicle gasoline; 2)
produced |ead pignment used in manufacturing paint; 3) produced
pai nt that contained the | ead pignent; 4) produced | ead-free paint
wi t hout warni ng consuners on the containers how to renove safely
previously applied lead paint in the surface preparation
instructions; or 5), in the case of twd trade organization
def endants, allegedly pronoted the use and unsafe renoval of |ead
pai nt .

Early in the proceeding, the plaintiffs noved to sever the
action into four separate cases, one for each famly, or, in the
alternative, to allowthemto dism ss the action w thout prejudice
in order that separate actions could be brought. The court denied
that relief. Instead, it treated the notion as one for separate
trials pursuant to Maryland Rul e 2-503(b) and granted that relief.
In a subsequent pre-trial scheduling order, the court set four
separate trial dates — one for the Smth children, one for the
Brantl ey child, one for the Ham |l ton child, and one for the Shorter
children — and established different discovery schedules wth
respect to the quadrifurcated clains. Al t hough that scheduling
order was anended fromtinme to tine, the question of severance was
never revisited, and the case proceeded in accordance with the
ruling denying the notion for severance but granting separate
trials on a per famly basis. The effect of the court’s ruling was
to maintain the action as a unitary one, involving all plaintiffs
agai nst all defendants.

The case then proceeded with many notions to dismss and for
summary judgnment, which ultimately were granted, in whole or in
part. On Decenber 10, 2002, all of the plaintiffs filed an appea
“fromal |l appeal able Orders, including but not limted to the final
judgnments entered on Novenber 15, 2002.” The Court of Speci al
Appeal s, in an unreported opinion, recognized that there was no
final judgnment in the case in that nmany of the counts agai nst nany
of the defendants were still unresolved with respect to the
Brantl ey, Hamlton, and Shorter plaintiffs. It assuned, however,
that all clains against all defendants had been finally resol ved
Wth respect to the Smth children, and concluded, as a result,
that to condition the Smth appeal upon the entry of final judgnent
in the clainms brought by the other plaintiffs would be inefficient.
That was so, it said, because the facts for each famly of
plaintiffs were different and because a decision in the Smth
appeal mght clarify issues that remain in the other cases. On
that ground, the internediate appellate court, invoking Mryl and
Rul e 8-602(e)(1)(C), purported to enter final judgnent on the Smth

-5-



cl ai s and proceeded to address the substantive i ssues presented in
t he appeal .

The Court of Special Appeals affirmed the trial court’s grant
of summary  j udgnent with respect to fraud, negl i gent
m srepresentation, and i ntenti onal conceal nent cl ai ns on t he ground
that the plaintiffs failed to produce sufficient evidence of
reliance on their part, which the appellate court held was
necessary to establish liability. The court also agreed that the
manuf acturers of non-I|ead-based paint had no duty to warn the
plaintiffs of the hazards associated with the renoval of |ead
pai nt, not made by them when preparing the surface for repainting.
The court found no duty owing to the plaintiffs by the two trade
associ ations. The one area in which the appellate court disagreed
with the trial court concerned the liability of the defendants that
produced lead pignent and lead paint — clains of alternative
liability, negligent product design, supplier negligence, strict
liability for defective design, and liability of cormercial sellers
for harm caused by products into which harnful conponents are
integrated. Judgnments with respect to those clains agai nst those
def endants were reversed and the case was remanded for further
pr oceedi ngs.

The Court of Appeals granted certiorari and determ ned that
the Court of Special Appeals erroneously invoked Maryland Rul e 8-
602(e)(1)(C, onits initiative, to render a final judgnment as to
less than all clainms by all of the parties because the Grcuit
Court had no authority to do so under Maryland Rule 2-602. Smith
v. Lead Indus. Ass’n, Inc., 386 Ml. 12, 871 A 2d 545 (2005) (Smith
I). The Court of Appeals discussed Maryland Rule 2-602. As a
policy underpinning, the rule is intended to prevent pieceneal
appeal s, which the Court noted are inefficient and costly and may
create significant delays, hardship, and procedural problens,
al t hough “the i nfrequent harsh case” may justify departing fromthe
usual rule. Wth regard to Maryl and Rul e 8-602(e), the Court noted
that an appellate court could render a final judgnment as to |ess
than all clainms by all parties in even nore limted situations.
The Court concluded that the decision of the Court of Special
Appeal s to enter judgnent under Rul e 8-602(e) del ayed resol uti on of
the clainms of the other plaintiffs, increased the uncertainty of
unresol ved clainms, and enabled additional appeals. The Court
vacated the judgnment of the Court of Special Appeals and renanded
the case to that court with instructions to dismss the appeal.

Returning tothe Circuit Court, the plaintiffs, on 2 Septenber
2005, filed a “Mdtion for Entry of Final Judgnent Consistent with
the Maryland Court of Appeals’ Opinion and Mandate.” In the
notion, they submtted that the Court of Appeals in Smith I stated
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that the Smth plaintiffs are unable to appeal final judgnments
relating to them unless, and until, the other plaintiffs’ cases
have been severed or dism ssed. To that end, plaintiffs filed a
Motion to Sever and to Stay, which, in part, sought to sever the
cases of Brandon Hamlton, Christian Brantley, and Gerald and
Cctavia Shorter fromthe cases of Reginald, Shatara, and Shatavia
Smth. The plaintiffs, noting that many, if not all, of the issues
to be raised in the appeal in connection with the Smth plaintiffs
are directly relevant and pertinent to the other four cases,
further requested that the Grcuit Court stay the cases of Brandon
Ham [ ton, Christian Brantley, and Gerald and OCctavia Shorter
pendi ng the resolution of the Smth cases’ appellate process.

Concurrently with the notion for final judgnment, the
plaintiffs filed a “Mtion to Sever and to Stay.” The Motion
posited that the facts associated with each famly are unique,
di sti ngui shable, and are not in any way related to each other
Plaintiffs then reiterated that they believed the Court of Appeals
in Smith I instructed that they should seek a severance of the
cases of Brandon Hamlton, Christian Brantley, and Gerald and
Cctavia Shorter from those of Reginald, Shatavia, and Shatara
Smith., Plaintiffs also requested that the court stay these cases
until the Smth case, because of its rel evance and applicability to
all plaintiffs’ cases, was resol ved.

On 6 and 21 February 2006, the trial judge granted plaintiffs’
Motion to Sever and Stay and plaintiffs’ Mdtion for Entry of Final
Judgnent, respectively. Believing that these two orders created a
final appeal able judgnent within the nmeaning of Maryland Rule 2-
602, the Smth plaintiffs again appealed to the Court of Speci al
Appeal s. Defendants countered that the extant judgnents renai ned
not properly appeal abl e because a nunmber of clains made by the
other three famlies were outstanding. Agreeing with the argunents
of the defendant conpani es, the i nternedi ate appell ate court, in an
unreported opinion, held that none of the various orders docketed
in the Circuit Court in this case, either individually or
collectively, resolved all clains against all parties. The court
found that the Smith plaintiffs mscharacterized this Court’s
judgnment in Smith I.

The Court of Appeals granted certiorari to consider first
whether the Circuit Court’s two orders created final, appeal able
judgnments as to the Smth plaintiffs (Petitioners), and, if able to
answer that in the affirmative, determ ne whether the trial court
conmtted reversible error by dism ssing: 1) Petitioners’ fraud and
m srepresentation clains agai nst Respondents for failure to all ege
reliance upon the alleged fraudul ent behavior; 2) Petitioners’
product design defect, negligence, and strict liability clains
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concerning the manufacture, sale, and distribution of |ead-based
pignents; and 3) Petitioners’ clainms against various conpanies
because their surface preparation instructions did not address the
safe renoval of |ead-based paint.

Hel d: Affirmed. The Court of Appeal s concl uded that, based on
the record before it, severance of the plaintiffs’ clains along
famly lines under Maryland Rul e 2-213 was inappropriate and that
Petitioners (the Smth plaintiffs), were attenpting to circunvent
the final judgnent rule. The Court declined, therefore, to
consi der the other issues before it.

The Court | ooked to the nerits of Petitioners’ assertion that
the trial court could sever clainms under Maryland Rule 2-213 in
this case. The Court noted that the trial court could sever clains
in some circunstances because the Maryland Rule is styled after
Federal Rule of G vil Procedure 21, which allows the severance of
a single action into separately appealable actions where
consi derations of convenience, fairness, and separability in |aw
and |l ogic are net.

The Court found that these considerations are simlar to ones
t hat prevent circunvention of the final judgnment rule (Rule 2-602)
in Maryland. The Court noted that a party nornmally nust await the
entry of a final judgnment, disposing of all clains against al
parti es before seeking appel | ate revi ew, unl ess one of three narrow
exceptions applies. The purpose of this requirenent is to prevent
pi ecenmeal appeals, which are inefficient and costly, may create
significant confusion, delays, hardship, and procedural problens,
and may cause the appellate court to be faced with having the sane
i ssues presented to it nmultiple tines.

Appl ying these principles to the record, the Court determ ned
that the Grcuit Court inproperly severed the fanmlies’ clainms in
this case and that Petitioners sought to circunvent the fina
judgnment rule by seeking the severance. The Court noted that al
of the plaintiffs joined in filing a single conplaint alleging
fifteen counts on behalf of all the plaintiffs against the
defendants. The Court noted that allowing each famly' s clains to
proceed in pieceneal fashion nay | ead to del ayed resol ution of the
plaintiffs’ clainms, greater uncertainty as to the status of
parties, and set the stage for nultiple additional appeals. The
Court observed that Petitioners and the other plaintiffs, in their
Motion to Sever and Stay and their Mtion for Final Judgnent,
admtted that common issues affect the outcone of all the clains
and that severance of the clains woul d pose a significant danger of
i nconsi stent judgnments in the separate actions.



The Court addressed Petitioners’ argunent that severance was
justified because the facts necessary to show liability in each
famly' s claims may vary. The Court held that such a finding is
justification for separate trials under Maryl and Rul e 2-503(b) (as
the trial court initially granted), but not for severance under
Rul e 2-213. The Court held that severance is inproper when the
issues in the litigation arise out of the sane transaction,
occurrence, or series of transactions, and there is a common
question of law or fact with respect to all or part of the action.
Simlarities of the clains of plaintiffs need not be total, and the
results on all clainms need not be the sane.

Renee Kennedy, Next Friend, et al. v. Lasting Paints, Inc., et al.
- Case No. 88, Sept. Term 2007. Opinion filed 7 My 2007 by
Harrel |, J.

* k%

CRIM NAL LAW- APPEALS - VICTIMS RIGHTS - MARYLAND RULE 8-111 - A
CRIME VICTIM MAY PARTI CI PATE IN A CRIM NAL APPEAL, UNDER MARYLAND
RULE 8-111(c), I N THE SAVE MANNER AS A PARTY REGARDI NG | SSUES THAT
DI RECTLY AND SUBSTANTIALLY AFFECT THE VICTIM S ENUMERATED RI GHTS.

CRIM NAL LAW - SENTENCI NG - MOTI ON FOR RECONSI DERATI ON - MARYLAND
RULE 4-345 - AN INDIVIDUAL TRIAL COURT NMNAY NOTI' | NCREASE A
DEFENDANT' S SENTENCE AFTER A SENTENCE HAS BEEN | MPOCSED EVEN WHERE
THE SENTENCE WAS TAI NTED BY AN | RREGULARI TY, BUT THE DEFENDANT WAS
NOT_RESPONSI BLE FOR THE | RREGULARI TY.

CRIM NAL LAW - SENTENCI NG - MARYLAND RULE 4-345 - | LLEGAL SENTENCE
- A SENTENCE IS NOT ILLEGAL VWHERE THE VICTIM NOTI FI CATI ON
PROVI SI ONS OF MARYLAND RULE 4-345(e) AND (f) WERE NOT COVPLI ED W TH
PRI OR TO | MPOSI TI ON OF SENTENCE

Fact s: On 10 April 1998, Sharden Busie Hoile, the
Petitioner/Cross-Respondent, pled guilty in the Crcuit Court for
Prince George's County to a charge of first degree assault of M.
Tracy L. Palnmer, a forner romantic partner. Hoile was sentenced to
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15 years in prison, which was suspended in favor of five years of
probation. On 18 May 2001, Hoile was found to have viol ated that
probation and therefore was ordered by the trial judge to serve the
bal ance of the original 15 year sentence concurrently with a
sentence Hoile then was serving for a separate conviction in the
Circuit Court for Calvert County for a crine also commtted agai nst
Palmer. Hoile filed a notion for reconsideration of sentence in
the Prince George's County case.

On 10 Decenber 2004, the Grcuit Court for Prince George's
County held a hearing on Hoile's notion. The notion was granted.
As a result, Hoile ostensibly was to be conmitted to the Depart nent
of Health and Mental Hygiene for substance abuse treatnment. The
Circuit Court for Prince CGeorge's County forwarded a copy of the
order inposing the altered sentence to the Circuit Court for
Calvert County. The Circuit Court for Calvert County declined,
however, to reconsider Hoile's sentence in its case. This result
occasioned the Crcuit Court for Prince George's County to hold
anot her hearing on 8 April 2005, at Hoile's request, to consider
the effect on its 10 Decenber 2004 ruling of the refusal by the
Cal vert County court to alter its sentence of inprisonment. The
Circuit Court for Prince George's County, upon reflection, again
nmodi fied the sentence in its case, the present one, to tine served
and placed Hoile on five years of supervised probation.

On 8 Decenber 2005, Ms. Palnmer wote a letter to the tria
judge in Hoile's case in Prince George's County stating that she
had not been notified of the 10 Decenber 2004 or 8 April 2005
heari ngs, although she previously requested such notification in
witing in a letter dated 2 July 1998 to the Assistant State's
Attorney who prosecuted the case. The court held a hearing on 10
February 2006, where Pal ner was represented by counsel, and found
as a fact that the victim had not been notified properly, as
required by Maryland Code (2001, 2007 Cum Supp.), Crimnal
Procedure Article, 88 11-104, 11-503, and Maryl and Rul e 4-345(e) (2)
and (f). On Palner's notion, the trial court vacated the altered
sentence i nposed on 8 April 2005.

In effect, the vacation of Hoile's reconsidered sentence
reinstated the imrediate prior sentence (the one inposed upon
finding a violation of probation), at least until the trial judge
were to act anew on the now resurrected notion to reconsider
sentence. Before the judge could nove on to revisit the nerits of
Hoile's Motion to Reconsider Sentence at the 10 February 2005
hearing, Hoile asked for a continuance. One was granted. On 13
February 2006, a new conm tmnment order was filed by the Cerk of the
Circuit Court, conmitting Hoile to the Departnment of Corrections
for the remainder of the 15 year sentence.
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Hoile filed an imrediate appeal to the Court of Special

Appeal s. In addition, Hoile filed a notion to exclude Palner's
participation, individually or through counsel, as a party to the
proceedings in the Court of Special Appeals. The internediate

appellate court originally denied the notion, wthout prejudice,
permtting Hoile to seek the sane relief in his reply brief or at
oral argument. Counsel for Palnmer filed a brief (accepted by the
I nternmedi ate appel |l ate court) and participated in oral argunent in
the Court of Special Appeals as if a party. Although Hoile, in his
reply brief, renewed his request to strike the appearance of
Pal mer' s counsel, the Court of Special Appeals dism ssed the appea
wi t hout acting on the notion. The intermedi ate appellate court, in
an unreported opinion, dismssed the appeal as premature because
the trial judge in the Grcuit Court for Prince George's County had
not acted yet on the revived notion to reconsider sentence. The
Court of Appeals granted Hoile's Petition for Certiorari and the
State's Cross-Petition on 5 Decenber 2007

On 3 January 2008, Hoile filed a Mtion to Strike the
Appearance of Counsel for Palnmer in the proceedings before the
Court of Appeals. Palner opposed the notion.

Hel d: Motion Deni ed. Judgnent of the Court of Special Appeals
Rever sed.

Wth regard to Hoile's Mtion, Miryland Rule 8-111(c)
currently states that "[a]lthough not a party to a crimnal or
juvenile proceeding, a victimof a crinme or a delinquent act or a
victims representative may: (1) file an application for |eave to
appeal to the Court of Special Appeals froman interlocutory or a
final order under Code, Criminal Procedure Article, 8§ 11-103 and
Rule 8-204; or (2) participate in the same nmanner as a party
regarding the rights of the victimor victims representative.”

Section (c) was added to Rule 8-111 by a Rules Order of the
Court of Appeals signed on 4 Decenber 2007. The two subsecti ons,
(c)(1) and (c)(2), address different contexts: if a victimis
aggrieved by an adverse trial court action affecting one or nore of
the twelve statutory rights referred toin 8§ 11-103(b), subsection
(c)(1) applies, and the victimmay seek | eave to appeal under § 11-
103(b); if a victimis content with the inplicated trial court
action, but a party appeals, the victimmy "participate in the
same manner as a party"” in that appeal, but only with regard to the
victims rights. Victins' rights under subsection (c)(2) extend
only as far as, and are subject to, the same |limtations as
victinms' rights under subsection (c)(1) and 8 11-103(b). The Court
of Appeals held that the recent anmendnents to Maryland Rule 8-111
serve as a distinguishing feature between the present case and
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Maryl and precedent where Maryland's appellate courts have
restricted nore narrowWy victinms' roles in crimnal appeals.
Accordingly, Palnmer was permtted to participate in a mnanner
simlar to a party, including participating in oral argunent and
filing a brief.

Wth regard to the nerits of the appeal, the Court of Appeals
first concluded that Hoile's reinposed sentence constituted an
appeal abl e final order. The Court of Appeals cited prior casel aw
whi ch hel d that a sentence was deened i nposed, and t hus appeal abl e,
when an original sentence was altered because of a violation of
probation or notion for reconsideration. The Court al so noted that
finality attached to a sentence before a new conm tnent order was
filed. The new commitnent order filed in the present case provided
even greater evidence of finality.

The Court also concluded that Hoile's new sentence of the
remai nder of fifteen years in prison represented an increase over
his previous sentence of five years probation. Palner contended
that such an increase was perm ssi bl e because the sentence i nposed
at the April 2005 hearing was "illegal" and may be corrected by the
Crcuit Court pursuant to Maryland Rule 4-345(a). The Court of
Appeal s stated that procedural errors at sentencing are not
sufficient for a sentence, valid on its face, to be deened

"illegal."

The State contended that the increase in sentence was
perm ssi bl e because the April 2005 proceeding was marred by an
“irregularity.” The Court assumed, for the sake of argunent, that

the failure of the State to notify Palmer (as found by the trial
judge) and the failure of the trial court to inquire into
notification in the first instance constitutes an "irregularity"
within the meaning of Rule 4-345(b). The Court analyzed the
| egislative history of Rule 4-345(b) and concluded that the
drafters of the new Rule did not intend to elimnate the
prohi bition on increasing a sentence because of fraud, m stake, or
irregularity. Accordingly, the trial court inproperly increased
Hoil e's sentence at the April 2005 heari ng.

Sharden Busie Hoile v. State of Maryland - Case No. 87, Septenber
Term 2007. Opinion filed on 07 May 2008 by Harrell, J.

* k%
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COURT OF SPECIAL APPEALS

APPEAL AND ERROR - PLANNI NG AND ZONI NG - JUDI CI AL REVI EW- STANDI NG
FOR PERSONS I N PRI NCE GEORGE' S COUNTY. M. Code (1957, 2003 Repl .
Vol.), Art. 28, 8§ 8-106(e) provides, in pertinent part, that in
Prince George’s County, “any person or taxpayer in Prince George’s
County, . . . may have judicial reviewof any final decision of the
district council.” The Grcuit Court for Prince George's County
correctly dism ssed the petition for judicial review because (1)
neither of the petitioners was a domiciliary of that county, and
therefore, they were not “person[s] . . . in Prince George’s
County,” and (2) although both owned an interest in entities that
conduct ed busi nesses that may have paid real property taxes in the
county, neither petitioner personally paid such taxes in an
i ndi vi dual capacity, and therefore, they were not “taxpayer[s] in
Prince CGeorge’s County.”

Facts: This case cane to the Court of Special Appeals from
the Circuit Court for Prince GCeorge’'s County followng its
dism ssal of a petition for judicial review of a zoning ruling.
The appel l ants, Rishi Gosain and Abid Chaudhry, filed the petition
for judicial review, asking the court to review a decision of the
Prince CGeorge’'s County Council that had approved a site plan
application for a proposed conmerci al conpl ex which included a new
gas station. Appellants, through separate conpani es, operated gas
stations in Prince George’'s County within a few mles of this
proposed new devel opnent. The applicants for the site plan
approval filed a nmotion to dismss, contending that neither of the
petitioners for judicial review resided in, nor personally paid
taxes in, Prince CGeorge's County, and therefore, neither had the
necessary standing under 8 8-106 to pursue judicial review of the
zoning ruling. The appellants acknow edged that the gas stations
t hey operated in Prince George’ s County were owned by conpani es and
not the appellants individually. The circuit court expressed the
view that neither of the appellants was a “person” in Prince
George’s County within the nmeaning of 8 8-106(e) because neither of
them was domiciled there. The court further held that neither
i ndi vidual was a “taxpayer” in Prince Ceorge’'s County because
al t hough the business entities they were involved with nay have
paid taxes to the county, they thenselves did not do so. The
circuit court granted the notions to dism ss based upon standi ng.
Appel l ants noted an appeal to the Court of Special Appeals.

Hel d: Judgnent affirmed. The Court of Special Appeal s held

that the circuit court correctly ruled that neither of the
appellants had standing to file this action under Art. 28, § 8-
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106(e).

Rishi Gosain, et al. v. County Council for Prince George’s County,
Maryland, Sitting as the District Council, et al. - Case No. 0208
Sept enber Term 2007. pinion filed on February 1, 2008 by
Meredith, J.

* k%

CRIM NAL LAW- EVI DENCE - BODI LY APPEARANCE OR CONDI T1 ON - FORENS| C
NURSE' S TESTI MONY REGARDI NG WHAT SHE OBSERVED AFTER W PI NG AWAY DYE
FROM VI CTIM S BODY WAS NOT OPI NI ON TESTI MONY

CRIM NAL LAW - JURY INSTRUCTIONS - TRIAL COURT' S ERROR I N | SSUI NG
PRELI M NARY JURY | NSTRUCTI ONS PROVI DI NG THAT THE JURCRS, | NCLUDI NG
THE ALTERNATE JUROR, MAY DISCUSS THE CASE DURING TRIAL IF ALL
TH RTEEN WERE ALONE TOGETHER DI D NOT_ WARRANT REVERSAL

CRIM NAL LAW - CLOSING ARGUMENT - PROSECUTOR S REMARK DURI NG
REBUTTAL STATI NG THAT THERE WAS NO EVI DENCE THAT DEFENDANT DI D NOT
COWM T THE CRIMES FOR WH CH HE WAS CHARGED, ALTHOUGH | MPROPER,
AMOUNTED TO HARMLESS ERROR

Facts: In the early norning hours of Decenber 31, 2005,
Jessica Manning was forced to performfellatio and engage i n anal
intercourse with Charelles Lamar Jones-Harris. After a jury trial
in the Circuit Court for Wshington County, Jones-Harris was
convicted of second-degree sexual offense and other related
char ges.

The State was allowed to introduce testinony at trial of the
forensi c nurse who exam ned Jessica after she reported t he assault.
Jones-Harris objected to the nurse testifying that after she
applied blue dye to Jessica's anal region, she observed “scattered
upt ake”, which allowed her to see the presence of |acerations.
Jones-Harris claimed that this <constituted “expert opinion
testi nony” and, because the State failed to qualify the nurse as an
expert, such testinony was inadm ssible. The trial court
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di sagreed, reasoning that the nurse was not giving opinion
testimony but was sinply testifying as to her observations.

During the State’s rebuttal argunent, the prosecutor said that
“there is no evidence, none that [Jones-Harris] didn't do this.”
Jones-Harris’ trial counsel objected and sought perm ssion to
approach t he bench, but the court denied this request and overrul ed
t he objection.

Twice during the trial the court instructed the jury that the
twelve regular jurors plus the alternate juror could discuss the
case whenever all thirteen of them were alone in the jury room
Jones-Harris’ trial <counsel did not object to the inproper
instructions and the thirteen jurors were left alone in the jury
roomthree tines prior to the point when the twelve regular jurors
were sent back to deliberate and reach a verdict.

| d: Affirned.

On appeal, Jones-Harris argued that the prelimnary jury
i nstructions constituted plain error because: (1) the court
authorized the jury to deliberate prematurely; and (2) an alternate
juror was allowed to take part in those prelimnary deliberations.
The Court of Special Appeals, while acknow edging that the
i nstructions were inproper, nevertheless held that giving the
instructions did not anount to plain error. Although the alternate
juror acconpanied the regular jurors into the jury room for
recesses during the one-day trial, there was no way to determ ne
whet her the thirteen deliberated about the case. The Court noted
that no such specul ati on woul d have been necessary if Jones-Harris
had objected at a point when the trial court’s error could have
been renedied. Prejudice arising from an alternate juror’s
presence is only presuned when the jury retires to consider its
verdict; therefore, because there was no evidence that the
alternate discussed the case with the regular jurors, the Court
declined to take cognizance of plain error in regard to the
prelimnary jury instructions.

As to the nurse’s testinony, the Court held that the tria
court properly admtted such evidence as it did not constitute
“opinion testinony” but nerely was a statenment of what the nurse
observed after applying dye to the victinis skin.

The Court also held that the prosecutor’s remark during
rebuttal that there was no evidence that Jones-Harris did not
commt the crinmes for which he was charged, although inproper, was
harm ess error. The Court noted that the jury was given an
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instruction that the defendant was presuned innocent and was not
required to prove his innocence. Mdreover, the Court pointed out
that, the evidence agai nst Jones-Harris was so overwhel mng that it
was unlikely that the remark swayed the jury.

Charelles Lamar Jones-Harris v. State of Maryland, No. 1855,
Sept enber Term 2006, filed March 13, 2008. Opinion by Sal non, J.

* % %

FAM LY LAW- D VORCE

Rul e 2-535(b) providing that “[o]n notion of any party filed at any
time, the court may exercise revisory power and control over the
judgment in case of fraud, m stake, or irregularity.”

Maryl and Rul e 9-210(b) (providing, in pertinent part, that, “Wen

the court has ordered . . . a nonetary award, the property of a
nonconpl ying obligor may be seized or sequestered in accordance
with the procedures of Rules 2-648 . . . .” and

Maryl and Rul e 2-648 (providing that “(a) Generally. Wen a person
fails to conply wth a judgnent prohibiting or mandating action,
the court may order the seizure or sequestrati on of property of the
nonconpl yi ng person to the extent necessary to conpel conpliance
with the judgnent and, in appropriate circunstances, may hold the
person in contenpt pursuant to Rules 15-206 and 15-207. \When a
person fails to conply with a judgnment mandating action, the court
may direct that the act be perforned by sone ot her person appoi nted
by the court at the expense of the person failing to conply. Wen
a person fails to conply with a judgnent mandati ng the paynent of
noney, the court may al so enter a noney judgnent to the extent of
any anount due.

(b) Agai nst Transferee of Property. |If property is transferred in

violation of a judgnent prohibiting or nmandating action wth
respect to that property, and the property is in the hands of a
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transferee, the court may i ssue a subpoena for the transferee. |f
the court finds that the transferee had actual notice of the
judgnent at the tinme of the transfer, the transferee shall be
subject to the sanctions provided for in section (a) of this Rule.
If the court finds that the transferee did not have actual notice,
the court may enter an order upon such ternms and conditions as
justice may require.”).

Hart v. Hart, 169 Md. App. 151, 165 (2006) (holding that, “Although
courts [under then existing |law] nust consider the value of such
jointly titled property in determning the anount of nmarital
property, they [could] not transfer title as a neans of adjusting
the equities wupon divorce. See F. L. 8 8-202(a)(3)
Consequently, Maryland courts cannot order one spouse to pay a
nonetary award to the other fromthe proceeds of the house.”)

Facts: The circuit court’s Order in its Judgnent of Absolute
D vorce commanded that “[appellee] shall be and is hereby granted
a nonetary award agai nst [appellant] in the amount of $110, 000 .
. and said award shall be payabl e upon settlenent of the sale of
the [marital hone |ocated at 5905 Giffith Road, Laytonsville
Maryland].” The trial judge did not reduce the nonetary award to
a judgnent, explaining onthe record that, if the court had entered
a judgnent, but stayed the judgnment’s execution until the date of
settlenent, substantial interest would have accrued and, thus, as
a benefit to appellant, the judge did not enter a noney judgnent.

On Cctober 20, 2006, appellant and appellee entered into a
contract to sell their marital hone for $1,075,000. Prior to
settl enent, which was schedul ed on January 16, 2007, appellant and
appel l ee received a draft settlenment sheet, whereupon appellee
| earned, for the first time, that the law firm representing
appellant - to guarantee paynment for a portion of his attorney’s
fees owed in relation to legal representation in the donestic
rel ations case - had filed a deed of trust on Cctober 5, 2006 in
t he amount of $145, 534. 28, excluding interest, thereby encunbering
one- hal f of appellant’s net proceeds fromthe expected sale of the
marital hone.

On the sane day that the Mntgonery County O fice of Child
Support Enforcenent filed of a petition for contenpt, January 12,
2007, which was four days before settl enent, appellant consented to
a judgment in the anount of $22,993.98 for child support
arrearages, and the law firm filed another deed of trust in the
anmount of $101, 862. 30, excluding interest. Thus, at the tinme of
settlement, four |iens encunbered appellant’s title to the nmarital
honme, effectively elimnating appellant’s interest therein.
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Because appel | ant woul d recei ve no proceeds fromthe sal e of
the marital hone, and appellee would thereby be deprived of
appellant’s share of the proceeds to satisfy her nonetary award,
she objected and settlenent did not proceed as schedul ed. On
February 9, 2007, settlenent occurred and the settl enent conpany
deposited $110,000 into the court registry pursuant to a consent
order. On January 24, 2007, appellant filed an Emergency Mdtion to
Appoint A Trustee to Sell the Fornmer Marital Hone and to Enforce
the Parties Agreenent, requesting that the trustee be authorized to
consunmate the sale of the marital hone and that the law firm be
paid all of the net proceeds due and owing to appellant. On
February 20, 2007, appellant filed an opposition to appellee’s
Enmergency Mtion; appellee thereafter filed a reply to that
opposi tion.

On January 30, 2007, appellee filed an opposition to
appel l ant’s notion and, additionally, submtted to the trial court
an Energency Mdtion, requesting that the court revise the Judgnent
of Absolute Divorce nunc pro tunc, thereby giving appellee’s
nonetary award priority over the Brodsky firnms two |iens.

On June 29, 2007, the trial court, in granting appellee’'s
Emergency Modtion, issued its Menorandum Opinion and Notice of
Judgnent, ordering the clerk of the court to enter a noney judgnent
against the lawfirmin favor of appellee in the anount of $110, 000
pursuant to Rul e 2-648.

Hel d: Reversed. Because appellant was a non-conplying
obl i gor pursuant to Rule 9-210(b) and the Brodsky firm was not a
transferee with know edge pursuant to Rule 2-648(b), the circuit
court, although purporting to grant appellee’s Energency Mbdtion
pursuant to Maryland Rule 2-535 (b), erred in entering a noney
judgnent for a nonetary award granted to appellee against
appellant’s law firm which had placed |liens against the marital
home to secure its |egal fees.

Raul de Arriz et al. v. Laura Klingler-de Arriz - Case No. 480,
Sept enber Term 2007. Opi nion decided May 1, 2008 by Davis, J.

* k%
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JUVENI LE LAW- JUVEN LE CAUSES ACT - MOTI ON TO MODI FY DI SPOSI T1 ON -
FINALITY - APPEALABILITY - TERMS OF DETENTION - SEPARATION OF
PONERS - ABUSE OF DI SCRETI ON

Facts: The Circuit Court for Mntgonery County, sitting as a
juvenile court, found Julianna B., appellant, delinquent, based on
its determnation that she commtted second-degree nurder and
rel ated offenses. At an initial disposition hearing on January 11,
2006, the court conmitted appellant to the Departnent of Juvenile
Services (“DJS” or the “Department”). This Court affirmed. See In
re Julianna B., 177 M. App. 547 (2007) (“Julianna I").

In March of 2007, DJS requested a review hearing, which
appellant joined in April of 2007. At the review hearing, both DIS
and appel |l ant asked the court to permt appellant to have certain
privileges, such as hone |eave and attendance at a conmmunity
coll ege, as part of her rehabilitation and eventual transition to
the comunity. They offered psychol ogi cal eval uations and test
results; testinony concerning Julianna s exenplary behavior; the
absence of any indication that she posed a risk to others; her
academ c achi evenents, including conpletion of high school; her
support system and the lack of any other programming for her in
detenti on. The DJS Secretary was anong those who testified in
favor of the request. The prosecutorial armof the State opposed
t he request, however.

Whi |l e recogni zing that “[a]ll reports have been positive,” the
court denied the notion. |In part, it said:

Jul i anna nust be accountable. Twenty-one nonths in
detention is woeful ly i nadequate. M ssy, her famly, and
the citizens of this county deserve nore accountability
than 2|1 nonths.

I therefore deny the Departnent’s and the
respondent’s notion for Julianna to be released into the
community, or to have any furl oughs or weekend passes or
transitions. Julianna is to be held in a secure
facility.

On appeal, the State noved to dism ss the appeal.
Hel d: Reversed. Mtion to disnm ss appeal denied. The Court of

Speci al Appeals ruled that the juvenile court’s denial of a notion
to nodify its disposition is a final, appealable order. It also
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determ ned that the juvenile court has statutory authority under
the Juvenile Causes Act to direct the ternms of a juvenile's
detention, including the denial of privileges, such as hone | eave.
That authority does not violate the doctrine of separation of
powers. However, the juvenile court abused its discretioninthis
case when it denied the request of DJS and appellant for certain
privil eges, because the court’s ruling was primarily notivated by
the grievous nature of the underlying offense and its desire for
puni shment, rather than rehabilitation.

In re Julianna B., No. - Case No. 1125, Septenber Term 2007.
pinion filed on May 2, 2008 by Hol | ander, J.

* k%

LABOR AND EMPLOYMENT - LACK OF JURI SDI CTI ON - AGE DI SCRI M NATI ON

El eventh Amendnent to United States Constitution; Hess v. Port
Auth. Trans-Hudson Corp., 513 U.S. 30, 39 (1994) (providing that

Anrend. Xl “largely shields [s]tates from suit in federal court
wi t hout their consent, |eaving parties with cl ains agai nst a state
to present them if the state permts, in the state’s own

tribunals.”).

Factors Determ native of Wiet her Appell ee May Be Considered a State
Agency: (1) the degree of control that the State exercises over the
entity or the degree of autonomy fromthe State that the entity
enj oys; (2) the scope of the entity’s concerns-whether |ocal or
statewi de-with which the entity is involved; and (3) the manner in
which State law treats the entity. Lewis v. Bd. Educ. of Talbot
County, 262 F. Supp. 2d 608, 612 (D. M. 2003) (citing cCash v.
Granville County Bd. of Educ., 242 F.3d 219, 224 (4th Gr. 2001)).

Age Di scrimnation; Maryl and Code Ann., Section 4-105(d), captioned
“Conprehensive Liability Insurance; Defense of Sovereign |nmunity
of the Education Article,” provides that a “county board shall have
the immunity fromliability described under 8§ 5-518 of the Courts
and Judicial Proceedings Article.” Section 5-518(b) provides that
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“[a] county board of education . . . may raise the defense of
sovereign immunity to any anount clainmed above the limt of its
i nsurance policy or, if self-insured . . . above $100, 000.”
Subsection (c) of 8 5-518, however, prohibits a county board of
education from*“rais[ing] the defense of sovereign immunity to any
claim of $100,000 or less.” The |legislature, in enacting
8§ 4-105(d), in conjunctionwith 8 5-518(c), specifically prohibited
a county board of education fromraising the defense of Eleventh
Amendment inmmunity to any clai mof $100, 000 or |ess.

Facts: Job applicant, who was unsuccessful in her quest to
secure a teaching position, sued county board of education,
alleging age discrimnation under the Age Discrimnation in
Enpl oynent Act (ADEA). The Circuit Court for Baltinore County
di sm ssed job applicant’s suit. She appeal ed.

Hel d: Reversed and remanded for further proceedings. The
Circuit Court erred in determning that 8 5-518(c) did not
constitute a specific waiver of the state’s imunity under the
El eventh Amendnent to the United States Constitution. For the
pur poses of Eleventh Amendnent immunity, the county board of
education was an arm of the State and not a |ocal autononous
entity.

Section 5-518(c) of the Courts and Judicial Proceeding Article
specifically prohibits a county board of education fromraisingthe
def ense of El eventh Anmendnent i munity to any clai mof $100, 000 or
less and, thus, the trial <court erroneously dismssed job
applicant’s claimof alleged age discrimnation.

Mireille Zimmer-Rubert v. Board of Education of Baltimore County,
Case No. 838, Septenber Term 2007. Opi ni on decided May 5, 2008 by
Davi s, J.

* %k %

OFFI CERS AND PUBLI C EMPLOYEES - STATE EMPLOYEES - DI SCI PLI NARY
ACTI ON FOR EMPLOYEE M SCONDUCT - TIME LIMT. Maryland Code (1993
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2004 Repl. Vol .), State Personnel and Pensions Article (SPP), § 11-
106(a) sets forth the actions that nust be conpleted by the
appointing authority before taking any disciplinary action rel ated
to enployee msconduct. Al of the specified actions nust be
conpl eted and the disciplinary action must be inposed within 30
days after the appointing authority acquires know edge of the
m sconduct. One of the specified actions that nust be conpleted
before inposing the discipline is that the appointing authority
nmust “give the enployee a witten notice of the disciplinary action
to be taken.” Because the appointing authority in this case mail ed
the witten notice on the 30'" day, and there was no expectation
that the enployee would receive the notice on that day, the
appoi nting authority did not neet its obligation of conpleting all
steps required by SPP § 11-106(a) before taking any disciplinary
action.

Facts: This case cane to the Court of Special Appeals from
the Circuit Court for Baltinmore City, follow ng judicial review of
a decision of an Adm nistrative Law Judge (ALJ). The appell ee,

Leonard Mley, worked for the State as an enployee of the
appel l ant, the Departnent of Juvenile Services (DJS). An incident
involving Mley' s interaction with a juvenile of fender occurred on
February 1, 2006, and Mley's superiors alleged that he had
responded inappropriately to the juvenile’ s disruptive behavior.
After an investigation of Mley's all eged m sconduct, the Secretary
of DIS net with Mley, and then signed a notice of term nation of
Mley s enploynent on March 2, 2006. The notice stated that
Mley s termnation of enploynent would be effective at the cl ose
of busi ness on March 3, 2006. The notice of term nation was nail ed
by the DIS on March 3, 2006 (the 30'" day after February 1, 2006).
The enpl oyee did not receive the notice until March 4, 2006 (the
31st day after the incident).

M| ey contended that DJS had not conplied wth SPP § 11-106
because he did not receive his notice of term nation within 30 days
of the incident. DJS argued that the statute required only that
the notice of termnation be mailed — not received — wthin 30
days. Holding that all steps prior to and including termnation
had to be conpleted within 30 days of the incident, which neant
that M| ey shoul d have received the notice of term nation before 30
days had el apsed, the ALJ found that the term nation was invalid
because it had not been inposed in a tinely manner. The ALJ
resci nded the termnation and ordered that M|l ey be reinstated with
back pay. DJS sought judicial review in the Crcuit Court for
Baltinmore City, which affirnmed the final decision of the ALJ. Both
the ALJ and the Circuit Court for Baltinore City interpreted the
statute torequire that, in order toterm nate a State enpl oyee for
m sconduct, the enployee nust receive notice of the term nation
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within the 30-day time linit i nposed by SPP § 11-106(b).

an appeal

to the Court of Special Appeals.

DJS not ed

Hel d: Judgnent affirned. the Court of Special Appeals wote:

We recognize that the relatively short
tinme limt inposed by SPP § 11-106 will
sonetines place a burden on the appointing
authority that may not be net easily or even
with great effort. But, as we noted in Wwhite
v. Workers’ Compensation Com’n, 161 M. App.
483, 489-91 (2005) (quoting [wWCI v.] Geiger,
371 Md. [125] at 143-45 [2002]), the Court of
Appeal s’s 2002 decision in Geiger required
strict adherence to the 30 day limt for
conpleting all actions required by SPP § 11-
106. We observed in white that “[t] he General
Assenbly is presuned to be aware of the Court
of Appeals’ interpretation of its enactnents,”
and because the legislature “has not
| egi slatively overturned the interpretation
articulated in Geiger, we can only conclude
that the General Assenbly has acquiesced in
that interpretation.” 161 M. App. at 491.
Notwi t hstanding the passage of additional
time, the Geiger interpretation of SPP § 11-
106 as inposing a strict deadline remains
unchanged.

Because DJS did not conplete the giving of notice within the

30 day linmit

di sci pli ne agai nst M| ey.

Department of Juvenile Services v. Leonard Miley -

Sept enber
Mer edi t h,

Term 2007. Opinion filed on February 1,
J.

* % *
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PUBLI C SAFETY - LAW ENFORCEMENT OFFICERS BILL OF RI GATS (LEOBR)

Md. Code Ann. (2003), Public Safety Article, Title 3, Subtitle 1

Law Enforcenent Oficers’ Bill of R ghts (LEOBR); Bi-County
Directive 414 (BCD 414) of Prince George’'s County Park Police
Departnment, effective January 1, 1979, as anmended on May 9, 2001
(“fresh pursuit policy for vehicular pursuit of a fleeing
suspect”). A *“not guilty” finding, pursuant to 83-108(a)(3) of the
LEOBR, “term nates the proceeding and, in that regard, constitutes
a final decision, leaving nothing further for the agency to do.”
Md.-Nat’1l Capital Park and Planning Comm'n v. Anderson, 164 M.
App. 540 (2005), arff’d, 395 Md. 172 (2006).

Law of the Case Doctrine; Under the law of the case doctrine,
litigants may not raise new clains after an appeal if the new
clainms arise fromthe sanme facts. See Schisler v. State, 177 M.
App. 731, 747 (2007). Since no new facts were alleged in
appellant’s conplaint, it is bound by the | aw of the case doctri ne.

Mandanus: Relief 1is available under sone circunstances that

“depriv[fe] litigants from raising questions involving their
fundanmental rights;” therefore, nmandanmus ordinarily lies where
there 1is some constitutional infirmty. Criminal Injuries

Compensation Bd. v. Gould, 273 Ml. 486, 500 (1975). Because there
were no constitutional rights of appellant involved in the Board's
decision, an action for mandanus is not available to the
Conmi ssi on.

Facts: After the Grcuit Court for Prince George’'s County
deni ed Maryl and- National Capital Park and Pl anning Conm ssion’s
(Commi ssion) petition for judicial review of the Admnistrative
Hearing Board s “not guilty” finding and we affirmed, the Court of
Appeal s granted certiorari and held that the Law Enforcenent
Oficers” Bill of Rights (LEOBR) is the exclusive renedial schene
governing disciplinary actions against |law enforcenent officers
and, under that body of law, no statutory right to judicial review
of “not gquilty” findings exists. The Conm ssion’s subsequent
conplaint for alternative relief in the form of declaratory,
i njunctive and mandanus relief was al so denied. The Conmm ssi on
appeal ed.

Hel d: Affirmed. The circuit court properly concluded that the
| aw of the case doctrine is controlling and that the Court of
Appeal s, initerating that “the [Law Enforcenment Oficers’ Bill of
Ri ghts] was enacted for the express purposes to protect the right
of police officers,” intended to nake cl ear that the LEOBR provi des
for “no judicial review. . . by the agency . . . [or] anyone, from
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[ The Adm nistrative Hearing Board’s] not guilty finding.”

(1) the law of the case doctrine bars the Conm ssion
fromasserting a cormon law right to judicial reviewin
an action for nmandanus where no new facts were alleged in
t he subsequent pl eadi ngs.

(2) mandanus relief is unavailable to the Conm ssion
because no constitutional rights were involved in Board’s
“not guilty” finding.

(3) the Comm ssion, as a creature of the State, |acks
standing to contest an act of the State.

Maryland-National Capital Park and Planning Commission v. Kathleen
Anderson, et al. - Case No. 955, Septenber Term 2007. Qpi ni on
filed on May 5, 2008 by Davis, J.

* k% %

REAL PROPERTY - NMARYLAND CONSTRUCTI ON TRUST STATUTE - whether a
managi ng agent of a construction conpany nay be found personally
liable under the Maryland Construction Trust Statute for the
failure of the corporation to pay subcontractors.

Facts: Appel |l ant Davi d Sel by was t he owner and nanagi ng agency
of Sel by Construction, Inc., a conpany engaged primarily in sub-
contracting. Selby Construction served as a subcontractor in a
project by H R General Mintenance Corporation (HRGVM, a genera
construction conpany. Sel by Construction, inturn, contracted with
WIllianms Construction to to provide equipnent, materials, and
services to Sel by.

At the end of the project, Selby Construction was not paid in
full by HRGM and filed suit, claimng it was owed $205, 000
WIllians sued Selby Construction and David Selby to recover
$70, 550. 60 due on its account. The parties stipulated to judgnent
against Selby Construction, WIlianms sought to hold Selby
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personal ly |iable.

The circuit court held David Sel by personally liable, ruling
that he failed to explain why he did not disburse funds to
WIlians.

Hel d: Reversed. M. Code, Real Property 88 9-201, provides
that funds paid to a contractor or subcontractors are to be held in
trust for the paynent to lower-tier contractors or suppliers. Any
person having control over such funds is a trustee and nay be
personally liable for using such funds for purposes other than
paying |ower-tier parties.

The mere non-paynent of funds to a subcontractor or supplier
is not a basis for inposing personal liability. The funds in this
case paid by HRGM to Selby Construction were not earmarked or
specified to be paid to WIlianms. Furthernore, there was no
evi dence of inproper diversion of the funds. Absent such earmarks
or a showi ng of inproper use of funds, personal liability may not
attach to a nanagi ng agent.

The Construction Trust Statute creates no exception to the
general proposition of corporate |law that the acts of a corporate
of ficer or other agent are not personal.

Selby v. Williams Construction Services - Case No. 0327, Septenber
Term 2007. Opinion filed May 9, 2008 by Sharer, J.

* k% %

-26-



JUDICIAL APPOINTMENTS

On May 13, 2008, the CGovernor announced the appointnent of
LEON ROBERT COOPER to the District Court of Baltinmore GCity. Judge
Cooper was sworn in on May 30, 2008 and fills the vacancy created
by the retirenent of the Hon. Norman E. Johnson, Jr.
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryland dated May 6,
2008, the following attorney has been indefinitely suspended by
consent, fromthe further practice of lawin this State:

DAVI D ALAN ENGLEHART
*
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