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COURT OF APPEALS

ADM NI STRATI VE LAW — DRI VER LI CENSE SUSPENSI ON - ALCOHOL BREATH
TEST - REFUSAL - HEARING — MOTI ON TO SUBPCENA A POLI CE OFFI CER —
ADM NI STRATI VE PROCEDURE ACT — FULLY ADVI SED — MANDATORY LI CENSE
SUSPENSI ON

Facts: Zachary Shawn Fow er, Petitioner, was stopped for
maki ng an unsafe | ane change by a Howard County police officer
The officer asked Fower to submt to a prelimnary breath test
(“PBT”), used as a guide by police officers to determ ne whether to
make an arrest. Fowl er refused. After Fow er performed poorly on
field sobriety tests, the officer arrested himfor drunk driving
and transported himto the police station.

At the police station, the officer provided Fower with a DR
15 Advice of Rights form This formhas a dual purpose. First, it
advises an arrested driver that, wunder 816-205.1 of the
Transportation Article, Mryland Code (1977, 2002 Repl. Vol.),
refusing to take a chem cal al cohol concentration breath test, or
submtting to a test and regi stering a bl ood al cohol concentration
result in excess of 0.08, will result in a nmandatory suspensi on of
the driver’s |icense. Second, it certifies that the arresting
officer conplied with the statute’ s advice of rights requirenent.
Both Fow er and the arresting officer signed the DR-15 Advice of
Ri ghts formand, consequently, Fowl er was charged wi th refusing the
chem cal breath test in violation of 816-205.1. Fow er requested
a hearing before the Motor Vehicle Administration to contest his
| i cense suspensi on. He filed also a nmotion to subpoena the
arresting officer to testify at that hearing, but deferred action
on his notion to the adm nistrative | aw judge (“ALJ”) conducting
t he suspensi on heari ng.

At his hearing before the ALJ, Fow er disputed that he was
fully advised of his rights by the officer. Fow er testified that
when he was provided the DR-15 form the officer informed himthat
his |license was bei ng suspended because Fow er al ready had refused
to take the test. Fow er believed the officer’s statenent referred
to the PBT, and that in signing the DR-15 Advice of Ri ghts form he
was merely acknow edging his refusal of the PBT requested by the
officer on the street. He argued, therefore, he did not know ngly
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refuse a chemcal breath test at the station. Wil e Fow er
conceded that he was given the DR-15 formto read and sign, he
stated that he nerely “skinmed over it” before signing it and that
the officer did not read it to him Fow er asserted that if the
arresting officer were subpoenaed, the officer would testify
consistently with Fow er’s version of events.

The ALJ found that Fower’'s testinony that he “was told to

read [the DR-15 form{ and . . . skimred over it” bolstered “the
certification of the officer,” and concl uded there was no need “ to
call the officer to clarify anything.” The ALJ noted al so that

there was “no indication the PBT was relied on or not relied on.”
Consequently, the ALJ denied Fower’'s notion to subpoena the
of ficer and suspended his |icense for 120 days, but nodified the
sentence to only five days of suspension on the condition that
Fowl er participate in the Ignition Interlock Programfor one year.

Fow er sought judicial review of the ALJ's decision in the
Circuit Court for Mountgonery County. The G rcuit Court affirned,
relyi ng upon Motor Vehicle Administration v. Karwacki, 340 Ml. 271,
666 A 2d 511 (1995). The Circuit Court concluded that the ALJ
properly exercised his discretion by resolving the conflicting
evi dence of Fowl er’s testinony and the officer’s certification on
the DR- 15 Advice of Rights form The court enphasi zed further that
under Karwacki, “[t]he ALJ was under no obligation to believe
Petitioner over the officer’s sworn statenent.” The Court of
Appeal s granted Fow er’s Petition for Wit of Certiorari (390 M.
500, 889 A.2d 418 (2006)).

Hel d: Reversed renanded to the ALJ for further proceedings.
The Court of Appeals determned that the ALJ incorrectly denied
Fowl er’s subpoena request where the ALJ was faced wth the
officer’s certification on the DR-15 Advice of Rights form and
Fowl er’s conflicting testinony, and the driver disputed that he was
fully advised by the arresting police officer of the consequence
for refusing to take a chem cal breath test. Noting Forman v.
Motor Vehicle Administration, 332 Md. 201, 630 A 2d 752 (1993), the
Court re-enphasi zed the three options for an ALJ during a 816-205.1
hearing where the arrested driver files a notion for a subpoena
request of the certifying officer and proffers evidence to support
the request: accept the proffer and deny the subpoena, reject the
proffer and deny the subpoena, or issue the subpoena to receive
addi tional evidence. The Court of Appeals distinguished Karwacki
because, unlike in the present case, no subpoena request was filed
i N Karwacki.

The Court noted also that an ALJ's treatnment of the proffer
must be indicated clearly. In the present case, the record
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contai ned no specific or explicit statenent indicating whether the
ALJ accepted or rejected Fower’'s proffered testinony as to what
the certifying officer would say. Although it recognized that the
ALJ m ght have attenpted to conply with one of the options outlined
in Forman, the Court ultimately remanded the case because, while
the ALJ clearly denied the subpoena request, the basis for his
deci sion was not apparent. The Court enphasized further that, in
order for reviewing courts to perform proper appellate review, an
ALJ’ s decision nust contain “full, conplete and detail ed findings
of fact and concl usions of |aw”

Zachary Shawn Fowler v. Mdtor Vehicle Admnistration, No. 111
Sept enber Term 2005, filed 30 August 2006. Opinion by Harrell, J.

* % %

ADM NI STRATI VE LAW - MARYLAND HEALTH CARE COWM SS| ON

Facts: In 2004, the Maryland Health Care Conmm ssion
(“Comm ssion”) revised the portion of the State Health Pl an (“SHP”)
addressing Cardi ac Services. The revision retains a |ongstanding
policy choice to encourage high volune prograns, providing that
there should be a mninmum of 200 open heart surgery procedures
performed annual |y at any hospital that provided such services and
that the establishnment of any new cardi ac surgery prograns shoul d
permt existing prograns to naintain patient volunmes of at |east
350 annual ly. In addition, the SHP requires the Conm ssion to
consider adding a new program in any region where one or nore
exi sting prograns failed to neet the 200 surgery goal for the past
two consecutive years. Appel | ants Medstar Health and Adventi st
Health Care sought a declaratory judgnent that the SHP is
i nconsistent wth the Maryland Health Care Commi ssion’s statutory
aut hority because Maryl and Code, 8 19-118 (d) of the Heal t h- Genera
Article requires the standards in the SHP regarding the
establishment of new prograns to “address the availability,
accessibility, cost, and quality of health care.” The CGircuit
Court wupheld the validity of the SHP, and the Court of Appeals
granted certiorari prior to any proceedings in the Court of Speci al
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Appeal s.

Hel d: Judgment affirmed. The Maryl and Heal th Care Conmi ssion
acted within its statutory authority because a failure of a
hospital to neet the 200-case m ni mum serves only as a gat ekeeper
for whether a new programw ||l be considered. Any proposal for a
new programwoul d still have to satisfy an extensive revi ew process
under the SHP that would address all of the required statutory
factors contained in the Comm ssion’s enabling statute.

Medstar Health, et al v. Maryland Health Care Conmi ssion, et al,
No. 37, Sept. Term 2005, filed March 7, 2006. Opinion by WIner,
J.

* % %

CRIM NAL LAW - APPEALS - ABATEMENT AB INITIO

Fact s: Petitioner, Al an Chnurny, was found guilty in the
Crcuit Court for Howard County of first (Count 1) and second
(Count 2) degree assault and three counts of reckl ess endanger nment
(Counts 3-5). Sentenci ng was schedul ed for Novenber 15, 2001.
Cont enporaneously with the return of the verdicts and the
scheduling of sentencing, the petitioner, while still in the
courtroom ingested cyani de poison, from which he died the next
day. Defense counsel noved for the dismssal of Counts 1 through
5 on the grounds of abatenment by death. The trial court abated
Counts 6 and 8, which had been severed prior to trial, but declined
to dism ss the verdicts on the remai ning counts. Counsel noved for
reconsideration of the denial and the court denied the notion
wi t hout hearing. No appeal was taken fromthe court’s ruling and
not hi ng nore was done for four years until defense counsel filed a
nearly identical notion which was denied. This Court granted
certiorari prior to any disposition by the Court of Special

Appeal s.

Hel d: Appeal dism ssed. The Court held abatenent ab
initio is an appropriate remedy when a defendant dies after a
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verdict of guilty but before sentencing is inposed since there is
no conviction or judgnent and any appeal can properly be taken

however, the appeal filed was unauthorized and untinely since
def ense counsel |acked substantive authority or standing to file
t he appeal since he no | onger had a client and could not step into
the shoes of the forner client and no appeal was taken from the
nearly identical notion filed four years earlier.

Chnurny v. State, No. 77, Sept. Term 2005, filed April 13, 2006.
Qpi ni on by Wl ner, J.

* k% %

CRIM NAL LAW - APPEALS - DEATH PENDI NG APPEAL

Facts: Defendants Surland and Bell were both convicted and
sentenced to periods of incarceration and to pay fines, but not
restitution. Both died during the pendency of their first appeal.
Upon the defendants’ deaths, their |awers noved to dismss the
appeal and remand with instructions to vacate the convictions and
di sm ss the indictnents.

Hel d: Motion denied. Sone courts in this situation do abate
the conviction and direct dism ssal of the indictnent, sone all ow
the conviction to stand, sone abate the conviction but allow
restitution orders to remain in effect, and sone permt the
defendant’ s personal representative to continue the appeal. The
Court of Appeals adopted the |ast approach.

Surland v. State, No. 8 Sept. Term 2005; Bell v. State, No. 45
Sept. Term 2005, filed April 11, 2006. Opinion by WIlner, J.




* k%

CRIM NAL LAW - CONFESSIONS - JURY - VOR DRE - COMPETENCY OF
JURORS, CHALLENGES, AND OBJECTI ON

Facts: Petitioner James Ram ah Logan was convicted in the
Circuit Court for Prince George’s County of two counts of second-
degree nmurder. During trial the Grcuit Court denied petitioner’s
notion to suppress his pretrial confession. The Crcuit Court al so
refused to ask certain questions to the venire panel regarding the
not crimnally responsible defense and pretrial publicity. The
Court of Special Appeals held that petitioner’s pretrial confession
violated Miranda v. Arizona, 384 U S. 436, 86 S.C. 1602, 16
L. Ed. 2d 694 (1996), but deened the error to be harm ess. The Court
of Speci al Appeal s reversed the judgnment of conviction on the basis
of the Circuit Court’s failure to fornulate and pose additional
questions to the venire panel.

Hel d: Affirnmed. The Court of Appeals affirmed the Court of
Speci al Appeals, but on different grounds. It held that the
adm ssion of petitioner’s confession was not harm ess error. The
Court of Appeals reasoned that where the jury heard and saw a
confession in which petitioner stated that he knew what he was
doing and intended to kill through his actions, it could not say
that the error in no way influenced the jury in reaching a verdi ct,
particularly as to the not crimnally responsible defense. The
Court of Appeals further held that petitioner did not waive the
error by attenpting to mnimze or explain the inproperly admtted
evi dence.

In contrast to the Court of Special Appeals, the Court of Appeals
held that the Grcuit Court did not err when it refused to ask
certain questions to the venire panel regardi ng the defense of not

crimnally responsible and pretrial publicity. The Court of
Appeal s reasoned that defenses, including the defense of not
crimnally responsible, do not fall wthin the category of
mandatory inquiry on voir dire. Where petitioner proposed

I nproperly phrased questions regarding the defense of not
crimnally responsible, refusal to ask such questions did not
constitute abuse of discretion. The Court of Appeals also held
there was no error when the court refused to ask jurors whether
they would follow instructions regarding | aw before know ng what
the court’s instructions would be in that regard. The Court of
Appeal s further reasoned that the GCircuit Court was not required to
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ask content-based questions in regards to pretrial publicity; the
Crcuit Court was only required to ask questions that hel ped
determ ne whet her the juror could be fair or inpartial in |ight of
exposure to pretrial publicity.

State of Maryland v. Janes Rami ah Logan, No. 100, Septenber Term
2005, filed Septenber 1, 2006. Opinion by Raker, J.

* k% %

CRIM NAL LAW - RECKLESS ENDANGERMENT

Facts: Appellants Kilnon and Cruz were both convicted in the
Circuit Court for Tal bot County of recklessly endangering their
| ater born infants under M. Code, 8§ 3-204 (a)(1l) of the Crimna
Law Article by ingesting cocaine while still pregnant with the
children. CL 8 3-204 (a)(1) nmkes it a m sdemeanor for a person
reckl essly to “engage in conduct that creates a substantial risk of
deat h or serious physical injury to another.” The Court of Appeals
granted certiorari in both cases before any proceedi ngs occurred in
the Court of Special Appeals in order to consider whether ingestion
of cocaine by a pregnant nother constitutes a violation of CL § 3-
204 (a)(1).

Hel d: Judgement Reversed. The | anguage of the reckless
endanger nent statue i s anbi guous as to whether it includes the act
of a pregnant wonman with regard to her own fetus. Looking to the
context and legislative history of the statute, the Court ruled
that the CGeneral Assenbly did not intend to include a pregnant
nother’s act wupon her own fetus while it is still in utero,
especially considering the broad range of behavior by a pregnant
woman that a contrary construction would crimnalize and the
numerous other bills favoring a non-crimnal approach to the
probl em of drug dependant pregnant nothers.

Kelly Lynn Cruz v. State of Mryland, No. 106, Sept. Term 2005 &
Regina Mary Kilnmon v. State of Mryland, No. 91, Sept. Term 2005
filed July 28, 2006. Opinion by WIlner, J.
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CRIM NAL LAW - STALKI NG

Fact s: Petitioner, Wendal | Hackl ey, was convi cted of second
degree assault, reckless endangernent, and stal king. Petitioner
appeal ed claimng that the crinme of stal king requires “approaching
and pursuing” the victimand that the evidence failed to show t hat
he engaged in that conduct. The Court of Special Appeals agreed
t hat “approachi ng and pursuing” was an el enent of the offense but
affirmed the conviction on the ground that Hackley’'s conduct
anounted to approaching or pursuing his victim The Court granted
certiorari to consider the questions raised in the Court of Speci al

Appeal s.

Hel d: Judgnent affirmed. The Court hel d that any mal i ci ous
course of conduct intended to place another person in reasonable
fear of serious bodily injury or death or that a third person
likely will suffer such constitutes stalking. Petitioner’s conduct
satisfied this standard since on four occasions during the course
of one nonth the petitioner 1) conducted the first initial assault,
2) left threatening letters on the victinm s car, 3) approached the
victimearly in the norning in the sane truck he drove on the first
occasi on coupled with the nysterious di sappearance of the victinis
dog, and 4) | eft a bookbag containing four nore threatening letters
on the victims car.

Hackley v. State, No. 18, Sept. Term 2005, filed Novenber 9, 2005.
Qpi ni on by WI ner, J.

* k%

CRIM NAL LAW - WAI VER OF JURY TRIAL - CONSTI TUTI ONAL LAW - SI XTH
AMENDMVENT RIGHT TO JURY TRIAL - ARTICLES 5, 21, AND 24 OF THE
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MARYLAND DECLARATI ON OF RIGHTS - KNOW NG AND VOLUNTARY WAI VER OF
JURY TRIAL RI GHT

Facts: Two cases were decided in this consolidated opinion
because they shared at |east one conmon question. Tavony Wayne
Zylanz was tried and convicted, after a bench trial inthe Crcuit
Court for Baltinore County, of various crines. Zylanz purportedly
wai ved his right to trial by jury in an on-the-record colloquy in
open court. After an extensive colloquy regarding various rights
that he mght be giving up, including trial by jury, the tria
judge did not make an explicit finding that Zylanz’s waiver was
knowi ng and voluntary. Instead, at the end of the colloquy between
Zylanz, his defense counsel, and the Court, the trial judge
di sm ssed the venire, nmentioned to Zylanz that it [the trial] was
“just going to be you and ne,” and invited the State to call its
first wtness.

St even Ant hony Powel|l was convicted in the Crcuit Court for
Baltinmore City of the second degree nurder of his ex-wife. He also
received a bench trial after purportedly waiving his right to tri al
by jury. In the course of the colloquy between Powell and his
attorney in open court regarding his intent to waive that right, no
specific inquiry was nade as to voluntariness of the waiver. The
trial judge, at the end of the colloquy, nade no express findings

as to whether he found the waiver voluntary or know ng. |nstead,
the Court sinply said “[v]ery well. At this point, since this is
a court trial, I"mgoing to ask for opening [statenents] ”

On appeal to the Court of Special Appeals, Zylanz argued that
his jury waiver was invalid because the trial court failed to nake
an express determnation on the record in open court that the
wai ver was knowi ng and voluntary. The internedi ate appell ate court
affirmed. Zylanz v. State, 164 Md. App. 340, 883 A 2d 257 (2005).
That court noted that the rel evant rule, Maryl and Rul e 4-246, “does
not require the court to nake a specific finding by the use of
certain words or phrases.” Based on the record in this case, the
court’s acceptance of the waiver was both inplicit and apparent.

Powell, in his appeal, argqued sinmlarly to Zylanz. In
addi tion, he contended that a specific inquiry probing
voluntariness was required to be nade on the record. In an

unreported opinion, the Court of Special Appeals affirned. The
Court opined that, despite the absence of a specific inquiry as to
vol untariness, “the entire inquiry denonstrate[d] that the waiver
was made voluntarily.”

Zylanz’s and Powel | 's petitions for certiorari were granted by
the Court of Appeals.
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Hel d: Affirmed in both cases. The Court’s prior decisions in
Kang v. State, 393 M. 97, 899 A 2d 843(2006) and Abeokuto v.
State, 391 Md. 289, 893 A 2d 1018 (2006) answered the argunent that
Ml. Rule 4-246 (b) is violated if there is no record inquiry
expressly into voluntariness. Unl ess there appears a factual
trigger on the record, such as sonething said or observed during
the waiver colloquy, which brings into legitimte question
vol untariness, the trial judge is not required to ask a defendant
if his decision to waive a jury trial was induced or coerced.

As to whether explicit findings of both voluntariness and a
knowi ng wai ver nust be placed on the record by the trial judge, the
Court concluded that, if the totality of the rel evant circunstances
appearing in the record, including statenents, discourse, and
actions during the wai ver col |l oquy, support the presunption that an
inplied acceptance of the waiver was made by the court, an
appel l ate court will conclude that an inplicit determ nation was
made that the waiver was voluntary and know ng. The perm ssible
inference that the trial judge knew and properly applied the rule
and the | aw of waiver is supported by the Court’s decision in State
v. Chaney, 375 Ml. 168, 825 A 2d 452 (2003).

Steven Anthony Powell v. State of Maryland, No. 129, Septenber
Term 2005; Tavony Wayne Zylanz v. State of Mryland, No. 130

Sept enber Term 2005. inion filed Septenmber 15, 2006 by
Harrel |, J.

* k% %

FAM LY LAW- CH LD CUSTODY - JURI SDI CTl ON

Fact s: Respondent, Deepa Garg, filed a conplaint in the
Circuit Court for Baltinmore County seeking a limted divorce from
her husband, petitioner Ajay Garg, custody of their mnor child,
Chai t anya, spousal and child support, and certain ancillary relief.
Petitioner noved to dism ss the conpl aint because proceedi ngs were
al ready pending in a court in Indore, India. The Crcuit Court
concl uded that, because of the case pending in India, it should not
exercise jurisdiction and dism ssed the entire action. The Court
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of Speci al Appeal s vacated that judgnent and renmanded t he case for
further proceedings, concluding 1) even if the Maryland court
shoul d not exercise jurisdiction over the custody dispute, it had
subj ect matter jurisdiction over the divorce action, 2) the Circuit
Court erred deferring a request by respondent to appoint an
attorney for the child pending resolution of the jurisdictiona

i ssue, and 3) inrevisiting the jurisdictional issue on remand, the
trial court was to apply the newy enacted Uniform Child Custody
Jurisdiction and Enforcenent Act (UCCIEA) rather than the Uniform
Child Custody Jurisdiction Act (UCCIA) that was in effect when the
conplaint was filed. The Court of Appeals granted certiorari to
review the rulings of the Court of Special Appeals.

Hel d: Judgnent of the Court of Special Appeals reversed.
The trial court may properly decline jurisdiction in a custody
di spute, pursuant to the UCCIA, when proceedings are ongoing in
anot her jurisdiction. The Court of Special Appeals erred in
hol ding that the Crcuit Court was required as a matter of lawto
appoint counsel for the child prior to a hearing on the
jurisdictional issues. Although, FL 8§ 1-202 provides that in a
contested action for custody or support of a minor child, the court
may appoint counsel to represent the mnor child, the statute
nmerely authorizes the appoi ntnent of counsel at the discretion of
the trial court, reviewabl e under an abuse of discretion standard.
For this case the notion was never formally deni ed, Respondent did
not pursue a ruling, and a hearing proceeded w thout counsel for
the mnor child.

The Court of Special Appeals also erred in holding that the newy
enacted UCCIEA applied in lieu of the UCCIA The UCCIEA t ook
effect October 1, 2004 and applies only to cases filed after that
dat e.

Garg v. Garg, No. 97, Sept. Term 2005, filed June 8, 2006.
Qpi ni on by Wl ner, J.

* k%
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| NSURANCE - SUBROGATI ON - DOCTRINE OF | MPLI ED CO- | NSUREDS

Fact s: Rausch and Harkins both |eased properties which
becane damaged by fires they started during their tenancies. Both
| andl or ds had i nsurance policies that contai ned subrogati on cl auses
providing (1) if the insurance conpany paid any |l oss, the insured
person’s rights to recover from anyone el se becones the insurance
conpanies right up to the anmount paid, (2) the insured person nust
protect these rights and help the insurance conpany enforce them
but (3) the insured could waive the right to recover against
anot her person for loss involving the property covered by the
policy if the waiver was in witing and was given prior to the date
of loss. No such direct waiver was made in either case. The Court
granted certiorari to determne if there is a contractual right of
subrogati on agai nst a tenant of the i nsured who negligently danaged
the insured prem ses and thereby caused | oss.

Hel d: In Msc. No. 6, questions answered as set forth
costs equally divided; In No. 128, judgnent of GCircuit Court of
Harford County affirmed in part and reversed in part; case renmanded
to that court for further proceedings in conformance with this
opinion including, if necessary, resolution of the issue of
Harkins’s negligence with costs equally divided. The Court held
that Maryl and does not subscribe to the doctrine of inplied co-
I nsur eds. Subrogation clains against tenants by landlord s
I nsurance conpany are perm ssible on a case by case basis | ooking
at the lease itself and any other adm ssible evidence under the
standard of reasonabl e expectations of the parties to the lease if
there is liability in the first instance by the tenant to the
| andl ord and the tenant is not relieved of liability under the
| ease or by agreenent or the leased premises is a unit within a
mul ti-unit structure.

Rausch, et ux. v. Allstate Insurance Conpany, Msc. No. 6, Sept.
Term 2004; Harford Miutual Insurance Conpany v. Harkins, No. 128,
Sept. Term 2004, filed Septenber 8, 2005. Opinion by WIlner, J.

* % %
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LABOR AND EMPLOYMENT - QAH - CLASSI FI CATI ON GRI EVANCE

Fact s: Petitioners included seven correctional institution
enpl oyees, each of whom is involved in procurenent for the
Departnent. Prior to 1999, DPSCS used the unitary “Agency Buyer”
(AB) classification series for all procurenent positions. As a
result of a 1999 «classification study, a separate “Agency
Procurenent Specialist” (APS) series was promnul gated for enpl oyees
who purchased itens using the conpetitive bidding or negotiation
process. DBM exanmi ned the 23 positions in the DPSCS that were
involved wth procurenent activities and issued a report.
Petitioners were not satisfied wth the analysis and filed
grievances for further reclassification. The grievances proceeded
through the three step grievance process and were referred to the
OAH. After an evidentiary hearing, the ALJ filed a nenorandum and
order in which he granted the grievances filed by two enpl oyees and
denied the others. DPSCS filed a petitionin the Grcuit Court for
Baltinmore County for judicial review of the ALJ's decision to
reclassify the two enpl oyees and the other five grievants filed a
cross-petition seeking review of the denial of relief. The court
found no error as to the reclassification but concluded the ALJ
exceeded the scope of authority by actually ordering the
reclassification and directed the ALJ to nodify his order and
remand the cases to DBMfor restudy. The court affirmed the ALJ s
decision as to the other five enployees. The Court of Specia
Appeal s held the ALJ did not exceed his authority in ordering the
recl assification and reversed the judgnent of the Circuit Court on
that point and affirmed the Crcuit Court ruling as to the other
five enpl oyees. The Court granted certiorari to consider both
t hose i ssues.

Hel d: Affirmed. ALJ has the authority to direct that the
enpl oyee be placed into the proper classification if he concl udes
that an enpl oyee is performng duties that entitle the enpl oyee to
be in a different classification. SPP 8§ 12-103 provides that,
unl ess another procedure is provided by SPP, the grievance
procedure “is the exclusive renedy through which a nontenporary
enployee in the [SPM5] may seek an admnistrative renmedy for

violations of the provisions of this article.” The ALJ is the
final decision maker and pursuant to SPP § 12-401, the decision
maker shall determine not only the “proper interpretation or

application of the policy, procedure, or regulationinvolvedinthe
gri evance” but also the “appropriate renedy.” Section 12-402(a)
makes clear that the renedies include the restoration of “rights,
pay, status or benefits” and § 12-402(b) contenpl ates t hat back pay
must reflect the additional conpensation attached to the position
t he enpl oyee should have had. The Court affirmed the Court of
Speci al Appeals with regard to the other five enpl oyees.
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Departnment of Public Safety and Correctional Services v. Myers, No.
51, Sept. Term 2005, filed May 9, 2006. Opinion by WIner, J.

* k%

REAL PROPERTY - APPEALS

Fact s: Petitioner opposed construction of a parking |ot
that respondent, Baltinore City, authorized. Bill 03-1228 was
introduced in October, 2003 and enacted as Ord. No. 04-659 in
Mar ch, 2004 granting perm ssion for the establishment, mai nt enance,
and operation of the parking |ot subject to two conditions. The
Bill was enacted to conply with 8 10-504 of the Baltinore City
Zoni ng Code prohibiting land in this district frombeing used as a
parking lot “unless authorized by an ordinance of the Mayor and
City Council.” Petitioners alleged procedural deficiencies and
irregularities in th legislative process and that the ordi nance
prevented petitioners fromusing adjacent garages for the storage
of autonobiles effecting an unlawful taking. The Cty noved to
dismss on the ground that the challenged ordinance did not
constitute a “zoning action” under 8 2.09 and there was no right to
seek judicial review The court granted the notion and di sm ssed
t he appeal and | ater denied petitioners’ notion to alter or anend
its judgment, whereupon petitioners noted an appeal to the Court of
Speci al Appeal s.

Hel d: Rever sed. The Court held that so long as the
Crcuit Court entered a final or otherw se appeal abl e judgnent,
which it did, an appeal will lie. The Court of Special Appeals had

jurisdiction to consider the appeal.

Arnstrong, et al. v. Baltinore City, Maryland, No. 30, Sept. Term
2005, filed January 6, 2006. Opinion by WIlner, J.

* k%

REAL PROPERTY - | NVERSE CONDEMNATI ON
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Fact s: Petitioner clainmed | ost tenancy and forced
rel ocation due to insistence by Baltinore City that petitioner’s
| andl ord redevel op the building in which petitioner’s business was
| ocated and threats by the City to condemn the building if that was
not done. The City placed pressure on the landlord to redevel op
the building in conformance with the general redevel opnent plan in
the area and expressed intent to seek authority to condem the
building if it was not done. Council Bill 823 was introduced in
June, 2002 and enacted in Mrch, 2004. CB 823 included the
building in a list of 37 structures for which it sought
condemmation authority. Petitioner’s | andl ord had nade sone efforts
to renovate the building and termnated petitioner’s tenancy in
February, 2003 nore than a year before the Gty had | egal authority
to acquire the building through em nent domain.

Hel d: Affirmed. The Court of Appeals held that petitioner
was not a “displ aced person” pursuant to RP § 12-205. The Gty did
not acquire the property by condemmation or through negotiations
conducted under threat of condemmation. Petitioner was not
di spl aced as a result of government action.

College Bow , Inc. v. Mayor and Gty Council of Baltinore, No. 127,
Sept. Term 2005, filed August 31, 2006. Opinion by WIner, J.

* k%

TORTS - DETAI NMENT PURSUANT TO WARRANT - M STAKEN | DENTI TY

Facts: Respondent Evel yn Yul onda Dett was taken into custody
during a routine traffic stop at approximtely 5:00 pmon a Friday
af ternoon. She was arrested pursuant to an outstandi ng warrant for
“Vanessa Hawkins AKA Evelyn Dett.” The warrant included a State
I dentification Nunber (“SID’), which is a uni que nunber generated
for each individual on the basis of their fingerprints. Despite
Respondent’s protests that she was not the Vanessa Hawki ns sought
in the warrant, she was brought to Baltinore Gty Intake Center
where she was fingerprinted. By 6:44 pm that evening, Central
Records had processed Ms. Dett’s fingerprints, which produced a
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different SID than that on the warrant, anong ot her discrepancies
bet ween Ms. Dett and the subject of the warrant. Neverthel ess, M,
Dett was transferred to the Baltinore City Detention Center the
next norning, where she renmained for the weekend. On Monday,
paperwork reflecting these discrepancies was filled out, but
not hi ng was done until the next day, when she was finally rel eased
on Tuesday afternoon. M. Dett filed a claimunder the Mryland
Tort Cains Act against the state agencies operating the Intake
Center and Detention Center for false inprisonnent, negligence, and
violation of her rights under Article 24 of the Declaration of
Ri ghts. The Circuit Court granted summary judgnent in favor of
t he defendants before any discovery. On appeal, the Court of
Speci al Appeal s reversed, reasoning that the defendants had to have
a good faith belief that they were detaining the proper subject of
the warrant in order to have legal justification for the detention,
and that there was a genui ne dispute of material fact as to whet her
they retained such a belief through the four days of detention

The Court of Appeals granted certiorari to consider whether the
Court of Special Appeals erred in reversing.

Hel d: Judgment affirmed. Legal justification to detain an
i ndi vi dual against her will pursuant to a facially valid warrant is
contingent on a reasonable belief by the detaining officials that
they are holding the proper subject of the warrant. \Wether the
detaining officials held such a reasonable belief despite the
numer ous di screpanci es bet ween what they knew about their prisoner
and the informati on they knew about the subject of the warrant was
a material fact of genuine dispute, rendering sunmary judgnent
| nappropri ate.

State of Maryland v. Evelyn Dett, No. 25, Septenber Term 2005
filed February 7, 2006. Opinion by WIner, J.

* k%
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COURT OF SPECIAL APPEALS

CRIM NAL LAW - PRE- SENTENCE REPORT - MD. CODE, § 6-112(Q)(1) & (3)
OF THE CORRECTI ONAL SERVI CE ARTICLE

Facts: Followng a re-trial, Darris Wre, appellant, was
convicted of the nmurders of two young wonmen in 1993, for which he
was sentenced to death. That conviction was affirmed. However, by
way of post conviction relief, he was provided with a new
sentenci ng hearing, at which the State sought Iife w thout parole.
Because it was appellant’s third sentencing on the sane case, the
court did not order a new pre-sentence report.

Hel d: Affirnmed. At appellant’s third sentencing for the sane
case, the court was not required to obtain a third, updated PSI
report, when two other PSI’s had been prepared for the two prior
sentenci ng proceedings. 1In a death penalty or life wi thout parole
case, the statute does not nmandate that, upon reversal of a
conviction that results in a retrial, a new PSI nust be obtained.

Darris Alaric Ware v. State of Maryland, No. 2103, Septenber Term
2004. Filed Septenber 7, 2006. Opinion by Hollander, J.

* k% %

CRIM NAL LAW - SIXTH AMENDMVENT RIGHT TO JURY TRIAL - MARYLAND
DECLARATION OF RIGHIS - CdTIZENSHP - VAR DRE - JUROR
QUESTI ONNAI RE - EVI DENTI ARY HEARI NG - COURTS ARTI CLE 88 8-101 TO 8-
401 - ELECTI ON LAW

Fact s: Appel I ant, Marcus Dannon Owens, was convicted of
second- degr ee depraved heart nmurder of his two-year ol d stepson, as
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well as first degree assault and child abuse. After appellant’s
conviction, but before his sentencing, it was discovered that a
foreign national sat on the jury that convicted Onens. Appell ant
noved for a newtrial, arguing that his trial was not conducted in
front of a lawful jury, because the jury contained a juror who was
not qualified for jury service in Maryland. The court denied the
notion, reasoning that neither the United States Constitution nor
t he Maryl and Decl arati on of Ri ghts nmandates that a jury be conposed
only of United States citizens, and that appellant was not
prej udi ce.

Hel d: Affirned. In order to qualify for jury service in
Maryl and, one must be a United States citizen and a citizen of the
jurisdiction where the court convenes. However, a defendant in a
crimnal trial does not have a constitutional right to a jury
conposed only of United States citizens; that right is a statutory
one, and it nmay be waived. Appellant waived his right to conplain
because he failed to use the voir dire process to verify the
qualifications of the venire panel. Moreover, the circuit court
properly held an evidentiary heari ng and concl uded that the juror’s
failure to disclose his status as a foreign national on the juror
guestionnaire was a nere “oversight,” and that appellant was not
prej udi ced.

Article 21 of the Maryland Declaration of R ghts, as well as
the Due Process O ause of the Fourteenth Amendnent, guarantee the
right to an inpartial jury to the accused in a crimnal case
However, a foreign national’s service on a jury does not
automatically infringe a defendant’s due process right to a fair
and inpartial jury, nerely because of his status as a foreign
nat i onal

Mar cus Dannon Ownens v. State of Maryl and, No. 2397, Septenber Term
2004, filed Septenber 7, 2006. Opinion by Hollander, J.

* k% %

FAMLY LAW - CH LD CUSTODY - COUNSEL FEES AND COSTS | NCURRED BY
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PARENT I N ENFORCI NG CUSTODY ORDER AGAI NST OTHER PARENT WHO HAS
ABDUCTED CHI LD TO FOREI GN COUNTRY - EXCEPTI ONS FROM AUTQOVATI C STAY
| N BANKRUPTCY

Fact s: Fat her abducted child to Turkey. Court awarded
i mredi ate physical and legal custody to Mdther, and then, in a
trial Father did not attend, awarded final |egal and physical
custody to Mother. Over the course of two years, Mdther incurred
several hundred thousand dollars in counsel fees and costs in an
effort to enforce the custody orders. Mot her filed contenpt
petition against Father for failure to conply with the court’s
orders, and subnmitted evidence of expenses she had incurred in
attenpting to enforce the orders. Court found Father in contenpt,
awar ded Mot her $200,000 as costs, and directed that Father could
purge contenpt finding by returning child to Maryl and, whi ch Fat her
did not do. Judgnent was entered in favor of Mdther for $200, 000.

Mot her eventual ly prevailed in a Hague Convention proceeding
in Turkey, and Father returned child to Maryl and. Father filed
chapter 7 bankruptcy petition. Mot her filed paper entitled
“request for child support,” seeking recovery of fees and costs
incurred in obtaining child s return fromTurkey. Court determ ned
that Mother’s notion was, in fact, for fees and costs, and treated
it as such; ruled that the automatic stay in bankruptcy did not
apply to proceedi ng on Mother’s notion; awarded Mt her $252,930 in
fees and costs; and denied Father’s notion to deduct the $200, 000
judgnment from the award because the $200,000 judgnment was a
contenpt sanction, not an award of fees and costs. On appeal,
Fat her chal |l enged award of $252, 930.

Hel d: Vacated order of circuit court and remanded for further
proceedi ngs consistent wth opinion. Court properly treated
Mot her’s notion for child support as one for fees and costs, which
It was in substance. Automatic stay in bankruptcy did not apply to
proceedi ngs on Mther’s notion because, under federal bankruptcy
| aw, fees and costs incurred in enforcing custody order are a form
of child support, and proceeding for child support is an exception
to the automatic stay. The $200, 000 j udgenent was an award of fees
and costs for sone of the sane fees and costs | ater awarded by way
of the $252,930 judgment. The court should have subtracted from
t he $252, 930 award any suns that al so were covered by the $200, 000
awar d.

Corapcioglu v. Roosevelt, No. 1313, Septenber Term 2005, filed
Sept enber 20, 2006. Opinion by Eyler, Deborah S., J.
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LABOR & EMPLOYMENT - ATTORNEYS FEES - L.E. 88 3-427 & 3-507.1

Facts: Follow ng the Court of Appeals’ decision in Friolo v.
Frankel, 373 Md. 501 (2003)(“Friolo I"), the case was remanded to
the Crcuit Court for Mntgonery County so that the court could
utilize the |odestar analysis- multiplying Friolo s counsel’s
reasonabl e hourly rate by the reasonabl e nunber of hours expended
in connection with the case- and provide a clear explanation for
how it determ ned attorneys’ fees. As they had at each stage of the
litigation, Friolo' s counsel requested increased attorneys’ feesto
reflect their post-judgnment and appel | ate work.

After hol ding a hearing, for argunent only, on Friolo’s notion
for attorneys’ fees and costs, as well as the various suppl enents
filed, the circuit court issued an opinion and order awarding
attorneys’ fees in the anmount of $65, 348.

Hel d: Vacated. Although the circuit court used the basic
| odestar calculation and stated that it took into consideration
several factors, there was no clear explanation of the factors
utilized by the court in naking its award as required by the Court
of Appeals in Friolo T .

Friolo was not entitled to “reasonable attorneys’ fees” for
appel l ate and post-judgnment services that were unrelated to (1)
protecting the underlying judgnent, (2) securing the specific
relief afforded by the trial court, or (3) overturning a grossly
di sproportionate award, or an outright denial of attorneys’ fees.

Frankel v. Friolo, No. 254, Septenber Term 2005, filed Septenber
14, 2006. Opinion by Sharer, J.

* k% %
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REAL PROPERTY — TENANCY BY THE ENTIRETY — SEVERANCE AND
TERM NATI ON.

PERPETU TIES - CREATION OF FUTURE INTEREST - VESTING WTH N
PERM SSI BLE PERI OD

CONTRACTS — SPECI FI C PERFORVANCE

Fact s: In February 1995, Cattail Associates, Inc., entered
into a land sales contract with Leonard Sass, Sr., Leonard Sass,
Jr., Beverly Sass, Sandra DeVor, and Theresa Sass. Settlenent was
conditional on Cattail’s having obtained the necessary county
approvals for its subdivision plan and having settled on an
adj acent property. The contract also provided that it wll
“expire” prior to any violation of the rule against perpetuities.
I n 2000, Cattail |earned that Faye Sass, w fe of Leonard Sass, Sr.
owned an interest in the property, but was not a party to the

contract. In 2002, because it was nearing conpletion of its
subdi vi sion plan, Cattail informed the sellers that it would waive
all conditions and proceed to settlenent. After the sellers

refused, Cattail filed suit for specific performance.

After Cattail presented its case at trial, the circuit court
granted judgnment in favor of the sellers, finding that the contract
violates the rule against perpetuities because settlenent is
contingent on certain conditions in the control of athird party --
the county. Cattail appeal ed.

Hel d: Reversed and renmanded for further proceedings. The
absence of Faye Sass as a party does not render the contract
invalid. The lot in question was owned by Leonard Sass, Sr., and
Faye Sass, as tenants by the entirety, in a joint tenancy wth
Theresa Sass. The signature of Leonard Sass, Sr., on the contract
did not transfer Faye's interest in the property. When Theresa
Sass contracted to convey her interest in the property, the joint
t enancy was severed, and a tenancy in conmon with Leonard Sass, Sr.
and Faye Sass was created. Wen Leonard Sass, Sr., died, Faye Sass
becane the sole owner of their interest. If the contract is
enforceable, with respect to the lot in question, Cattail would
hol d an undi vi ded share as a tenant in commbn with Faye Sass.

The Maryland rule against perpetuities provides that no
interest is good unless it nust vest, if at all, not later than
twenty-one years after sone life in being at the creation of the
interest. If a land sales contract “creates an equitable right in
real property, enforceabl e by specific performance, the contract is
subject to the Rule.” Dorado Ltd. P’Ship v. Broadneck Dev. Corp.,
317 Md. 148, 152, 562 A . 2d 757 (1989). Because the granting of the
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necessary approvals is within the control of the county, it cannot
be known with any certainty whether settlenent will take place
within the perpetuities period.

The “savings provision” in the contract provides that the
contract will “expire” “on the | ast day of the tinme period |egally
permtted by the Rule Against Perpetuities.” In a perpetuities
analysis, if the neasuring life is not expressly identified in the
instrument, we look to the natural persons inplied by the
instrument or involved in the limtations. Consi dering the
Contract as a whol e and the express recognition of the perpetuities
issue as reflected by the *“savings” provision, the clear
inplication is that the sellers as a class should be considered the
nmeasuring lives. To extend to the last day “legally permtted,”
the title to the Property nust vest, if at all, prior to the
passing of the last surviving seller, plus twenty-one years. By
virtue of the savings clause, the rul e agai nst perpetuities is not
vi ol at ed.

The sellers urge two alternative grounds for affirmance: (1)
that Cattail could not wunilaterally waive the conditions to
settlenment, and was therefore not entitled to specific performance;
and (2) that specific perfornmance is barred by the doctrine of
| aches. Both issues turn on the facts of the case, as found by the
circuit court. Because the court determ ned that the contract was
void ab initio, it made no findings on Cattail’s waiver or the
effect of the eight year delay from execution of the contract to
Cattail’s suit for specific performance. Consequently, we decline
to consider these alternative grounds for affirmance; they should
be considered by the circuit court on renmand.

Cattail Associates, Inc. v. Leonard Sass, Jr., et al., No. 849,
Sept enber Term 2005, filed Septenber 15, 2006. Opi ni on by Kenney,
J.

* k%
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TORTS — LANDLORDS — DUTY OAED — LANDLORDS' OWED NO DUTY TO PROTECT
DOG-BITE VICTIM FROM DOG OANED BY TENANTS WHERE, AS OF DATE OF
VICTIM S INJURY, LANDLORDS DI D NOT HAVE CONTROL OVER THE PORTI ON OF
THE PREM SES WHERE “ THE DANGEROUS OR DEFECTI VE CONDI TI ON' EXI STED

Facts: On Decenber 23, 2002, Ward, a cab driver, was called
to pick up a fare froma home owed by the Hartleys and | eased to
the Al stons. He knocked on the door of the prem ses and heard Ms.
Al ston tell the children not to open the door. A child opened the
door anyway and soneone yelled, “Get the dog.” At that tine, a
| arge dog (a pit bull) bounded out of the house. Ward hit the pit
bull with some rolled-up cab sheets, at which tinme the dog spun
around and bit Ward' s foot. Ward ran back to the cab and cli nbed
on top of it, despite the dog's jaw still being clanped to his
foot.

A police officer who happened to be in the vicinity took a
report of the incident. In the report, the officer indicated that,
after his arrival, Ms. Alston energed fromthe house and said, *“I
told them [about] that [expletive] dog.”

Ward sued the Hartleys and Al stons for injuries caused by the
dog bite, alleging that the defendants were liable to him for
negligence and strict liability.

At their depositions, the Alstons testified that the dog had
never showed his teeth to anyone in an aggressive nanner, never
bitten anyone, nor had he done anything else to lead them to
bel i eve that he was vicious or dangerous. Ms. Alstontestifiedin
deposition that when she yelled, “Don’t open the door,” she did so
for fear that her child would | eave the house with a stranger. She
deni ed that she yelled the command because she was afraid that the
dog m ght get out and attack soneone.

M. Hartley testified at his deposition that the tenants had
the responsibility of maintaining the prem ses, that he did not
even know that the Al stons had a dog until after the incident and
that after he | eased the prem ses to the Al stons he never inspected
the inside of the premses but that he would drive past the
prem ses every three or four nonths to nake sure that all of the
wi ndows and ot her things were still intact.

The Hartleys filed a notion for summary j udgnent in which they
clai med that Ward could not prove liability against himfor three
i ndependent reasons, vVviz.:

As landlords they did not naintain
control over the premses leased to the
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Al stons and therefore they owed no duty to the
tenants’ invitees (such as Ward) who were
injured on the | eased prem ses.

Al ternatively, even if Ward could prove
that the Hartleys retained control over the
portion of the premses where the injury
occurred, Ward could not prove that they had
any know edge of the vicious propensities of
the Al stons’ dog prior to the date of Ward's
i njury.

Even if Ward <could prove that the
Hartleys had a duty to inspect the |eased
prem ses, Ward could not prove that had an
I nspecti on been made by themprior to the date
of injury they would have di scovered that the
Al stons kept a vicious dog on the prem ses.

The summary judgnment notion and plaintiff’s oppositionthereto
was supported by (1) a copy of the | ease between the Hartl eys and
the Alstons; (2) the police report concerning the Decenber 23
incident; (3) interrogatory answers filed by Ward and Hartl ey; and
(4) excerpts fromthe depositions of Ward, Stephen Hartley, and the
Al st ons.

The Hartleys’ notion for summary judgnent was granted. Ward
di sm ssed the Al stons fromthe case and appeal ed.

| ssues: Is a landlord liable to an invitee who is bit by a
tenant’s dog on the landlord s | eased prem ses?

Hel d: No. Judgnent affirned.

The Court held that a | andl ord owes no duty to a protect dog-
bite victimfroma dog owed by tenants where, as of the date of
the victims injury, the landlord did not have control over the
portion of the premses where “the dangerous or defective
condition” existed.

The Court also held that, even if Ward could prove that the
| andl ord retained control over the portion of the prem ses where
the injury occurred, appellant could not prove that either the
tenants or the | andl ord had actual or constructive know edge of the
Vi ci ous propensities of the tenants’ dog prior to the date of the
appel lant’ s injuries.

The Court went on to point out that sunmary judgnent was al so
appropriately granted because Ward could not prove that had an
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i nspection been made by the landlord prior to the date of injury
the | andl ord woul d have di scovered that the tenants kept a vicious
dog on the prem ses.

Lastly, the Court declined Ward’'s invitation to establish a
judicial fiat that “all pit-bull dogs are dangerous” because there
was no factual basis for such a concl usion.

Ward v. Hartley, No. 175, Septenber Term 2005, filed April 10,
2006. Opinion by Sal non, J.

* k%

WORKERS' COVPENSATI ON ACT - AWARDS FOR COVPENSABLE HEARI NG LOSS

Facts: Appellant, enployed by appellee as a nold shop worker
for nore than 30 years, filed a notice of enployee’'s claim for
wor ker s’ conpensation benefits, under Maryland's Wrkers’
Conmpensation Act (“the Act”), Maryland Code, Labor and Enpl oynent
Article, Title 9, alleging that "years of exposure to |oud glass
machi ne(s) caused [a] loss of hearing." Although a conpensation
formula conputation, under 8§ 9-650 of the Act, indicated that
appel lant suffered a zero percent hearing |oss, appel lant did
suffer some hearing loss within the frequencies of the 2000 and
3000 hertz range.

Followng a hearing on appellant’s claim the Comm ssion
passed an order denying conpensation because appellant failed to
neet the threshold requirenents for conpensabl e heari ng | oss under
the Act. In consideration of the parties’ opposing notions for
sumary judgnment, the circuit court granted summary judgnment in
favor of the enployer, denied appellant’s notion for summary
judgnent, and affirnmed the decision of the Conm ssion.

Hel d: Affirnmed. Appellant conceded that he did not neet the

audi ol ogi cal requirenments for conpensable hearing | oss under 8§ 9-
650, but argued that he nevertheless was entitled to conpensation
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in the form of nedical expenses, by virtue of experiencing sone
hearing | oss wthin the 2000 and 3000 hertz ranges, under the nuch
broader |anguage of § 9-505 setting out the definition of
occupati onal deaf ness.

The Court found that 8 9-650 provides the technical criteria
necessary for any clai mof conpensable occupational hearing | oss.
The |anguage of 8 9-505 suggests that it does not exist in a
vacuum but is qualified by other provisions of the Act. The
| anguage of 8 9-505 is also nmuch too broad and nontechnical to
serve as a neasure of conpensability for occupational hearing | oss.
Section 9-505, however, does serve an i ndependent purpose under the
Act by providing recognition that occupational hearing | oss due to
i ndustrial noise in certain frequencies is, in fact, a conpensabl e
condi tion when qualified by the provisions of Part VII of subtitle
6 of the Act, and, in particular, 8 9-650.

Geen v. Carr Lowery dass Conpany, No 0990, Sept. Term 2005
filed Septenber 15, 2006. Opinion by Sharer, J.
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JUDI Cl AL APPO NTMENTS

On August 11, 2006, the Governor announced the appoi nt nent
of DANEEKA LaVARNER COTTON to the District Court for Prince
George’s County. Judge Cotton was sworn in on
And fills the vacancy created by the el evation of Hon. Al bert N

29



