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COURT OF APPEALS

ATTORNEYS - MARYLAND RULES OF PROFESSI ONAL CONDUCT: 1.1
(COVPETENCE), 3.1 (MERITORI OQUS CLAI M5 AND CONTENTIONS), 3.2
(EXPEDI TING LITIGATION), 3.3(a) (CANDOR TOMRD THE TRI BUNAL),
4.4(a) (RESPECT FOR RIGHTS OF THIRD PERSONS), 8.2(a) (JUD Cl AL
AND LEGAL COFFICIALS), 8.4(c) & (d) (M SCONDUCT).

Facts: The Attorney Gievance Commi ssion of Maryl and,
Petitioner, acting through Bar Counsel, filed a Petition For
Di sciplinary or Renedial Action agai nst Respondent, Charles E.
McCl ain, on August 10, 2007. The Petition alleged that Mcd ain
violated Rules 1.1 (Conpetence), 1.7(b) (Conflict of Interest),
3.1 (Meritorious Cains and Contentions), 3.2 (Expediting
Litigation), 3.3(a) (Candor Toward the Tribunal), 4.4(a) (Respect
for Rights of Third Persons), 8.2(a) (Judicial and Legal
Oficials), 8.4(c) & (d) (Msconduct) of the Maryl and Rul es of
Prof essi onal Conduct in connection with his representation of
Gustav Ham | ton

The hearing judge found that McCl ain had violated the rules
|isted above, with the exception of 1.7(b). The hearing judge
found that upon entering his appearance on behalf of his client,
in an ongoing matter, McClain filed a Motion to Set Aside and/or
Vacate Default Judgnent knowi ng that a previous Mtion to Vacate
Def ault Judgnment had been denied. The judge in that case noted
that MO ain had filed the notion as a tactic to stall the
proceedi ngs. In a subsequent notion, MC ain asked the court to
conpel the Trustee to sell property held jointly by his client
and the opposing party, and asserted that his client was
“entitled by right, as joint tenant, to settlement with [the
opposing party] if able to do so, prior to any third party
purchase.” M. MCain then cited two cases in support of his
argurment that were not applicabl e.

Knowi ng that his client had failed to secure financing on
the property, MO ain scheduled a “shant settlenment of the
property at a tinme when he knew the Trustee would be out of the
country. MCain then filed a line with the court indicating
that his client had settled on the property. At a hearing on al
out standi ng notions, the court in that case determ ned that
McC ain’s notions had been pursued in bad faith and w t hout
substantial justification, and inposed sanctions to cover the
opposing party’s attorney’s fees.

In McCl ain's brief to the Court of Special Appeals,
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appeal ing the eventual sale of the property, he m srepresented
remar ks made by the trial court judge. The internediate
appel l ate court declined to address McClain’s argunment that his
client should not be required to pay nore than fifty percent of
the equity in the real property because McClain relied on

i napplicable aw and failed to present a lucid and substanti al
argument .

Hel d: Disbarnent. |In considering the proper sanction, the
Court of Appeals noted that, except in cases of conpelling
extenuating circunstances, ordinarily the sanction for cases
i nvol vi ng di shonesty and fraudul ent conduct is disbarnent. The
Court did not find such conpelling extenuating circunstances, and
further noted that McClain had a history of sanctions inposed by
the Court. As a result of Mcd ain’s ongoing disregard for the
rules, and his intentional dishonesty with the court, the Court
of Appeal s i nposed the sanction of disbarnent.

Attorney Grievance Commission of Maryland v. Charles E. McClain,
Sr., AG No. 23, Septenber Term 2007. Opinion filed on Septenber
8, 2008 by Greene, J.

* k% *

ATTORNEY GRI EVANCE - MARYLAND RULES OF PROFESSI ONAL CONDUCT
(MRPC) 5.1 (Responsibility of Partners, Managers, and SuperVising
Lawers) and 1.4 (Communication) - I NDEFIN TE SUSPENSI ON, WTH
RI GHT TO APPLY FOR REI NSTATEMENT NO SOONER THAN 90 DAYS, IS
APPROPRI ATE SANCTI ON FOR FOUNDI NG PARTNERS OF PENNSYLVAN A- BASED
LAW FIRM VWHO, I N ESTABLI SHI NG AN OFFI CE I N MARYLAND TO EXTEND
THEI R AUTOMOBI LE WARRANTY (LEMON LAW PRACTI CE, H RED A

RELATI VELY | NEXPERI ENCED MARYLAND ATTORNEY AS THE SOLE STAFF OF
THE NEW COFFI CE AND THEN FAI LED TO SUPERVI SE HER ADEQUATELY,
RESULTING I N THE DI SM SSAL W TH PREJUDI CE OF THE CASES OF 47 OF
THE FIRM S MARYLAND CLI ENTS, AND FAI LED TO COWLNI CATE I N A

TI MELY FASH ON W TH ONE CLI ENT AFTER THE ASSOCI ATE RESI GNED.




Facts: An out-of-state law firm specializing in the
prosecution of autonotive warranty civil cases established a
beachhead office in OMngs MIIls, Maryland to extend its “Ienon
| aw’ practice to the Maryland market. The firm Kinmel &
Silverman, P.C. (“K&S’), hired Maryland attorney Robin Katz, on
the day of her initial enploynment interview, to establish the
Maryl and branch. She was stationed there as the sol e resident
enpl oyee for 12 Y2nonths of her 13-nonth tenure with the firm
Katz had practiced law in Maryland for between six and seven
years. She was experienced in handling | arge casel oads, but in
adm nistrative law cases in fields other than autonotive warranty
law. In critical areas of experience, Katz was a novice. She
never practiced “lenon law' ; never filed a case in a Maryl and
circuit court, handled a contested case, or presented a case to a
jury. After a one-nonth orientation at the honme office in Anbler,
Pennsyl vani a, Katz was di spatched to procure space and set up the
Maryl and office. Katz solely was responsible for the day-to-day
task associated with running an office, including copying,
filing, sorting and opening nail, responding to clients, and
scheduling. For aid in filing cases, she had access to
paral egals working in the firmis honme office in Anbler,

Pennsyl vani a.

K&S began accepting clients during Katz’'s orientation. Wen
she |l eft Pennsylvania sonetinme around July 2004, she brought 50
cases to be filed imediately in Maryland. Neither Katz nor the
supervi sing attorneys in Pennsylvani a understood that, unlike
Pennsyl vani a, Maryland ordinarily requires the case to be filed
either in the county where the claimant resides or where the
aut onobi |l e was purchased. Katz filed her first round of cases in
t he courthouse nearest the Maryl and offi ce.

The firm s enphasis was on fee-generation, case turnaround,
and early settlenent with autonotive manufacturers. Katz was
Instructed that “first and forenost, . . . you nust make your
nunbers.” Her weekly quotas were ten filings per week, |ater
increased to 15 filings per week, and generating $10,000 in
attorney’s fees. The increase in her caseload was rapid. By 27
Sept enber 2004, she had 127 cases, with 45 in suit. Barely a
week | ater, on 2 October 2004 she reported that she had 194
cases. By 8 Novenber 2004, she had 203 cases, with approxinmtely
100 in suit. As of 6 Decenber 2004, the nunber had grown to 239
cases, with 125 in suit. During her tenure, she filed 461 cases
in Maryl and courts. All tolled, she was responsible for 505
matters. Typically, she dealt with 200 to 300 active cases.
Though her casel oad was not atypical of K&S attorneys, she becane
overwhel ned and began asking for on-site staff support.



In response to the “backlog” in the Maryl and office,
foundi ng partner Kinmel assuned direct supervisory responsibility
for Katz. He required that Katz submt to him30 denand letters
each week. He tasked her to individuate each client file,
suggesting that she dedicate Y2hour to 1 hour of billable tine
toward each nmatter each week, and prom sed that staff support
woul d conme if she conplied. At this tine, K&S did not
i nvestigate whether her requests for help were justified or if
t he needs of Maryland clients were going unfulfilled.

Though she nmet nore than 90% of her total responsibilities toward
clients, toward the end of her tenure, Katz ultimtely negl ected
47 nmotions to conpel discovery in cases represented by the | aw
firmof Piper Rudnick. K& was unaware of the m ssed deadlines
and negl ected responses because Katz, responsible for entering
the rel evant dates taken fromall correspondence sent to the
Maryl and office directly, had never entered theminto the
conputeri zed system Also, she falsified at | east eight demand
letters and forwarded themto Kimel to neet her weekly quota,
even though they related to matters that had been dism ssed. The
system for case nanagenent in place at K&S did not flag the fact
that the letters were generated for cases not in the system

Kat z resigned abruptly in August 2005, and for the first tine,

her supervisor made an on-site visit. Kimel testified that from
the stacks of files in the office and Katz's “beaten” appearance,
it was obvious inmmediately that things were terribly am ss.
Cting health reasons, Katz refused to stay for a transition
period. Kimmel rallied support staff, sorted the negl ected
paperwork in the office, and covered all pending settlenments and
court appearances. Wthin weeks of learning the full scope of

t he dysfunction of the Maryland office, the firminitiated
settlenents with the prejudiced Maryland clients.

During this tinme, one Maryland client attenpted to learn the
status of his case by contacting the Pennsyl vania hone offi ce.
H's calls were not returned for several weeks. Eventually, he
was informed of the status of his case and accepted a K&S
settlement offer that fully satisfied him

The Attorney Gievance Conm ssion charged both founding
partners with violation of MRPC 5.1 for failure to supervise and
MRPC 1.4 for failure to conmunicate with a client. The case
hearing judge in the Grcuit Court for Baltinore County conducted
the evidentiary hearings on 21 and 25 February 2008. She filed
her witten findings of fact and recommended concl usi ons of | aw
on 26 March 2008.

Hel d: Indefinite Suspension. The Court of Appeals adopted
t he concl usions of the hearing judge and held that Respondents
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violated MRPC 1.4 and 5.1. Respondents were found to have
violated MRPC Rule 1.4 because the firmfailed to respond in a
timely fashion to a Maryland client’s direct inquiries to the
firms Anbler, Pennsylvania, honme office regarding the status of
his Maryl and case.

In regard to MRPC 5.1, the degree of supervision K&S' s
foundi ng partners provided Katz did not account adequately for
their threshold know edge that she | acked experience in the field
of autonotive warranty clains generally or in prosecuting cases
in Maryland’s circuit courts. Additionally, the founding and
supervi sing attorneys did not ascertain whether distinguishing
el enents of autonotive warranty |law in Maryl and, versus that of
Pennsyl vania, necessitated an adjustnent to the firm s standard
policies and procedures for handling its “bread-and-butter”
cases. The supervision also was insufficient because it
substituted a conmputerized case nanagenent system for hands-on,
on-site review of how cases assigned to Katz were bei ng handl ed.
In addition, the procedures for identifying pending deadlines
| acked adequat e saf eguards agai nst an attorney avoi di ng
al t oget her use of the conputerized case- managenent system
Mor eover, the supervising attorneys failed to nentor an enpl oyee
new to their firmin howto fulfill the ethical duties owed each
client in the context of a high-volune practice enphasizing fee-
generation as the primary measure of attorney success.

The Court of Appeals pointed to the Rule’ s contenpl ation
that the need for “nore el aborate” supervisory nethods may be
necessary in some circunstances, based on the nature of the
practice or the structure of the firm The Court reviewed
numer ous indicators the Respondents ignored that should have
alerted themthat hei ghtened supervision was necessary in this
case. First, intrinsic in establishing a new branch is the need
for heightened care to design and naintain policies and
procedures that are grounded solidly in governing principles of
prof essional conduct. Al the nore, when extending a practice
into an unfam liar jurisdiction, it is incunmbent on the out-of-
state law firmto research, appreciate, and resolve
di stingui shing el ements of |aw and procedure before filing a
| arge nunber of cases in the State. Third, relatively |ow
attorney experience in critical areas may indicate a need for
nore el aborate supervision in those areas. Fourth, if an
attorney is newto the firm a higher level of supervision my be
necessary, at least until the enployee’s reliability is
denonstrated. Fifth, physical isolation of an attorney from
peers and supervisors indicates a hei ghtened need to adapt
supervi sory strategies to ensure conpliance with the MRPC.

Si xth, requests for help, especially froma renote staff
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attorney, warrant investigation to determ ne whether client
obligations are going unfulfilled. Finally, in sone cases, a |aw
firms culture inherently engenders a need for specific

supervi sion regardi ng how to bal ance the | awer’s obligation to
clients within the business nodel of the firm

The appropriate sanction, in light of mtigating
ci rcunst ances, was indefinite suspension with the right to apply
for reinstatenent no earlier than 90 days.

Attorney Grievance Commission of Maryland v. Robert Silverman and
Craig Kimmel, Nos. 20 and 21, Septenber Term 2007; Opinion filed
2 Septenber 2008, Opinion by Harrell, J.

* k%

ATTORNEYS - MARYLAND RULES OF PROFESS|I ONAL CONDUCT: MRPC 1. 15

( SAFEKEEPI NG PROPERTY), 8.4 (M SCONDUCT), AND SECTI ONS 10- 306 AND
10-307 OF THE BUSI NESS OCCUPATI ONS AND PROFESSI ONS ARTI CLE

(LI M TATION ON USE OF TRUST FUNDS AND VI OLATOR SUBJECT TO

DI SCI PLI NARY PROCEEDI NGS) .

Facts: The Attorney Gievance Conm ssion of Maryl and,
t hrough Bar Counsel, filed a petition for disciplinary or
remedi al action against H Allen Witehead, in which it alleged
that he violated Maryl and Rul es of Professional Conduct (“MRPC),
1. 15 (Saf ekeeping Property) and 8.4 (M sconduct), as well as
Maryl and Rul e 16-609 (Prohibited Transactions), and Sections 10-
306 and 10-307 of the Business Qccupations and Prof essions
Article of the Maryland Code (Limtation on the Use of Trust
Funds and Vi ol ator Subject to Disciplinary Proceedi ngs).

The Gircuit Court for Howard County held an evidentiary
hearing and i ssued an opi nion, which presented her findings of
fact and conclusions of law. The judge found that \Witehead was
appoi nted as the Conservator of an adult disabled ward by the
Superior Court of the District of Colunbia. During the period of
time that he served as the Conservator of the Estate, Witehead
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took two actions w thout obtaining prior court approval: he paid
| egal fees of $40,200 to hinself and he made a | oan of $600, 000
of estate assets to purchase investnment property in New York City
that was titled in his name and that of his business partner. The
subj ect real estate transactions was disclosed in nunmerous
accountings filed by Witehead in his capacity as the Conservator
of the Estate and, when the Probate Division of the Superior
Court of the District of Colunbia raised questions regarding the
propriety of the real estate transaction, \Witehead refinanced
the property and repaid the Note in full, thus returning the
assets, along with interest, to the Estate.

The circuit court also found that after Whitehead s actions
wer e questioned by the Superior Court of the District of
Col unbi a, Wi tehead was renoved as the Conservator of the Estate
and proceedings were initiated agai nst Witehead by D strict of
Col unmbi a Bar Counsel. \Whitehead represented hinself during these
proceedi ngs and consented to disbarnment. After the Respondent
was disbarred in the District of Colunbia, the Attorney Gievance
Comm ssion of Maryland filed a petition for reciprocal
di sciplinary action, which solely addressed the issue of |egal
fees. The Court of Appeals held that the Respondent’s conduct in
taking |l egal fees fromfunds held in trust wthout prior court
approval warranted an i ndefinite suspension rather than
di sbarment under Maryland |law and indefinitely suspended himfrom
the practice of lawwith the right to reapply after 18 nonths.
Attorney Grievance v. Whitehead, 390 M. 663, 890 A 2d 751
(2006). The Court did not address the propriety of the $600, 000
| oan of estate assets at that tine.

The Circuit Court, addressing the issue of the $600, 000
| oan, concluded that Whitehead violated MRPC 1.15 by utilizing
estate property to purchase real estate for his own benefit. She
concluded that MRPC 8.4 (a), (c) and (d) also were violated
because Whitehead' s utilization of estate funds to purchase real
property that he would personally own, was self-dealing. The
Circuit Court also found violations of Sections 10-306 and 10-307
of the Business QOccupations and Professions Article, Maryland
Code (1989, 2000 Repl.Vol.), because Wiitehead' s actions resulted
in nonies entrusted to himbeing utilized for unauthorized
i nvestnments, although she found he did not harbor a nefarious
intent. During the course of the hearing, The judge dism ssed
the counts alleging violations of 8.4 (b) and Rule 16-609.

Wi t ehead t ook exceptions to the hearing judge's finding
that, when the Probate Division of the Superior Court of the
District of Colunbia raised questions regarding the propriety of
the real estate transaction, he refinanced the property in July
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2003 and repaid the Note in full, thus returning the assets,
along with interest, to the Estate. He al so took exception to the
Circuit Court’s conclusion that 8.4 (c) was violated. Bar

Counsel took no exceptions to the findings of fact and
concl usi ons of | aw.

Hel d: Disbarnment. The Court overrul ed Wi tehead' s exception
to the finding that he refinanced the property in July 2003 and
repaid the Note to the Estate in response to questions raised by
the Probate Division of the Superior Court of the District of
Col unmbia regarding the propriety of the real estate transaction,
finding that there was cl ear and convi nci ng evi dence to support the
finding. The Court also overruled Wiitehead s exception to the
Circuit Court’s conclusion that he violated 8.4(c) because it was
an intentional msappropriation in violation of 8.4(c) and
constituted self-dealing, which inplicates dishonesty. The Court
al so concluded that Witehead’ s conduct violated Rule 1.15
governi ng t he saf ekeepi ng of property, and Sections 10-306 and 10-
307 of the Business Occupations and Professions Article, Mryland
Code (1989, 2000 Repl.Vol.), limting the use of trust noney and
subjecting those who inappropriately wuse trust noney to
di sciplinary proceedings as well as Rules 8.4(a) and 8.4(d),
engaging in conduct that is prejudicial to the adm nistration of
justice. Addressing the appropriate sanction, the Court stated
that Whitehead’ s m sappropriation of entrusted funds, a di shonest
act, justifies disbarnment, absent conpelling circunstances.
Consi dering both mtigating and aggravating factors, the Court
noted that \Witehead had a prior disciplinary offense, his victim
was vul nerabl e, and he had substantial experience in the practice
of law. For violating MRPC 1.15 and 8.4 (a), (c), and (d), as well
as Sections 10-306 and 10-307 of the Business Cccupations and
Professions Article, Maryland Code (1989, 2000 Repl.Vol.), the
Court disbarred Witehead.

Attorney Grievance Commission v. H. Allen Whitehead, M scC.

Docket, AG No. 53, Septenber Term 2006, filed June 19, 2008.
Opi nion by Battaglia, J.

* k%
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CONTRACTS - APPLI CABLE LAW - WHERE OPEN- ENDED AGREEMENTS MAY BE
TERM NATED BY EI THER PARTY W TH 120 DAYS NOTI CE, AND NEI THER
PARTY G VES NOTI CE OF TERM NATION WTHI N 120 DAYS OF THE
ENACTMENT OF AN APPLI CABLE STATUTE, PRINCIPLES OF FAI R NOTI CE
REASONABLE REL| ANCE, AND SETTLED EXPECTATI ONS REQUI RE THE
PROSPECTI VE APPL| CATI ON OF THE STATUTE

CONTRACTS - APPLI CABLE LAW - WHERE OPEN- ENDED AGREENMENTS ARE
EFFECTI VELY RENEWED, THE EXI STI NG LAW AT THE TI ME OF THE RENEWAL
| S | NCORPORATED | NTO THE AGREENENT.

CONTRACTS - PUBLIC POLICY - VWHERE A CONTRACT TERM CONFLI CTS W TH
PUBLI C POLICY, THAT TERM IS INVALID TO THE EXTENT THAT IT
CONFLI CTS WTH PUBLI C POLI CY.

Facts: Reliable Tractor is an authorized deal er of John
Deere products. The deal er agreenents between the two parties
were entered into in 1984. The agreenents provide that John
Deere may termi nate wi thout good cause if it provides 120 days

notice. 1In 1998, Maryland enacted a |l aw requiring that equi pnment
suppliers, such as John Deere, have “good cause” to term nate a
deal er agreenent. In 2007, John Deere issued a notice of

termnation to Reliable Tractor w thout good cause.

Reliable Tractor filed suit in the US. District Court for
the Mddle District of Georgia, which certified the follow ng
guestion of law to the Court of Appeals:

Whet her the Maryl and Equi pmrent Deal er Act’s good cause
provision applies to the term nation of a deal er agreement where
t he deal er agreenment was entered into before the good cause
provi sion was enacted but the alleged w thout cause term nation
occurred after the good cause provision was enacted.

Hel d: The Court of Appeals held that the good cause
provi sion applied to the contract, because considering principles
of fair notice, reasonable reliance, and settled expectations,
the application of the statute to the contracts is prospective,
not retrospective. Furthernore, the statute applies because the
ongoi ng contracts, which provided a notice period of 120 days,
effectively created a series of renewable 120 day contracts. As
both parties permtted the contracts to renew follow ng the
enact nent of the good cause provision, the provision applies to
the contract. Because the contract provision which allows for
term nation without cause is in conflict with public policy set
forth in a statute, that provision is invalid.

John Deere Construction and Forestry Co. v. Reliable Tractor
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Inc., Msc. No. 12, Septenmber Term 2007. Opinion filed on
Sept enber 15, 2008 by G eene, J.

* k% %

JUVENI LE LAW- ClVIL PROCEDURE — JUVENI LE MASTERS — HEARI NGS ON
EXCEPTI ONS

Facts: Marcus J., a juvenile, was charged in Baltinmore City
Crcuit Court with one count of carrying a handgun, one count of
conceal i ng a dangerous or deadly weapon, and one count of
possession of a firearmwhile under the age of 21. A juvenile
Master made a finding of facts sustai ned and recomended that
Marcus J. be found to be a delinquent child. Marcus J. filed a
Noti ce of Exception and Request for Hearing, which excepted to
the Master’s findings at the adjudicatory and di sposition
hearings as well as the Master’s adm ssion of non-expert
testinmony on the operability of a handgun and requested a de novo
heari ng before a judge pursuant to Section 3-807(c) of the Courts
and Judicial Proceedings Article, Maryland Code (1974, 2006 Repl.
Vol .), and Maryland Rule 11-111

During the exceptions hearing, Marcus J's attorney stated,
in response to the judge’'s statenent that she did not conply with
the exceptions policy of the Baltinore City Grcuit Court when
exercising its juvenile jurisdiction, that she “did file the
exception and the exception does specifically state what |1’ m
excepting to.” The judge, nonethel ess, dism ssed Marcus J.’s
exceptions for lack of specificity. Mrcus J. appealed to the
Court of Special Appeals, in which he posed the single question
of whether the circuit court erred in dismssing his exceptions.
In a reported opinion, the internmedi ate appellate court vacated
the judgnent of the circuit court and remanded the case for a
hearing “as to all matters decided by the master.” In re Marcus
J., 175 Md. App. 703, 715-16, 931, A 2d 1146, 1154 (2007). W
granted the State’s petition for certiorari.

Held: Affirmed. The Court of Appeals held that, under
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Section 3-807(c) of the Courts and Judicial Proceedings Article,
Maryl and Code (1974, 2006 Repl. Vol.), and Maryland Rule 11-111,
Marcus J. was entitled to a de novo hearing as to all matters
decided by the master. The Court concluded that the exception
regardi ng non-expert testinony on the operability of the handgun
nmet the specificity requirenent of the statute and rule and that
his taking of exceptions to all matters decided by the master was
explicit and reflected the nandate of Section 3-807 of the Courts
and Judicial Proceedings Article, Maryland Code (1974, 2006
Repl. Vol .), which states that any party “may file witten
exceptions to any or all of the master’s findings, conclusions,
and recomendations.” To conclude otherw se, the Court noted,
woul d render the word “all” in the Statute meani ngl ess and woul d
otherwse limt the ability of a juvenile to have his or her
concerns heard by a circuit court judge. The Court also
addressed the issue of whether, on remand, Marcus J. is entitled
to a de novo hearing, as he requested, or whether the circuit
court hearing should be on the record and stated that because the
adj udi cation before a circuit court judge is the gravanen of the
process, a juvenile nust be entitled to elect to have a judge
hear evi dence, nake findings and apply the law to the facts of
the case, as though no proceedi ng had occurred, should the
juvenil e request a de novo hearing, after submitting appropriate
exceptions. Therefore, the Court concluded that under the
present case, wherein Marcus J. took exception to all matters
deci ded by the master and unequivocally stated that he “requests
that the matter be set for a hearing de novo,” he was entitled to
such a heari ng.

In re: Marcus J., No. 107, Septenber Term 2007, filed June 17,
2008. Opinion by Battaglia, J.

* k% %

MOTOR VEHI CLES - VEHICLE LAWS — REQUI RED SECURI TY — TERM NATI ON
OF SECURITY

Facts: Robert WIlliam Jordan did not maintain i nsurance on a
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truck registered to himas nmandated by Section 17-103 of the
Transportation Article, Maryland Code (1988, 2006 Repl. Vol.).
When the insurance | apsed, Jordan failed to renew or otherw se
surrender evidence of the registration as required under Section
17-106 and, pursuant to the same Section, the State of Mryl and
Central Collection Unit (“the State”) filed suit against Jordan
for $5,446.35, which included conpul sory insurance violation
penalties as well as a collection fee. After the State obtained
a judgnment in the District Court, Jordan appealed to the Crcuit
Court; during those proceedings, Jordan testified that he sold
the truck for cash before cancelling the insurance and argued
that “the vehicle was not being driven with those tags w thout

i nsurance.” The Circuit Court Judge reversed the judgnment of the
District Court, stating that he found Jordan “to be extrenely
credi ble and his testinony conpelling,” and that he “underst[ ood]
that [Jordan] has these obligations under state |aw but it seens
to ne he didn't knowingly fail to do anything, in fact, [he]

t hought he had done everything he was supposed to do.” The State
petitioned for certiorari, which the Court of Appeals granted.
Central Collection v. Jordan, 402 Ml. 623, 938 A 2d 825 (2008).

Hel d: The Court of Appeals reversed and held that Section 17-
106 of the Transportation Article is a strict liability statute
that does not require a showing of know edge or intent for a
viol ation thereof. The Court considered the larger statutory
scheme in which Section 17-106 appears and concluded that the
Legi sl ature’s om ssion of a mens rea requirenent in Section 17-106,
as conpared to its inclusion in Section 17-107, denonstrates that
the Legi sl ature deliberately chose not to nake know edge an el enent
of the offense of nmintaining required security on an autonobil e.
The Court also analyzed the characteristics of strict liability
statutes and concl uded, based on the statute’ s regul atory purpose,
the extent of the penalty involved and that Jordan was generally in
a position to prevent the offense from occurring as well as
recurring on a daily basis, that Section 17-106 is a strict
liability statute that does not require a show ng of know edge or
intent for a violation thereof.

State of Maryland Central Collection Unit v. Robert William Jordan,
No. 118, Septenber Term 2007, filed July 24, 2008. Opi ni on by
Battaglia, J.

* k%
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TAXATI ON - APPEAL AND ERROR - FILING OF OPI Nl ON AND | SSUANCE OF
MANDATE | N COURT OF SPECI AL APPEALS FOLLOW NG DEATH OF MEMBER OF
THE PANEL WHO FACI ALLY AUTHORED THE MAJORITY OPI NI ON WAS A
NULLITY - CASE REMAI NED PENDI NG AND UNDECI DED I N COURT OF SPECI AL
APPEALS.

PARTNERSH P - LIMTED LIABILITY COVPAN ES - TAXATION - NO
RECORDATI ON OR TRANSFER TAX WAS DUE TO COUNTY UPON TRANSFER OF
TITLE TO REAL PROPERTY FROM A PARTNERSH P TO A LIMTED LIABILITY
COMPANY COVPOSED OF SAME | NDI VI DUALS.

Facts: W/Idwood Medical Center, L.L.C., Appellee in the
Court of Special Appeals and Petitioner here, requested
adm nistratively, on April, 28 2004, a refund of certain real
property recordation and transfer taxes it paid, under protest,
upon presentation of a deed for recordation to Montgonery County,
Maryl and, Appel |l ant bel ow and Respondent here. That request,
after a hearing, was denied by the County. Petitioner appeal ed
to the Maryland Tax Court. The Tax Court granted W/ dwood's
request for the refund. Fromthat final adm nistrative agency
action, the County filed a Petition for Judicial Review in the
Circuit Court for Montgomery County. The Circuit Court affirnmed
the decision of the Tax Court. The County then filed a Notice of
Appeal to the Court of Special Appeals.

The panel assigned to hear and decide the County's appeal in
the Court of Special Appeals consisted of Judges Theodore G
Bl oom Mary Ellen Barbera, and Janes A Kenney, Il11. Follow ng
oral argument, the panel filed a reported opinion, with a
di ssent, on March 8, 2007. Judge Bloom witing for hinself and
Judge Barbera, would have vacated the judgnent of the Crcuit
Court and remanded the case for entry of a judgnent reversing the
deci sion of the Tax Court. Judge Kenney, in dissent, would have
affirmed the Grcuit Court's judgnent. Before the nandate
i ssued, however, the Montgonery County Attorney’'s Ofice sent a
letter to the court suggesting that the court “consider revising
its decision before the mandate issues” and made several
suggestions for changes it urged were necessary or appropriate.

The opinion was recall ed before the mandate i ssued. Before

a revised majority opinion in the Court of Special Appeals could
be filed, Judge Bl oom passed away; however, before he died, he
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apparently approved changes in a "new' draft majority opinion.
Thi s was apparent because the title page of the new purported
majority opinion (on reconsideration), filed on Qctober 31, 2007
(after Judge Bl oom s passing), said so. Wildwood Medical v.
Montgomery County, 176 MI. App. 731, 934 A 2d 484 (2007). A
mandate for this new opinion issued on the sane date. Judge
Kenney's dissent was filed concurrently. Thereafter, W] dwood
filed with the Court of Appeals a Petition for Wit of
Certiorari, which the Court granted on February 13, 2008.
Wildwood Medical v. Montgomery County, 403 Md. 304, 941 A 2d 1104
(2008).

The sol e question for which the Court issued a wit of
certiorari, based on Wl dwod's petition, was whether the Tax
Court and the Circuit Court were correct in allowng WIdwod an
exenption fromtransfer and recordation taxes where title to the
property was transferred to Wl dwood by its predecessor entity,
whi ch was a general partnership conposed of the sane individuals
as W dwood.

Hel d: Judgnent of the Court of Special Appeals vacated,;
case remanded with instructions to affirmthe judgnent of the
Circuit Court. As a threshold matter, the Court addressed the
effect onits own jurisdiction of Judge Bloonm s death before a
final opinion was filed and a mandate issued in the Court of
Speci al Appeals. Although neither party raised this issue, the
Court observed that a question of its jurisdiction nay be raised
onits initiative when noticed. The Court noted that Judge
Bl oonl s death neant that there was no | onger a panel of three
judges constituted to hear and decide the case in the Court of
Speci al Appeals, as required by Maryl and Code (1973, 2006 Repl.
Vol .), Courts and Judicial Proceedings Article, 8§ 1-403. Thus,
when the Court of Appeals issued a wit of certiorari in this
case on February 13, 2008, it did so, in effect, prior to entry
of a proper judgnent by the Court of Special Appeals and while a
timely filed appeal remained pending before that court. The
Court concluded that, when certiorari is granted bypassing the
Court of Special Appeals, the Court of Appeals considers all the
i ssues that would have been cogni zable by the internedi ate
appel l ate court, in whose shoes the Court now stood.

On the nmerits, the Court held that the property transfer in
this case qualified for a recording and transfer tax exenption
under Maryl and Code (2001, 2007 Repl. Vol.), Tax-Property
Article, 8 12-108(y)(2). Section 12-108(y)(2) exenpts transfers
toalimted liability conpany where "the nenbers of the limted
liability conpany are identical to the partners of the converting
general partnership.” Here, the transferor was a Maryl and
general partnership. The partnership confirmed its exi stence by
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the terns of a witten partnership agreenent. The intent of the
menbers to carry on as a partnership was nmanifested by the fact
that the partners filed U S. Partnership Tax Returns for years
previous to executing the formal agreenent, specifically 2000

t hrough 2003. The transferee was a limted liability conpany
conposed of the same nenbers that conprised the partnership. The
Court rejected the County's argunent that title to the subject
property had to have been in the nane of the partnership in order
for the transfer to qualify for the exenption. The Court
observed that to require the converting general partnership first
totitle the partnership property in the nanme of the partnership
in order to avail itself of the exenptions at issue would ignore
the past treatnment of partnership property and the recognition
that partnership property need not be held in the nane of the
part nershi p.

Wildwood Medical Center, L.L.C. v. Montgomery County, Maryland,
No. 125, Septenber Term 2007, filed August 22, 2008. Per Curiam

Qpi ni on.

* % %

WORKERS' COVPENSATI ON — EXPERT TESTI MONY

Facts: The Wrkers’ Conpensation Conm ssion determ ned that
CGeorge Mal donado sustained a permanent partial disability of “50%
under ‘O her Cases’ industrial |loss of the body as a result of the
infjury to the back and psychiatric (serious disability).”
Subsequently, a jury, in a judicial review proceedi ng, reduced the
percentage of loss to 35% and Mal donado’s Mdtion for Judgnent
Not wi t hst andi ng t he Verdi ct, based on the | ack of testinony froma
vocational expert, was deni ed.

During the jury trial, the enployer, American Airlines, and
its insurer, Insurance Conpany of the State of Pennsylvania
(hereinafter collectively referred to as “American Airlines”) had
cal | ed Mal donado to the stand; he testified that he was forty-three
years old and that at the tinme of his injury he was working as an
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Anmerican Airlines fleet service clerk, a position he occupied for
fourteen and a half years, which consi sted of “I oadi ng, offl oadi ng,
deicing an aircraft, pushing the aircraft back when it was ready
for departure, [and] giv[ing] hand signals to the aircraft when it
was approaching the gate.” Maldonado further testified that in the
process of |oading |luggage into an aircraft, he cut his hand on an
aircraft door; thereafter he proceeded to |oad baggage into an
aircraft with one hand, at which point he felt a tear in his | ower
back. He testified that the back injury prohibited him from
returning to work since the accident, but that after his injury he
al so obtained a bachelor’s degree in theology in 2002, was able to
drive a car, wal k between 30 to 40 m nutes w thout taking a break

and do “light work” around the house. He indicated, neverthel ess,
t hat, because he could only sit for a certain period of tine before
needing to lay down, “no job is going to hire ne.” Anerican

Airlines also presented the videotaped depositions of two medical
experts, Dr. Stephen W Siebert, a psychiatrist, and Dr. Edward R
Cohen, an orthopedi c surgeon, who both testified regarding their
eval uati on of Ml donado’ s permanent i npairnent.

After the denial of his motion for a directed verdict,
Mal donado offered the videotaped depositions of two experts, a
psychol ogi st, Dr. Mrris Lasson, Ph.D, and Dr. Jeffrey D. Gaber
MD., an internist, who also testified regarding their eval uation
of Mal donado’ s permanent inpairnent. Ml donado again noved for a
directed verdict and the Judge reserved ruling. After being
instructed and having deliberated, the jury reduced Ml donado’ s
Comm ssion award by 15% H's Mtion for Judgnent Notw t hstandi ng
the Verdi ct pursuant to Maryl and Rul e 2-532, based upon the absence
of a vocational expert testifying on behalf of American Airlines,
was deni ed.

On appeal to the Court of Special Appeals, and simlarly
before the Court of Appeals, Mal donado requested a hol ding that any
party who disputes a Conm ssion decision under “Qher cases”
i ndustrial |oss nust present the testinony of a vocational expert
during a judicial review proceeding in order to rebut the
presunpti on of correctness of a Commi ssion award. After the Court
of Special Appeals, in an unreported opinion, declined to so hold,
the Court of Appeals granted Mal donado’s petition for certiorari,
Maldonado v. American Airlines, 403 Ml. 612, 943 A 2d 1244 (2008).

Hel d: Affirmed. The Court of Appeals held that the testinony
of a vocational expert is not a sine qua non requirenent to rebut
the presunption of correctness of a W rkers’ Conpensation
Commi ssion award of permanent partial disability under “Q her
cases” industrial loss, nor was expert vocational testinony
required in the present case, in which the jury was presented with
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sufficient evidence fromwhich to determne industrial |loss. The
Court reasoned that the factors identified in Section 9-627 (k) (2)
of the Labor and Enploynent Article, Mryland Code (1991, 1999
Repl.Vol.), which include “(i) the nature of the physica
disability; and (ii) the age, experience, occupation, and training
of the disabled covered enployee when the accidental personal
Injury or occupational disease occurred,” are not so conplicated
that a jury, regardl ess of the other evidence presented, woul d | ack
sufficient evidence upon which to alter a Comm ssion decision
wi thout the expert testinony. The Court also noted that the
concl usi on that expert vocational testinony is not per se required
to determine industrial loss is consistent with cases in sister
jurisdictions in which courts have had occasion to revi ew workers’
conmpensati on awar ds.

George Maldonado v. American Airlines, et. al., No. 135, Septenber
Term 2007, filed July 25, 2008. Opinion by Battaglia, J.

* k% *
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COURT OF SPECIAL APPEALS

CRIM NAL LAW - FELONY- MURDER —DURESS - DEFENSES — JURY
| NSTRUCTI ONS — I NDI CTMENT — JURI SDI CTI ON_— NOTI CE

Facts: Appellant was convicted of first-degree felony-nurder
after participating in a robbery by knocking on the victims
door. He was acquitted of first-degree preneditated nurder.

When the victim who knew appel | ant, opened the door,
appel l ant’ s associates | eft appellant outside and entered the
house, robbing and then killing the victim Appellant clainmed in
a pre-trial statenment that one of the associates had brought
appellant to the victims house and told him ®“you gonna be with
that old man in the house or you gonna | eave out the house with
us. . . .7 Mreover, he clained that they had threatened
appel lant after the incident to ensure his silence. Appellant
also told the police that if he had not knocked on the door, he
woul d “probably be dead because they killing everybody.” The
court declined to instruct the jury or duress.

Hel d: Affirmed. Although duress is not a defense to the
intentional killing of an innocent person, it may be a defense to
fel ony-nmurder, because it may be a defense to the predicate
felony. Nevertheless, the circuit court did not err in failing
to propound a jury instruction as to the defense of duress.

Duress consists of four elenents: (1) the defendant actually
believed that the duress placed himin i medi ate and i npendi ng
danger of death or serious bodily harm (2) the defendant’s
bel i ef was reasonable; (3) the defendant had no reasonabl e
opportunity for escape; and (4) the defendant comrmtted the crine
because of the duress. The Court adopted the requirenent of
continuity as an elenment of duress in Maryland. Neither
appel lant’s coment in hindsight to the police nor the post hoc
threats by appellant’s associ ates supported a duress instruction,
because they were not evidence that, at the time of the crime,
appel l ant was in actual fear of imm nent or inpending death or
serious injury. Mreover, even if the statenment, “you gonna be
with that old man in the house or you gonna | eave out the house
with us,” mght otherw se support a duress instruction, appellant
was not entitled to the duress instruction because, after his
associ ates entered the house, he was no | onger acting under
duress; appellant continued to aid and abet the robbery by
failing to take steps to repudiate his prior aid.
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Mor eover, appellant’s indictnment, which confornmed to the
statutory “short formi for nurder, invested the court with
jurisdiction to try appellant for felony-nurder, despite the fact
that the short-formindictnent alleged that appellant
“feloniously, willfully and with deliberately preneditated malice
killed and nurdered” the victim The State was not required to
charge appellant with the underlying felony of robbery to support
jurisdiction for a felony-nmurder conviction. Appellant waived
any objection to the indictnent on notice grounds (as opposed to
jurisdictional grounds) by failing to raise the issue in the
trial court.

Nathaniel Paul McMillan v. State of Maryland, No. 2453, Septenber
Term 2006. Filed: Septenber 9, 2008. Opinion by Hol |l ander, J.

* k% *

CRIM NAL LAW - MERGER Under the required evidence test, if al
of the elenents of one offense are included in the other so that
only the latter offense contains a distinct elenent, the formner
nerges into the latter. McGrath v. State, 356 Ml. 20, 23-24
(1999)

Ml. Code Ann. (2001 Repl. Vol.), Transp. Article, 8§ 21-902 (a)(1)
prohibits a person fromdriving while under the influence of

al cohol , subsection (a)(2) prohibits an individual fromdriving
whi | e under the influence of al cohol per se and, subsection
(b)(1) prohibits a person fromdriving while inpaired by al cohol.
Meanor v. State, 364 Ml. 511 (2001). Driving under the influence
per se is not a lesser included offense of driving under the

i nfluence. Id.

The circuit court instructed the jury that, if it reached a
guilty verdict on the charge of driving under the influence per
se, it need not proceed to determne guilt as to driving under
the influence of al cohol and driving while inpaired by al cohol
and further instructed that, if it reached a not guilty verdict
on driving under the influence per se, the jury should proceed to
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determne guilt on the other two al cohol-rel ated driving

of fenses. The docket entries indicated that appellant was
convicted of driving under the influence of al cohol and driving
while inpaired and that these additional charges had been nerged
on the day of sentencing.

Facts: Appellant was charged with, inter alia, driving
under the influence per se, driving under the influence of
al cohol and driving while inpaired. A jury sitting in the
Circuit Court for Calvert County found appellant guilty of
driving under the influence of alcohol per se. No verdict was
reached on the other charges; however, the docket entries
i ndi cated that the additional alcohol-rel ated charges were nerged
on the day of sentencing. Defendant appeal ed and requested that
t he docket entries be anended.

Hel d: Case renmanded to the circuit court with instructions
to anmend the docket entries. Under the required evidence test,
driving under the influence of alcohol and driving while inpaired
are not technically | esser included offenses of driving under the
i nfluence per se. The docket entries, which reflect nerger of
the | ess serious offenses, presupposes that the jury rendered a
verdi ct on those offenses. Because no verdict was reached on th
| ess serious offenses, their nerger erroneously reflected the
action taken by the jury in the trial.

Daniel Frank Turner v. State of Maryland, No. 2666, Septenber
Term 2006, decided Septenber 10, 2008. Qpi ni on by Davis, J.

* k%

FAM LY LAW- Dl VORCE - CONSENT ORDER - APPEALABILITY - BINDI NG
EFFECT OF ORAL AGREEMENT ENTERED IN OPEN COURT - DI SM SSAL OF
APPEAL

Facts: The parties were involved in divorce proceedi ngs, and
reached a settl enent agreenent that they placed on the record at
a hearing before a master. Appellant subsequently refused to
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sign the proposed order, even though the terns corresponded to
the terns placed on the record. Appellee asked the court to

i ssue the order without appellant’s signature. Appellant opposed
the notion. The court issued the order.

Held: The circuit court did not err in entering an order
that confornmed with an oral agreenent that the parties had
entered on the record, even though the appellant refused to sign
t he proposed order. The order was, in effect, a consent order,
al though not titled as such; it tracked precisely the terns of
the parties’ oral agreenent.

Ordinarily, no appeal lies froma consent order, unless the
consent was coerced, the judgnent exceeded the scope of consent,
or it was not within the jurisdiction of the court. Wen a
consent order is challenged on the ground that there was no
actual consent, but the record denonstrates that the order is
consistent wwth the parties’ agreenent, the appellate court wll
di sm ss the appeal .

Le’Etta Johnson Barnes v. Patrick Ivan Barnes, No. 106, September

Term, 2007. Opinion filed Septenber 9, 2008 by Hol | ander, J.

* k%

FAM LY LAW- GROUNDS FOR DI VORCE - ABSOLUTE DI VORCE - VOLUNTARY
SEPARATI ON - CONSTRUCTI VE DESERTI ON - HARMLESS ERROR - MARI TAL
PROPERTY - MONETARY AWARD; RULE 9-207 JO NT STATEMENT - CRAWFORD
CREDI TS.

Facts: In divorce proceedings, neither party had all eged
vol untary separation as grounds for divorce. The evidence
showed that appellee |eft the honme because of appellant’s al cohol
consunption and sexual m sconduct. The court’s nonetary award to
appel | ee constituted al nost 90% of the value of the marital

property.

Held: The circuit court erred in granting appellee an
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absol ute divorce on the ground of voluntary separation, because
neither party asserted that ground and the record did not show
the requisite agreenent to separate for twelve nonths prior to
filing for divorce. Appellant’s filing of a counter-conpl aint
for divorce on a fault-based ground did not establish his
agreenent to a no-fault divorce. Nevertheless, the error was
har m ess because both parties sought a divorce; the record
supported a divorce on grounds of constructive desertion; and the
court made factual findings tantanount to a finding of
constructive desertion.

The court abused its discretion by granting a nonetary award
to appell ee that ambunted to nearly 90% of the val ue of the
marital property. The court did not explain the basis for the
di sparate award, and the court’s analysis of the factors rel evant
to distribution of marital property was flawed in several
respects.

Where the parties agreed in a Rule 9-207 joint statenent to
the division of certain itens of marital property, the agreenent
rendered the property non-marital, and the court did not err in
excluding that property fromthe marital property “pool.” But,
wWth respect to a nonetary award, the court erred in failing to
account for the parties’ non-marital property in its analysis of
the equities between the parties pursuant to F.L. 8 8-205(b)(2)-

(3).

I n awardi ng Crawford credits to appellant for his paynent of
the nortgage on the marital home, the court did not abuse its
discretion in offsetting the award of Crawford credits by
appel l ee’ s rental paynents for an apartnent.

Wayne Edward Flanagan v. Stephanie Bonn Flanagan, No. 395,
September Term, 2007. OQpinion filed Septenber 10, 2008 by
Hol | ander, J.

* %k %
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FAMLY LAW- LIMTED DI VORCE - INDEFINITE ALI MONY. — CIRCU T
COURT 1S STATUTORILY AUTHORI ZED TO GRANT | NDEFI NI TE AL| MONY
ATTENDANT TO A LIM TED DI VORCE. | NDEFI NI TE ALI MONY AND LI M TED
Dl VORCE ARE NOT | NCOVPATI BLE CONCEPTS. | NDEFI NI TE ALI MONY
NECESSARI LY TERM NATES AT TI ME OF ABSOLUTE DI VORCE, HOWNEVER

W THOUT BURDEN ON PAYI NG PARTY TO PROVE STANDARD FOR
MODI FI CATI ON.

Facts: Robert J. Walter (“Robert”) challenged a ruling by
the Grcuit Court for Frederick County granting to his wi fe Susan
L. Walter (“Susan”) indefinite alinony, incident to a limted
di vorce, and attorneys’ fees. In June 2005, the parties
separated voluntarily, with Robert remaining in the marital hone
and Susan noving to Indiana, where she has extended famly. Two
days after she noved out, Susan filed a conplaint for limted
di vorce based on voluntary separation. Robert subsequently paid
all costs and expenses related to mai ntenance and upkeep of the
honme, whi ch anobunted to about $2,500 per nonth. For the next
ni ne nonths, Robert sent Susan $500 per nonth, and the parties
attenpted to reach a negotiated settlenent. Wen negotiation
fail ed, Robert stopped the $500 nonthly paynents but continued to
occupy and pay all expenses related to the marital hone.

The evidence at trial established that Robert’s incone from
hi s busi ness was highly variable and ranged from an annual | oss
of $50,000 to a positive gross of about $30,000 annual ly, whereas
Susan earned $21,400 annually. The trial court inputed
additional income to Robert, finding that, in order to pay the
nont hly housing costs in excess of $2,500, he had to have been
netting nore than $30, 000 annually, corresponding to a yearly
gross income of at |east $48,000. The trial court also found
that Robert’s financial resources were sufficient so that he
shoul d be required to pay indefinite alinony of $1,500 per nonth,
at least in part because he had the potential to earn between
$100, 000 and $120, 000 annually from his business. Furthernore,
the trial court ordered Robert to pay Susan’s attorneys’ fees,
anounting to about $6, 400.

Held: The circuit court made several clearly erroneous
factual findings, and therefore the award of indefinite alinony
was vacated. Because the alinmony award was vacated, so too was
the award of attorneys’ fees.

Because the issue was virtually certain to arise on remand,
the Court exercised its discretion under Mil. Rule 8-131 to
address the | egal issue whether the circuit court was authorized
to enter an award of indefinite alinmony in a case of limted
di vorce. The Court determ ned that, under Maryland | aw,
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indefinite alinony and limted divorce are not inconpatible
concepts, and thus the circuit court could grant indefinite
alinony, but only if the party seeking alinony satisfied its
evidentiary burden on remand. The Court furthernore held that an
award of indefinite alinony, in the context of a limted divorce,
term nates at the tinme of absolute divorce, w thout burden on the
payi ng party to prove the standard applicable to nodification or
termnation of alinony. This conclusion follows fromthe fact
that limted divorce does not and cannot address issues of
equitable distribution of marital property or nonetary award,
which in turn are statutory factors an equity court nust consider
when determ ning whether to award alinony after absol ute divorce.

Walter v. Walter, No. 2339, 2006 Term filed Septenber 5, 2008.
Qpi nion by Eyler, Deborah S., J.

* k%

TORTS - MEDI CAL MALPRACTI CE PROCEDURE -- WHAT ACTIVITIES ARE

| NCLUDED | N “ PROFESSI ONAL ACTI VI TI ES” FOR PURPOSES OF THE EXPERT
W TNESS 20 PERCENT RULE I N SECTI ON 3-2A-04(b)(4) OF THE COURTS
ARTI CLE -- EXCLUSI ON OF STANDARD OF CARE W TNESS ON BASI S OF 20
PERCENT RULE -- | NFORMED CONSENT -- EXCLUSI ON OF EXPERT W TNESS
FROM TESTI FYI NG ABOUT MEDI CAL | SSUES RELATED TO | NFORMED CONSENT
CLAIM ON GROUND OF LACK OF FOUNDATI ON FOR OPI NI ON -- ABUSE OF

DI SCRETI ON_STANDARD.

Facts: After discovering that she had an aneurysmin her
brain, Rebecca Marie Waldt nmet with G egg Zoarski, MD., at the
University of Maryland Medical System (“UMVE’), to discuss
treatment options. While performng a procedure to treat the
aneurysm Dr. Zoarski allegedly perforated an artery, which
caused bl eeding into the brain and a stroke. The stroke caused
Ms. Waldt to suffer from physical and nental injuries. Ms.
Wal dt and her husband sued Dr. Zoarski and UWES for ordinary
medi cal negligence and informed consent negligence.

The trial court granted judgnent in favor of UVWMS and Dr.
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Zoarski on both counts. The Wal dts appeal ed, claimng that the
trial court erred in ruling that Gerard Debrun, MD., the Waldts’
expert witness, could not testify as to whether Dr. Zoarsk
breached the standard of care and in ruling that Dr. Debrun coul d
not testify as an expert witness on the nedical issues that were
part of the Waldts’ informed consent claim The Wal dts al so
clainmed that the trial court erred by granting judgnent in favor
of UMMS and Dr. Zoarski and in ruling that certain docunentary
evi dence was i nadm ssi bl e.

Held: Affirmed in part and reversed in part, and renmanded
for further proceedings on the ordinary negligence claim The
Court of Special Appeals held that Dr. Debrun was not
di squalified fromgiving expert testinony on the standard of care
because, under the “20 Percent Rule,” which is a prerequisite for
an expert witness to testify about a breach of the standard of
care in a nedical malpractice trial, Dr. Debrun was qualified to
testify. The Court found that the trial court’s ruling that Dr.
Debrun could not testify about the standard of care was
prejudicial and that his opinion regarding the standard of care
shoul d have been admtted into evidence. The Court further held
that the trial court did not err or abuse its discretion in
excluding Dr. Debrun fromtestifying as an expert on the inforned
consent claim The Court explained that, in order for an expert
witness to give an opinion, the witness nust be qualified, the
testimony nust be appropriate on the particul ar subject, and
there nust be a sufficient factual basis to support the expert’s
testimony. Because Dr. Debrun had limted experience with
procedures such as that perfornmed on Ms. Waldt and did not
di scl ose any specific scientific or factual basis for his
know edge of the risks of that procedure, the trial court was
within its discretion to exclude Dr. Debrun fromtestifying. The
trial court did not err in granting the appellees’ notion for
j udgnment on the informed consent claim as the Waldts did not
of fer sufficient evidence in the formof expert w tness opinion
testinmony to prove an informed consent negligence claim

Waldt v. University of Maryland Medical System, No. 2623,
Septenber Term 2006, filed Septenber 5, 2008. Opinion by Eyler,
Deborah S., J.

* k%
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ATTORNEY DISCIPLINE

By an OQpi nion and Order of the Court of Appeals of Maryl and
dated July 24, 2008, the follow ng attorney has been suspended
for ninety (90) days, effective August 23, 2008, fromthe further
practice of lawin this State:

EPHRAI M C. UGANJONYE
*

By an Order of the Court of Appeals of Maryl and dated August
27, 2008, the followi ng attorney has been di sbarred by consent
fromthe further practice of lawin this State:

AARON D. WEI NRAUCH

The foll owi ng attorney has been replaced upon the register
of attorneys in the Court of Appeals of Maryland effective
Sept enber 2, 2008:

DANI EL HOMRD GREEN
*

By an Order of the Court of Appeals of Maryl and dated
Sept enber 3, 2008, the follow ng attorney has been disbarred by
consent fromthe further practice of lawin this State:

JEFFREY THOVAS WH TE
*

By an Order of the Court of Appeals of Maryland dated
Sept enber 3, 2008, the follow ng attorney has been suspended for
ninety (90) days by consent, effective immediately, fromthe
further practice of lawin this State:

ROBERT CRAI G TURNER
*
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By an Opi nion and Order of the Court of Appeals of Mryl and
dated Septenber 8, 2008, the follow ng attorney has been
di sbarred fromthe further practice of lawin this State:

CHARLES E. McCLAIN, SR
*

By an Order of the Court of Appeals of Mryland dated
Sept enber 24, 2008, the follow ng attorney has been suspended for
sixty (60) days by consent, effective imedi ately, fromthe
further practice of lawin this Court:

ROBERT JOHN HARRI S
*
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JUDICIAL APPOINTMENTS

On August 7, 2008, the Governor announced the appoi ntnent of
EDWARD GREGROY VEELLS to the District Court for Calvert County.
Judge Wells was sworn in on August 26, 2008 and fills the vacancy
created by the retirenent of the Hon. Stephen L. C agett.

On August 7, 2008, the Governor announced the
appoi ntnent of the HON. LEO E. GREEN, JR to the Circuit Court
for Prince George’s County. Judge G een was sworn in on August
28, and fills the vacancy created by the retirenent of the Hon.
Ri chard H. Sot horon

On August 7, 2008, the Governor announced the appoi ntnent of
LAVWRENCE VI NCENT HILL, JR to the District Court for Prince
George’s County. Judge Hill was sworn in on August 28, 2008 and
fills the vacancy created by the elevation of the Hon. Leo E
G een, Jr.

On August 7, 2008, the Governor announced the appoi nt nent of
BONNI E GULLATT SCHNEI DER to the District Court for Cecil County.
Judge Schneider was sworn in on August 29, 2008 and fills the
vacancy created by the retirenment of the Hon. Janes C. MKi nney.

On August 7, 2008, the Governor announced the appoi ntnent of
the HON. MARY ELLEN BARBERA to the Court of Appeals of Maryl and.
Judge Barbera was sworn in on Septenber 2, 2008 and fills the
vacancy created by the retirenent of the Hon. Irma S. Raker.
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On August 7, 2008, the Governor announced the appoi ntnent of
the HON. ALBERT J. MATRICCIANI, JR to the Court of Speci al
Appeal s of Maryland. Judge Matricciani was sworn in on Septenber
2, 2008 and fills the vacancy created by the elevation of the
Hon. Mary El |l en Barbera.

On August 7, 2008, the Governor announced the appoi ntnent of
KATHRYN GRI LL GRAEFF to the Court of Special Appeals of Maryl and.
Judge Graeff was sworn in on Septenber 2, 2008 and fills the
vacancy created by the retirenent of the Hon. Janes F. Sharer.

On August 7, 2008, the Governor announced the appoi ntnent of
the EILEEN ANNE REILLY to the District Court of Anne Arundel
County. Judge Reilly was sworn in on Septenber 3, 2008 and fills
the vacancy created by the retirenent of the Hon. Vincent A
Mul i eri.

*

On August 7, 2008, the Governor announced the appoi ntnment of
SHAEM CHARLES PATRI CE SPENCER to the District Court for Anne
Arundel County. Judge Spencer was sworn in on Septenber 3, 2008
and fills the vacancy created by the retirenent of the Hon. Janes
W Dryden.

On August 7, 2008, the Governor announced the appoi ntnent of
t he TI FFANY HANNA ANDERSON to the District Court for Prince
George’s County. Judge Anderson was sworn in on Septenber 3,
2008 and fills the vacancy created by the el evation of the Hon.
Beverly Jean Wodard.
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On August 7, 2008, the Governor announced the appoi ntnent of
MARCUS Z. SHAR to the Circuit Court for Baltinore City. Judge
Shar was sworn in on Septenber 4, 2008 and fills the vacancy
created by the elevation of the Hon. Albert J. Matricciani, Jr.

On August 7, 2008, the Governor announced the appoi ntnent of
HENRY RI CHARD DUDEN, |1l to the District Court of Anne Arunde
County. Judge Duden was sworn in on Septenber 5, 2008 and fills
the vacancy created by the el evation of the Hon. Jeffrey M chael
Wachs.

On August 7, 2008, the Governor announced the appoi ntnent of
CEORGE RICHARD COLLINS to the District Court of Prince George’s
County. Judge Collins was sworn in on Septenber 5, 2008 and
fills the vacancy created by the el evation of the Hon. Crysal
Mttel staedt.
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