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COURT OF APPEALS

ADM NI STRATI VE LAW - COUNTY LI QUOR BOARD - JUDI Gl AL REVI EW

Fact s: Petitioner applied for a Class B liquor |icense
During a hearing before the county |iquor board, nenbers of the
community protested that athird party with aninterest in multiple
liquor licenses in the comunity would have an interest in the
petitioner’s license in violation of the Art. 2B, 8§ 9-301
prohi bition against having a direct or indirect interest in nore
than one Iicense. The Board found that sufficient evidence had not
been produced to establish that the third party would have a
pecuniary interest inthe license. In ajudicial reviewaction, a
heari ng date was schedul ed for four days beyond the 90-day period
provided in Art. 2B, 8 16-101(e)(3) and counsel for both parties
alerted the court. The judge signed an order finding “ good cause
to extend this hearing and any decision on this appeal beyond the

90 day period . . . .” The Court reversed the decision of the
Board based on the ground that the third party had a direct or
indirect interest in the petitioner’s |icense. The Court of

Speci al Appeals affirnmed the Crcuit Court judgnent agreeing wth
the Circuit Court that the Board “erroneously i gnored nounting and
uncontroverted testinony” that the third party had an interest in
the Iicense at issue and other |icenses.

Hel d: Reversed; ~case remanded to that court wth
instructions to reverse judgnment of Circuit Court for Anne Arunde
County and remand case to that court with instructions to affirm
deci si on of Board of License Conm ssioners of Anne Arundel County.
The Court of Appeals held the GCrcuit Court properly issued an
order for good cause extending the tinme for a hearing and deci sion
past the 90-day statutory requirenment of Art. 2B, § 16-101.
However, the lower court erred by not granting deference to the
l'icencing board’ s finding that no one other than applicant woul d
have a pecuniary interest in his liquor |icense.

Woodfield v. West River Improvement Association, Inc., et. al., No.
3, Sept. Term 2006, filed Novenmber 6, 2006. Opinion by WIner, J.
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AGENCY LAW-— ACGENT' S LIABILITY TO TH RD PARTY - PERSONAL LIABILITY
OF AGENT FOR PRI NCI PAL’ S QUTSTANDI NG DEBT TO NURSI NG HOME.

Fact s: Section 19-344(c)(5) of the Health-General Article
provi des that the agent shall apply for nedical assistance, that
the nursing honme facility nmust assist and advise the agent in
seeking nedical assistance, and if the agent fails to seek
assi stance on behalf of the resident, the facility may petition the
court to conpel the agent to apply for assistance. Section 19-
344(c)(6)(ii) provides that an agent who willfully or with gross
negl i gence viol ates the requirenents of 8 19-344(c)(5) regardi ng an
application for nmedical assistance is subject to a civil penalty
not exceedi ng $10, 000. 00. The Attorney General is responsible for
enforcing the civil penalties under 8§ 19-344 (c) (6) (iii).

Appel lant, Patricia Walton, signed a contract with Mariner
Heal t h of Sout hern Maryl and, a nursing honme facility, as agent for
her nother, Audrey Walton, the resident. Under the terns of the
contract, the agent agreed that her nother’s care would be paid
only through Medi cal Assistance or Medicare. Medicare paid for the
resident’s care for approxi mately one nonth. Once Medicare ceased
payi ng, the agent did not apply for nedical assistance to cover the
cost of the resident’s care while at the facility. Moreover, the
nursing home facility failed to assist either the resident or the
agent in obtaining nedical assistance.

On July 6, 2004, Patricia testified at trial that she was not
aware that Medicare ceased paying for her nother’s care and that
t he nursing home debt was being increnentally calculated. Patricia
stated that she would have applied for nedical benefits for her
not her had she been aware that Medicare had stopped paying for
Audrey’s nursing home bill. Patricia testified that she was not
given notice of the outstanding nonetary obligation until after
Mariner Health sold the facility to another group. Mariner Health
of fered no explanation or evidence as to why it failed to notify
Audrey or Patricia that Medicare had ceased paying or that a debt
had been increnmentally tallied for eighteen nonths. The nursing
hone bill was not paid. After rendering care for approxinately 18
nonths, the nursing hone filed suit for breach of contract and
obtained a noney judgnent against the resident and the agent
jointly and severally for damages.

On August 11, 2004, the Circuit Court for Prince George’s
County found both nother and daughter |iable to Mariner Health for
t he out standi ng bal ance incurred by nother and for attorney fees.
The Wal tons appealed to the Court of Special Appeals. Before that
court could grant the appeal, the Court of Appeals granted
certiorari.



Hel d: Reversed. The Circuit Court erred in holding that the
financial agreenent signed by the agent on behal f of the resident
rendered the agent personally liable for the outstandi ng nursing
honme bill even though the agent failed to seek Medicare or Medical
Assi stance for the resident. |In addition, this Court holds that a
nursing hone facility is limted to renmedi es prescri bed by statute.

In the instant case, the agent was not personally liable for
her nother’s nursing honme care because there was no agreenent to
that effect. Mreover, 8§ 19-344(c) of the Health-General Article
does not provide the nursing honme facility a private cause of
action agai nst the agent for damages. Patricia, as an agent, had a
primary duty to Audrey, the principal, and Patricia s duty to
Mariner Health, a third party, was |imnmted.

Agency | aw precludes a finding against Patricia for damages.
As an agent, Patricia entered into the contract only for the
benefit of Audrey and is personally insulated fromliability by
virtue of her station as an agent. Patricia, as agent, can bind
Audrey, the principal, to a contract; however, Patricia is not
personally liable in damages for breach of that contract. The
trial judge’s msinterpretation of the contract was based upon two
provisions in the docunent under consideration that specifically
did not apply to either Patricia or Audrey. Finally, an agent is
not personally liable for the resident’s nursing hone care costs,
unl ess the agent, voluntarily and know ngly agrees to pay for the
resident’s care with the agent’s own funds.

Audrey Walton, et al. v. Mariner Health of Maryland, Inc., No. 33,
Sept enber Term 2005, filed March 14, 2006, Opinion by G eene, J.

* % *

ATTORNEYS - M SCONDUCT - DI SCIPLINE - ORDER OF DEFAULT - VACATI ON
OF DEFAULT - APPROPRI ATE SANCTI ONS

Facts: The Attorney Gievance Conm ssion, acting through
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Bar Counsel, filed with the Court of Appeals a Petition for
Di sciplinary or Renedial Action against the Respondent, Andrew M
St ei nberg, alleging violations of Maryland Rul es of Professional
Conduct (MRPC) 1.1, 1.2, 1.3, 1.4, 1.5, 1.8, 1.16, 3.1, 3.2, 3.3,
3.4, 4.1, 8.1, and 8.4 in the representation of two clients.
Respondent was served personally with the Petition and Wit of
Summons on 3 Novenber 2005. Service was supported by the Affidavit
of Service of Dennis F. Biennas, an enployee of Petitioner. An
order of default was entered against Respondent pursuant to
Maryl and Rul es 16- 754(c) and 2-613 when he failed to respond tinely
to the Petition. The hearing judge deni ed Respondent’ s subsequent
notion to vacate the order of default, and schedul ed an ex parte
hearing for 2 March 2006 where Petitioner would be pernmtted to
present evidence in support of the Petition. Respondent filed a
notion for continuance of that hearing because he would be in
Sout heast Asia for reasons of business and pleasure during the tinme
schedul ed for the ex parte hearing. Before the hearing judge rul ed
on the conti nuance notion, Respondent |eft the country know ng t hat
the conti nuance had not been acted upon. The conti nuance request
was denied on 1 March. Respondent failed to attend the hearing.
After Petitioner presented its evidence, the hearing judge
concl uded that Respondent comm tted the af orenentioned vi ol ati ons.

Both sides fil ed exceptions to the hearing judge's findings of
fact and conclusions of |aw Petitioner excepted to one m nor
factual issue regarding one client's know edge of a deposition that
woul d becone the subject matter of a mi srepresentati on on the part
of Respondent. The second exception taken by Petitioner involved
the hearing judge's conclusion that Respondent violated MRPC 8.1
wi t hout express findings of the facts underlying that concl usion.

Respondent's exceptions di d not chal | enge any express findi ngs
of fact or conclusions of |law, but instead raised two i ssues which
inplicated the propriety of the hearing judge's denial of
Respondent's notion to vacate default judgnment and t he conti nuance.

Hel d: The Court of Appeals held that an order of default was
entered properly agai nst Respondent. Steinberg failed to tinely
file an answer to the Petition. Though Steinberg baldly alleged
that service upon him was defective, service was supported by an
Affidavit of Service by the process server, which stated, under the
penal ties of perjury, that Respondent had been served personally

with all of the proper docunents. This affidavit, by itself,
according to the Court of Appeals, was sufficient to support the
order of default entered by the hearing judge. Holly Hall

pPubl'cns, Inc. v. County Banking & Trust Co., 147 Md. App. 251, 259
n.6, 807 A.2d 1201, 1206 n.6 (2002).



The Court concl uded that the hearing judge had not abused his
broad di scretion in denyi ng Respondent's notion to vacate the order
of default judgnment. Attorney Grievance Comm'n v. Ward, 394 Ml. 1,
A 2d __ (No. 47, Sept. Term 2004) (filed 2 August 2006), slip
op. at 17. One factor in determ ni ng whether to vacate an order of
default is whether the respondent presents "a satisfactory
explanation . . . why he failed to answer the initial conplaint
within the tine allowed." Attorney Grievance Comm'n v. Middleton,
360 Md. 34, 45, 756 A 2d 565, 571-72 (2000). Respondent’s bald and
conclusory allegations that he had not been served properly,
unsupported by oath or affirmation, were insufficient to
denonstrate abuse by the hearing judge in choosing instead to
credit the process server's Affidavit of Service certifying that
the Petition and Wit of Summons had been served. A reasonable
hearing judge could conclude, from the totality of the
ci rcunstances here, that Steinberg did not proffer an adequate
reason for his failure to file a responsive pleadi ng.

Respondent argued that had his notion for continuance been
granted, he woul d have been abl e adequately to represent hinself at
the ex parte evidentiary hearing. Specifically, he argued that
because the notion was denied after he | eft for Southeast Asia, he
was unable to attend the ex parte hearing to present evidence in
his defense. Notw thstanding that Respondent m sapprehended his
ability to adduce evidence at an ex parte hearing for Petitioner to
present its evidence, the Court of Appeals held that nerely filing
a continuance request does not inply automatically the right to a
cont i nuance. Cruis Along Boats, Inc. v. Langeley, 255 M. 139,
143, 257 A 2d 184, 187 (1969). The decision whether to grant a
continuance is within the sound discretion of the hearing judge.
Cruis Along Boats, Inc., 255 Md. at 143, 257 A 2d at 187. Because
Respondent |eft the country before the continuance had been acted
upon, Steinberg’s absence at the evidentiary hearing was
i nexcusabl e. The Court accordingly overruled Respondent's
exceptions.

The Court of Appeals concluded that Respondent, in his
representation of Christine A. Serabian, failed to comunicate with
his client, failed to reduce the contingency fee agreenent to
witing, failed to appear at neetings and depositions, failed to
prepare adequately for certain neetings, failed to relay to his
client settlenent offers nade during court-ordered nediation,
failed to withdraw pronptly after the client termnated his
representation, failed to conply with reasonable requests for
di scovery, and nmade material m srepresentations to his client and
opposi ng counsel. As to his representation of Annie M Adel eye,
the Court concluded that Respondent failed to file a bankruptcy
petition on behalf of the client in order to protect her home from
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an i npending foreclosure sale, and in an effort retrospectively to
set aside the sale, Respondent knowi ngly msrepresented to the
court that his client was not given sufficient notice as to the
date of the foreclosure sale.

Repeat ed acts of dishonest, fraudul ent or m sl eadi ng behavi or
generally warrant a sanction of disbarnent. Attorney Grievance
Comm'n v. Lane, 367 M. 633, 640, 790 A 2d 621, 625 (2002);
Attorney Grievance Comm'n v. Vanderlinde, 364 M. 376, 418, 773
A. 2d 463, 488 (2001). Before finally concluding whether di sharnent
was the proper sanction in this case, the Court paused to consider
any aggravating or mtigating factors, pursuant to the standards
recommended by the Anmerican Bar Association. Respondent's prior
di sci plinary record, which included prior disciplinary proceedi ngs
in Maryland, Virginia, and the District of Colunbia, weighed
heavi |y against him Respondent additionally failed to cooperate
with Bar Counsel in the investigation of the conplaints filed
against him and showed no tinmely good faith efforts to make
restitution or rectify the damages caused by his m sconduct. As an
attorney with 20 years standing at the bar, Respondent was unable
genuinely to claimignorance or | ack of experience.

The Court of Appeal s concluded that the sanction of di sbarnent
was appropri ate.

Attorney Grievance Commission v. Steinberg, AG No. 48, Septenber
Term 2005, filed 6 Novenber 2006. Opinion by Harrell, J.

* % *

CONSTI TUTI ONAL LAW - EQUAL PROTECTION - ARTICLE 24 OF THE MARYLAND
DECLARATI ON OF RIGHTS - STRICT SCRUTI NY REVI EW - 2006 FI SCAL YEAR
BUDGET VI OLATED ARTI CLE 24 WHEN | T SOUGHT TO W THHOLD STATE- FUNDED
MEDI CAL BENEFI TS TO A CERTAIN CLASS OF LEGAL ALI ENS BASED ON THE
LENGTH OF THEIR RESIDENCY SOLELY BECAUSE OF FISCAL REASONS -
PRELI M NARY | NJUNCTION WAS PROPER I NSCFAR AS | T PROSPECTI VELY
PRESERVED THE STATUS QUO SO AS NOT TO UNDERM NE THE FI NAL
DI SPOSI TI ON OF THE CASE ON THE MERI TS.
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Facts: Appellees are all |awful permanent resident aliens of
the Untied States who imm grated fromtheir respective countries on
or after August 4, 2003, and reside in Maryland. Their original
conplaint alleged that the State of Maryland, through Appellants
Robert L. Ehrlich, Jr. (Governor of Maryland), S. Anthony MCann
(Secretary of the Departnment of Health and Mental Hygiene), and
Nancy Kopp (State Treasurer), denied them equal protection of the
| aws by denying them access to State-funded health care benefits.

The Federal Personal Responsibility and Wrk Qpportunity
Reconciliation Act (the “Federal Welfare ReformAct”), codified at
8 U S C Sec. 1601, et seqg. (1996), provides that the only aliens
eligible for federally-funded health benefits are those resident
aliens that either: (1) entered the United States prior to August
22, 1996; or (2) entered on or after August 22, 1996 and had |ived
in the United States for a period of at |least five years. Al
other legal aliens living in the United States are ineligible to
recei ve federal | y-funded nedi cal benefits until they satisfy the 5-
year residency requirenent. Congress authorized the States to
enact, in their conplete discretion, any | aw after August 22, 2996
whi ch covered this new y-designated class of ineligible aliens, so
|l ong as the benefits were whol ly State-funded.

Pursuant to the federal grant of authority, in 1997, the
Maryl and GCeneral Assenbly enacted Chapter 593, the “Wlfare
I nnovation Act,” and added Maryl and Code (1982, Repl. Vol. 2005),
Sec. 15-103(a)(2)(viii) of the Health-CGeneral Article to the
Maryl and Annot at ed Code (the “Medical Assistance Prograni). This
section provided that the state shall provide conprehensi ve nedi cal
care for all legal immgrant pregnant wonen and chil dren under the
age of 18 who arrived in the United States on or after August 22,
1996. This remained the case until Fiscal Year (“FY’) 2006. In
preparing the budget for FY 2006, the State of Maryland did not
appropriate nonies for these resident alien children and pregnant
wonen, although it funded the sane benefits to citizens and
resident aliens who arrived before August 22, 1996.

The Circuit Court for Montgonmery County granted a prelimnary
i njunction based, in part, upon, its conclusion that Appellees
likely woul d prevail on their claimthat the failure to appropriate
violated Article 24 of the Maryl and Declaration of Rights. Mire
specifically, the Crcuit Court’s order contained two parts. The
first order prelimnarily enjoined to State to reinstate, as of
July 1, 2005, Appellee’ s coverage. The second part of the order
required Appellants to reinstate coverage prospectively fromthe
date the original conplaint and Motion for Prelimnary Injunction
was filed (Cctober 26, 2005). Appellants filed a tinely appea
with the Court of Special Appeals. The Court of Appeals, upon its
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owmn initiative, issued awit of certiorari. Ehrlich v. Perez, 391
Ml. 577, 894 A 2d 545 (2006).

Hel d: Judgnent of the Circuit Court for Mntgonery County
affirmed in part and vacated in part. Case remanded to the court
for further proceedings.

It was appropriate for the Crcuit Court to grant a
prelimnary injunction because Appellees were |ikely to succeed on
the merits of their Article 24 claim Congr essi onal
classifications based on alienage are subject to rational review,
because the federal government has broad regul atory power over
naturalization and imm gration. Matthews v. Diaz, 426 U.S. 67, 79-
80, 81, 96 S.Ct. 1883, 1891, 1892, 48 L.Ed 2d 478, 489-90 (1976).
Cl assifications based on alienage enployed by the State, however,
“are inherently suspect and are therefore subject to strict
judicial scrutiny whether or not a fundanental right is inpaired.”
Graham v. Richardson, 403 U.S. 365, 376, 91S.C. 1848, 1854, 29
L. Ed. 2d 534, 544 (1971); see also Murphy v. Edmonds, 325 M. 342,
356, 601 A 2d 102, 109 (1992). Appel l ants cited, anong other
cases, Plyler v. Doe, 475 U.S. 202, 219 n.19, 102 S.Ct. 2382, 2396
n.19, 72 L.Ed2d 786, 800 n.19 (1982), for the proposition that
rational reviewshould be applied to the classification because the
State nerely adopted the “uniformrule” for the treatnment of an
alien sub-class, i.e., the discretion granted to the states in 1996
Federal Welfare Reform Act. The mere congressional grant of
di scretion whether to provide State-funded nedical benefits,
wi t hout nore, however, is not a “uniform policy” for purposes of
determining the appropriate standard for review for equa
protection analysis. Thus, strict scrutiny is the appropriate
standard of ~constitutional review when the State draws a
cl assification based on alienage.

The sol e reason advanced by Appellants for instituting the
budget cut was to create cost savings. Under strict scrutiny
revi ew, however, preserving the fiscal integrity of State benefits
prograns is not a sufficient basis to justify a classification
based on alienage. Shapiro v. Thompson, 34 U.S. 618, 627, 633, 89
S.¢. 1322, 1328, 1330, 22 L.Ed.2d 600, 611, 614 (1969).

The Circuit Court’s order for relief through a prelimnary
I njunction had two parts. The first portion was retrospective in
nature and required Appellants to reinstate nedical benefits to
Appel | ees dating back to July 1, 2005. The second portion required
that the nedi cal benefits be reinstated prospectively fromthe date
of the filing of the Conplaint until final disposition of the case.
Injunctive relief is not intended to redress past wongs, but
rather to be a protective and preventive renmedy, EI Bey v. Moorish
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Temple, 362 Md. 339, 353, 765 A . 2d 132, 139 (2001), and i s designed
to maintain the status quo until the final disposition of the case
on the nerits. State Dep’t v. Baltimore County, 281 Md. 548, 558-
59, 383 A 2d 51, 57 (1977). The Circuit Court’s order for
retrospective relief was not appropriate because it was, in effect,
an award of past damages to Appellees, without either a final
di sposition on the nerits or a determ nation of actual damages.
The portion of the order which prospectively reinstated nedica
benefits was proper, however, as it was designed to preserve the
status quo so as not to underm ne whatever relief mght be
appropriate upon the final disposition of the case on the nerits.

Ehrlich v. Perez, No. 37, Septenber Term 2005, filed October 12,
2006. Opinion by Harrell, J.

* % %

CONSTI TUTI ONAL LAW - EQUAL PROTECTI ON AND TAKI NGS

Facts: Eugenia M Neifert, Melvin D. Krol czyk, and Teresa A
Krol czyk, appellants, own four lots in the Cape Isle of Wght
subdi vision in Wrcester County. Appellants have been deni ed sewer
service and wetland fill permts and therefore are unable to
develop their lots.

Appel l ants acquired their lots in the md-1970's. The deed to
each lot contains a restriction that any sewage disposal system
conform to requirenents established by the Miryland State
Department of Health and the W rcester County Health authorities.
Appel l ants’ lots were denied on-site septic systempermts in 1979
because the lots did not pass a seasonal percolation test.
Appel  ants did not appeal this determnation.

In the early 1980's, a central sewage collection system was
proposed for the West Ccean City area to allow for the devel opnent
of new honmes and busi nesses. Appellants’ lots are |ocated within
the sewer system district. The sewer system received a
construction grant fromthe U S. Environnmental Protection Agency,

-11-



condi tioned on the systemnot providing sewer service to any parcel
of land within any wetlands, as defined by the US. Fish and
Wldlife Service, or to any parcel of land within the 100-year
floodplainif it was platted as a building lot after May 31, 1977.
These requirenents were formalized as commtnents in a Consent
Order on June 28, 1983. W rcester County subsequently used naps,
based on National Wetland Inventory data, to help identify non-
servi ce areas.

In 1992, the Departnent of Environnent adopted a policy (“1992
Policy”) of allow ng sewer service to |lots not mapped as wetl ands
whil e denying service to nmapped wetlands lots. Appellants’ lots
were mapped as wetlands and thus they were denied sewer service
under the 1992 Policy.

Appel I ants have al so been denied wetland fill permts.

The Circuit Court found that the denial of wetland fill
permts and sewer hookups did not constitute a taking or violate
appel l ants’ equal protection rights. Appel lants noted a tinely
appeal to the Court of Special Appeals. The Court of Appeals
granted certiorari onits own initiative prior to decision by that
court. Neifert v. Department of Environment, 393 Md. 160, 900 A. 2d
206 (2006).

Held: Affirmed. The Court of Appeals held that the denial of
sewer service under the 1992 Policy satisfies rational basis review
under equal protection analysis and that appellants did not suffer
an unconstitutional taking. Appel lants’ lots are not simlarly
situated to non-mapped lots and the Departnment of Environnent’s
di stinction between mapped and non-nmapped wetlands lots, as set
forth in the 1992 Policy, bears a rational relationship to the
Departnent’s legitimate interests in fairness, fiscal integrity,
and protection of ecological areas. Appellants did not suffer an
unconstitutional taking because (1) the Ilots were already
undevel opable as of 1979 when they did not pass seasona
percol ation testing, (2) prohibition of a nuisance does not
constitute a taking and therefore denial of an on-site septic
system on appellants’ lots was proper, (3) the titles to
appellants’ lots required that the | ots neet State and | ocal septic
regul ati ons, (4) appellants never regained the right to devel op
their lots because the EPA grant that funded the sewer system
prohi bited service to lots in wetlands and under the 1992 Policy
appellants” lots remain ineligible for sewer service, and (5)
access to sewer service is not a constitutionally protected
property interest.

Eugenia M. Neifert, et al. v Department of Environment, et al., No.
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10, Septenber Term 2006, filed Novenber 14, 2006. Opi ni on by
Raker, J.

* % %

CRIM NAL LAW - 1LLEGAL SENTENCE - SENTENCI NG COURT' S FAI LURE TO
STATE I TS AUTHORITY TO SUSPEND ANY PORTION OF SENTENCE DOES NOT
| NHERE | N THE SENTENCE | TSELF - AND THUS | S NOT AN | LLEGAL SENTENCE
WTH N THE MEANI NG OF RULE 4- 345(A).

Fact s: The court sentenced Petitioner to a term of life
i nprisonment for first-degree rape. Between 1975 and 1985,
Petitioner filed three separate petitions for post conviction
relief, which the court considered and denied. |In Decenber 1974,
the court considered Petitioner’s notion for nodification of
sentence and denied that notion. In 1990, Petitioner filed a
request with the court entitled, “Mtion For Change of Sentence.”
The court in effect denied that notion, as there is no record in
the file that it was ever granted. Thereafter, on Decenber 17,
2002, approxinmately twenty-eight vyears after inposition of
sentence, Petitioner filed pro sein the Crcuit Court for Harford
County a Motion to Correct An Illegal O Irregular Sentence. The
court set the matter for a hearing in open court where the

Petitioner appeared with counsel. The court denied the notion
Through counsel, Petitioner filed a tinmely appeal to the Court of
Speci al Appeal s. In an unreported opinion, the internediate

appellate court affirmed the judgnent of the Circuit Court.
Thr ough counsel, Petitioner filed a petition for wit of certiorari
and we granted the petition. Pollard v. State, 387 Ml. 462, 875
A 2d 767 (2005).

Hel d: A sentencing court is not required to specify, either
before, during, or after the inposition of a sentence, that it does
or does not have the discretion to suspend any portion of a
sentence. Thus, failing to do so is not sufficient basis to infer
an abuse of discretion for failing to exercise discretion.
Petitioner asserted that it was unclear fromthe record whet her the
judge knew that he could suspend a portion of the life sentence.
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In response to this contention, the Court of Special Appeals
refused to infer an error by the sentencing judge, wthout an
affirmative indication that the judge believed he |acked the
di scretionary authority to suspend t he sentence, because judges are
presuned to know t he | aw.

The Court of Appeals framed the matter in ternms of the nature
of the sentence actually inposed rather than in ternms of what the
sentencing judge said or did not say about his sentencing
authority. In view of that, the sentence inposed was neither
illegal, in excess of that prescribed for the offense for which
Petitioner was convicted, nor were the terns of the sentence itself
statutorily or constitutionally invalid. The sentencing court’s
failure to state its authority to suspend any portion of sentence

does not inhere in the sentence itself; and thus is not an ill ega
sentence within the meaning of Rule 4-345(a). Further, a notion to
correct an illegal sentence nmay not be used as an alternative

nmet hod of obtaining belated appellate review of the proceedi ngs
that led to the inposition of judgnment and sentence in a crimnal
case.

Jonathan F. Pollard v. State, No. 22, Septenber Term 2005, filed
August 2, 2006, Opinion by Geene, J.

* k%

CRIM NAL LAW - STATUTORY CONSTRUCTI ON - SEX OFFENDER REG STRATI ON
STATUTE

CRIM NAL LAW — SUFFICENCY OF THE EVIDENCE - SEX OFFENDER
REG STRATI ON STATUTE

Facts: Petitioner, James Wl liamJeandell, was a convi cted sex
of fender required to register as a sexually viol ent offender under
§ 11-701(f) and 11-704 of the Crimnal Procedure Article. Pursuant
to 8§ 11-721(a) of the Crimnal Procedure Article, petitioner was
charged with knowngly failing to notify the Departnent of Public
Saf ety and Correctional Services within seven days of his changing
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residences. At the close of all of the evidence, the trial court
found as a fact that petitioner was “honel ess” and “that he didn’'t
have a place to go.” Notwi thstanding this finding of
“honel essness,” the trial court found petitioner guilty of
violating 8§ 11-721(a). Petitioner noted a tinely appeal to the
Court of Special Appeals, which affirned the trial court judgnent.

Hel d: Reversed. The Court of Appeals found that the | ower
courts erred in finding sufficient evidence to support a conviction
beyond a reasonable doubt because they applied an incorrect
interpretation of the term residence as it is used in the sex
of fender registration statute. As the Court of Appeals noted in
Twine v. State, __ M. _, A 2d __, No. 138, Septenber Term
2005 (filed ___, _, 2006), residence refers to nore than just a
living | ocation; a residence refers to a fixed |location to which a
regi strant under the sex offender registration schene intends to
return. In this case, the evidence was insufficient to convict
petitioner of knowingly failing to provide witten notice of a
change in residences because the trial court found as a fact that
petitioner was honel ess and “didn’t have a place to go.” As such,
no rational trier of fact could conclude that petitioner had a
residence within the nmeaning of 8§ 11-705(d).

Janmes Jeandel | v. State of Maryland, No. 113, Septenber Term 2005,
filed Novenber 15, 2006. Opinion by Raker, J.

* k% %

CRIM NAL LAW - STATUTORY CONSTRUCTI ON - SEX OFFENDER REG STRATI ON
STATUTE

Facts: Appell ant Raynond Twi ne was convi ct ed by t he Mont gonery
County Circuit Court of failing to register as a sexually violent
of fender by failing to provide notice of change of address to the
Depart ment of Public Safety and Correctional Services in violation
of M. Code (2001, 2005 Cum Supp.), 8 11-721 of the Crinminal
Procedure Article. Appellant waived his right to a jury trial and
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was tried in a bench trial on an agreed statenment of facts. The
parties stipulated that Tw ne was “honeless,” and was *“staying
wherever he could.” The Circuit Court found Twine guilty of
violating 8 11-721(a) and sentenced himto a termof incarceration
of ten days.

Appellant noted a tinely appeal to the Court of Special
Appeal s. The Court of Appeals granted certiorari on its own
initiative prior to a decision by the Court of Special Appeals.
Twine v. State, 392 MI. 724, 898 A 2d 1004 (2006).

Hel d: Reversed. The sex offender registration statute does
not define “residence” or “address” and wuses the words
i nt er changeabl y. The ordinary neanings of “residence” and
“address” connote sone degree of permanence or intent to return to
a place. The evidence was insufficient to convict Tw ne of
knowingly failing to provide witten notice of a change in
resi dences, as required by the sex of fender registration statute,
because the evidence was insufficient to conclude that defendant
acquired a new residence after leaving his previous residence.
Twi ne was honel ess and had not acquired a fixed |ocation where he
intended to return on a regul ar basis, and consequently, he did not
have a “residence” within the nmeaning of the statute.

Raynond Twine v. State of Maryland, No. 138, Septenber Term 2005,
filed Novenber 15, 2006. Opinion by Raker, J.

* % %

EVIDENCE - ADM SSIBILITY OG POLI CE DEPARTMENT RULE OF THE ROAD -
UNDER THE CIRCUMSTANCES OF THIS CASE, BALTIMORE CTY PQO.ICE
DEPARTMENT GENERAL ORDER 11-90 WAS ADM SSIBLE IN A NEG.| GENCE
ACTI ON, BECAUSE I T WAS RELEVANT TO SHOWN NG THE REASONABLENESS OF
THE OFFICER' S CONDUCT IN THI S PARTI CULAR SI TUATI ON.  THE GENERAL
ORDER WAS DI RECTLY RELEVANT TO THE OPERATION OF AN EMERGENCY
VEH CLE BY A BALTIMORE CITY POLICE OFFICER I N BALTIMORE CITY, DID
NOT PROVIDE THE OFFI CER WTH DISCRETION IN H' S OR HER COVPLI ANCE
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AND DID NOI CONFLICT WTH STATE LAW PROVIDED I N MARYLAND CODE
(1977, 2006 REPL. VOL..), § 21-106 OF THE TRANSPORTATI ON ARTI CLE

Facts: On February 16, 2002, a Baltinore City police officer,
whil e responding to a call, drove a marked police car through a red
traffic signal w thout stopping and collided with a van driven by
M chael Lee Hart. Hart, respondent, filed a conplaint on August
20, 2003. The conplaint, alleging injuries resulting from the
collision, was filed in the Crcuit Court for Baltinore Cty and
naned the Mayor and City Council of Baltinore (“the CGty”"),
petitioner, and Hart’s insurer, Allstate Insurance Conpany
(“All state”). Hart asserted a single claimof negligence agai nst
the Gty.

On January 14, 2005, prior totrial, petitioner filed a notion
in limine to exclude evidence of Baltinore City Police Departnent
General Order 11-90, which requires Baltinore city police officers
to bring their vehicles to a full stop before crossing agai nst any

traffic control device. On March 3, 2005, the court denied
petitioner’s notion. Trial was held on March 30 and 31, 2005. At
trial, evidence of GCeneral Oder 11-90 was introduced by
respondent . Petitioner objected to the introduction, but was

overruled. Wen jury instructions were issued, they included an
instruction on General Order 11-90. After deliberating, the jury
found for respondent and returned a verdict of $46, 894. 05.

Petitioner noted an appeal to the Court of Special Appeals-
Al'l state was not a party in the appeal. 1In its appeal, petitioner
chal  enged the admi ssibility of General Order 11-90. On February
2, 2006, the Court of Special Appeals affirnmed the Crcuit Court.
Mayor and City Council of Baltimore v. Hart, 167 Ml. App. 106, 891
A.2d 1134 (2006). Petitioner then filed a petition for wit of
certiorari. The Court of Appeals granted certiorari on June 7,
2006. Mayor and City Council of Baltimore v. Hart, 393 Ml. 242,
900 A.2d 749 (2006).

Hel d: Affirned. The Court of Appeals held that a police
departnment’s internal rules and guidelines are admssible in
specific situations in a vehicular negligence clai mwhen they are
relevant to whether an officer’s conduct in that particular
situation was reasonable. 1In this particular case, CGeneral O der
11-90 stated specifically what the conduct of a Baltinore City
police officer should be when responding in an energency node
before crossing an intersection against a red traffic signal-the
of ficer must cone to a full stop. Additionally, the General O der
did not conflict with State law and did not provide the officer
wWith discretion in his conpliance.
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Mayor and City Council of Baltinore v. Mchael Lee Hart, No. 16
Sept enber Term 2006, filed Novenber 6, 2006. Opinion by Cathell,
J.

* k% *

| NSURANCE — MEANING OF “POLICY PERIOD - LIMTS OF LIABILITY
PROVI SI ON | N HOVEOMNER' S | NSURANCE FOR SUBSEQUENT POLI CY PERI GDS

Facts: Petitioner, United Services Autonobile Association
(“USAA”), filed a conplaint for declaratory relief in the Grcuit
Court for Baltinmore City. It naned Kenny A. Hooper, Jr. (who is
not a party to the appeal),and Respondent Rita Towana Ril ey,
not her of Jereny, Christian and Wendy Carpenter (“the Carpenter
children”), as defendants. USAA sought a declaration of the limts
of insurance coverage of four consecutive policies issued to
Hooper. The Carpenter children |ived on Hooper’s property from1990
to 1993 where the children allegedly suffered | ead exposure and
related injuries. Respondents answered USAA' s conplaint and fil ed
a counterclaim for declaratory relief. USAA filed a notion for
sunmary j udgnent.

The circuit court issued a nenorandum and order granting
USAA's notion for summary judgnment in part. The circuit court
ultimately issued a Declaratory Judgnent stating:

1. that the injuries allegedly suffered by the Carpenter
children are <confined to a single “occurrence,” as
“occurrence” is defined by the USAA policy;

2. that the Limt of Liability provision of the USAA policy
unanbi guously limted the recovery of damges because of
injury of the Carpenter children to “an aggregate total of the
policy limt of $300,000";

3. that the Carpenter children cannot establish, as a factua
matter, that any one of themsuffered bodily injury within the
nmeani ng of the USAA policies during the terns of the first two
policies and therefore, the maxi num nunber of policies
i nplicated is two;
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4. that the Limt of Liability provisionin the USAA policies is
anbi guous and therefore does not limt USAA s responsibility
under the two inplicated USAA policies to $300,000 for all
bodily injury to the Carpenter children; and

5. that to the extent that Hooper is found liable in the
underlying tort case, USAA s indemmification obligation is
limted to providing no nore than $600,000 of liability
cover age.

The Court of Special Appeals (CSA) reversed and held that the
circuit court erred in concluding that there was no genui ne di spute
of material fact as to whether the Carpenter children were injured
during the first and second policy periods, and therefore remanded
for further proceedings. The CSA, although not required to reach
the issue of whether the circuit court erred in declaring the
anount of coverage USAA' s policies provided, addressed the i ssue in
order to provide sone gui dance to the court and parties on renmand.

Hel d: Affirned. This Court, beginning with an anal ysis of
t he policies’ |anguage at issue holds that there is no reference to
subsequent policies. The plain | anguage of the policies defines
“occurrence” as “an accident, including continuous or repeated
exposure to substantially the sane general harnful conditions,
which results, during the policy period, in bodily injury or
property damage.” Wiile “policy period” is not defined within the
“definitions” section of the policy, on the “Decl arati ons Page” at
the beginning of each policy the words “PCOLICY PERI OO’ appear,
followed by the dates that the policy covers. The customary,
ordi nary, and accepted neaning of a policy period is the period in
time that is covered by the policy. It appears fromthe | anguage of
the contract that occurrences that happen during a policy period
are covered.

A reasonably prudent person could also read the policies to
nmean that each separate policy is inplicated by a continuing
occurrence. These contradictory interpretations of the sane
| anguage cl early denonstrate an anbiguity in the policy. W find
no error in the Grcuit Court’s determ nation.

Hiraldo v. Allstate Insurance Company, 778 N.Y.S.2d 50 (N.Y.
Sup. C. 2004) addressed the exact sane issue as in the instant
case. A Child was exposed to | ead paint chips and suffered injury
over several years and several honeowner’s insurance policy
periods. The Hiraldo court held that the plain |anguage of the
policy determined that the infant's injuries arose out of a single
occurrence and constituted one loss, and the insurance conpany
“clearly intended to limt the nunber of policies that would be
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available to satisfy a judgnent in a continuous exposure case.”
Id. at 51-52. Thus, the limts of liability provision did apply.

The “Limts of Liability” provision in Hiraldo, while sim|lar
to the provision in the instant case, contains one inportant

di fference. In the instant case, USAA nmade no reference to the
inplication of the I[imt of liability provision in the event of
mul tiple policies. In its affirmance of Hiraldo, the Court of

Appeals of New York even cited to the internediate appellate
court’s opinion in the instant case and distinguished it, noting
that “[s]ome courts have hel d that successive policy limts may be
curmul atively applied to a single |loss, where the policies do not
clearly provide otherwise . . . . Riley v. United Servs. Auto.
Assn., 161 M. App. 573, 871 A.2d 599).” This is clearly not the
situation in the instant case and for that reason, this Court
affirnms the Court of Special Appeals.

United Services Automobile Association v. Rita Riley, et al., No.
40, Septenber Term 2005, filed June 6, 2006, Opinion by G eene, J.

* % %

OPEN MEETI NGS LAWS- DEVELOPMENT CORPORATI ONS;  RECORDS- AGENCI ES OR
CUSTODI ANS AFFECTED

Facts: Carnel Realty Associates, et al., respondents, brought suit
against City of Baltinmore Devel opnent Corporation (the “BDC'),
petitioner, alleging that the BDCis subject to the requirenents of
both the Open Meetings Act and Maryland s Public Information Act.
Specifically, the parties dispute involved whether the BDC is a
“public body” under Maryland Code (1984, 2004 Repl. Vol.), 8 10-
502(h)(2) of the State Governnent Article and whether it is an
“instrumentality” of the Gty under Maryl and Code (1984, 2004 Repl .
Vol .), 8 10-611(g)(1)(i) of the State Government Article.

The City of Baltinore (the “City”), by ordi nance, directed the

BDC to revitalize an area in Baltinore known as the “Superbl ock”
(an area which is part of the ongoing Westside revitalization in
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dowmtown Baltinore). As part of that direction, the BDC was to
recommend properties for condemmation to the Cty and to select
devel opers for the Superbl ock.

The BDC is a private, not-for-profit entity. The City,
however, substantially controls the BDC The BDC acts as the
econon ¢ devel opnment armof the City of Baltinore by participating
in or conducting significant aspects of the Gty governnent’s
del i berations with respect to developnent inthe City. 1In addition
t o nunmerous other indicia of control by the CGty, the Mayor has the
power to appoint and renove nenbers of the Board of Directors and
the Gty exercises control over a substantial anmount of the BDC s
budget .

The respondents are ni ne busi ness owners whose busi nesses are
within the Superblock and are subject to the decisions and
recommendations of the BDC with respect to condemation and
devel opment. Respondents sought access to neetings of the BDC s
Board of Directors and information relating to those neetings.
Those requests were denied by the BDC.

At the trial level, both parties noved for summary judgnent.
After hearing argunents on March 14, 2005, the G rcuit Court for
Baltinmore City issued an Order denying Carnel Realty’s notion and
granting the BDC s notion. 1In an unreported opinion, filed January
24, 2006, the Court of Special Appeals reversed the ruling of the
trial court and found that the BDC is subject to the requirenents
of both the Open Meetings Act and the requirenments of Maryland' s
Public Information Act. The BDC filed a petition for a wit of
certiorari on March 6, 2006, and Carnel Reality filed a cross-
petition for a wit of certiorari on March 18, 2006. This Court
granted both petitions on May 10, 2006.

Hel d: Affirnmed. Remanded to the Court of Special Appeals wth
instructions toremand to the Circuit Court for Baltinore City with
instructions to render judgnent consistent with this opinion. The
trial court erred as a matter of |aw The City of Baltinore
Devel opnent Corporation is, in essence, a public body for the
pur poses of the OQpen Meetings Act and it is also an instrunentality
of the City of Baltinore for the purposes of Maryland s Public
Information Act. The stated policy of the Open Meetings Act and
t he pl ain neaning of 8§ 10-502(h)(2)(ii) nmake the BDC a public body
for the purposes of that Act; the stated policy of the Public
I nformati on Act and the plain nmeaning of 8§ 10-611(g)(1)(i) make the
BDC an instrunentality of the City for the purposes of that Act.
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Cty of Baltinore Developnent Corporation v. Carnel Reality
Associates, et al., No. 14, Septenber Term 2006, filed Novenber 3,
2006. Opinion by Cathell, J.

* % %

POST CONVICTION RELIEF - CORRECTING AN ITLLEGAL OR | RREGULAR
SENTENCE

Facts: On Decenber 8, 1971, Ralph Edward Wl kins was tried
before a jury in the Crcuit Court for Prince George’ s County and
convicted of nmurder in the first degree. On January 24, 1972, he
was sentenced to life inprisonnent. On direct appeal to the Court
of Special Appeals, that court affirmed the judgnment and sentence.

On June 16, 2003, nore than thirty years after his direct
appeal of the judgnent and sentence entered against him WIKins
filed a petition for post conviction relief in the Crcuit Court
for Prince George’s County. He contended that the sentencing judge
abused his discretion by failing to recognize his authority to
suspend any part of the |ife sentence i nposed. On January 6, 2004,
the court determned that there was no nerit to Wlkins's claim
Nonet hel ess, the court granted partial post conviction relief by
allowing Wlkins to file a belated notion for nodification of
sentence within 90 days.

On February 9, 2004, Wlkins filed a notice of appeal to the
Court of Special Appeals based on the Crcuit Court’s ruling which
denied in part his petition for post conviction relief. The Court
of Special Appeals dism ssed the appeal as untinely. |Its nmandate
i ssued on June 8, 2004. Subsequently, on June 9, 2004, WIKkins
filed a second notice of appeal to the Court of Special Appeals.
W ki ns based this appeal on the Grcuit Court’s ruling dated My
19, 2004, which denied his notion to correct an illegal sentence.
Again, the Court of Special Appeals dism ssed WIKkins's appeal as
untinmely. Although WIkins' s appeal was di sm ssed as untinely, the
court reconsidered pursuant to Ml. Rule 8-502 and reinstated the
appeal. The Court of Special Appeals held that the sentencing
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court’s failure to recognize its right to consider suspending a
portion of a life sentence renders the sentence illegal.

Hel d: Vacated and remanded with directions to dismss the
appeal .

A sentencing judge’'s failure to recognize his or her right to
exercise discretionin the inposition of a sentence does not render
the sentence illegal within the nmeaning of Mi. Rule 4-345(a). A

notion to correct an illegal sentence i s not an appropriate vehicle
to address the question raised in this case. The |life sentence
i mposed in this case was not illegal within the contenplation of
Rul e 4-345(a). Clearly, the alleged defect in sentencing could
have been rai sed on direct appeal fromthe conviction and sentence
inposed in this case. The alleged procedural defect, in the

appropriate case, my be a proper subject of post conviction
relief.

State v. Ralph Edward Wilkins, No. 65, Septenber Term 2005, filed
June 9, 2006, Opinion by Geene, J.

* k%

REAL PROPERTY - DEED OF TRUST - FORECLOSURE SALE - APPEAL - FAI LURE
TO POST SUPERSEDEAS BOND OR OTHER SECURI TY- MOOTNESS

REAL PROPERTY - DEED OF TRUST - FORECLOSURE SALE - ABATEMENT OF
| NTEREST - ABUSE OF DI SCRETI ON

REAL PROPERTY - DEED OF TRUST - TRUSTEE'S COWM SSI ON - LI QUI DATED
DAVAGES OR | LLEGAL PENALTY

Facts: Martin Baltrotsky defaulted on a deed of trust securing
three properties |located in Montgonmery County. The deed, held by
| ender and beneficiary, KH Fundi ng Conpany, was overdue and unpaid
in the amount of $864,170.27. The trustee appointed by the deed,
Mar k Kugl er, conmenced forecl osure proceedings inthe Crcuit Court
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for Montgonery County. The three properties were each purchased by
different third parties at a foreclosure sale. The proceeds of the
sal e ambunted to $1, 261, 000. 00. After the sale, Baltrotsky filed,
pro se, a protracted series of notions and ot her papers directed at
voiding the sale and staying further proceedings in the Crcuit
Court in light of Petitioner’s pending bankruptcy petition in
federal court. Kugler and the forecl osure purchasers repeatedly
answered each of Baltrotsky’'s renewed attenpts to forestall
settl enment over the course of approximately 11 nonths. Because of
the delays caused by Baltrotsky' s persistent litigation, the
forecl osure purchasers nmoved for, and the Circuit Court granted,
t he abatenment of interest on the foreclosure purchase prices from
the proposed date of settlement to the actual settlenent. Kugler
distributed the proceeds from the sale of two properties, but
retained an amount equal to the interest abated on the third
property. The auditor’s ratified report granted Kugler a five
percent trustee conm ssion as called for in the deed of trust.

Bal trot sky appealed to the Court of Special Appeals w thout
posting a supersedeas bond or other security. That court affirned
the judgnment of the Grcuit Court in an unreported opinion. The
Court of Appeals granted a writ of certiorari. 393 M. 242, 900
A. 2d 749 (2006).

Hel d: Affirned. The Court of Appeals resolved that
Baltrotsky’'s appeal with respect to the interested abated on two
of the properties, the proceeds of which having been distributed,
is nobot because Baltrotsky failed to post a supersedeas bond or
other security in order to stay the Circuit Court’s judgnent as
provi ded i n Maryl and Rul e 8-422(a). Maryl and precedent establishes
clearly that, without security posted, the Court |acks jurisdiction
to entertain an appeal concerning already distributed proceeds.
Wth respect to the remai ning property, the Court found that the
abat enent of interest was not an abuse of discretion by the Grcuit
Court. Petitioner’s persistent litigation, which caused delays in
achieving settlenment, justified, wunder comon |aw equitable
principles, the abatenent of interest for conduct outside the
control of the foreclosure purchasers. Donald v. Chaney, 302 M.
465, 477, 488 A .2d 971, 977 (1985). Finally, the five percent
comm ssion allotted to the trustee under the deed of trust is not

an illegal penalty or unenforceable |iquidated damage provision.
The Court rejected Baltrotsky's argunent that the trustee’s
comm ssion was akin to the illegal penalty struck down in United

Cable Television of Baltimore Ltd. P’ship v. Burch, 354 M. 658,
732 A.2d 887 (1999). In Burch, the five dollar |ate fee charged by
the cable provider on delinquent residential accounts was
i nval i dat ed as being i n excess of the actual danages caused by | ate
paynents. 354 Md. at 685, 732 A 2d at 901-02. No apt anal ogy nmay
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be drawn between the illegal late fee and a trustee’s conmm ssion
because the commi ssion is not an assessnent of damages, but rather
conpensation for services rendered. Trustee’s conmm ssions
regul arly have been permitted in Maryland for over a century and,
according to a treatise cited in Bunna v. Kuta, 109 Ml. App. 53, 67
n.1, 674 A .2d 26, 33 n.1 (1996), the five percent comm ssion in
this case seens to be the traditional rate in Maryland. Further,
8§ 14-103(a)(1) of the Estates and Trusts Article of the Maryl and
Code, which invests discretion in the trial judge to adjust
trustee’ s conm ssions as appropriate, inplicitly validates trustee
commi ssi ons. Unl ess special circunstances exist, of which none
were found here, the rule in Maryland is to defer to the conm ssion
rate specified by the parties in the deed of trust.

Martin Baltrotsky v. Mark Kugler, Trustee, No. 18, Septenber Term
2006, filed 13 Novenber 2006. Qpinion by Harrell, J.

* k%

TORTS - WRONGFUL DEATH STATUTE - THE DI SCOVERY RULE APPLIES TO
CASES | NVOLVI NG OCCUPATI ONAL DI SEASES EVEN THOUGH THE TI ME PERI CD
PRESCRI BED UNDER MD. CODE (1974, 2002 REPL. VOL..), 83-904(Q(2) IS
A CONDI TI ON PRECEDENT TO LI ABILITY.

Facts: M. Benjamn, the decedent, was enployed as a | aborer
and carpenter while (1) in the United States Navy from 1943 to
1945, (2) working for the L.H Benjamn Co. from1946 to 1961, and
(3) working for the R L. Benjam n Lunber Co. from1961 to 1971. The
decedent was exposed to asbestos-containing products at various
ti mes throughout his enploynent, including while working for the
Benjam n conpanies, which stocked and sold several products
cont ai ni ng asbestos. The decedent was di agnosed with nesot heliom
in early 1997, and he died on May 25, 1997. The death certificate
indicated that the cause of death was “cancer (netastatic
nmesot hel i oma) . ” Respondents (Ms. Elise Benjam n and chi |l dren Car ol
Jeffers and Robert L. Benjamn, I1) discovered the nexus between
t he asbest os exposure and the cancer in |ate 2001, early 2002 after
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decedent’s daughter read an article that stated that a high
per cent age of mesot heli oma cases were caused by asbest os exposure.

On March 20, 2003, in the Crcuit Court for Baltinore City,
Ms. Benjamn filed a survival action agai nst various defendants,
including Georgia Pacific Corporation (“GP”) and Union Carbide

Corporation (“UC). In the sanme conplaint, Ms. Benjamn and M.
Benjamn's two surviving children filed a wongful death action
agai nst the sane defendants. Both UC and GP noved for sunmary

judgment on the ground that both actions were barred by
limtations. As to both notions, the trial court granted sunmary
judgnent, holding that respondents were on inquiry notice in 1997
when M. Benjanin was di agnosed wi th nesot heli oma and was awar e of
hi s exposure to asbest os.

On June 21, 2004, only Ms. Benjamn, in her individual
capacity and as personal representative for M. Benjam n, appeal ed
to the Court of Special Appeals. On May 3, 2005, the Court of
Speci al Appeals filedits opinion, inwhichit affirmed in part and
reversed in part the trial court’s judgnent. In affirmng the
trial court’s judgnent, the internedi ate appellate court held that
Ms. Benjanmn' s survival action was barred by limtations. The

court reversed as to the wongful death action. It held that, as
to that action, the evidence was insufficient, as a matter of | aw,
to constitute inquiry notice. W granted the petitions for

certiorari filed by GP, UC, and M's. Benjam n.

Held: In a wongful death action, if the decedent does not
have know edge sufficient to satisfy the discovery rule, the
beneficiaries are the determ native parties. The cause of action

does not accrue until the beneficiaries are on inquiry notice
Specifically, in cases involving workplace exposure to toxic
substances, (asbestos) a claimant, including a wongful death

claimant, is on inquiry notice of the causation el enent of a cause
of action to recover injuries resulting from an *“occupational
di sease,” (nesotheliona) when the claimant has know edge that (1)
the person whose injury fornms the basis for the claim has been
di agnosed wi th nesot helioma, and (2) the injured person was exposed
to asbestos in the workplace. Further, we hold that in a survival
action, if the decedent’s know edge is sufficient to satisfy the
di scovery rule, the decedent’s know edge is enough to trigger the
running of the limtations period for the survival action.

Bef ore determ ni ng whether the commencenent date for the cause
of action for a wongful death under 8§ 3-904(g) is the time of
decedent’ s death or the time when the beneficiaries becane aware of
the causal link between the decedent’s illness and his exposure to
a toxi c substance, we nust determ ne whether 8 3-904(g)(2), stating
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t hat when an occupati onal di sease was the cause of death, an action
“shall be filed within 10 years of the tine of death; or within 3
years of the date when the cause of death was di scovered, whichever
is shorter” is a condition precedent to maintaining a cause of
action or a statute of limtations per se.

Hi storically, 8§ 3-904(g)(2) has been construed as a condition
precedent. Had the Legislature intended to change that | anguage so
that the tine constraints were statutes of limtations rather than
conditions precedent, it would have done so in an unm st akabl e way.
Thus, the limtations are a condition precedent.

The next matter is the meaning of the phrase “when the cause of
deat h was di scovered.” The traditional Maryland di scovery rul e was
incorporated in 3-904(g)(2) by the plain |anguage of the phrase
“when the cause of death was discovered,” even though 3-904(q)(2)
is acondition precedent. This neans that the person naintaining a
claimfor wongful death has a duty to discover the wongful act
(asbestos exposure) and the antecedent disease leading to the
decedent’ s death (nesothelioma). For purposes of the discovery
rule, the know edge necessary to trigger the running of the
l[imtations period is actual knowledge or “inquiry notice.”
Constructive know edge is insufficient to trigger the running of
the limtations period.

Applying the discovery rule, a person bringing a wongful
deat h acti on under 8 3-904(9g)(2) has ten years fromthe tine of the
decedent’s death to bring an action, or three years fromthe tine
the claimant(s) discover or should have discovered that an
“occupational disease” contributed to or caused the decedent’s
deat h.

Sufficient evidence existed to generate a genui ne dispute as
to the material facts. The evidence submtted was that Ms.
Benj am n, Carol Jeffers, and Robert Benjamin, Ill, were on inquiry
notice for the first tine in 2001 when Carol Jeffers discovered the
connection between asbestos exposure and nesothelioma. M s.
Benjam n’s know edge of her husband s cancer diagnosis and the
asbest os exposure are matters in dispute and are not subject to
resol ution by summary judgnment. Thus, the Court affirmed the Court
of Special Appeals’ holding that the trial court erred when it
granted the petitioner’s notion for summary judgnent on the
wrongful death action.

As to the survival statute, Maryland has applied both the
di scovery rule and the statute of limtations to survival clains
for close to a century. M. Benjamn' s express know edge of his
exposure to asbestos products, coupled with his express know edge
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of his diagnosis of nesotheliom, was sufficient to put him on
inquiry notice during his lifetine. The decedent’s cause of action
for personal injuries accrued in 1997, during his lifetinme, when he
was placed on inquiry notice. The survival action was not filed
until 2003. The personal representative’s cause of action, filed
on behal f of M. Benjam n, under the survival statute, is barred by
limtati ons because the claim was brought nore than three years
after the date of accrual. Accordingly, the trial court did not
err ingranting petitioners’ notion for summary j udgnent concer ni ng
t he survival action.

Georgia-Pacific Corporation, et al. v. Elsie L. Benjamin, No. 42,
Sept enber Term 2005, filed August 2, 2006, Opinion by G eene, J.

* % %
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COURT OF SPECIAL APPEALS

ADM NI STRATI VE LAW- RETROACTI VE VERSUS PROSPECTI VE APPL| CATI ON OF
LAW - BECAUSE THE AN MAL CONTROL LAW CONFERS A NEW SUBSTANTI VE
Rl GHT TO POSSESS W LD AND EXOT1 C ANI MALS TO BE HOUSED AT FACI LI TI ES
THAT ARE DESI GNATED AS AN MAL SANCTUARIES, THE CIRCU T COURT
PROPERLY CONCLUDED THAT THE LAWSHOULD BE APPLI ED PROSPECTI VELY AND
THAT THE CASE SHOULD NOT BE REMANDED TO THE BOARD OF APPEALS FOR
CONSI DERATI ON UNDER THE CURRENT ANl MAL CONTROL LAW

Facts: Appellants, Colleen Layton and Scott Robbi ns, operated
a wildlife refuge and sanctuary (Frisky’s WIldlife and Primte
Sanctuary, Inc.). It functions as an animal rehabilitation center
and primate sanctuary, whose activities include care and
rehabilitation of wildlife that have been injured or orphaned; and,
primates that conme froml aboratories, sanctuaries. Appellants were
i ssued a notice for violating a zoning regulation by operating a
charitable and philanthropic institution wthout a special
exception by the Howard County Departnment of Planning and Zoni ng.
Appel l ants petitioned for a Special Exception for a Charitable and
Philanthropic Institution for an existing wildlife rehabilitation
center and primate sanctuary and were granted perm ssion to operate
as an animal rehabilitation center on the property, but the request
for an exception to operate a primate or other wildlife sanctuary
was denied. This action allowed appellants to qualify and obtain

an exhibitor’'s permt. The matter proceeded to the Board of
Appeal s, which was concerned whether the acquisition of the
exhibitor’s permt wuld, in effect, change the nature of

appel l ants’ requests fromthat of a sanctuary. Appellant obtained
a license to conply with the provision of the Howard County Code,
allowing themto exhibit animals at the Center. During the course
of the hearings, the board determ ned that appellant’s primry
function was a sanctuary and rehabilitation center for animls,
rather than a facility for displaying animals as an exhibitor
Appel lants failed to provide sufficient evidence, thus the
exenption for exhibits in the Howard County Code does not apply.
Appel l ants did not request approval as a wildlife or exotic ani nmal
exhi bitor. Appellants appeal ed, contending that this Court rmnust
remand the case to the Howard County Board of Appeals wth
instructions to apply the aninmal control |aw passed four nonths
after the Board of Appeals rendered its decision in this case.

Hel d: Affirnmed. Al though the current animal control |[|aw
becanme effective four nonths after the decision, there was no
reason to digress fromthe general rule that statutes are presuned
to operate prospectively. The animal control law is not renedial

-29-



or a zoning law, but a new substantive right to possess wld and
exotic animals for facilities that are designated as aninal
sanctuaries. Wether it should be applied retrospectively is not
properly based upon the rationale relied upon in Mandel and
Holland. Thus, the circuit court did not err by refusing to
remand the case to the Board for consideration under the current
animal control |law. The Board’'s decision relied upon the evidence.
Appel lants failed to present sufficient evidence to convince the
Board that they qualified as an aninmal exhibitor. The Court wl|
not to substitute its judgnent for that of the Board.

Colleen L. Layton et al. v. Howard County Board of Appeals, No.
1715, Septenber Term 2005, decided Cctober 2, 2006. Opinion by
Davi s, J.

* k% %

CRIM NAL LAW- RAPE - JURY | NSTRUCTI ONS - COURT' S RESPONSE TO JURY
QUESTION REGARDING WHETHER PRIOR CONSENT VITIATES CRIM NAL
CHARACTER OF POST PENETRATI ON W THDRAWAL OF CONSENT; BATTLE V.
STATE, 287 NMD. 675 (1980) - QUESTION POSED BY JURY, “IF A FENMALE
CONSENTS TO SEX I NI TIALLY AND, DURI NG THE COURSE OF THE SEX ACT TO
VWH CH SHE CONSENTED, FOR WHATEVER REASON, SHE CHANGES HER M ND AND
THE . . . NMAN CONTINUES UNTIL CLI MAX, DOES THE RESULT CONSTI TUTE
RAPE?” WAS NOT AMBI GUOUS AND THUS REQUI RED A SPECI FI C ANSWER AND.

NOTW THSTANDI NG WEI GHT OF AUTHORI TY TO THE CONTRARY, SHOULD HAVE
BEEN ANSWERED | N THE NEGATIVE UNDER THE COWMON LAW ADOPTED BY
MARYLAND, AND CONTINUES TO BE THE LAW OF THE STATE, UNTIL AND
UNLESS MODI FI ED BY THE GENERAL ASSEMBLY OR THE MARYLAND COURT OF
APPEALS.

Facts: Conpl ai nant, an 18-year-old col | ege student, agreed to
drive 16-year-old appellant and his friend to a party. After
di scovering there was no party, conplainant drove appellant, her
girlfriend and a nmale friend of appellant to a secluded area,
where appellant asked the wonen to get a hotel room exhibited
t hree condons and the two boys snoked marijuana and di scussed sex.
Apparently displeased with the tenor of the conversation, the
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conplainant’s girlfriend asked to be dropped off at the McDonal d’ s
restaurant. The two boys then asked the conplainant to drive to a
secluded area where she agreed to park her car on the street.
After the conplainant agreed to join the two boys in the backseat

of conplainant’s car, appellant asked her, “Can | hit it?”
(Meani ng, can we have sex?) The conplainant consented, stating,
“Yes, as long as you stop when | tell you to.” Wen appellant had

difficulty inserting his penis, he ceased trying five to ten
seconds after she told himto stop, according to her testinony.
During deliberations, the jury sent a note to the trial judge which
read, “If a female consents to sex initially and, during the course
of the sex act to which she consented, for whatever reason, she
changes her mnd and the . . . nman continues until climx, does the
result constitute rape?” The court concluded that the question
was amnbi guous and told the jury to re-read the instructions as to
each el enent and apply the lawto the facts as you find themto be.
Appel I ant was subsequently convicted of first-degree rape.

Hel d: Reversed. Hol ding: The jury’s question was not
anbi guous as the jury sinply wanted to know if it should return a
verdict of gqguilty of rape if the conplainant changed her m nd,
“during the sex act” after initially, giving her consent. The
anbiguity of the question asked in Battle was not present in this
case; there was, therefore, an obligation on the part of the court
to answer the question. Under the common | aw, adopted by Maryl and,
the crinme of rape was defined by the act of penetration. Thus,
once there was penetration, coupled with consent, any continued
coitus against the will of the woman after w thdrawal of consent
constituted a battery, i.e., commobn-|aw assault, but consent prior
to penetration vitiated the crimnal character of the sex act where
there was post-penetration withdrawal of consent. The trial court
therefore erred in not instructing the jury that the answer to the
question was no rape occurred, assumng the jury’'s factual prem se,
inthis case if it found that the conpl ai nant changed her m nd and
wi t hdrew her consent after consenting prior to penetration.

Maouloud Baby v. State of Maryland, No. 225, Septenber Term 2005,
filed Cctober 30, 2006. Qpi ni on by Davis, J.

* k% *
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TAX SALES - FORECLOSURE OF RIGHT OF REDEMPTION - SUBJECT MATTER
JURISDI CTION - MOTI ON TO ALTER OR AMEND ENROLLED JUDGVENT.

Facts: The City of Baltinore, the appellee, acquired title to
several properties through condemati on proceedi ngs i n Sept enber of
2003. Six nonths later, the Gty held its annual Tax Sale and
listed one of the properties for sale. Taxi, LLC, the appellant,
purchased the property at the Tax Sale. The purchase price was
equal to the anmpunt of taxes due and owing on the property at the
time of the condemation proceedings according to the tax
certificate. Taxi subsequently filed a conplaint to forecl ose the
City's right of redenption in the property. The Cty did not
respond to the conplaint. The City's right of redenption was
forecl osed by judgnent of the Crcuit Court for Baltinore Gty in
March of 2005.

In July of 2005, the City filed a notion to vacate judgnment
pursuant to Ml. Code, section 14-845 of the Tax Property Article,
alleging that the tax sale was void ab initio since the taxes
al ready had been di sposed of prior to the sale, thus rendering the
tax certificate invalid and depriving the circuit court of subject
matter jurisdiction to issue the judgnment. The City attached an
affidavit by an attorney in the Cty Solicitor’s office attesting
that all taxes on the property had been paid prior to the tax sale.
The circuit court granted the City's notion and ordered the City to
repay Taxi the sumpaid at the tax sale, without interest, costs,
or attorneys’ fees.

Hel d: Reversed. The Court conmtted legal error by vacating
t he judgnment of foreclosure of right of redenption because | ack of
subject matter jurisdiction was not proved. Absent clear and
convi ncing evidence to the contrary, the certificate of tax sale
was presunptive evidence of the statenent in the certificate that
unpai d taxes remained. An enrolled judgnent of foreclosure of
right of redenption may be vacated for fraud or |ack of subject
matter jurisdiction. No fraud was alleged in this case.
Furthernore, the City did not prove by clear and convincing
evi dence that the property taxes had been paid prior to the tax
sale. The only evidence subnmitted by the City was an affidavit by
a | awyer involved in the condemati on proceedi ng attesting that the
t axes had been “di sposed of”. No proof was offered of any critica
first-level facts: when the taxes were assessed, when they were
pai d, how and by whom they were paid. The City's vague and
concl usory evidence was legally insufficient to prove by clear and
convi nci ng evidence that the taxes had been paid prior to the tax
sal e.

Taxi, LLC v. Mayor and City Council of Baltimore, No. 2023, Sept.
Term 2005, filed Cctober 31, 2006. Opinion by Eyler, Deborah S.,

J * %k %
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dated Cct ober
31, 2006, the following attorney has been suspended, effective
I medi ately, fromthe further practice of lawin this State:

CHRI STOPHER K. VARES

*

By an Order of the Court of Appeals of Maryl and dat ed Novenber
6, 2006, the following attorney has been suspended, effective
i medi ately, fromthe further practice of lawin this State:

PARI S A ARTI S

*

By an OQpinion and Order of the Court of Appeals of Maryland
dat ed Novenber 6, 2006, the follow ng attorney has been disbarred
fromthe further practice of lawin this State:

ANDREW M  STEI NBERG

*

By a Per Curiam Order of the Court of Appeals of Maryland
dated Novenber 13, 2006, the following attorney has been
indefinitely suspended, effective imrediately, from the further
practice of lawin this State:

MARI E ELENA KLARVAN

*

By an Opinion and Order of the Court of Appeals of Maryland
dated Novenber 20, 2006, the following attorney has been
indefinitely suspended from the further practice of law in this
State:

BARRY E. SVEI TZER

*
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