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COURT OF APPEALS

G VIL PROCEDURE - CONSOLI DATION OF CAUSES OF ACTION - MOTION TO
CONSOLI DATE — ABUSE OF DISCRETION — A TRIAL COURT ABUSED | TS
DI SCRETI ON I N DENYI NG A MOTI ON TO CONSOLI DATE A QUL ET TI TLE ACTI ON
WTH TWO OTHER QUI ET TI TLE ACTI ONS DEALI NG W TH THE SAME PARCEL OF
PROPERTY.

REAL PROPERTY — QU ETING TITLE — IF A PARTY HAS A VALID TITLE IN A
PARCEL OF PROPERTY AND IS NOT_ NAMED A DEFENDANT IN AN ACTION TO
QU ET TITLE BY ADVERSE POSSESSI ON I N THAT PROPERTY, THAT PARTY |S
ENTI TLED TO BE A NAMED PARTY IN THE ACTI ON; NOTI CE BY PUBLI CATI ON
MAY NOT SUFFICE AND ANY SUBSEQUENT DEFAULT JUDGVENT M GHT BE
| NVALI D.

Facts: On July 3, 1997, M. Jenkins filed a conplaint to quiet
title in the Grcuit Court for Prince George’'s County for a
property he clained to own by adverse possession. Jenkins naned
the follow ng as defendants in that conplaint: the successors and
assigns of Fillnore Beall and James C. Rogers, trustees; the heirs,
successors, personal representatives, devisees and assigns of
Franci s Shanabr ook; and any and all persons clainmng aninterest in
the specified property. Jenkins did not nane the Cty of College
Park (the City) as a party. Jenkins asserted that the whereabouts
of the defendants named in the suit were unknown and that no ot her
persons clainmed a right to the property. Jenkins then served
process by publication and, after no response was filed, a default
judgnent was entered on Decenber 10, 1997.

Jenkins filed a second conplaint to quiet title in the
Circuit Court for Prince Ceorge’s County on April 17, 1998
concerning a parcel of property contiguous to the parcel subject to
the 1997 action. The City was not nanmed as a defendant. Jenki ns
again clainmed title through adverse possession and he named the
sane defendants as in his 1997 action. After receiving no response
to Jenkins's service by publication within the appropriate tine
period, a default judgnment was entered on May 13, 1998. The parcels
of property involved in these two conplaints are | ocated adjacent
to property that Jenkins had previously acquired by deed.

The City disputes Jenkins's assertions regarding title in the
property. The City alleges that the parcels involved in this case
overlap with the railway right of way owned by the City. The Cty
all egedly acquired its interest in the property by quitclaimdeed
from The Bank of New York which was recorded on April 21, 1997,
prior to Jenkins filing any conplaint to quiet title. The ful
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record of conveying instrunments of this alleged chain of title are
absent from the record in this case. The City alleges, however,
that a problem occurred within title lines of the property when
Franci s Shanabr ook, who previ ously owned both properties, conveyed
a parcel of property to both Horace MIler and the Col unbia and
Maryl and Rai | way.

On June 15, 2001, the City filed a Motion to Intervene and to
Amend Judgnent in both of Jenkins's quiet title actions. Al ong
with this intervention request, the Cty argued that all three
actions be consolidated. The Crcuit Court consolidated the two
actions initiated by Jenkins but denied the notion to consolidate
Jenkins's actions with the one initiated by the Cty. The tria
court also denied the Cty's notion to intervene and anend
judgnment, stating that they were untinely.

Hel d: The Court of Appeals held that the trial court abused
its discretion in denying the Cty's notion to consolidate its
quiet title action wwth the two actions filed by Jenkins as al
three actions m ght involve the sane parcel of property. The Court
of Appeal s vacated the trial court’s denial of the CGity’'s notionto
consolidate and notion to intervene because the record was silent
as to pertinent facts necessary for the proper exam nation of those
| ssues. Because of the inconplete record before it, the Court of
Appeal s did not reach the specific questions presented on appeal.
It did, however, state that if the Cty has valid title to the
property and was entitled to be naned a defendant to Jenkins's
quiet title actions pursuant to 8§ 14-108 of the Real Property
Article, then Jenkins's affidavits causing the trial court to
order notice by publication, and the subsequentl|y obtai ned default
judgnents in his favor, may have been invalid. The Court of Appeals
directed the trier of fact to resolve these and other issues
involving the chain of title of the property on remand.

Jenkins v. City of College Park, No. 37, Septenber Term 2003
filed Decenber 19, 2003. Opinion by Cathell, J.
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CRIM NAL LAW - JURY COVMUNI CATI ONS

Facts: After pleading guilty on several counts of robbery,
petitioner, while awaiting sentencing, allegedly solicitedafellow
cellmate to have the judge and the prosecutor in his case killed.
The cellmate disclosed the arrangenents to the authorities and
petitioner was charged by crimnal information wth two counts of
solicitation to commt nurder. Nei ther count identified the
victim and t hroughout thetrial there were different references as
to which victinms the counts of solicitation applied to. During
trial, four notes were received fromthe jury, the third of which,
asked for a definition of solicitation. The note appeared in the
record and was | abel ed as a court exhibit yet the record reveal ed
no nention of or response to it. It was not time-stanped and
counsel were unaware of it until after the verdict had been taken,
sentence had been i nposed, and appel |l ate counsel discovered it in
the record. The jury returned a guilty verdict on both counts and
t he judge i nposed sentences for two counts of solicitation, one as
to the judge and the other as to the prosecutor. After
pronouncenent of the sentence, defense counsel advised that the two
solicitations related only to the judge. The trial judge then
corrected the sentences to refer only to the judge and not to the
prosecutor. Petitioner appealed to the Court of Special Appeals,
conpl aining that the crimnal information was defective because it
failed to name the victinms and was confusing and that the court
erred in receiving a note fromthe jury without disclosing it to
counsel or petitioner. The Court of Special Appeals held that the
first conplaint was not preserved for appellate review and that
with respect to the jury note, because the record was silent, that
petitioner failed to establish that error had been conmmtted.

Hel d: Reversed. Counsel nust be informed of jury
comruni cations and the State nmust show that error regarding jury
comruni cati ons was harm ess beyond a reasonabl e doubt. A silent
record cannot support a harm ess error anal ysis because the record
must affirmatively showthat the comuni cation (or response or | ack
of response) was not prejudicial. Inthis case, the note, which was
clear to have been received and to which petitioner was not
i nformed of, asked for a definition of solicitation, which was not
a collateral or peripheral issue.

Denicolis v. State, No.4 Septenber Term 2003, filed Decenber 10,
2003. Opinion by WIlner, J.
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FAM LY LAW- CH LD - CUSTODY- CONDI TI ONS ON CUSTODY- THI RD PARTY
VI SI TATI ON

Facts: Petitioner Deborah Frase, was the nother of three
chil dren when she was incarcerated in the Tal bot County Detention
Center. During her incarceration, Ms. Frase’s son, Brett M chael,
was cared for by M. and Ms. Barnhart. After serving ei ght weeks
in prison, Frase was rel eased and sought to regain custody of her
children. Soon after, the Barnharts filed a conplaint for custody
of Brett Mchael. Frase filed a pro se answer and countercl ai mfor
cust ody. After contacting a nunmber of |egal service agencies,
Frase was unabl e to obtain counsel. After an evidentiary hearing
before a master, Frase was awarded custody of Brett provided that
she apply for and obtain housing at a shelter, that she grant the
Barnhart’s weekend visitationwith Brett, and that she cooperate in
further review hearings. Frase, claimng that her right to
counsel had been denied, filed exceptions conplaining about the
conditions attached to the custody award. The Circuit Court for
Carol i ne County however, permtted the visitation, interpretingit
as “sibling” visitation rather than third-party visitation.
Furthernore, the Circuit Court only required Frase to apply for
housi ng at the shelter. Frase filed an enmergency notion to have
t he conditions attached to the custody order stricken arguing that:
the conditions violated her fundanental right to direct the care
and upbringi ng of her children, the master shoul d have been recused
due to a previously undisclosed conflict, that she had been
unfairly deni ed | egal representation, and that any further hearings
be postponed due to her pending pregnancy. The Circuit Court
deni ed t he request for postponenent but nade no express rulings on
the other requests included in the energency notion. Frase filed
an appeal from that order and the Court of Appeals granted
certiorari prior to any proceedings in the Court of Special
Appeal s.

Hel d: Reversed. An order declining to strike conditions on
cust ody does constitute an order that deprives a parent of part of
the care and custody of the child and is therefore immediately
appeal abl e under CJP 812-303(3)(x). After making a finding of
fitness and awardi ng custody to a parent, the trial court coul d not
i mpose conditions on custody such as requiring the parent to nove
to a particular place or awarding third-party visitation with the
child, in opposition of that parent’s w shes. Because the
conditions on custody were ordered to be vacated, the issues of
recusal and right to court-appointed counsel were rendered noot.
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Frase v. Barnhart, No. 6, Sept. Term2003, fil ed Decenber 11, 2003.
Opi nion by Wl ner, J.

* k%

UTITLIES - ELECTRICI TY —SERVI CE AREAS; COVPETI T1 ON —MODI FI CATI ON
OF EXISTING ELECTRICAL SERVICE AREA TERRITORIES BECAUSE OF
ANNEXATION IS ALLOANED ONLY ITF THE PUBLIC SERVICE COWM SSI ON OF
MARYLAND FINDS THAT SUCH A MDD FICATION IS IN THE “PUBLIC
| NTEREST. ”

Facts: On March 5, 2001, pursuant to Md. Code (1998), § 7-
210(d) of the Public Utility Conpanies Article, the Town of Easton
(“Easton”) filed a petition seeking authority from the Public
Servi ce Commi ssi on of Maryl and (“ Comm ssion”) to exclusively supply
electricity to an area Easton had annexed in 1993. The 217.1 acres
of land annexed is currently being devel oped into a subdivision.
At the tinme of the annexation in 1993, portions of the area in
guestion were situated in the electric service areas of two
el ectric conpanies: the Easton Uilities Commission, which is
Easton’s nunicipal electric wutility, and Choptank Electric
Cooperative, Inc. (“Choptank”).

In a 1966 Order by the Commi ssion, the electrical service
areas of Tal bot County were demarked, including those of Choptank
and the Easton Utilities Comm ssion. Pursuant to this 1966 Order,
approxi mately 90% of the 217.1 acres annexed by Easton was | ocat ed
wi thin Choptank’s electrical service territory boundari es.

Easton gave various reasons in its 2001 petition to the
Commi ssion as to why the electrical service boundaries affecting
the annexed area should be nodified. On January 18, 2002, a
Proposed Order of the Hearing Exam ner was issued, an O der that
analyzed the Comm ssion’s practices with respect to electric
service area di sputes. The Hearing Exam ner found that the service
areas established by the Conm ssion in the 1966 Order should only
be nodified if such an action would be “in the public interest.”
The Hearing Exam ner found that Easton had not sufficiently shown
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that a change in the electrical service area boundaries would be in
the public interest and recommended denial of Easton’s request.

On February 11, 2002, Easton noted an “appeal” from the
Hearing Exam ner’s Proposed O der. After consideration on this
“appeal ,” the Conm ssion adopted the Proposed Order. Easton then
appealed to the Crcuit Court for Talbot County. By a judgnent
dated January 14, 2003, Judge Horne, sitting for the Grcuit Court
of Tal bot County, affirmed the Comm ssion’s Oder. Thereafter
Easton appealed the CGrcuit Court’s judgnment to the Court of
Speci al Appeals. Prior to consideration by the Court of Speci al
Appeal s, the Court of Appeals issued a Wit of Certiorari

Hel d: The Court of Appeals held that Easton nust abide by the
deci sion of the Comm ssion and not extend its electrical service
area beyond that allocated to it by the Conm ssion wthout the
Comm ssion’ s approval. The Court found no conpelling reason to
find that the Commssion’s decision regarding the territorial
service areas of the annexed | and was erroneous under the limted
standard of review that the Court has over Conm ssion deci sions.
Because the Commission did not find that the nodification of
exi sting service areas was inthe “public interest,” as is required
under § 7-210(d) of the Public UWility Conpanies Article, the Court
hel d that Choptank shall retain its present territorial service
area within the 217.1 acres of annexed | and.

The Court of Appeals further held that the Comm ssion’s
decision to nmmintain the electrical service boundaries as
establ i shed by the 1966 Order does not viol ate the Equal Protection
rights of future residents of the subdivision, nor does there exi st
any fundanental right for these residents to receive electrica
service exclusively fromEaston or fromany specific provider for
that matter. The Court found that Choptank has |awfully been
granted the right to serve a mpjority of the annexed area, and this
includes the right to provide electrical service to those Easton
residents who reside within Choptank’s service area boundari es.

Town of Easton v. Public Service Comm ssion of Maryland. No. 28,
Sept enber Term 2003, fil ed Decenber 19, 2003. Opinion by Cathell,
J.
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COURT OF SPECIAL APPEALS

ADM NI STRATIVE LAW - EXHAUSTION OF ADM NI STRATIVE REMEDIES -
PRI SONER LI T1 GATI ON ACT - PUBLI C | NFORVATI ON ACT.

Facts: Appellant, R chard L. Massey, Jr., an inmate in the
custody of the Division of Correction (“DOC’) of the Departnent of
Public Safety and Correctional Services, filed a pro se “Conpl ai nt
Under [the] Public Information Act and Request For Expedited
Hearing” in the Circuit Court for Allegany County. The conplaint
all eged that the warden of Massey's facility, appellee, Jon P.
Galley, failed to respond to a nunber of Massey’'s Maryl and Public
Information Act (“MPIA’) requests to inspect certain documents
purportedly in the possession of the DOC. These requests sought
i nspection of docunents pertaining to WCI’'s health services,
comm ssary, and photocopiers. 1In response, Warden Gall ey noved to
di sm ss Massey’s conplaint on the ground that Massey had failed to
exhaust his admnistrative renedies before filing suit in the
circuit court. Granting that notion on the ground advanced by
Warden Galley, the circuit court dism ssed Massey' s conpl ai nt.

Hel d: Judgnent  Affirned. The <circuit court properly
di sm ssed Massey’'s suit because he failed to exhaust his
adm ni strative renedi es, as required by the Prisoner Litigation Act
(“PLA").

The MPI A provides that a person does not need to exhaust
adm ni strative remedi es under the MPI A before filing suit in the

circuit court. Nevertheless, the PLA creates a statutory schene
for civil actions brought by prisoners, which are defined as any
“legal action[s] seeking noney danages, injunctive relief,
declaratory relief, or any appeal filed in any court in the State
that relates to or involves a prisoner’s conditions of
confinenent.” And under the PLA, “[a] prisoner may not naintain a
civil action wuntil the prisoner has fully exhausted al

adm ni strative renedi es for resol ving the conplaint or grievance.”

In this case, Mssey, an inmate, has a grievance agai nst
Warden Galley, an official of the DCC Moreover, he seeks to
i nspect docunents that relate to the conditions of his confinenent,
i ncl udi ng docunents pertaining to the prison’s health services,
comm ssary, and photocopiers. Hi s claimtherefore falls within the
purview of the PLA as it relates to his “conditions of
confinement.” Consequently, under the PLA, Massey was required to
first exhaust adm nistrative renedies before filing suit in the
circuit court.
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Richard L. Massey, Jr. v. Jon P. Galley, No. 2147, Septenber Term
2002, filed Decenber 30, 2003. Opinion by Krauser, J.

* k%

ClVIL PROCEDURE - SUWARY JUDGQVENT - NMD. CODE (1999 REPL. VA..,
2003 SUPP.), CORPS. & ASS' NS (C.A.) 88 9-101 ET SEQ., 9-603 TO 9-
612; STRICKLER ENG’G CORP., 210 NMD. 93 (1956); C. A. 88 3-102 TO 3-
103, 3-202 TO 3-213; ASH v. CITIZENS BUILDING AND LOAN ASS’N OF
MONTGOMERY COUNTY, INC., 225 ND. 395 (1961): CIRCU T COURT S GRANT
OF SUWARY JUDGVENT WAS | MPROPER WHEN GENUI NE DI SPUTES OF MATERI AL
FACTS EXI STED | N COVPETI NG AFFI DAVI TS FI LED BY THE PARTI ES: VWHEN AN
OBJECTI NG STOCKHOLDER CHOSE TO PURSUE AN EQUI TABLE REMEDY
SUBSEQUENT TO MERGER, CIRCUI T COURT' S GRANT OF SUVVARY JUDGVENT WAS
PROPER BECAUSE OBJECTI NG STOCKHOLDER' S COVPLAI NT FAI LED TO PROPERLY
PLEAD ANY ALLEGATI ON OF VWVRONGDAO NG ON THE PART OF THE CORPORATI ON
OR I TS D RECTORS DURI NG THE MERGER

Facts: Appellant Richard T. Ross and appellee Philip
Savopoul os fornmed a partnership — Inwod Associates — in 1986.
Ross and Savopoul os were al so sharehol ders and served as directors
and officers of appellee American Iron Wrks, Inc. (AW, which was
involved in the business of netal products fabrication and
installation. Upon formation, |Inwod Associates acquired severa
pi eces of real property and equi pnment and executed a Commerci a
Lease for one of its properties with AIW

In [ate 1995, Ross was renoved as an officer and director
from AW by Savopoul os and other Al W sharehol ders. I n January
1996, Ross and Savopoul os were unable to reach an agreenent on
the paynent of past due anobunts on a property owned by | nwood
Associates. Only after forecl osure proceedi ngs were commenced in
February 1996 did Ross, Savopoul os, and |Inwood Associ ates reach
an agreenment with the bank to pay off the entire anount of the
| oan.

-10-



I n August 1999, the Board of Directors of Al Wapproved a cash
for stock merger between AIW and AIW Holdings, Inc., a Delaware

corporation. In Septenber 1999, the sharehol ders approved the
merger by a two-thirds vote. Wile Savopoulos voted in favor of
the merger, Ross voted against it and, to no avail, objected to

the merger at the shareholders’ neeting. Under the terns of the
Mer ger Agreenent approved by the sharehol ders, any owner of capital
stock was entitled to $2,583. 33 per share. Thus, Ross, the owner
of 670 shares of capital stock, was entitled to a total of
$679,499.10 for his shares. The Merger Agreenent additionally
provi ded that stockhol ders receiving conpensati on woul d be paid in
ten equal installnents over ten years without interest.

On August 27, 2001, Ross filed an action against Savopoul os
and | nwood Associ ates requesting that the partnership be dissol ved
and its assets be distributed accordingly. On the sane day, Ross
also filed a conplaint against AIW challenging the terns of the
Mer ger Agreenent regardi ng the ten-year payout of his conpensation
and requested that he receive imedi ate paynent of the full val ue
of his shares. The two cases were consolidated and specially
assigned to the trial judge. After the parties filed respective
notions for sunmmary judgnent, the trial judge, w thout stating any
grounds, granted sumrary judgnent in favor of Savopoul os, | nwood
Associ ates, and AIW By virtue of his grant of sunmary judgnent,
the trial judge di ssol ved | nwood Associ ates in Savopoul os’s favor.

Hel d: The trial judge’'s failure to state any basis for a
grant of sunmary judgment is not reversible per se but requires a
reviewing court, in its discretion, to analyze each count of the
conplaint to determ ne whether there exists “a legally correct and
factually sufficient basis” for a grant of sunmary judgnent on one

or all of the counts. Magee v. Dansources Technical Svcs., Inc.,
137 Mi. App. 527, 548 (2001).

Section 9-603(a) of the Corporations and Associ ations article
permts a judicial dissolution of a partnership upon a show ng,
inter alia, that the carrying on of partnership affairs is not
reasonably practicable due to one partner’s wongful or nore
cul pabl e conduct. The partner who has not wongfully dissolved the
partnership is pernmitted to wind up the partnership’s affairs and
receive the full value of his or her portion of the partnership
assets. M. Code (1999 Repl. Vol., 2003 Supp.), Corps. & Ass’'ns
(CA), 8 9-608. By granting sunmary judgment in Savopoul 0s’s
favor, the trial judge necessarily inplied that Ross’s conduct was
nore wongful than Savopoul os’s conduct. However, both parties
filed conpeting affidavits that contained all egati ons and counter -
al l egations of wongful conduct and denonstrated several genuine
di sputes of material fact. For this reason, the trial judge’'s

-11-



inplication that Savopoulos’s affidavit was nore credible than
Ross’s on the issue of which partner had wongfully dissolved the
partnership was i nproper. |f conpeting affidavits denonstrate the
exi stence of genuine disputes of material fact, then the tria
court is obligated to deny summary judgnent. Stickler Eng’g Corp.
v. Seminar, Inc., 210 M. 93, 100 (1956). Therefore, the trial
judge erred in granting sunmary judgnent in favor of Savopoul os and
| nnood Associ at es.

St ockhol ders who object to a nerger of two corporations are
entitled to certain rights under C.A 88 3-202 to 3-213. 1In order
to preserve those rights and renedi es, the objecting stockhol der is
required to strictly adhere to the procedures in 88 3-203(a)(1)-(3)
and 3-208(a). The failure to neet any one of the requirenents of
the statutes precludes any renedy under the objecting stockhol ders
st at ut es. Ash v. Citizens Building and Loan Ass’n of Montgomery
County, Inc., 225 M. 395, 401-402 (1961). However, in limted
circunstances, an action in equity my be available to the
obj ecting stockholder if the conplaint properly pleads allegations
of fraud or other wongful conduct on the part of the majority
during the nerger. Homer v. Crown Cork and Seal Co., 155 Ml. 66,
85-86 (1927). Here, Ross filed a witten objection, voted agai nst
the nerger, and nade a tinely demand for paynment on AIW See C A
88 3-203(a)(1)-(3). There was no dispute, however, that Ross
failed to tinely file a petition for appraisal wth the State
Depart ment of Assessnents and Taxation as required by C. A § 3-208.
As a result, his statutory renedies are foreclosed. Ross’ s
conplaint requests an equitable remedy of the full value of his
shares. Yet, his conplaint fails to plead any all egati ons of fraud
or wrongful conduct on the part of the majority. Ross’s failure
to properly plead any such al | egati ons denonstrates that no genui ne
dispute as to a material fact exists on this issue. Thus, the
trial court did not err in granting sunmary judgnent in favor of
Al W

Richard T. Ross v. Anrerican Iron Wrks, et al., No. 2611, Septenber

Term 2002, deci ded Cctober 30, 2003. Qpi ni on by Davis, J.

* k%
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CONSTI TUTI ONAL LAW — RIGHT TO SPEEDY TRI AL — NI NETEEN- MONTH DELAY
WAS OF CONSTI TUTI ONAL DI MENSI ON, BUT DEFENDANT WAS NOT ENTI TLED TO
DI SM SSAL.

EVI DENCE — RELEVANCE — EFFECT OF EVI DENCE OF PRIOR CRIM NAL TRI AL
ON SAME CHARGE — NO AUTOVATIC ENTITLEMENT TO M STRIAL VWHEN JURY
HEARS EVI DENCE OF PRI OR TRIAL.

CRIM NAL PROCEDURE — SEARCH AND SEIZURE - SEARCH WARRANTS -
JURI SDI CTI1 ON — PRESENCE OF FEDERAL MARSHALS MADE SEARCH LAWFUL.
CRIM NAL PROCEDURE — SENTENCI NG — RUNNI NG SENTENCE FOR HANDGUN
CONVI CTI ON_ CONSECUTI VE _TO SENTENCE FOR SECOND DEGREE MJURDER
CONSTI TUTED | LLEGAL ENHANCEMENT OF SENTENCE

Facts: Makea Stewart, Keith Brown’s pregnant girlfriend, was
found dead in an all eyway off the Gwnns Falls Parkway in Baltinore
on Septenber 10, 1995. She had been shot eight tines. After
Stewart was shot, a witness saw an African-Anerican nale run from
the scene and drive away in a two-door Mazda wth a faulty nuffler.
Brown owned a car that nmatched this description. Pol i ce seized
fromBrown’s car a gun that tests showed fired the bullets that
killed Stewart. Stewart’s blood and tissue, along with Brown’s
fingerprints, were also found on Brown’s gun. Stewart’s pager was
found near her body; phone records showed that a call had been nade
to that pager from Brown’s cell phone about one-half hour before
the nurder.

Brown was tried in the Grcuit Court for Baltinore Cty.
Brown’s defense was that, out of jealousy, his wife had killed
Stewart with his gun. Brown’s wife testified that Brown had told
her that he killed Ms. Stewart. Brown was convicted of first
degree nmurder and use of a handgun in the comm ssion of a felony.
He was sentenced to life without the possibility of parole for
murder and five years without parole for the unlawful use of a
handgun to run with the Iife sentence.

The convictions were overturned in 2000 by the Court of
Appeals. The Court held that Brown’s wife's testinony that Brown
confessed to her that he killed Stewart was a privileged
comruni cati on pursuant to section 9-105 of the Courts and Judi ci al
Proceedings Article of the Annotated Code of Mryland and was
therefore inadm ssible. The Court’s mandate reversing the
conviction was filed on July 30, 2000.

Brown’s second trial began nineteen nonths l|ater on
February 11, 2002. The mmjor differences between the two trials
were that, during the second trial, Browmm’s wife did not testify
regardi ng Brown’ s confessi on; Brown’ s vi deot aped testinony fromthe
first trial was introduced by the State; Brown did not testify; and

-13-



bul l ets and bul |l et casings found at the scene were not available to

be introduced into evidence. At the second trial, Brown was
convicted of second degree murder and use of a handgun in the
conm ssion of a felony. He was sentenced to thirty years for

second degree murder and five years without the possibility of
parol e for the handgun conviction to run consecutive to the nurder
sent ence.

On appeal, Brown argued that the nineteen-nonth del ay between
the date of the Court of Appeals’ decision and his second tria
violated his right to a speedy trial; that the trial judge should
have granted his notion for a mstrial because the jurors |earned
at the second trial that there had been a prior trial; the trial
court should have suppressed evidence uncovered as a result of a
search warrant executed by police officers in a venue where they
had no jurisdiction; the trial judge erred in allowng the
prosecution to a play a videotape of Brown’s testinony fromthe
first trial; and the trial judge erroneously enhanced Brown’s
sentence for the handgun conviction by nmeking the sentence
consecutive to the second degree nurder sentence, rather than
concurrent.

Hel d: The ni neteen-nont h del ay between the Court of Appeal s’
mandate and Brown’s second trial was of constitutional dinension,
but weighing the four Barker v. Wwingo, 407 U.S. 514 (1972),
factors, especially Brown’s failure to show that his defense was
prejudi ced by the del ay, the Court concl uded that appel | ant was not
entitled to a dismssal of the case. Brown failed to showthat his
def ense was prejudiced by the del ay.

Brown’ s argunents regarding the denial of his mstrial notion
incorrectly assunme that a crimnal defendant is entitled to a
mstrial any tinme the jury | earns that the defendant has previously
stood trial for the sane offense. The distinction between evidence
that the defendant had previously been tried for the sane crinme and
evi dence that he had been convicted was deened to be crucial
Rainville v. State, 325 M. 398 (1992), relied on by Brown, was
di sti ngui shed on the ground that the defendant in Rainville was
prejudi ced by evidence of other crinmes, which he (allegedly) had
commtted. No such evidence was introduced agai nst Brown.

The presence of the federal marshals in Baltinore County when
Baltinmore City police officers executed a valid search warrant nmade
t he sei zure | awf ul

The Court rejected appellant’s contention that because his

testinony in the first trial was conpelled by his wfe's
i nadm ssi ble testinony, the Court erred in allowing the jury to
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consider appellant’s prior testinony. Relying on Michigan v.
Armentero, 384 N.W 2d 98 (Mch. App. 1986), the Court held that
the evidence that inpelled Brown's testinony (i.e., his wife's
testinmony that he had confessed to Stewart’s nurder) did not
infringe upon basic constitutional values and therefore his
testinonial response to his wife's testinony was not conpell ed.

Runni ng the sentence for the handgun charge consecutive to the
second degree nurder sentence constituted an illegal enhancenent of
sentence i nasnuch as initially the sentence was to run concurrently
with the sentence for nurder

Keith Al exander Brown v. State of Maryland, No. 617, Septenber
Term 2002, filed Decenber 8, 2003. Opinion by Sal non, J.

* k%

CONSTI TUTI ONAL LAW- SELF-1 NCRI M NATI ON - MOTHER COULD | NVOKE FI FTH
AMENDMENT PRI VI LEGE, W THOUT BEI NG I N CONTEMPT, WHEN DECLI NI NG TO
ANSVWER WHEN ASKED WHERE SHE WAS VWHEN SHE LAST SAW HER SON

Facts: Ariel G, who was born on January 28, 1991, is the son
of Teresa Brock and, on Septenber 18, 2000, was found to be a child
i n need of assistance by the Grcuit Court for Baltinore City. He
was placed in the custody of the Baltinore City Departnent of
Soci al Services (BCDSS), who put himin a Carroll County foster
hone.

On January 9, 2001, Ariel G left the foster honme w thout
perm ssion. Police could not |ocate Ariel’s nother and, therefore,
cane to believe that Ms. Brock had absconded with Ariel.

Ms. Brock had been charged in the Circuit Court for Baltinore
City with constructive contenpt for other (unrelated) m sconduct
involving Ariel. A hearing was held to di scover the whereabouts of
Ariel. Ms. Brock objected to the hearing, on the ground that
neither she nor her counsel had received adequate notice of the
hearing. During the hearing, when Ms. Brock was asked whet her she

-15-



knew t he whereabouts of Ariel, she declined to answer the question
on Fifth Amendnent grounds. The court imediately found her in
contenpt and ordered her toremaininjail until she purged herself
by revealing the whereabouts of Ariel. No appeal was filed from
this August 6, 2001, order.

On January 16, 2002, a purge review hearing was hel d and, when
she refused again to answer the question as to Ariel’s whereabouts,
Ms. Brock was inprisoned again.

Duri ng another purge review hearing, on June 5, 2002, M.
Brock was asked if she knew the whereabouts of Ariel, and she
responded that she did not because she had not seen him for ten
nmont hs. Wen asked where she was when she saw hi mten nont hs ago,
Ms. Brock refused to answer on Fifth Anendnent grounds because she
had pending crimnal charges in Carroll County for allegedly
absconding with Ariel fromthe foster home. The court ruled that
Ms. Brock had not purged herself and, therefore, was to return to
jail. Awitten order was i ssued on June 26, 2002, fromwhich M.
Brock appeal ed.

Anot her purge review hearing was hel d on Septenber 26, 2002,
at which Ms. Brock again refused to divul ge Ariel’s whereabouts and
was therefore found to be in contenpt. M. Brock did not appeal
this order.

After Septenber 29, 2002, Ariel G was |located and placed with
relatives. Ms. Brock was released from custody on the contenpt
char ges.

Hel d: Reversed. The Court of Special Appeals first held that
t he appeal of the June 26, 2002, order was tinely fil ed because it
was filed within thirty days of the order.

The Court of Special Appeals also held that, because Ms. Brock
faced charges of absconding with Ariel G from foster care in
Carroll County, she had a Fifth Amendnment right to decline to
answer the question about Ariel’s whereabouts. Therefore, the
Crcuit Court for Baltinore Gty erred when it found Ms. Brock in
contenpt for not answering that question.

Because the Court of Special Appeals held that the contenpt
finding was in error, it did not need to reach the final question
of whether the circuit court failed to follow the requirenments of
the Maryland Rules prior to entering a contenpt finding.

Inre: Ariel G, No. 1570, Septenber Term 2002, fil ed Decenber 10,
2003. Opinion by Sal non, J.
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CRIM NAL LAW - BREAKING AND ENTERI NG CONSTRUCTI VE BREAKI NG
DI SCOVERY VI OLATI ON; PROBABLE CAUSE; MOTI ON TO SUPPRESS.

Facts: In Septenber 2002, Sanuel Marcel Holl and, appellant,
was convicted of first degree burglary, attenpted robbery, and
attenpted theft under five hundred dollars after a bench trial in
the Crcuit Court for Caroline County.

On March 3, 2002, eighty-one year old Janmes WIlliam Carter
visited a nearby convenience store. Upon returning to his hone,
Carter closed the screen door but did not lock it. He also |eft
t he wooden door to his hone ajar, about twelve to fourteen inches.
After Carter sat down to watch tel evision, he heard a knock at the
door. Thinking that it was one of the nei ghborhood boys, Carter
responded, “cone in.” At that point, appellant opened the screen
door and stood in the area between the wooden door and the screen
door.

Appel | ant nmade several demands for Carter’s noney but Carter
refused to conply. Instead, he called for his roommate, Edward
Tayl or. Just as Taylor entered from the back room appell ant
turned around, opened the screen door, and fled. Al though Carter
did not know whether the suspect had a gun, he thought he had
“sonet hi ng.”

During the investigation, Carter described his assailant as
wearing a fur l|ined hooded jacket, which partially blocked the
assailant’s face. Taylor and Carter were unable to identify
appellant in a photo array. However, shortly after the incident,
Tayl or saw appel | ant i n the nei ghborhood, and recogni zed hi mas t he
assai |l ant based on appellant’s “lazy” wal k. Both Taylor and Carter
identified appellant at trial. During the investigation, the
police conducted a search of appellant’s hone and recovered a
jacket with a fur hood that matched the description of the jacket
worn by the suspect.
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Patrol man Daniel Franklin testified that when he served
appellant with the arrest warrant, appellant said, “assault, |
didn’'t assault that man.” Appellant’s counsel noved to strike this
statenent, claimng the State failed to disclose it in discovery,
but the court denied the notion to strike.

At trial, appellant’s |lawer noved for acquittal as to the
burglary charge, claimng that there was insufficient evidence of
a breaking to support a burglary conviction.

Hel d: Judgnent reversed as to the burglary conviction but
affirmed in all other respects. The Court held that there was
i nsufficient evidence to support a conviction for burglary, whether
based on an actual or constructive break. The Court recognized
that there is no actual breaking when a person enters with the
consent of the owner. Therefore, appellant’s entrance was not
trespassory, because Carter told appellant to “Cone in.”
Additionally, the Court noted that the evidence did not show that
appel l ant gained entry by artifice, fraud, or threats, so as to
constitute a constructive breaking. For exanple, he did not fail
to respond to an inquiry, nor did he provide false information at
t he door. Rat her, he nerely knocked and was silent. The Court
declined to find that appellant’s sil ence when he knocked anount ed
to the kind of trickery that would support a finding of a
constructive breaking.

The Court was al so satisfied that the trial court did not err
inadmtting appellant’ s statenent, even though it was not produced
in discovery. The Court noted that the trial court found that the
statenment was made to appel | ant’ s not her, who happened to be in the
presence of a State agent, and a statement nade to a non-state
agent is not wthin the scope of Maryland Rule 4-263(b)(2).

Alternatively, appellant argued that his statenment was
excul patory and therefore should have been discl osed even w t hout
his request, pursuant to Maryland Rule 4-263(a)(1). The Court was
satisfied with the trial court’s determnation that appellant’s
statement was an admission of his involvenent in the Carter
burglary, and therefore the statenent was not excul patory.

Sanmuel Marcel Holland v. State of Maryland, No. 2045, Septenber
Term 2002, filed Decenber 23, 2003.
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EVI DENCE - EXPERT TESTI MONY; MARYLAND RULE 5-702; TRIAL JUDGE
PROPERLY DENI ED MOTI ON 1N LIMINE MADE TO PREVENT ORTHOPAEDI ST FROM
RENDERI NG OPI NI ON THAT SLIP AND FALL I N APPELLANT’ S RESTROOM ON
AUGUST 1, 1998 WAS THE CAUSE OF ERECTI LE DYSFUNCTI ON, DESPI TE THE
FACT THAT APPELLEE WAS REFERRED BY ORTHOPAEDI ST TO UROLOG ST WHO
CONCLUDED, I N NOVEMBER 2000, THAT ANY ONE OF FIVE POSSIBLE
CONDI TI ONS, I NCLUDI NG | NJURY TO LOAER BACK RESULTI NG FROM FALL,
COULD HAVE CAUSED ERECTI LE DYSFUNCTI ON; FACT OF REFERRAL, FACT THAT
REPORT OF UROLOG ST WAS M SSI NG FROM ORTHOPAEDI ST' S FI LE; AND FACT
THAT ORTHOPAEDI ST DI D NOT CONDUCT TEST TO DETERM NE WHI CH OF FI VE
POSSI BLE CONDI T1 ONS CAUSED APPELLEE' S ERECTI LE DYSFUNCTI ON WERE
MATTERS PROPERLY SUBM TTED TO THE FACT FINDER I N DETERM NI NG THE
VEI GHT OF THE EVI DENCE RATHER THAN THE SUFFI Cl ENCY OF THE EVI DENCE
AS TO CAUSATI ON

Fact s: On March 21, 2000, Jeffrey Bennett, appellee,
suffered a slip and fall accident on a gas station restroomfl oor,
sustaining injuries to his |ower back. Subsequent |y, appellee

filed a negligence claim agai nst appellant Sansun Corporation -
owner of the gas station —in the Grcuit Court for Harford County,
seeki ng damages, in part, for an erectile dysfunction condition,
whi ch he clained recently devel oped as a result of the accident.
A trial was conducted on Decenber 3 and 4, 2002, at which appellee
presented the testinony of an orthopaedic expert wtness, Dr.
Vi ncent Osteria, who testifiedthat appellee’ s erectile dysfunction
resulted from the accident. Appel l ant challenged Dr. Osteria’s
expertise on the grounds that he specialized in orthopaedics and
not in urology and, therefore, l|acked the requisite know edge to
render an opi ni on concerni ng causati on bet ween appel | ee’ s acci dent
and his erectile dysfunction. Additionally, appellant argued that
even if Dr. Osteria qualified as an expert, his testinony failed to
establish causation. The |ower court, however, permtted Dr.
Osteria to testify and the jury returned a verdict in favor of
appel | ee.

Held: Affirmed. Regardless of whether an offered expert
opi ni on establ i shes that a defendant physician did not conport with
the correct standard of care or whether it establishes causation,
it isin the discretion of the trial court to determ ne whether a
testifying expert has the know edge, skill, experience, training,
and education necessary to offer an opinion as a nedical expert in
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the area. Dr. Gsteria s nedical field involves the study of spinal
injury and related synptons of spinal injury, including erectile
dysfunction and, therefore, Dr. Gsteria s opinion was consistent
with his experience and training. Furthernore, Dr. Osteria's
testimony was sufficient to establish causation. Hi's opinion was
not grounded in nere specul ati on or guess but instead was based on
credi bl e nmedi cal sources.

Sansun Corporation t/a Singer Exxon v. Jeffrey G Bennett, No.
2705, Septenber Term 2002, decided Decenber 11, 2003. Opinion by
Davi s, J.

* % %

EVIDENCE - NOLLE PROSEQUI - ADM SSION OF DI SPCSI TI ON OF CRI M NAL
CASE AT SUBSEQUENT ClIVIL TRIAL

Facts: Appellee, Danon Carter, brought a contract claim
agai nst appellant, State Farm Fire & Casualty Co., to recover
i nsurance proceeds following the all eged theft of his autonobile in
Sept enber 2000. After investigating the claim State Farmrefused
to pay the clai munder the insurance policy. Anmong other things,
State Farmcited Carter’s refusal to cooperate when he failed to
provide a stereo faceplate and the key to the vehicle. State Farm
al so questioned the claim because of its inability to find the
store that allegedly sold Carter the stereo equipnent that he
claimed was in the vehicle. In addition, State Farm di scovered
that it had previously insured the same vehicle and had declared it
a total loss followng a nudslide in California;, there were
di screpancies in Carter’s explanation of how he cane to purchase
the vehicle; it had concerns about the inspection of the vehicle;
and Carter refused to produce information to show how he could
afford to pay cash for the vehicle.

A crimnal action was brought against Carter for insurance
fraud. However, the prosecutor entered a nolle prosequi ("“nol
pros”) on the matter. Appel |l ee then sued appellant under his
i nsurance policy, claimng breach of contract.
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Prior to the conmmencenent of the civil jury trial in October
2002, the insurer noved in Iimine to bar appellee fromtestifying
that the crimnal charges had been nol prossed. That notion was

deni ed. Thereafter, Carter was the first wtness. Appel | ant
obj ect ed when Carter’s | awyer asked Carter about the disposition of
the crimnal matter. The objection was overrul ed. Carter then

testified that he was arrested in connection with the theft of his
vehi cl e but the charges were di smssed. The jury found in favor of
Carter, awardi ng hi m danages of $22,749. 18.

Hel d: Judgnent vacated and case remanded for a new trial.

The Court noted that, although there are many cases in
Maryl and concerning the inadm ssibility of crimnal convictions,
the issue of the adm ssibility of a nol pros at a subsequent civil
trial involving the same underlying nmatter had never been litigated
in Mryl and. The Court observed that crimnal convictions are
ordinarily precluded from adm ssion in subsequent civil cases
because of the different standards of proof, different parties,
different rules of evidence, and different purposes for the
i ntroduction of evidence in crimnal as opposed to civil cases.
Additionally, the Court noted that other jurisdictions have barred
the introduction of a nol prosin a related civil proceeding.

The Court adopted the reasoning of the other jurisdictions
that had considered the issue, and concluded that appellant was
prejudi ced by evidence of the nol pros. The issue in the civi
case required the jurors to decide whether State Farm breached the
i nsurance contract when it denied appellee’s claim 1Inthe Court’s
view, evidence of the nol pros could have led the jury to
di sbelieve the insurer’s defense -- that Carter submtted a bogus
claim-- even though the standards of proof differ in crimnal and
civil cases. Evidence of the nol pros may well have led the jurors
to believe, incorrectly, that appellee was exonerated of any
wrongdoing in connection with his insurance claim and therefore
State Farm breached the insurance policy by denying appellee’ s
claim

State FarmFire & Casualty Co. v. Danpbn Alfonzo Carter, No. 02384,
Sept enber Term 2002. filed Decenber 29, 2003, Hollander, J.

* k%
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FAMLY LAW - CH LD SUPPORT; ADULT DESTITUTE CH LD; EFFECT OF
UNREPORTED DECI SI ON UPON SUBSEQUENT ACTS

Facts: Bonnie Corby, appellant and cross-appel | ee, and Dani el
P. McCarthy, appellee and cross-appellant, are the di vorced parents
of Kelly McCarthy, who was born in January 1980. Appellee has paid
child support for Kelly since the parties’ divorce in 1982.

Both parties agree that Kelly is devel opnentally disabled.
She has an 1Q of 61 and relies upon her nother for all daily
activities, including brushing her hair, getting dressed, and
preparing neals. Appellant is also disabled, with incone of about
$560 a nonth. Appell ee earns about $75,000 per year.

Appel lant filed for an extension of child support benefits as
Kel |y approached the age of najority. After a hearing, the naster
i ssued his Report and Reconmendati ons, in which he reconmended the
extension of parental support for Kelly beyond her eighteenth
birthday. The naster stated that support should continue because
Kelly is a “mldly nentally retarded wonman who functions at a 4"
or 5'" grade level.” Further, the master found that Kelly “does not
have the nental capacity to seek out, obtain and naintain
continuous long term enploynent generating sufficient income to
cover her reasonabl e needs,” and that “Kelly cannot clai meven the
expectati on of permanent enpl oynent.”

On Novenber 23, 1998, Corby filed a petition to nodify and
I ncrease child support, claimng that appellee’s incone had
i ncreased and that the Social Security Adm ni stration had found her
di sabled on July 25, 1998. On June 18, 1999, MCarthy filed a
notion to termnate support, claimng that, since the hearing in
February 1998, Kelly had obtained full-tinme enploynment with the
Depart ment of Veterans Affairs, and her annual i ncome had i ncreased
from $8700 to $16, 600.

The master issued a Report and Recommendati on on Novenber 15,
1999, in which he found that Kelly's nonthly needs continued to be
$1,017.00 per nonth, and Kelly could neet nost of her reasonable
nont hly expenses, which included half the rent for the apartnent
t hat she then shared with her nother. The nmaster applied the Child
Support Gui delines, but recommended a downwar d devi ati on i n support
from$681 to $100 per nonth. Both parties filed exceptions, which
were heard by the circuit court on March 27, 2000. The circuit
court concluded that the child support guidelines were not
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applicable to an adult destitute child, but otherw se upheld the
mast er . Both parties then appealed to this Court. In an
unreported opinion, filed in August 2001, the Court of Special
Appeal s hel d that the Child Support CGuidelines are applicable to an
adult destitute child. Therefore, the Court vacated the circuit
court’s decision and remanded. Upon renmand, the circuit court
reinstated the child support award pursuant to the guidelines.

Thereafter, on June 6, 2002, appellant filed a “Suppl enental
Motion To Modify Child Support,” seeking an increase in appellee’s
child support obligation. In response, appellee sought a
termnation of his entire child support obligation, or, in the
alternative, a reduction in the anmount of child support.

At the tinme of the hearing, Kelly and appellant lived in
separate apartnents in the sane federally subsidized apartnent
building for “low incone people.” Although Kelly by then had her
own apartnment, appellant continued to provide all of Kelly’'s care,
i ncluding preparation of meals, waking her up in the norning,
buyi ng her clothes and food, and paying her bills. Kelly also had
her driver’s |license, although she cannot park the car on her own.

At the tinme of the hearing, Kelly worked for the Departnent of
Veteran’s Affairs, netting incone of $1337.00 per nonth. Her job,
stanping incomng nail, does not include the opportunity for
advancenent. Any increase in her salary is due to automatic cost
of living increases.

Fol |l owi ng an evidentiary hearing in February 2003, the court
concluded that Kelly is a destitute adult child and appellee is
obligated to contribute to Kelly's support. However, in its
Modi fication Order of February 24, 2003, the court reduced
appel l ee’s support obligation to $150 per nmonth ($5 per day),

commenci ng from August 1, 2002. In reaching its decision, the
court found that Kelly' s expenses for a car and her own apartnent
were not reasonable because she is not capable of |iving alone.

Moreover it said that appellant would have to live with Kelly.
Therefore, the court did not consider any housing expenses for
Kelly in cal cul ating appellee’s child support obligation. Nor did
the court attribute to Kelly any costs that appellant would incur
to house Kelly.

Hel d: For purposes of law of the case, child support
nodi fi cati on proceedi ngs constitute a continuation of the previous
chil d support proceedi ngs, as evidenced by the need of the parties
to show a materi al change in circunstances. However, because the
previ ous appellate opinion was unpublished, and because of the
i nportance of the issue, the Court decided to revisit the issue
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concerning the question of whether the guidelines apply in a case
involving a destitute adult child.

The Court relied on Presley v. Presley, 65 M. App. 265
(1985), in analyzing whether a disabled adult child who earns
$20, 000 per year constitutes an “adult destitute child.” The Court
observed that every party and judicial officer involved in the case
agreed that Kelly is disabled. In its view, Kelly s enploynent
i ncome did not necessarily defeat the claimthat Kelly is an adult
destitute child.

The Court also determned that the Child Support GCuidelines
apply when cal cul ati ng support for an adult destitute child. But,
relying upon Drummond v. State, 350 M. 502 (1998), the Court
concluded the trial court was entitled to depart from the
gui del i nes, because Kel |y does have an i ndependent source of incone
that nmeets many, but not all, of her expenses. Nevertheless, the
Court reversed the circuit court’s child support award because the
trial court failed to include as part of Kelly' s expenses any cost
for suitable housing for her. In addition, the circuit court
erroneously stated that appellant nust live with Kelly.

Bonnie L. Corby v. Daniel P. MCarthy, No. 00037, Septenber Term
2003, filed Decenber 30, 2003, Hollander, J.

* k%

FAMLY LAW - CH LD SUPPORT - DESTITUTE ADULT CH LDREN — CH LD
SUPPORT GUI DELI NES.

Facts: The circuit court granted appellant, John A Goshorn,
a judgnent of absolute divorce from appellee, Edna D. Goshorn
The parties had three children: two mnor children, and one
handi capped adult child - Sarah, who was ei ghteen years old at the
tinme. The court further granted custody of the parties’ two m nor
children to M. Goshorn. In calculating the child support
obligation, the circuit court excluded Sarah from that award.
Al though the circuit court found, by agreenent of the parties, that
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t he ei ghteen year ol d Sarah was a “destitute adult child” under M.
Code (1984, 1999 Repl. Vol.), 8 11-106(b) of the Famly Law Article
(“FL”), the <circuit <court excluded Sarah because she was
tenporarily receiving Social Security Income benefits, and
therefore, it considered her to be self-supporting.

Hel d: Vacated in part and affirnmed in part. The circuit court
shoul d have included Sarah in determning the parties support
obl i gati on. In doing so, it should also have applied the child
support guidelines to determ ne that obligation.

To designate a child as both self-supporting and a destitute

adult child is a contradiction in terns. Sarah cannot be both
because a destitute adult child is by definition “an adult child
who has no neans of subsistence.” Because parents have a duty to

support destitute adult children, the court erred in excl udi ng her
support in the parties’ total support obligation.

Once the court determned that Sarah was a destitute adult
child, its next step should have been to apply the child support
guidelines in FL 8 12-204 to determ ne the support obligation for
Sarah. The legislature intended to place the failure to support a
destitute adult child on equal footing with failure to support a
m nor child; therefore, it follows that the procedure and renedi es
for the enforcenment of that right nust also be on equal footing.
For this reason, the child support guidelines are applicable to
destitute adult children as they are to mnor children.

Additionally, SSI benefits are not an automatic credit or
necessarily a dollar for dollar set off against a child support
obligation. There is a rebuttable presunption that the anmount of
child support that the child support guidelines provide is the
correct anmount of child support to be awarded. But the court nay
deviate fromthe guidelines if their application would be *unjust
or inappropriate.”

John A. Goshorn v. Edna D. Goshorn, No. 1424, Septenber Term 2002,
filed Decenber 19, 2002. Opinion by Krauser, J.

* % %
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FAM LY LAW - GRANDPARENT VI SITATION - FOURTEENTH AMENDMENT AND
PARENTAL RIGATS - ©MD. CODE. ANN., FAM LAW § 9-102 -
CONSTI TUTIONALITY OF FAM LAW 8§ 9-102; REBUTTABLE PRESUMPTI ON I N
FAVOR OF PARENTAL PREFERENCE | N GRANDPARENT VI SI TATI ON

Facts: Scott M Herrick (“Herrick”), appealed from a
Visitation Oder of the GCircuit Court for Mntgonmery County
granting visitation wth his tw mnor children to their
grandnot her, Kay Wain (“Wain"). Wain's daughter and Herrick had
been divorced, and subsequently, Wi n's daughter passed away from
a termnal illness.

Wain filed a Conplaint for Reasonable Visitation pursuant to
Ml. Code Ann., Fam Law 8 9-102 (2003), and was awarded specific
visitation follow ng a pendente 1ite hearing held before a famly
| aw master. No exceptions were filed to the master’s findings and
a pendente lite order was entered by the court allow ng Wain sone
visitation. At a hearing on the nmerits, the circuit court ordered
that visits with Wain were not in the best interests of the
grandchildren at that tinme, but allowed sone visitation, to
commence after Herrick and Vain nmet with the children’ s therapist.

The inportance in the children’s lives of the Japanese
heritage of their nother, and the Jew sh heritage of their father
in future plans for visitation was stressed by both sides. Herrick
argued that the trial court erred in awarding Wain visitation with
his children over his direct objections to such visitation, thus
failing to consider his due process right to nake decisions
concerning the care and custody of his children protected under the
Fourteenth Anmendnment of the United States Constitution, and
contrary to the Supreme Court’s ruling in Troxel v. Granville, 530
U.S. 57 (2000). Further, Herrick argued that the trial court erred
infailing to apply a presunption in favor of his decisionto limt
Wain's visitation with the children.

Hel d: Affirmed. The trial court did not violate Herrick’s due
process rights by awarding visitation to Wain and properly held the
facts of the instant case to be inapposite to those in Troxel.
Further, the trial court considered nore than just the best
interests of the children, and addressed additional factors to
ensure a proper analysis of a grandparent visitation case beyond
that which inperm ssibly occurred in Troxel

A presunption in favor of a parent’s decision concerning
visitation with a third party should be given special weight, but
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no nore than that. If parental visitation preference was absol ute,
the need for a grandparent visitation statute would be obvi at ed.
The trial court gave due consideration to Herrick’s concerns about
visitation, but sufficient evidence was presented to support the
trial court’s decision to allow visitation, including the
therapist’s testinony that it was in the children’s best interests
that the conflict between the parties subside; and that they
mai ntain contact with their grandnother.

Herrick v. WAin, No. 15, Septenber Term 2003, filed Decenber 19,
2003 Opi nion by Sharer, J.

* % %

| NSURANCE- UNI NSURED MOTORI ST COVERAGE

Fact s: Crystal Crespo suffered physical injuries when a
noped, on whi ch she was a passenger, collided with a notor vehicle.
Crespo was covered under an insurance policy issued by Allstate
| nsurance Conpany (“Allstate”). After Allstate denied Crespo’ s
claimfor uninsured notorist benefits, Crespo filed a conplaint,
alleging, in part, a breach of contract by Allstate.

Al'l state noved to dism ss the count, arguing that Crespo was
not entitled to uninsured notori st coverage because a noped was not
a “notor vehicle” under Ml. Code (1995, 2002 Repl. Vol.), 8§ 19-509
of the Insurance Article (“Ins.). Allstate relied upon Ml. Code
(1977, 2002 Repl. Vol.), 8§ 11-134.1 of the Transportation Article,
whi ch defines a noped, in pertinent part, as a “bicycle that: (1)
I s designed to be operated by human power with the assistance of a

notor.” Because Ins. 8§ 19-501(b)(1) defines a notor vehicle as a
“vehicle ... that is operated or designed for operation ... by any
power other than ... mnuscular power,” Allstate contended that a

noped was not a notor vehicle. The circuit court dism ssed the
count for failure to state a claim

Hel d: Judgnment affirned. Reading the Insurance and
Transportation Articles together, a noped is not a notor vehicle
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under Ins. 8 19-509. Under the Transportation Article, a noped is
not included as a notor vehicle, is not required to be registered,
and is not required to have statutory m ni numinsurance cover ages.
The purpose of uninsured notorist coverage is to assure that an
i nsured person has available the statutory mninmm coverage as
woul d have been available had the tortfeasor conplied with the
m ni mum requi renments of the financial responsibility law. In the
case of a noped, conpliance requires neither registration nor
I nsur ance.

Crespo v. Topi, et al., No. 2200, Septenber Term 2002, filed
Decenber 29, 2003. Opinion by Kenney, J.

* k%

MARYLAND MORTGAGE LENDER LAW - PENALTI ES

Facts: Walter Thrasher executed and delivered a juni or deed of
trust to Honmecom ngs Financial Network, Inc. (“Network”) securing
a loan with his property. 1In a conplaint, Thrasher averred that
t he | oan docunents were executed at his hone and that, in violation
of M. Code (2003 Repl. Vol.), 8 11-505(e) of the Financial
Institutions Article (“FI”), Homecom ngs did not have a license to
act as a nortgage lender at that |[|ocation. Thrasher sought
penalties for the violation under FI 8§ 11-523(b). Honecom ngs
filed a notion to dismss, arguing that there was no private right
of action under FI 8 11-523(b). According to Homecom ngs, that
provi sion of the statute only penalized an “unlicensed” person who
made or assisted a borrower in obtaining a nortgage | oan and not a
“licensed” person who viol ated a provi sion of the Maryl and Mort gage
Lender Law (the “MMLL”). The circuit court granted the notion.

Hel d: Affirnmed. There is no private cause of action under F
§ 11-523(b) against a licensed nortgage |ender who allows a
nortgage to be executed at a place for which the person does not
have a |Ilicense to conduct business. The MWL does not
automatically transforma |licensee who all ows | oan docunents to be
executed at a |ocation other than at the person’s “licensed pl ace

28-



of business” into an “unlicensed person.” Although a violation of
FI 8§ 11-517(a)(4) may result in the suspension or revocation of a
license, the licensee renmains licensed until the license is
actual ly suspended or revoked by the Comm ssioner.

Walter Thrasher v. Honecom ngs Financial Network, Inc., No. 2712,
Sept enber Term 2002, filed Decenber 11, 2003. Opi nion by Kenney,
J.

* % %

PRI SONER LI Tl GATI ON ACT - WAIVER OF FILING FEES - TRIAL COURT WAS
NOT REQUIRED TO EXPLAIN REASONS FOR DENIAL OF MOTION TO WAl VE
FI LI NG FEES THAT ACCOVPANI ED | NVATE' S PETI T1 ON FOR JUDI Cl AL REVI EW
OF | NVATE CGRI EVANCE OFFI CE' S DI SM SSAL OF GRI EVANCE, WHERE | NVATE
FAILED TO MAKE REQUI RED WRI TTEN SHOW NG UNDER OATH THAT: HE WAS
| NDI GENT _AND WOULD BE UNLI KELY TO ACCUMULATE FUNDS FOR FI LI NG FEE
W TH N REASONABLE TI ME; HI S PETI TI ON PRESENTED AN | SSUE OF SERI OQUS
CONCERN, CONSI DERATI ON OF THE CLAIM WOULD BE PREJUDI CED BY DELAY;

AND THERE WAS REASONABLE LI KELI HOOD OF SUCCESS ON MERI TS.

Facts: The petitioner, Richard L. Massey, Jr., filed a
petition for judicial review in the Grcuit Court for Allegany
County, seeking review of the Inmate Gievance O fice s di sm ssal
of his grievance. Massey attached to his petition a “Mtion to
Proceed Wthout Paynent of Costs,” his own unnotarized statenent,
and a print-out of his inmate bank account. Massey alleged that:
he was indigent; he was not likely to accunul ate sufficient funds
to pay the filing fee; his petition was “neritorious”; and the
wai ver of filing fees “would serve the interest of justice.”

The trial court declined to waive filing fees but reduced the
amount of the fees to $10.00. The court gave no explanation for
its decision. Massey argued in his petition that, under Torbit v.
State, 102 M. App. 530, 650 A 2d 311 (1994), the court was
required to explain the reasons for denying his request for a
wai ver .
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HELD: Judgnent affirned.

The Court of Special Appeal s explained that 8§ 5-1002(c) of the
Prisoner Litigation Act specifically requires an inmte who seeks
the waiver of filing fees in a civil action to provide a witten
showi ng under oath that:

(1) The prisoner is indigent;

(2) The issue presented is of serious
concern;

(3) Delay in the consideration of the
| ssues present ed wil | prejudi ce t he
consi deration of the claim

(4) The prisoner is not Ilikely to
accumul ate sufficient funds to pay the
required filing fee within a reasonabl e peri od
of time; and

(5) The prisoner possesses a reasonable
i kel i hood of success on the nerits of the
claim

Mi. Code (1974, 2002 Repl. Vol.), 8 5-1002(c) of the Cs. & Jud.
Proc. Art.

Massey’s notion for waiver of filing fees, and the
acconpanyi ng statenent, did not satisfy the requirenents of the
statute. Massey’' s statenent was not nade under oath. Massey
provi ded no information regarding the basis of his grievance that
woul d have permtted the trial court to assess whether he had a
reasonabl e |i kel i hood of success on the nerits. He did not address
whet her the matter was of serious concern, or whether a delay in
the consideration of the matter woul d be prejudicial.

Because Massey failed to make the required showi ng, the trial
court was not required to explain its reasons for denying the

notion to waive filing fees. The Court of Special Appeals
di stingui shed the case from Torbit, which was decided prior to the
enactnent of the Prisoner Litigation Act. See 1997 Laws of

Maryl and, Chapter 495. Torbit was deci ded under Code (1974, 2002
Repl. Vol.), 8 7-201 of the Gs. & Jud. Proc. Art., in conjunction
with Md. Rule 1-325(a), which set forth |l ess stringent requirenents
for civil plaintiffs seeking the waiver of filing fees than does
8 5-1002(c) of the Prisoner Litigation Act. Unl i ke Massey, the
I nmate petitioner in Torbit had satisfied the requirenents of the
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applicable statute and rule.

Richard L. Massey, Jr. v. Innmate Gievance Ofice, No. 2229,
Sept enber Term 2002, filed Decenber 9, 2003. Opinion by Smth, J.
(retired, specially assigned).

* k%

WORKERS' COVPENSATI ON - COVERED EMPLOYEE - NMD. CODE (1999 REPL.
VO..), LAB. & EMPL. (L.E.) § 9-203; McELROY TRUCK LINES, INC. v.
POHOPEK, 375 ND. 574 (2003): TRIAL COURT PROPERLY RULED THAT,
BECAUSE APPELLANT S ASSI GNVENTS AS A TRACTOR- TRAI LER DRI VER VERE
RANDOM DID NOT BEG N AND END I N MARYLAND, WERE SENT TO H M VI A
SATELLI TE RADI O ANYWHERE I N THE UNI TED STATES — LOCATI ON VHERE
THE ASSI GNVENT WAS RECEI VED CONSTI TUTI NG THE NEW PO NT OF ORI G N,
APPELLANT' S EMPLOYMENT DI D NOT COWORT WTH L. E. §8 9-203(a)(2) IN
THAT HE WAS NOTI EMPLOYED “QUTSIDE OF TH S STATE ON A CAUSAL,
| NCl DENTAL, OR OCCASI ONAL BASIS | F THE EMPLOYER REGULARLY EMPLOYS
THE I NDI VI DUAL WTH N TH' S STATE’” AND, HENCE, APPELLANT WAS NOT A
“ COVERED EMPLOYEE” ENTI TLED TO SEEK WORKERS' COVPENSATI ON BENEFI TS
I N MARYLAND:; APPELLANT'S CASE IS GOVERNED BY DIXON v. ABLE
EQUIPMENT COMPANY, 107 ND. APP. 541 (1995).

Facts: Larry T. Fitzgerald, appellant, is a Maryl and resi dent
but he applied for and obtained enploynent with appellee R & R
Trucking, Inc., a trucking conpany based in Joplin, Mssouri, with
no offices in Maryland. For six nonths, appellant drove a tractor-
trailer for appellee throughout the United States, wth a sem -
regul ar route between Landover, Maryland, and lahoma City,
Ol ahoma. During his enpl oynent, however, appellant rarely visited
his Maryland residence but instead usually slept in his truck.
Appel I ant’ s assignnments were di spatched using a satellite radio,
allowing him to receive driving assignnents anywhere in the
country. Therefore, he did not begin or end his trips in Maryl and.

On August 24, 2001, appellant filed a claimw th the Maryl and

Wr kers’ Conpensation Conm ssion (Comm ssion) for a work-rel ated
injury he sustained at a truck stop in Pennsylvani a. Appel | ee
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contended that Maryl and had no jurisdiction over appellant’s claim
because he was not a “covered enpl oyee” under Ml. Code (1999 Repl.
Vol.), Lab & Enpl. (L.E. ) 8 9-203(a)(2). The Conm ssion conduct ed
a hearing on March 22, 2002 and rul ed that appellant was a covered
enpl oyee and that Maryland had jurisdiction over the claim
Appel | ee appealed to the Circuit Court for Wcom co County on My
2, 2002, which reversed the Comn ssion.

Hel d: Affirnmed. Maryland has no jurisdiction over appellant’s
claim Appel l ant was not a covered enployee under L.E. 8§ 9-
203(a)(2) because he was not regularly enployed within Mryl and.
Under Dixon v. Able Equipment Co., 107 M. App. 541 (1995), regul ar
enpl oynent “inplies a uniform course of conduct” which appell ant
did not denonstrate. Appellant was not based in Maryl and, spent
little tinme working or visiting Maryl and, and had no consistency in
his work schedule. His duties in Maryland were “nore a matter of
chance than of regularity.”

Larry T. Fitzgerald v. R & R Trucking, Inc., et al., No. 58
Sept enber Term 2003, decided Decenber 11, 2003. Opi ni on by
Davi s, J.

* k%
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ATTORNEY DISCIPLINE

By an Opinion and Order of the Court of Appeals of Maryl and
dat ed Decenber 19, 2003, the follow ng attorney has been di sbarred
fromthe further practice of lawin this State:

MAHMOUD ALSAFTY
*

By an Opinion and Order of the Court of Appeals of Maryland
dat ed Decenber 22, 2003, the foll ow ng attorney has been suspended
for three (3) years, concurrent with a suspension in Del aware, from
the further practice of lawin this State:

CAROLI NE PATRI Cl A AYRES- FOUNTAI N
a/k/a Carolyn Patricia Ayres
*

By an Opinion and Order of the Court of Appeals of Maryl and
dat ed Decenber 23, 2003, the follow ng attorney has been di sharred
fromthe further practice of lawin this State:

ALAN FRANKLYN POST
*

By an Order of the Court of Appeals of Maryl and dated January
22, 2004, the follow ng attorney has been suspended for ninety (90)
days by consent, fromthe further practice of lawin this State:

MARY D. BRENNAN

*
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JUDICIAL APPOINTMENTS

On Decenber 16, 2003, the Governor announced the appoi nt nment
of DAVID A. BOYNTON to the Circuit Court for Mntgonery County.
Judge Boynton was sworn in on Decenber 18, 2003 and fills the
vacancy created by the retirenent of the Hon. Paul A. Wi nstein.

*

On Decenber 16, 2003, the Governor announced the appoi nt nment
of CATHY HOLLENBERG SERRETTE to the CGircuit Court for Prince
George’s County. Judge Serrette was sworn in on Decenber 19, 2003
and fills the vacancy created by the retirenment of the Hon. Robert
J. Wods.

On Decenber 17, 2003, the Governor announced the appoi nt nent
of SYLVESTER B. COX, JR. to the Crcuit Court for Baltinore Cty.
Judge Cox was sworn in on January 7, 2004 and fills the vacancy
created by the appointnent of the Hon. Wlliam D. Quarles to the
United States District Court.

*

On Decenber 16, 2003, the Governor announced the appoi nt nent
of THERESA M. ADAMS to the Circuit Court for Frederick County.
Judge Adans was sworn in on January 9, 2004 and fills the vacancy
created by the retirement of the Hon. Mary Ann Stepler.

*

On Decenber 17, 2003, the Governor announced the appoi nt nent
of THOMAS G. ROSS to the Crcuit Court for Queen Anne’s County.
Judge Ross was sworn in on January 9, 2004 and fills the vacancy
created by the retirenent of the Hon. John W Sause, Jr.

*
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On Decenber 17, 2003, the Governor announced the appoi nt nent
of W. MICHEL PIERSON to the Circuit Court for Baltinore Cty.
Judge Pierson was sworn in on January 14, 2004 and fills the
vacancy created by the retirenent of the Hon. Ellen M Heller.

*

On Decenber 19, 2003, the Governor announced the appoi nt nent
of W. NEWTON JACKSON, IITI to the Circuit Court for Wcom co County.
Judge Jackson was sworn in on January 16, 2004 and fills the
vacancy created by the retirement of the Hon. D. WIIliam Si npson.

*

On January 8, 2004, the Governor announced the appoi nt nent of
t he HON. CLAYTON GREENE, JR. to the Court of Appeals. Judge G eene
was sworn in on January 22, 2004 and fills the vacancy created by
the retirenent of the Hon. John C. Eldridge.

*
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